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VALIDITY OF A MORTGAGE ON BUSINESS ASSETS TO SECURE THE

PROPRIETOR'S CAPITAL CONTRIBUTION

Can A, as a single business proprietor or as a principal, partner or
stockholder, hold a mortgage on the business assets as security for his
capital contribution? A recent North Carolina case' prompts con-

sideration of this general problem.
Certain legal propositions are immediately available to challenge A's

"mortgage" to himself: (I) That a mortgagor cannot be his own

'Snow Hill Banking & Trust Co. v. Odom Drug Co. (x924, N. C.) 125 S. E.

[769]
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mortgagee, (2) That there are not the necessary contracting parties.
(3) That there can be no "delivery" which is requisite to a valid
mortgage.2  Standing by themselves these objections are merely
assertions of invalidity. They assume force, however, by reference to
the requisites of a conveyance or sale. The argument may be made
that since A cannot convey or sell to himself, he cannot mortgage to
himself. Indeed the conclusiveness of this proposition tends to be
forced by noting the usual definition or description of a mortgage
transaction-in the case of land-as a deed of conveyance on a con-
dition subsequent-"a deed of conveyance as security. '3  In "lien
theory" states, however, a real estate mortgage transaction involves
"but a security for the payment of money with right of lien upon the
mortgaged premises to enforce payment." To insist upon the analogy
of mortgage and conveyance in such jurisdictions is inaccuracy of
comparison.' To insist upon the comparison in "title theory" states
is to overlook that an old tool (a deed of conveyance) was revamped to
a different service, and ignores the different function-security and
not conveyance.5  If the service is desirable, its development will not
be subserved by exclusive regard of institutional origin.6

The common element of mortgage definitions under both "title theory"
and "lien theory" is the service of "security". This may have a two-
fold aspect: (i) As between the usual mortgagor and mortgagee
the mortgage transaction serves as a device to assure specific perform-
ance (or more accurately in most cases, specific reparation) of the
mortgagor's undertaking to the mortgagee.7  (2) As between the
mortgagee and third persons, creditors and transferees of the mort-

2 See Gorham's Admr. v. Meacham's Admr. (1891) 63 Vt. 231, 22 At. 572, 13
L. R. A. 676, note; Rackliffe v. Seal (1865) 36 Mo. 317; Lombard v. Bietau
(918) go Or. 182, 174 Pac. 1165; Herr v. Denver M. & M. Co. (1889):13 Colo.
4o6, 22 Pac. 77o.

'And likewise: "A formal mortgage of personal property is a conditional sale
of it as security for the payment of a debt or the performance of some other
obligation. The condition is that the sale shall be void upon the seller's paying
to the purchaser a sum of money, or doing some other act named." Jones,
Chattel Mortgages (5th ed. i9o8) i.

'"To show that the deed upon which the plaintiff relies for title is, in fact, a
mortgage, as mortgages are treated under our laws and decisions, shows the
legal title out of the plaintiff and in the defendant; or, in other words, the fee
in the defendant as the mortgagor, and'a mere security for money or chattel
interest in tho plaintiff as the mortgagee, and at the same time the right of pos-
session, which is also at issue, in the defendant." Dobbs v. Kellogg (1881) 53
Wis. 448, 452, IO N. W. 623, 624; I Cook, Cases on Equity (1924) 224.

" Such readaptation with varying degrees of success is a familiar process. See
Isaacs, Busineass Security and Legal Security (1924) 37 HARV. L. REV. 201, 211;
Isaacs, Economic Advantages and Disadvantages of Various Methods of Selling
Goods on Credit (1923) 8 CORN. L. QuAr. i99.

'Indeed this analogy even in such jurisdictions does not speak the whole truth
when due regard is given to the relation between equity and law in such cases.

'See Kirshman, Principles of Investment (1924) i6o.
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gagor, the mortgage function is preference." By use of the usual
mortgage transaction, the mortgagor, A, exercises a power to
reserve specified property from his general credit "backing" for
the benefit of the mortgagee. The bargain is between A and the
mortgagee only. A's due manifestation of purpose to so assure and
to prefer the mortgagee is sanctioned and made effective by the rules
of mortgage law-effective as between themselves and those third
persons at least who bargain with A on the basis of his asserted pur-
pose. The rights of such third persons are "subject to" his prior
reservation from his general credit responsibility. This is not unfair
to them-their expectations are aroused; their risks assumed on such
basis.

If A has such power to such ends in the usual mortgage transaction.
why cannot he use mortgage instruments with the same results in his
own behalf ? If subsequent dealers understand the significance of a
mortgage instrument, are their expectations, their assumption of risks,
to be treated differently depending upon whether the mortgage paper
executed by A is to A or to B? •

It may be urged that A is an entrepreneur and that it is our prevail-
ing economic policy that the whole of his assets (statutory exemptions
excepted) must be kept available to pay the consequences of his
business experiment; that he should not have the chance at business
gains without leaving his assets to pay the costs if he fails. Certain
analogies already passed on in the cases have a bearing on this prin-
ciple. If A, a principal, issues "secret instructions" to his agent, it
is elementary that he can control his responsibilities accordingly with
respect to third persons who bargain with the agent with notice of
such instructions. If A undertakes a certain duty to B, but B agrees
that he (B) will not look to specified assets belonging to A to enforce
satisfaction if A defaults, B's rights and powers are limited by his
bargain." If A, B, and C fail to "duly incorporate," still by the doctrine
of de facto corporations they bear only "corporate responsibility" for
their business debts.10 By "bona fide" attempting to become "a cor-

"'The only merit of a mortgage security lies, at last analysis, in the preference
it gives over other creditors; in other words, the mortgage feature of a bond
is of value in the relatively superior position it gives the holder of the bonds,
if it ever becomes necessary to distribute the assets of the bankrupt corporation."
i Dewing, Financial Policy of Corporations (1923) 67.

'Elmore v. Higgins (1866) 2o Iowa, 25o; Hotchin v. Kent (x86o) 8 Mich.
526; Clark v. Reed (1831, Mass.) ii Pick. 446; Brown v. Eastern Slate Co.
(883) 134 Mass. 590; see also Josselyn v. Lacier (715, K. B.) io Mod. *294,
S. C. (7r5, Ch.) io Mod. *317; MacLeed v. Inee (1727, K. B.) 2 Str. 762;
Smith & Moore, Cases on Bills and Notes (2d ed. 1910) 55, 58 note. For court
regulation of the evidence requisite to prove that the limitation agreement was
made, see Imperial Shale Brick Co. v. Jewett (igoi) 169 N. Y. 143, 15o, 62 N. E.
i67, i69. With Hess v. Werts (i818, Pa.) 4 S. & R. 356 compare Elmore v.
Higgins, supra.

"Warren, De Facto Corporations (i9o7) 2o IIARv. L. Rlv. 456, 475, et seq.
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poration," and dealing with the plaintiff (and the plaintiff dealing
with them), "as such" their power to limit their credit responsibilities
as business proprietors is exercised. This is not unfair to the plain-
tiff who understood the significance of "a corporation." Even if "the
de facto requisites" have not been complied with by the business
associates, there is reputable authority for the statement that if they
pretended to act as "a corporation" and the plaintiff so understood the
transactior when he bargained with them, the associates again incur only
limited credit responsibility. 1' On the varying facts of these cases entre-
preneurs have been accorded legal powers of control over their credit
responsibilities to those persons at least who deal with them on the
basis of their manifest purpose to have limited responsibility only.
Notice of the purpose may be specific in terms or may inhere in a
commonly understood type of behavior-e.g., pretending to be "a
corporation."

If A uses a mortgage instrument for the purpose of reserving
certain of his assets from his general credit "backing" and the plaintiff
so interprets the manifestation and in fact bargains with A on that
basis, what exceptional policy commands that A shall be disappointed
to plaintiff's unexpected benefit ?12 If statutory provision is made for
recording mortgages at a designated place and the risks of ascertaining

""Having contracted with the company as a corporation, through its officer
or agent, both parties believing the corporation to exist de jure as well as de
facto, and with no intention at the time of giVing credit to or binding the mem-
bers individually or as partners, an action cannot be maintained against them
as partners on that contract." Planters' & Miners' Bank v. Padget (1882) 69
Ga. i59, 164; see also Brooke v. Day (19o7) 129 Ga. 694, 59 S. E. 769. Writers
disagree as to the "weight of authority" in this class of cases. See NoTES
(1922) 7 M INN. L. Rxv. 42; Carpenter, Are Members of Defectively Organized
Corporations Liable as Partners? (1924) 8 MiNN. L. R:v. 409; Warren, Col-
lateral Attack on Incorporation (9o8) 21 Hxv. L. REv. 305, 321. See also
McCarthy v. Parker (1923) 243 Mass. 465, 138 N. E. 8; i Lindley, Companies
(6th ed. 1902) 354; Wrightington, Unincorporated Associations (2d ed. 1923)
sec. 3o. In substance it would seem that statutory provisions for incorporating
and for forming a limited partnership are of principal importance in providinga
technique by which entrepreneurs manifest a purpose to do business in the
future under controlled credit responsibility.

'It may be suggested that the execution and recordation of a paper labelled
a mortgage cannot have the jural consequences of a mortgage unless there is a
"principal debt" or "principal obligation" and that A cannot be both debtor
and creditor. In the usual mortgage transaction want of consideration (i. e.
no "principal debt") is a good defense between the parties in foreclosure pro-
ceedings. This is the ordinary rule concerning specific performance of contracts.
Hannan v. Hannan (1877) 123 Mass. 441; Peabody v. Peabody (1877) 59 Ind.
556; Cotton v. Graham (1887) 84 Ky. 672, 2 S. W. 647; and see Scott v. Mag-
loughlin (1890) 133 Ill. 33, 24 N. E. 1O3O. "Moral consideration" is said to be
sufficient however. Campbell v. Tompkins (188o) 32 N. J. Eq. 17o. Third per-
sons who have bargained, with the mortgagor on the basis of the outstanding
voluntary mortgage cannot take advantage of the lack of consideration (i. e.
of a "principal debt"). See Freeman v. Atild (187o) 44 N. Y. So (grantee of
mortgagor); Patten v. Pepper Hotel Co. (igo8) 153 Calif. 46o, 96 Pac. zg6
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the existence of future mortgages by A to B are thereby thrown on
subsequent creditors, purchasers and encumbrancers of A, is it unfair
to allocate the same assumption of risks to them regarding a mortgage
instrument by A to himself, which in fact is recorded at the designated
place? It is conceded that no case has been found where A has found
it expedient as a matter of business policy to follow the line suggested. 3

The foregoing considerations are, therefore, of principal importance
in their application to the actual case at hand. The North Carolina
court and counsel seem to have taken the cancellation of a mortgage
by the trial court as a matter of course when it was held that A and B
were "partners" and A held the mortgage on firm assets for the amount
of his capital contribution. The principal issue deemed controlling was
whether A was a partner. It seems obviously insufficient to have ruled
out the reservation in A's favor on the ground possibly suggested in the
opinion of the court that: "it (the partnership agreement) had become
an executed contract, giving to the other parties to the agreement (B in
our case) the right to have the assets applied to the payment of the
debts contracted in the name of the partnership." B had signed the
mortgage instruments.14  It is suspected that the mortgage fell because
A was a partner and sought mortgage security with respect to designated
assets for the value of his capital contribution. A similar question has
arisen in some corporation cases. In a case before a New York court
X was induced to become a stockholder in a corporation when mort-
gage security on the corporate assets was provided for the amount
paid for the stock. The court ruled the security invalid as follows:
"It is fundamental that a stockholder, whether common or preferred,
cannot have a lien on the property of the corporation, even though the
stock by its terms is accorded a lien .... In short the attempt seems to
have been to devise a form of security which should possess all the

(grantee of mortgagor assuming the mortgage); i Jones, Mortgages (7th ed.
1915) sec. 614. "Nevertheless a man may give a voluntary mortgage if he
chooses, and it is fraudulent only as to those who are or would be defrauded
by it .... And no one would be defrauded, in contemplation of law, who was
merely a subsequent mortgagee with notice, actual or constructive, of the volun-
tary instrument." Cooley, J., in Brigham v. Brourn (i88o) 44 Mich. 59, 62. If
such voluntary mortgage played no part in the subsequent bargain, that is, was
not recorded or not brought to the knowledge of the subsequent grantee or
encumbrancer, presumably the ordinary rules of bona fide purchaser would pre-
vail. As against creditors who extend credit on the basis of such outstanding
mortgage, why should the rule differ from that applicable to purchasers and
encumbrancers? Even if such mortgage may be regarded with suspicion under
the rules of fraudulent conveyances, certainly such suspicion must attach less
readily where A has openly named himself as mortgagee and creditors have
had notice or knowledge of A's manifest and avowed purpose before dealing
with him.

'Apparently such security is expressly provided for by the German Code.
See Schuster, The Principles of German Civil Lazu (i9o7) sec. 377.
"See Rust v. Hauselt (i88o) 46 N. Y. Super. Ct. 22. It seems clear also

that there were "contracting parties," "delivery," and a "principal debt" as
between A and B.
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attributes of stock, including a right to share ratably in the profits and
increase in value, and at the same time to preserve a specific lien upon
the company's assets which should be superior to the claims of
creditors. This cannot lawfully be done, for the two things are
inherently inconsistent.' 1

.
5 Why is it "inherently inconsistent" for the

single entrepreneur, the partner, principal or incorporated business
associates to have the power by such instruments to reserve specified
assets from a general credit responsibility if subsequent creditors or
purchasers are advised of this purpose and shape their expectations and
assume their risks accordingly ?1

These considerations appear more important in light of the full
problem presented in the North Carolina case. A bank had appro-
priated, as apparently it was privileged and empowered to do, a stock
of goods, fixtures, etc., of a debtoi-proprietor of a defunct drug store
business. Rather than dump the assets onto the auction block and
wipe the debtor out of existence as a business unit, the bank agreed
with the former proprietor-debtor and another as follows: (i) Bank
put in the assets taken over and $i,ooo cash against the other parties'
stake of $I,ooo cash, (2) The latter agreed to operate the business
and report to the bank monthly on the conditions of the business,
(3) Profits: one-half to the bank to be applied on its claim; bank
agreeing to "sell out" whenever its claims were paid. Purpose of the
bargain declared to be: "that the business is to' pay for note as the
profits are made on the business." A mortgage was taken by the bank
on the business assets with a promissory note signed by the former
proprietor the month following the above agreement to secure the

15Cass v. Realty Securities Co. (1911, ist Dept.) 148 App. Div. 96, IOO, 132
N. Y. Supp. iO74, lO78. The mortgagee-stockholders were in competition with
"general creditors." Probably the mortgage was duly recorded. Compare
Salomon v. Salomon & Co., Ltd. [1897 H. L.] A. C. 22.

"' It should be noted that the "mortgage" by A to himself herein considered does
not "cover" the income of the enterprise. It does not therefore fall under the.
principle of that class of cases holding an after-acquired property clause invalid
(in favor of current creditors at least) as to future earnings, where the clause
covers present and future acquired fixed assets, turnover (stock in trade)
and future earnings. "In each of these cases (previously cited in the opinion)
it was held that the mortgage did not attach or become a lien upon any portion
of the earnings or income of the road accruing while the mortgagor continued
in its possession, control, and management, and that the mortgagees acquired
no lien or right upon any portion of the income accruing prior to the time of
their taking possession of the road .... The principle of these decisions is this:
that whenever, by the terms of a mortgage upon this kind of property, either
expressly or by implication, the right is reserved to a company mortgagor, who
is general owner, to retain the possession and use of the mortgaged property,
by operating the road, receiving the earnings, and applying them in its discretion
towards defraying the operating expenses, such mortgagor must be regarded
as the owner of all such earnings acquired during the continuance of its posses-
sion, and as invested with the absolute right of disposal as fully as any general
owner of property enjoys. This right is wholly inconsistent with the
existence of any specific lien under the mortgage in favor of the mortgage
trustees." De Graff v. Thompsont (1878) 24 Minn. 452, 457.
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bank to the extent of the value of the goods, fixtures and the $i,ooo
put in by the bank. In behalf of subsequent creditors the mortgage
was cancelled and proceeds of the assets taken for their benefit. 17

Conceding for present purposes that by the terms of the bargain the
bank and former proprietor and the other became partners, it is sub-
mitted that the mortgage was unfortunately handled if it were cancelled
for no more sufficient reason than that the bank was a partner. If it is a
desirable function for creditors to undertake in co-operation with
embarrassed debtors to reinstate them as a going concern and put the
business to working out of the debts under creditor supervision, it is
believed that no more effective discouragement can be brought to the
program than to discover an "inherent inconsistency" in one being at
the same time entrepreneur and mortgagee. That the bank's mortgage
would tend to retard credit extension to the enterprise is highly
probable. Presumably too much credit was a chief cause of difficulty.

Such conclusions do not necessarily look to a change in the "theory
of responsibility" of principals or partners, nor to a change in the
extent of their responsibility exclusive of assets within the mortgage-
reservation.'

With the rules of law controlling such transactions apparently "in
the making," it is hoped that they may not solidify around an assumed
legalistic impossibility or inconsistency.

W. A. S.

THE RIGHTS OF THE SELLER UNDER A DOCUMENTARY LETTER OF CREDIT

This Journal has recently called attention to the business man's
plight in obtaining prompt settlement of his disputes.' Several years
elapse between the time when a suit is first brought, and the rights

"? The conclusion that the creditors were "subsequent creditors" is drawn from
the interest computations of the trial court at page 396. Apparently "prior
creditors" also will be allowed the benefit of the cancellation. Recordation of
the mortgage is left to inference.

"In the notable case of Cox v. Hickman (186o) 8 H. L. Cas. 268, the English
House of Lords appear to have modified the basis of liabilities and responsibili-
ties of creditors operating a debtor's business to pay its debts, to a more con-
sensual basis than that of partnership-presumably that of principal and agent.
Compare Williams v. Milton (1912) 215 Mass. I, io2 N. E. 355; Frost v. Thomp-

son (1914) 219 Mass. 360, lo6 N. E. bo9; McCamey v. Hollister Oil Co.
(1922, Tex. Civ. App.) 241 S. W. 689; Thompson, Business Trusts (192o) 28.
Indeed it is intimated in the principal case that due to its approximation to an
"ultra vires" transaction for a banking corporation to become a "partner" as
here held, that: "Possibly, if, in the future development of the case, it should
appear that the debts are so extensive as to threaten the solvency of the bank,
it may be that on application of the stockholders, or even the directors, the
claims against the alleged partnership would be restricted to the amount of the
funds and property invested on the general principles prevailing in our statutes
on the subject of limited partnership."

' Sturges, Commercial Arbitration or Court Application of Common Law
Rules of Marketing? (925) 34 YALE LA W JoURNAL, 480.
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are finally adjudicated. During that time the ultimately successful
litigant is frequently under a great "credit strain."'2  The legal rate
of interest allowed as damages3 does not compensate him for his loss

of the use-value of the money in the interim. After financial catas-

trophe, a judgment is at most a hollow victory. In trading transactions
this disadvantage is always with the seller,4 and his attempts to make
a bargain which effectually shifts this credit strain to the buyer have
been unsuccessful. 5 Bilateral contracts of sale,6 C. I. F. contracts,7

C. 0. D. shipments,8 contracts requiring payment as an independent
promise---all have been futilely employed by sellers to bargain this

risk onto the buyer. As a practical matter the seller has found no way

to get for himself the advantage of talking about adjustments after
he has his money.1°

'That the same problem is involved in the case of F.O.B. contracts has been

noted in discussing the "right" to inspection under those contracts. (1925) 34

YALn LAW JOURNAL, 562.

"Money, like the staples of commerce, is, in legal contemplation, always in

market and procurable at the lawful rate of interest; and the same principle which

limits a disappointed vendee's recovery against his defaulting vendor to the

market value of the commodity which is the subject of his contract restricts the

creditor to the principal and interest." i Sutherland, Damages (4th ed. 1916)

sec. 76. But as elsewhere stated, "The validity of this theory depends upon the

facts of the particular case." Sturges, op. cit. supra note i, at p. 482.

" The use of money pending final adjudication is often vital to the continued

existence of a business and ought to be a matter that can be bargained for.

'The "cash-with-order" method of payment is so rarely employed outside the

field of retail merchandising that'it may be ignored for present purposes. Com-

mercial practice precludes considering "cash-with-order" as available to the seller.

6 Sturges, op. cit. supra note i, at pp. 481-482.
" "The buyer is bound to pay on presentation of documents ...without awaiting

arrival of goods." i Williston, Sales (2d ed. 1924) sec. 280c, et seq. Even

though the bill of lading is taken to the seller's order the better rule is that the

beneficial interest passes to the buyer, and the retention of "ownership" for

security will not prevent recovery of the contract price. Though this contract

provides for provisional payment by the buyer, if the buyer refuses to pay, right-

fully or wrongfully, no adequate damages are allowed for the loss of the use-

value of the money to the seller.
' Like C. I. F. contracts, C. 0. D. shipments contemplate provisional payment

except that payment is not due until the goods are tendered. The buyer is

ordinarily not entitled to inspection. But if the carrier allows inspection, and

the buyer refuses" to accept because of defective quality, the seller cannot sue the

carrier for the price, or for conversion. Lyons v. Hill (i865) 46 N. H. 49;

Dudley v. Chicago Ry. (19o6) 58 W. Va. 6o4, 52 S. E. 718. The reason is "for

the buyer would have been entitled to recover back the price if he had paid it

without inspection of the goods." 2 Williston, op. cit. supra note 7, sec. 479. See

also secs. 345, 279, 470. It would seem that actual notice of defective quality

would for the same reason be a good defense for the buyer in a suit by the seller.

But in any event, the right to pre-payment is an empty advantage if the -seller

must wait long to redeem that right.
'Again, if the buyer refuses to "keep his promise" the seller can only wait

through the dispute without his money.
10 It may be objected that in most cases the seller has his goods in the interim.
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The use of commercial letters of credit as a means of payment
gained wide popularity in the last decade, due, it is believed, to the
prevalent belief that sellers were thereby made certain of payment
upon presentation of documents. But it required the decision in the
case of O'Mearer v. National Park Bank (925) 239 N. Y. 386, 146
N. E. 636, to convert this belief into law. In that case a buyer in
New York, having purchased newsprint that was to be imported, caused
the defendant bank to open an irrevocable" letter of credit in favor
of the seller. The letter of credit promised payment to the seller upon
presentation of certain documents showing shipment of paper of spe-
cified tensile strength. The proper documents were presented. The
bank, having actual notice of the defective quality of the goods,
refused payment, and the seller thereupon sued the bank for the

original amount of the drafts. The court in allowing full recovery
said that the bank "was absolutely bound to make payment under the
letter of credit irrespective of whether it knew or had reason to believe
that the paper was not of the tensile strength contracted for."' 2

Viewed merely as a problem in the field of letters of credit, the decision
is important in that it creates a new legal relation between the issuing
bank and the seller.13 But the decision also perfects a needed device
in the machinery of marketing. It is the culmination in New York of
the struggle of the seller of goods to acquire the power to make a con-

But he contracted that he should have the money. In modem business possession
of the goods in a strange market is usually not equivalent to the contract price,
especially if a falling market has had anything to do with the buyer's refusal.
Furthermore, there are many cases of perishable goods, seasonal goods, manu-
factured specialties which require trained selling organizations, where the seller
can realize only a small fraction of his price if he is fortunate enough to sell at
all. A buyer's temptation to take advantage of these factors and so force a
compromise price on the seller is something which the seller should be able to
avoid. He may also wish to bargain against supervening insolvency of the buyer.
Even in the reasonably favorable case when the seller may have possession in a

market familiar to him, his position is not equivalent to having the money. His

plans are disrupted, and his selling expense increased.
"'That an ."irrevocable" letter of credit is in fact irrevocable is now well

settled. The common law doctrine of consideration is the root of this difficulty.
The parties certainly intend that the letter of credit shall be more than an offer

to the seller to make a unilateral contract. Such a theory has therefore not sur-

vived. Some have regarded the letter of credit as a contract between the buyer

and the bank for the benefit of the seller. This is open to the objections that the

beneficiary theory is rejected in many jurisdictions, and where accepted the bene-

ficiary takes subject to defenses good between the other parties. The present

view is that there is a contract betveen the bank and the seller, consideration in

the form of "commission" moving from the buyer-not from the promisee. See

McCurdy, Commercial Letters of Credit (922) 35 HARv. L. REV. 539; Mead,

Documentary Letters of Credit (1922) 22 CoL. L. REv. 297.
" O'Mearer v. National Park Bank (1925) 239 N. Y. 386, 396, 146 N. E. 636,

639.
"As to the bank's duty to pay the seller, the quality of the goods and other

matters of the buyer-seller contract are not operative facts.
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tract that absolutely guarantees him the use of the money during
possible periods of dispute.

While commercial letters of credit have been known to traders for
centuries, cases involving them have been comparatively infrequent
in our law, with the consequence that even to-day their complexities
are not fully appreciated.14  Every banker's letter of credit transac-
tion comprises at least three contract relations,' 5 the buyer-bank con-
tract, the seller-bank contract, and the buyer-seller 6 contract which usu-
ally precedes and stipulates for the "opening" of the credit. The buyer
is normally a customer of the issuing bank, and the bank is willing to
"open" the credit in favor of the seller, and for the account of the
buyer, primarily on the credit standing of the buyer with the bank.
It is important to note that except in sporadic instances the bank deals
with the buyer on the latter's credit standing generally, apd obtains his
personal promise of indemnity. Depending upon the buyer's credit
with the bank, collateral will be required as in the case of ordinary
loans. It is only as secondary or additional security that the bank
normally requires a bill of lading to its order.lz This is amply proved

" The paucity of decisions in this field is the more surprising when it is realized
that there are. many forms of letters of credit in addition to the more or less
standardized commercial letters of credit herein discussed. For other commonly
used forms, see 2 Williston, Sales, op. cit. supra note 7, sec. 469c; McCurdy, op.
cit. supra note II, at p. 545; Mead, op. cit. supra note ii, appendix of forms, p. 312.

"More often than not the letter of credit will specify a drawee bank in the
country or city of the seller where the seller may receive payment of his drafts.
In such cases there is the contract between the issuing bank and the drawee bank
to be considered. Also, it is not unusual for the seller to discount his drafts at his
own bank, and there then arises a contract relation between the issuing bank and
the purchasing bank. In any case it would seem that the seller's rights would be
the same. For a discussion of these collateral relations see McCurdy, op. cit.
supra note ii, at p. 563, et seq.

"In Boer v. Garcia (1925, N.Y.) N. Y. L. Jou-. April 2, 1925, the seller con-
tracted to ship alcohol from Cuba to Rotterdam. Later the contract was sup-
plemented by a letter of credit'requiring shipment via New York. Shortly after
the contract was made the United States Supreme Court held it violative of the
18th Amendment to ship liquor into a United States port, even for reshipment pur-
poses. The buyer sued the seller for failure to ship the alcohol. The court held
that the buyer could not recover, the seller being privileged not to ship, since
shipment according to the original terms would have privileged the bank not to
pay, while shipment according to the letter of credit would have resulted in
violation of the law.

" One additional feature should be noted. The bank requires the bills of lading
to run to its own order, in large part, in order to bring itself within the provisions
of the Federal Reserve Act regarding the power-at least in the case of national
banks-to make bankers' acceptances and to make bankers' acceptances which
comply with the requirements of rediscountability. But rediscountability (and,
indeed, the power to make bankers' acceptances) is not based upon merchandise
security, except as a last resort. Where goods are confessedly not the subject
matter of a sale on credit, but are simply being held for sale, merchandise security
may be required throughout the life of the transaction. But where the trans-
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by the fact that upon arrival of the goods it is customary to release
them to the buyer on "trust receipts." It is common knowledge that,
except in Massachusetts, trust receipts are not considered to be "good
security," and that banks are reluctant to make loans when such
receipts are the sole or primary security.

When the seller presents his documents to the issuing bank for pay-
ment, they must conform precisely to the requirements prescribed by
the letter of credit.1 8  If the documents do not conform, the bank is
privileged as against the seller'9 not to pay the drafts, and cannot by
paying put the buyer under a duty to indemnify.20 If the documents
do conform21 to the stipulations of the letter of credit, the buyer cannot
stop payment of the drafts on the ground that the documents do not
conform to the stipulations of the buyer-seller contract.2 2  Nor does it
affect the seller's right to payment that the letter of credit differs from
the written instructions given to the bank by the buyer.23 In all of these
cases the decisions state that the seller's right to payment depends solely
upon the documents called for by the letter of credit,2 4 irrespective of
the buyer-seller or the buyer-bank arrangements.2

1

A slighty more difficult question arises when the seller has presented
the documents in proper form, and the buyer seeks to enjoin payment,
or, payment having been made, seeks to resist indemnifying the bank, on

action financed represents a bona fide sale, the policy of the Federal Reserve Act
and.Board is met by the factual probability of turnover, wholly without reference
to security in specific merchandise. The trade acceptance sufficiently points the
moral.

's COMMENTS (924) 33 YALE LAW JOURNAL, 651.
"Lamborn v. Lake Shorei Banking and Trust Co. (1921, Ist Dept.) z96 App.

Div. 5o4, 188 N. Y. Supp. 162 aff'd. 231 N. Y. 616, 132 N. E. gii; International
Banking Corp. v. Irving National Bank (1921, S. D. N.Y.) 274 Fed. 122, aff'd.
(1922, C. C. A. 2d) 283 Fed. 1O3; National City Bank v. Seattle National Bank
(1922) 121 Wash. 476, 2o9 Pac. 7o5; Bank of Italy v. Merchants National Bank
(1923) 236 N. Y. io6, I4O N. E. 211.

"Bank of Montreal v. Recknagel (i888) lO9 N. Y. 482, 17 N. E. 217.
'" Even though an individual document may contain an incomplete description,

it is held that if all the documents together show the proper description, the
letter of credit has been complied with. Bank of America v. Whitney National
Bank (1923, C. C. A. 5th) 291 Fed. 929; Laudisi v. American Exchange National
Bank (925) 239 N. Y. 234, 146 N. E. 347. An excellent discussion of this point
is found in COMMENTS (1924) 33 YALE LAW JOURNAL, 651, at p. 653, et seq.

'Frey & Son v. Sherburne (192o, 1st Dept.) 193 App. Div. 849, 184 N. Y.

Supp. 66I.
2Ibid.
2 "Bankers are not dealers in sugar .... but are dealers in documents only,

and whatever contract was made by the banks must be determined from the letter
of credit itself." National City Bank v. Seattle National Bank, sIpra note ig, at
p. 707. Statements to the same effect are found in all of the "document" cases.
' See In re Agra & Alasterman's Bank (1867) L. R. 2 Ch. App. 391; Russell v.

Wiggin (1843, C. C. 1st) 2 Story, 213; Palner v. Rice (1893) 36 Neb. 844, 55
N. W. 256.
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the ground that the bank was notified by the buyer that the goods were
off-grade. But it has been held that the buyer cannot require the

bank to inspect or to hold up payment, the bank being privileged as
against the buyer to perform its contract with the seller, the quality of
goods, or any other provision of the buyer-seller agreement being
entirely immaterial. 26 This would be a corollary to the decision in the
instant case. And so, in the recent case of Laudisi v. American

Exchange Bank (1925) 239 N. Y. 234, 146 N. E. 347, this same court

dismissed the complaint of a buyer who sued the bank for paying

drafts under a letter of credit after the buyer had notified the bank of

the defective quality of the goods. Again we find the courts insisting
that the buyer-seller contract is not connected with the legal relations

existing between the bank and the seller.2 7  The obligation on the

letter of credit has been limited to what all parties intended it to be-a

promise to pay against specified documents.

But the further point remains: Is the bank privileged as against the

seller to withhold the payment if it has actual notice of defective quality?

The decisions in the buyer-bank cases just referred to were dicta on

this point but they were almost compelling. The courts had ear-

marked the seller-bank transaction as a document transaction. 28  The

buyer had purchased the promise of the bank to pay the seller, and this

purchase was guaranteed primarily by the buyer, not by the goods.

The seller had been led to believe that the money was ready on presenta-

tion of the documents. The court properly concluded that for all

purposes the letter of credit was an absolute promise to pay against

documents. One other case, though different on the facts, reached the

same conclusion. 29  A buyer and seller entered into a contract which

contemplated exportation of the goods by the buyer. A documentary

letter of credit was opened in favor of the seller. Subsequently Con-

gress forbade the exportation of the goods, and the bank refused

""It is equally clear here that the bank issuing the letter of credit is in no

way concerned with any contract existing between the buyer and seller." Frey

& Son v. Sherburne, supra note 22, at p. 853, 184 N. Y. Supp. 664; cf. Benecke

v. Haebler (1899, ist Dept.) 38 App. Div. 344, 58 N. Y. Supp. I6, aff'd. (i9ol)

166 N. Y. 631, 6o N. E. 11o7; see Brown v. Rariton Chem. Works (ii, 1st

Dept.) 188 App. Div. 578, 177 N. Y. Supp. 309; Bank of Plant City v. Canal

Corn. Trust & Savings Bank (1921, C. C. A. 5th) 270 Fed. 477.
""The contract between the customer and the bank under which the latter

issues an irrevocable letter of credit is entirely distinct and apart from the

contract between such customer and, as in this case, his vendor under which

goods are to be shipped." As against the buyer and if the documents conform

" .... the bank has the right [privilege] to pay the draft no matter what may

be the defects in the goods which have been shipped." Laudisi v. American
Exchange Bank, supra note 21, at p. 243, 146 N. E. 350.

8 Supra notes 19-28 inclusive. This does not necessarily mean a mere document

transaction, with real shipment of goods immaterial to the parties' rights. But it

does mean that provisional settlement, subject to any possible necessary adjust-

ment afterward, is to take place on the basis of the documents.
' American Steel Co. v. Irving National Bank (1920, C. C. A. 2d) 266 Fed. 41.
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payment of the drafts, setting up as an excuse, "frustration of the
commercial object." 30  The court held that this "impossibility" was
"wholly inconsequential," and that the bank's responsibility to the seller
was absolute.

31

Mr. Justice Cardozo wrote a dissenting opinion in the instant case.
Contrary to his customary method of approach in a "new" case, Judge
Cardozo rested his conclusion not on the factual situation, not on the
intent of the parties, nor on the probable consequences of his decision,
but on a "persuasive analogy" from an allied field of the law. He
argued that in the law of Sales, one who promises to make payment in
advance of delivery is relieved from responsibility to pay the full con-
tract price if in fact it appears that the goods were defective, the reason
being "that the buyer would have been entitled to recover back the price
if he had paid it without inspection of the goods. '32 For several
reasons this analogy seems not to be persuasive. The consideration
for the promise of the bank to the seller is not the goods but the "com-
mission" paid by the buyer, and his promise to indemnify. The letter
of credit transaction was not intended by any of the parties to put the
bank in the shoes of a buyer. Factually, the bank is not the buyer; it is a
provider of credit, and has as its security the promise of the buyer to
reimburse, with the order bill of lading as secondary security only.
But further, and more important, the practical result of the minority
opinion would have been to enable the issuing bank to hold up payment
upon a mere allegation of fraud, thus favoring its customer the buyer,
and perhaps ruining a stranger, the seller. Finally, the very purpose
of introducing the bank into the document transaction is to force pro-
visional payment against documents, and shift the credit strain during
disputes. Pitted against the "analogy" from the law of Sales are the
persistent statements of the courts in the field of letters of credit, one
of them joined in by the author of this dissent,33 that a letter of credit
transaction is one of the documents alone.

Altogether, the result reached by the majority is to be commended.
It is a logical extension of previously settled principles governing the

" The court apparently assumed that such "impossibility" would have excused
the buyer as between him and the seller. On this p9int see CO MENTS (1924)

34 YALE LAW JOURNA3, 91.
" "There is but one vital question involved in this case. It is whether the letter

of credit .... is a complete and independent contract between the plaintiff and
defendant. This court is satisfied that it is .... ." American Steel Co. v. Irving
National Bank, supra note 29, at p. 44. It would seem that this is even a stronger
case than the one herein commented upon. If in fact "impossibility" would have
been an excuse as between buyer and seller-the decision may have had the
effect of nullifying the buyer's defense. Though impossibility may excuse per-
formance, it is not at all clear that it will ground an action for money back after
performance. But whether it would or not is a matter between buyer and seller,
not between bank and seller.

"O'Mearer v. National Park Bank, supra note 12, at p. 403, 146 N. E. 643;
2 Williston, op. cit. supra note 7, sec. 479.

3' Laudisi v. American Exchange Bank, supra note 21.
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legal relations created by letters of credit. On the practical side, it
relieves the issuing bank of an embarrassing alternative. If the bank
were privileged to pay against the buyer, and privileged to withhold
against the seller, it would act in a particular case, as it no doubt did
in the instant cage,m with an eye to pleasing a valuable customer.
Under this decision the bank will now act as a conduit of payment,35

not as a judge of disputes between the buyer and seller. Not less
important is the fact that a seller is now guaranteed the use of the
purchase money pending final settlement of* disputes, and we may
expect to find sellers, more and more, requiring the opening of a
documentary letter of credit as the prescribed mode of "acceptance" in
contracts of sale.3" If the overcrowded dockets of our courts, and their
burdensome rules of procedure, have created a situation which is a vita,
element in every trading transactioA, there was no good reason why
the courts should deny the privilege of bargaining with respect to it.

SEALS IN NEW YORK

The New York Court of Appeals in the recent case of Crowley v.
Lewis (i925) 239 N. Y. 264, 146 N. E. 374, has reaffirmed the doctrine

"The buyer in the instant case was the Herald-Tribune publishing company
of New York.

"' Theoretically, it can be argued that the seller is no better off under this deci-
sion since the bank may still withhold payment, and it is again a matter of
enforcing a contract. Practically, however, it will not work out that way. Deal-
ing in letters of credit is a profitable part of the banking business. The bank
that establishes a reputation for prompt settlement will get the business. Further-
more, the bank must pay eventually. It will therefore take precautions against
supervening insolvency of the buyer by requiring the buyer to make good on his
guarantee when the drafts come in. In other words, it will be to the obvious
advantage of the bank to pay the drafts on presentation.

" It is believed that this decision will not cause buyers to refuse these terms.
Letters of credit are now a common and accepted mode of transacting business
between long distance traders. They are obviously preferable to cash-with-order.
The buyer can protect himself by requiring a bond of an accredited company
guaranteeing that the goods correspond to the documents. For an admirable
discussion of the function of letters of credit in the economic structure, see
Furniss, Foreign Exchange (1922). In addition to the points there mentioned,
the following deserves serious attention. Expanded credit, when the peak of the
business cycle has been passed, collapses suddenly and it is axiomatic that the
collapse is unforeseen by the bulk of merchants. The ordinary method of credit
extension by seller to buyer and so on through the chain, under which sellers
finance themselves by borrowing at their own banks, makes the unexpected
collapse cumulative. The failure of retailers to resell means slow payment or
no payment to wholesalers or jobbers and further slow payment or no payment
by wholesalers or jobbers to manufacturers-a snow-balling process. This is
avoided by the use of the letter of credit in that such letters give the seller a
bank assurance that he will get his money on the due date, regardless of his
buyer's troubles. This, in turn, reduces the time-period over which unliquidated
expansion may occur. A further, and by no means unimportant feature, is that
the letter of credit takes credit extension out of the hands of the seller and
thereby frees negotiations for credit from the extraneous and confusing expan-
sion-pressure of a seller's desire to increase his apparent sales.
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laid down in Briggs v. Partridge,1 that where an agent has made a con-
tract under seal in his own name, notdisclosinghis principal in the instru-
ment, the latter, not being a party to the specialty,2 cannot be sued. This
action of the New York court comes as a surprise. It is well-estab-
lished in New York that if an agent makes such a contract not under
seal, parol evidence may be introduced to bind the principal.3 The
technical rules of seals are not popular ;4 and that the mere presence on
the contract of a seal, in no way necessary to the effectiveness of the
instrument, should entirely alter the rule of law, has been severely
criticized. 5 Seals in New York have not been abolished as in some
states.6 But by legislative7 and judicial action their -importance has

1 (1876) 64 N. Y. 357.
2 The general rule that only parties to a specialty may sue is said to be "so

elementary as to be axiomatic." Case v. Case (I9i) 203 N. Y. 263, 265, 96
N. E. 44o.

'Apollo Steel Co v. Brooklyn Galvanizing & Mfg. Co. (1924, ist Dept.) 21o
App. Div. 402, 2o6 N. Y. Supp. 3o1; City Trust Co. v. Am. Brewing Co. (igo5)
z8z N. Y. 285, 74 N. E. 948; see Briggs v. Partridge, supra note i, at p. 363. It
is generally said that parol evidence to bind an undisclosed principal does not
vary or contradict a written instrument. 2 Mechem, Agency (2d ed. 1914) sec.
1733, and cases in note 52. Some cases, however, consider it an exception.
See Briggs v. Partridge, loc. cit. supra. But that such parol evidence is admis-
sible is well settled. White v. Dalquist (z9oz) 179 Mass. 427, 6o N. E. 791;
Higgins v. Senior ( i841, Exch.) 8 M. & W. *834; see Briggs v. Partridge, loc.
cit. supra; 2 Mechen, op. cit. supra, secs. 1732, 1733; contra: Moore v. Adams
(1922) 153 Ga. 709, 113 S. E. 383. Where the principal was known, but not
mentioned in the instrument "the ordinary inference will be that the parties
named intended the document to be exclusive of all other parties." 5 Wigmore,
Evidence (2d ed. 1923) sec. 2438. But such presumption is rebuttable. Barbre
v. Goodale (i896) 28 Or. 465, 43 Pac. 378.

'Criticism of the effect of seals in general existed very early. See the remark
of Chancellor Kent in Warren v. Lynch (i81o, Sup. Ct.) 5 Johns. 239, 245.
For modern criticism see Cardozo, The Nature of the Judicial Process (1921)
155, 156; Crane, The Magic of the Private Seal (2925) 15 CoL. L. REv. 24, 28;
Harris v. Shorall (I92i) 23o N. Y. 343, 348, 13o N. E. 572, 573; Thomson v.

Poor (1895) 147 N. Y. 402, 410, 42 N. E. 13, 15; McCreery v. Day (i8go) ii9

N. Y. 1, 8, 23 N. E 198, i99. See also infra note ii.
'See 5 Wigmore, op. cit. see. 2438, note 6; Ames, Undisclosed Principal (I9O9)

i8 YALE LAW JoURIAL, 443; Laguinis v. Gerard (1921, Sup. Ct. Spec. T.) ix6
Misc. 471, 19o N. Y. Supp. 207, 208; Crane, loc. cit. supra note 4, at p. 36.

' See i Williston, Contracts (192o) sec. 218. Where seals have been abolished
it seems that the undisclosed principal should be able to sue or to be sued.
Efta v. Swanson. (I9II) 115 Minn. 373, 132 N. W. 335; contra: Sanger v.
Warren, (1898) 92 Tex. 472, 44 S. W. 477; Donner v. Whitecotton (1919) 201

Mo. App. 443, 212 S. W. 378. A dislike of the anomalous doctrine of undis-
closed principal may account for the clinging to the old rule. Cf. Ames, op. cit.
supra note 5, passin.

"A seal on any instrument was early made merely rebuttable evidence of
sufficient consideration. 2 N. Y. Rev. Sts., 1829, 4o6, sec. 77. But the application
of the statute was later restricted to executory instruments, a seal on executed
instruments remaining conclusive evidence. N. Y. Code of Civ. Proc. 1848,
sec. 84o. For this purpose it has been held that a mortgage is executory.
Parsons v. Teller (I9O7) 188 N. Y. 318, 8o N. E. 930; Lessler v. De Loynef
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been greatly reduced.8 And recent dicta indicated that it was to be
reduced still more.' In fact, the pronouncements of the Court of

(1912, 2d Dept.) i5o App. Div. 868, 135 N. Y. Supp. 948. Likewise an instru-
ment containing an agreement to create a trust. Cent. Trust Co. V. Gaffney
(1913, ist Dept.) 157 App. Div. 5oi, i42 N. Y. Supp. 9o., aff'd. (1915) 215

N. Y. 740, io9 N. E. io6g. A promissory note. Anthony v. Harrison (1878, N.
Y. Sup. Ct.) 14 Hun, 198, aff'd. (1878) 74 N. Y. 613. But the assignment of a
chose in action is executed. Hull v. Hull (1916, 3d Dept) 172 App. Div. 287, 158
N. Y. Supp. 743. Likewise a release. Stiebel v. Grossberg (191i) 2o2 N. Y. 266,
95 N. E. 692; Finch v. Simon (igoi, ist Dept.) 6i App. Div. 139, 70 N. Y. Supp.
361. And a deed of real estate. Hamlin v. Hamlin (igo8) x92 N. Y. x64, 84 N.

. 8o5. Cf. i Williston, op. cit. sec. 218.
In 1829 courts and public officers were authorized to make the impression

directly on the paper, without wax or wafer. 2 N. Y. Rev. Sts., 1829, 404, sec.
61. Later the same privilege was extefided to corporations. N. Y. Laws, i848,
ch. 197. In 1892 an individual was empowered to seal an instrument by "the
word 'seal' or the letters 'L.S.'" N. Y. Laws, 1892, ch. 677, sec. 13. Seals are
no longer necessary to the validity of a conveyance of real property. N. Y.
Laws, i896, ch. 547, sec. 208; Leask v. Horton (902, Sup. Ct) 39 Misc. 144, 79
N. Y. Supp. 148. And such deeds may be recorded. N. Y. Cons. Laws, 19o9, ch.
52, sec. 291.

"Where an unsealed contract has been delivered to the grantee on a parol
condition not to be binding till the happening of an event, such condition may
be shown. Reynolds v. Robinson (1888) ii0 N. Y. 654, 18 N. E. i27; Nelson v.
Bonner (1923, Sup. Ct. App. T.) 2oo N. Y. Supp. 341. Otherwise where the
delivery is said to be defeasible on condition subsequent. Jamestown College v.
Allen (i9o2) 172 N. Y. 29i, 64 N. E. 952. But where the instrument, complete
on its lace, was under seal, it was early held that a parol condition on the
delivery would be disregarded. Worrall v. Munn (I85I) 5 N. Y. 229; Braman v.
Bingham (1863) 26 N. Y. 483; Wallace v2. Berdell (1884) 97 N. Y. 13. This
doctrine was later apparently limited to deeds conveying an interest in land.
Blewitt v. Boorum (894) 142 N. Y. 357, 37 N. E. iig. And it seems settled
that a release may be delivered to the grantee on parol conditions. Stiebel v.
Grossberg, supra note 7. And the earlier bond cases indicated a similar view.
Though the most recent case goes the other way. Gerard v. Cowperthwait
(1893, C. P.) 2 Misc. 371, 21 N. Y. Supp. Io92, aff'd. (1894) 143 N. Y. 637, 37
N. E. 827; see Cocks v. Barker (1872) 49 N. Y. io7, iio; see contra: Blewitt v.
Boorum, supra, at p. 364, 37 N. E. at p. 121; Stiebel v. Grossberg, supra, at p.
272, 273, 95 N. E. at p. 694; Bank of Hamilton v. Klock (1893, Sup. Ct Gen. T.)
73 Hun, 304, 26 N. Y. Supp. 259. It has been suggested that the test here may
be not whether an interest in land is involved, but whether the seal is necessary
to the validity of the instrument. Crane, op. cit. supra note 4, at p. 3. Seals
are no longer necessary in conveyancing; so it may be that parol conditions on
delivery may be shown. Cf. Garbe v. Rosen (i918, Sup. Ct Spec. T.) Io5 Misc.
i6o, 172 N. Y. Supp. 62o (lease not under seal). When the seal has been
omitted, the instrument has been treated as a simple contract, even though a
bond was required by statute. Kelly v. McCormick (1863) 28 N. Y. 318;
Board of Education v. Fonda (i879) 77 N. Y. 350; Northrup V. Garrett (1879,
Sup. Ct. 4th Dept.) 17 Hun, 497; Stegman v. Hollingsworth (1891, Sup. Ct. 2d
Dept.) 6o Hun, 579, 14 N. Y. Supp. 465; aff'd (88) 154 N. Y. 784, 49 N. E.
iio4; contra: Tiffany v. Lord (1875) 65 N. Y. 310. So it may be that parol
conditions on the delivery of a bond may also be shown.

" Supra note 4.
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Appeals have seemed so clear that lower New York courts have them-
selves acted; in McIntosh v. Minor 0 it was held that a specialty may
be rescinded by an unexecuted parol agreement; and in Lagumis
v. Gerard," Briggs v. Partridge was expressly overruled. But
McIntosh v. Minor has been ignored by the Court of Appeals; and in
the instant case the same court refused to follow Lagumis v. Gerard,
though it has been widely approved, 1 2 saying that such a change could
not be effected by the court.'3

Nevertheless in the field of seals great changes have been accom-
plished by judicial action. In Clark v. Farmers' Woolen Mfg. Co.
(1836)' 4 the rule laid down that a seal on a promissory note makes it
a specialty which is not negotiable. But in Dinsmore v. Duncan
(x874) 15 where a seal was present on certain United States obligations,

10 (89, ist Dept.) 37 App. Div. 483, 55 N. Y. Supp. io74. It is generally

stated that a contract or convenant under seal cannot be modified or rescinded
by an unexecuted parol agreement Smith v. Kerr (1888) io8 N. Y. 31, I5 N. E.
7o; McKenzie v Harrison (18go) i2o N. Y. 26o, 24 N. E. 458; Lion Brewery Co.
v. Fricke (1923, ist Dept) 2o4 App. Div. 470, 198 N. Y. Supp. 491. Otherwise,
however, where the modified contract is executed on both sides. Harris v.
Shorall, supra note 4. Similarly where one party has by some representation
induced the other to change his position. Imperator Realty Co. z. Tull (1920)
228 N. Y. 447, 457, 127 N. E. 263, 266. But in McCreery v. Day, supra note 4,
at p. 7, 23 N. E. at p. 199, the orthodox rule was criticized as inconvenient and
unjust. In Thompson v. Poor, loc. cit. supra note 4, it was questioned whether
"the principle has any longer any practical existence." And in McIntosh v.
Minor, supra, where, though the facts may indicate the' execution of the new
agreement, the execution is' not clear, and the court thought it was adopting
the new rule squarely. In later cases, however, this decision has been ignored,
the courts going back to McKenzie v. Harrison, supra. Lion Brewery Co. v.
Fricke, supra; Meyers v. Knights of Pythias (1920, ist Dept.) 194 App. Div.
405, 185 N. Y. Supp. 436. But in the recent case of Harris z. Shorall, supra,
by strong dictum, the rule of McIntosh v. Minor, supra, was advocated. See
also 3 Williston, Contracts, sec. 3158.

11 Supra note 5. This same rule has been adopted in New York in Ressler v.
Samphimnor Holding Co. (1922, Ist Dept.) 2o App. Div. 344, 194 N. Y. Supp.
363, and Van Ingen v. Belmont (1923, Sup. Ct. Spec. T.) 121 Misc. 1O9, 2oo N. Y.
Supp. 847.

" See (1921) 31 YAI.E LAW JouRNAL, 94; (1922) 22 Cot. L. Rnv. 82; (i922)
2o MIcH. L. REv. 44i; NoTrs AND COMMENT (1922) 7 CORN. L. QuART. 143;
(x923) 96 CENT. L. Jotn. 347, 348; (924) 23 MICH. L. REv. 67; (1924) CoT. L.
Rxv. 916.

"In equity seals have not had the importance they had at law. Wadsworth
v. Wendell (1821, N. Y.) 5 Johns. Ch. 24; Grandin v. Hernandez (1883, N. Y.
Sup. Ct. ist Dept.) 29 Hun, 399; Town of Solon v. Williamsburgh Bank (1889)
114 N. Y. 122, 21 N. E. I68; Barnuard v. Gantz (1893) 14o N. Y. 249, 35 N. E.
430. See I Williston, op. cit. see. 206, 296, 302. And the common law rule has
lost much of its importance through "the blending of the law and equity,....and
the right to interpose equitable defenses in legal actions." See McCreery v. Day,
loc. cit. supra note 4.

"(836, N. Y. Sup. Ct.) 15 Wend. 256. The rule was reiterated in Steele v.
Oswego Mfg. Co. (1836, N. Y. Sup. Ct.) 15 Wend. 256.

" (1874) 57 N. Y. 573.
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the court said that there was a distinction between private negotiations
between individuals and the case of public obligations, and held, while

reiterating the rule of the Clark case, supra, that the obligations were

negotiable. Then in Weeks v. Esler (1894) 16 where a corporation
officer executed a promissory note upon which was impressed a cor-

porate seal, it was held that since .there was no evidence of an intent
to make a sealed instrument, it would be treated as though unsealed.

And finally, in Chase Nat. Bank v. Faurot (1896)"7 the old rule was

frankly abandoned, it being held that the presence of a seal would

make no difference whatsoever. This left the doctrine of the Clark

case applying only to individuals. But even here the same process
has begun; for it was held in Matter of Pirie (191o)1 that in the
absence of evidence showing the time when and the person by whom the
seal was affixed its mere presence would not make the document a spe-
cialty. Which leaves little of the old rule.

Even greater changes have been made in the power of a partner.
to bind his co-partner by an instrument under seal. The general doc-
trine was laid down early in New York,'9 following English prece-
dent,20 that a partner had no such power. In applying the rule in
England it was held, in Ball v. Dunsteruille (1791),21 that one partner
could act with the assent and in the presence of his co-partner. This case
was followed in New York in Ludlow v. Simond (18o5 )22 and in
McKay v. Bloodgood (1812)23 where there was a slight shift of fact,
the co-partner not being in the room, but merely "about the shop."
The court, however, treated him as constructively present. Then came
Gram v. Seton (1828)24 where the co-partner who had given previous
parol authority was entirely absent. The court cited the three pre-
viously mentioned cases, said that it could "not be disguised that stress
was laid upon the presence of the party at the time of execution," and

(1894) I43 N. Y. 374, 38 N. E. 377.
17 (i896) I49 N. Y. 532, 44 N. E. 164.

' (191o) i98 N. Y. 209, 91 N. E. 587. Cf. Hulbert v. Clark (I891) 128 N. Y.
295, 28 N. E. 638, and Dinniny v. Gavin (1896, 3d Dept.) 4 App Div. 298, 39 N.
Y. Supp. 485, where it was held that suit on eight promissory notes was barred
by the six-year statute of limitations, while the twenty-year statute was applica-
ble to the mortgage under seal given to secure them.

"Clement v. Brush (28o2, N. Y. Sup. Ct) 3 John. Cas. i8o; Green v. Beals
(i8o4, N. Y. Sup. Ct) 2 Caines, 254; Tom v. Goodrich (18o7, N. Y. Sup. Ct)
2 John. 213; Gates v. Graham (834, N. Y. Sup. Ct.) 12 Wend. 53.

"'Ball v. Dunsterville (1791, K. B.) 4 T. R. 313; Harrison v. Jackson (1797,
K. B.) 7 T. R. 27.

'Supra note 2o. The authority cited was Lord Lovelace's case (1832) W.
Jones, 268, where a seal impressed by one in the presence of and with the
assent of all was held the seal of all, the ordinary case of an automaton. I
Williston, op. cit. sec. 275.

(i805, N. Y.) 2 Caines Cas. i, 42, 45.
"(1812, N. Y. Super. Ct.) 9 John. 285.

(1828, N. Y. Sup. Ct) i Hall, 293, 3o2, 304.
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held, relying in part on two agency cases,25 that "it was the consent and
concurrence of the party and not his presence which imparted efficacy
to the seal affixed." The contract was treated as if unsealed .2  For
a while this rule applied to partnership only. Then in Worrall v. Munn
(1851)27 it was extended to all cases of agency, on the ground that "a
distinction between partners and other persons stands upon no solid
foundation of reason or principle."

The courts in these cases were "making law," but merely "between
the gaps.128  In the instant case to have treated the contract as unsealed
would have meant a larger step-the overruling of a well-established
precedent. 29 That our courts have such power. is not questioned; but
it is recognized that the power is to be used sparingly. 0 It may be,
therefore, that the instant case is not of sufficient importance to call
for its exercise. On the other hand, it is in just such a case that the
use of the power would meet with general approval.3 1 But it may be

'Randall v. Van Vechten (1821, N. Y. Sup. Ct.) ig John. 6o, and Skinner
v. Dayton (1822, N. Y. Sup. Ct) 19 John. 513.

'The rule appears full-fledged in Smith v. Kerr (1849) 3 N. Y. 144. It
appears to be the law to-day. Pattenv. Kavanagh (1883, N. Y. C. P.) ii Daly,
348; Mautner v. Eitingon (1921, Ist Dept.) 197 App. Div. 756, I89 N. Y. Supp. 567.
Apparently authority to make a simple contract would not be enough. See
Gates v. Graham, supra note ig. What is sometimes called an exception to the
general rule but which actually presents a new state of facts is that a partner
may release a partnership debt by a sealed instrument. Pierson v. Hooker (i8o8,
N. Y. Sup. Ct.) 3 John. 68; McBride v. Hagan (1828, N. Y. Sup. Ct.) i Wend.
326.

'Supra note 8. This case has been consistently followed. Ford v. Williamns
(1856) 13 N. Y. 577; Wood v. Wise (1912, 2d Dept.) 153 App. Div. 223, 137 N.
Y. Supp. 1OI7; aff'd (1913) 2o8 N. Y. 586, io2 N. E. 1117. Cf. Royal Indemnity
Co. v. Danziger (I917, App. T.) ior Misc. 505, 167 N. Y. Supp. 379; and see
Petersen v. City of New York (I9O9) 194 N. Y. 437, 44o, 87 N. E. 772, 773. Of
the decision in Worrall v. Munn, supra note 8, Judge Crane says: "Who, we
may ask, has been relaxing the principles of the common law? Clearly the
judges, when they have found 'no foundation of reason or principle' to sustain
them." Crane, op. cit. supra note 4, at p. 29.

"Cf. Smith, Surviving Fictions (1917) 27 YALE LAW JOURNAL, 147. Mr.
Justice Holmes in Southern Pac. Co. v. Jensen (1916) 244 U. S. 205, 221, 37
Sup. Ct. 524, 531; Cardozo, op. cit. supra note 4, at p. I13a.

" "No rule of law was better settled." Vat Ingen v. Belmont, supra note ii,
at p. iii. But see Case v. Case, supra note 2; Beardsley v. Duntley (877) 69
N. Y. 577; see Phalen v. U. S. Trust Co. (1906) 186 N. Y. 178, 187, 78 N. E.
943, 946. Briggs v. Partridge seems to represent the prevailing view. Willard v.
Wood (I8go) 135 U. S. 309, io Sup. Ct. 831; Seretto v. Schell (1923) 247
Mass. 173, 141 N. E. 871; Walsh v. Murphy (1897) 167 Ill., 228, 47 N. E. 354;
Randolph v. General Investors Co. (1925, N. J.) 128 At. z56; contra: Harris
v. McKay (1924) 138 Va. 448, 122 S. E. 137; Kirschbon v. Bonzel (1886) 67
Wis. 178, -9 N. W. 907; Lancaster v. Knickerbocker Ice Co. (1893). 153 Pa.
427, 26 Atl. 251.

' See Gray, Judicial Precedents (1895) 9 HARv. L. REv. 27, 39, 40; (1922) 17
Iu. L. R-v. 64,

' See Pound, Theory of Judicial Decision (923) 36 H~Av. L. RZEv. 94o, 946,
949.
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also that this abolition of seals could be more efficiently handled by the
legislature, on the ground, suggested in this connection, that "departure
from the common law creates exceptions and execeptions breed con-
fusion. '32 In view, however, of the criticism of Briggs v. Partridge
and the almost unanimous approval with which the cases overruling it
were received, it is hard to understand why the Court of Appeals, if
it could not abolish the orthodox rule, should have attempted to justify
it."' Two grounds were given-the first that "thousands of sealed
instruments must have been executed in reliance upon Briggs v.
Partridge," that "many times seals must have been used for the express
purpose of relieving the undisclosed principal from liability"; and
second, that different periods of limitations apply to sealed and unsealed
contracts. As to the first, it can be no more than a guess that
"thousands of instruments" were so made, and it would seem that the
justification of the continued existence of the doctrine of respondeat
superior-distribution of economic losses-should require the same
result as where the contract is not under seal. As to the second, it is
evident that the same objection could be raised against the previously-
discussed rule of partnership; but it is significant that no such cases
seem ever to have arisen in New York; and should one arise the court
could either call it a simple contract, governed by the six-year statute,
or could follow the South Dakota court in saying that seals were
unimportant save as determining which period of limitation applies.3"
Of the policy behind Briggs v. Partridge it seems more accurate to
say that it "is an arbitrary, unreasonable rule, which never accom-
plishes any good and is used only to prevent the administration of
justice.135 And it is submitted that the Court of Appeals might at
least have placed on it the stamp of their disapproval and called on the
legislature directly to do what they did not feel justified in doing.30

THE %"AUTHORITY" OF AN AGENT-DEFINITION

Definition. The "definition" of a term, whether technical or other-
wise, is a matter to be determined by usage and convenience. It is not
a matter that is determined for us, once and forever, by divinity or by
nature or by some objective reality. The concept expressed by the
word "stove" is at least as variable as are the objects which the word
is used to denote. "Usage" is variable with people, place, and time;
our notions of "convenience" are likewise variable and are likely to be
quite ill-founded as well.

The American Law Institute has undertaken the tremendous task

' Crane, op. cit. supra note 4, at p. 36. Cf. also I Williston, op. cit. sec. 219;

Evans v. Wells (1839, N. Y. Sup. Ct) 22 Wend. 324, 339, 340.

, Cf. Briggs v. Partridge, supra note I, at p. 363.
Gibson v. Allen (x9o5) xg S. D. 617, io4 N. W. 275.

'Lagumis v. Gerard, supra note 5, at p. 473.
MFor the legislative attitude see Shephard, Real Estate Dummies (1925) 73

N. Y. L. JouR. 298.
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that is briefly, but somewhat erroneously, described as the Restatement
of the Law. The performance of the task requires not only a knowl-
edge of all the rules of law, variable and uncertain and conflicting
as they are; it requires also a language in which to state them. This
means large numbers of words, used so as to create in the minds of
readers a concept somewhat like that in the mind of the draftsman.
It means that each word must be defined, either in the "re-stating"
document or elsewhere. It means that throughout the "re-statement" a
term must be used uniformly in accordance with the selected definition.

To be successful with the legal profession and with the public, the
selection of a definition must be made from among existing usages.
Whenever such existing usage is wholly departed from, an entirely
new term should be coined. This is done with great freedom in other
sciences; but it should be done rarely, if ever, in any statement of the
law. This limitation of the draftsman to existing terms and to existing
usages does not make his task easier; it makes it much harder. The
task of a maker of a "dictionary" is merely to record usages, all of
them indicating their time and place and the number and character of
the users. It is not his business to use a term so as to convey a speci-
fic concept; it is rather to explain all the possible concepts that other
persons have used it to convey. The task of the American Law
Institute, however, is to choose and to use a term so as to convey a
particular and unmistakable concept. In one aspect this is a choice
between different terms; in another it is a choice between different
concepts now commonly expressed by a single term. From the usages
collected in all the dictionaries it must choose one, even though several
of these usages may be (as they frequently are) equally general and
equally good as mere English language. By some formal definition
it must indicate which usage it has adopted; and it should show
definitely that it has excluded the other usages.

"Usage" provides the materials; the actual selection therefrom is to
be determined by practical "convenience." This is a matter of opinion,
and opinions are bound to differ. Compromise is necessary, and
mistakes are inevitable; but the success of the Institute's work will
depend largely upon the wisdom of the choices made. The choice of
a particular usage should depend upon the extent of its distribution,
particularly among those administering the law, its clearness and
simplicity, the dearth of other available terms, the existence of other
terms to fill other needs. It should not be left wholly to the feelings
or the instinct of a particular draftsman. The decisive question ever
to be borne in mind is: Will those who hereafter administer and
explain the law understand the term and in fact use it as defined? If
they will not, the choice of the Institute is a failure.

Law. A law is often defined as a rule of human action. The pur-
pose of law is generally, but not always, to induce certain types of
conduct on the part of human individuals and to discourage other
types. This is merely one of the possible bases of definition. No
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attempt will be made here to consider the various possible definitions

of law, but a tentative choice will be indicated.
The question that the individual constantly puts to his lawyer is:

What will be the action of the officers of society, judicial and

administrative, on a given state of facts? This is true, whether the

facts in question are in the past or in futuro. The client may put his

question in the form "What shall I do"; or he may report "Here is what

I have done." In either case he asks "What will society do about it ?"

Therefore it is suggested that
A statement of "the law" is a statement of the rules by which the

action of organized society with respect to individuals can be predicted.

A statement of what that action (affirmative or negative) will be, on

specified facts now existing, in all, or in part, for one individual and

against another, is a statement of the "legal relations" of those two
individuals.

"Facts" may affect the action of society or they may not; if they do,

they may be described as "operative," otherwise as "inoperative." The

first step -in the definition of a legal term should be to determine
whether it is to be used to denote a "fact" or to denote some "legal
relation" consequent upon facts.1 If used to denote a "fact," the next

step is to decide whether it is to denote a fact that is "operative" in

some particular way, or to denote a fact wholly regardless of any

possible legal operation. Thus, the term "promise" has been defined
by some as a certain kind of expression by one person to another,

wholly regardless of whether it is "binding" (whether society will do

anything by way of enforcement). Others define it so as to require a

"binding force," and call the non-binding expression a "pollicitation."
Again, the term "contract" can be used so as to denote any expression

of agreement by two persons; or it may be defined as any such expres-
sion of agreement that will be enforced by law. Again, the term
"consideration" might be defined as any agreed equivalent exchanged

in fact for a promise; or as any such equivalent that is operative to

cause the enforcement of the return promise.
Authority. I. It is largely accidental that the 'vord "authority" is

here chosen for definition; but it affords excellent opportunity for

demonstrating a method of definition. It is sometimes used to denote

both facts and legal relations, both the acts (expressions) of the

principal and the resulting effect of those acts upon .the action of

society as between principal and third persons and as between principal

and agent. It seems desirable to avoid this double usage. The first

suggestion to be made here, therefore, is to limit the denotation of the

term to "facts" alone. Hence,
Authority denotes one or more facts.2

" For definitions of these terms see Corbin, Legal Analysis and Terminology

(igig) 29 YALE LAW JOURNAL, 163.
'It will be considered below whether or not these facts must be "operative,"

although not every possible operative effect will be considered. Various specific
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II. The next step is to classify facts and to determine which ones

fall within the term "authority." Facts, whether operative or inoper-
ative, may be:

i. Conduct of a person (acts and forbearances).
2. Other events (physical changes, excluding human conduct).

3. Other facts (neither conduct nor physical changes).

Basing the choice upon existing judicial usage, the term "authority"

should be restricted to human conduct only, with one possible addition

falling within class 3; viz., certain written documents. The definition,
therefore, now becomes

Authority consists of human conduct or such conduct accom-

panied by certain written documents.

III. The next question is What conduct and Which documents.

The choice here is not quite so easy. It must be made after a com-

parison of specific instances drawn from experience. We should con-

sider both the purpose of the conduct and its juristic result. Now, the

outstanding feature of Agency is the fact that an Agent can change the

legal relations of his Principal with other persons. The short way of

expressing this is to say that the Agent has "Power." Consider the

following cases, with respect to the purpose of the conduct and also

with respect to the resulting power to change the principal's legal

relations with third persons.
(a) P tells A to sell a chattel. P's conduct here (his statement) is

an expression of a purpose to put A in such a position that he can affect

P's property interest. P may not have a definite concept of "power";

but in almost all cases he has a practical notion of property, of sale, and

of representation by another. If P has such a purpose, it is clear that A

has the power of an agent; and this is true even though A may not have

known this. P's statement is A's authority. Therefore,
Authority may be human conduct intended to create legal

power.
(b) P tells A to sell a chattel, accidentally omitting the word "not."

A reasonably understands what was said, and sells the chattel to X. It

was not P's purpose to create power in A; and yet he has done so. The

sale is valid. Did A act within his "authority"? The answer should

be yes. The authority was P's voluntary, intended conduct. It is not

material whether X knows of this conduct. Hence we may say that

instances will be given; but many additional useful instances will doubtless occur

to every reader, further testing the "convenience!' of the definition chosen herein.

The chief question is believed to be whether the term should be so restricted

as to denote "operative" facts only, to denote action by a principal that creates

legal power in the agent. Must the agent be able to "bind" the principal in order

that "authority" may be said to exist? If yes, then "authority" is a fact creating

the legal relation of power-liability between agent and principal, power in the

agent and liability (Hohfeld's term) in the principal. If "authority" be limited

to denote such "operative" facts alone, then one or more legal relations will be

included within its connotation and these relations would have to be worked out

in complete detail.
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Authority may be conduct reasonably understood by A as the
expression of a purpose to create power.

(c) P puts A in charge of a store with definite oral instructions not
to sell an article in the show case. A thereafter sells the article to an
innocent purchaser. The sale is valid. A had legal power, and yet we
say that A acted outside of his "authority." P's conduct was such that
X, the buyer, was caused reasonably to believe that A had authority.
Therefore, the law is that P's conduct created legal power. A's act
was legally operative even though it was beyond his "authority." We
say that he had "appareit authority." This means that there was no
real or actual "authority." It is not A's power that was merely "appar-
ent"; he had power as real as any power ever is. Therefore,

Conduct is not "authority" if it was not intended to be and A
understood that it was not.

(d) P delivers to A a document that plainly says that A shall have
certain power. P did not have the purpose of creating such power,
however; he negligently failed to express himself accurately or to under-
stand the written words. If A reasonably understood that P's purpose
was to create the power, the case is like (b). We say that A had
"authority." But if P had clearly expressed to A what his purpose
really was, the case is like (c). A has power, but no "authority."
Evidently we regard P's conduct objectively, his unexpressed. purpose
being immaterial. Not so as to A, however. His "authority" depends
upon his subjective understanding of P's objective conduct. There is
no "authority" unless we have both P's conduct, objectively considered,
and the actual subjective understanding of A.

(e) P writes and mails a letter to A telling him to sell P's chattel
on certain terms. Before A receives this letter, by mere coincidence A
contracts in P's name to sell the chattel to X on the specified terms. A
then receives the letter, and also a telegram from P cancelling it. In
cases of this sort, it is reasonable to expect a holding that the contract
does not bind P. If so held, A has no authority and also no power:-
no "authority," because A did not suppose that there was any; no
"power," because no conduct of P had caused X to suppose there was
"authority."

(f) P writes to X: "My chattel is for sale to you on such terms as
you and A may agree upon." X then writes to A, who knows nothing
of P's letter: "I offer $5oo for P's chattel. Are you willing to accept
this offer as P's agent"? A replies: "As P's agent, I accept." Here
there is a contract. No ratification by P is necessary. A had legal
power. It seems best, however, to say that he had no "authority" from
P. The reason for giving A legal power in this case is the same as that
existing in (c). It is that P has made representations to X leading
him reasonably to believe that P intended A to have power. Of course,
if X had communicated P's letter to A, it would have been an "author-
ity" and A's action would have been within his authority. It is quite
possible so to define "authority" as to include P's uncommunicated
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letter to X. This would unnecessarily complicate the definition, how-
ever. The case would seldom happen and there is no presently estab-
lished usage including such a case.

(g) At earlier common law a married woman could not create power
in an agent. (Various persons may be so disabled under our present
law.) Suppose such a person should tell A to sell her property for her.
It would usually be said that A had her "authority" even though he had
absolutely no power. If we adopt this usage, "authority" may consist
of facts that are not operative. We could, perhaps without causing
trouble, define it otherwise and deny that A had either "authority" or
power. Probably this should not be done, however; consider the fol-
lowing illustrations: (i) P tells A orally to sell Blackacre. Suppose
that a statute makes this oral statement inoperative. It would never-

theless be usual to say that A had oral "authority" from P, even though

he had no legal power. (2) P, mistakenly thinking that he is an owner,

gives A a "power of attorney" to convey. Here it would be said that

P has authorized A to convey; and yet A has no power to convey. The

definition below will be so worded as to be consistent with this.

(h) P, husband of A, deserts her without cause. A has legal power

to bind P to pay for supplies. This is not like (a), because P expressed

nothing. It is not like (b), for the additional reason that A did not

suppose that P had authorized her to buy. It is not like (c), for the

further reason that X, the grocer, did not suppose that P had authorized

her. A certainly has power, and there certainly was no authority.

(i) A conveys Blackacre to P, and the latter fails to record the deed.

A then fraudulently conveys to X, an innocent purchaser for value, who

records his deed. P was at first the "owner," but now X is "owner." A

had legal power; but he certainly had no authority. There was no

conduct of P expressing such purpose, and neither A nor X supposed
that there was.

Case (h) supra is generally treated under Agency. Case (i) gener-

ally is not. Whether or not they should be so treated depends upon the

convenient definition of "Agency." We deal here only with what is

"authority."
(j) A legislature passes a charter of incorporation. This creates

certain powers in incorporators. The legislative action is their author-

ity. A certified copy may often be called their authority, but it is not

so; it is merely evidential. If the legislature did not act, such a certi-

fied copy would create no power. Doubtless the official legislative rec-

ord books might be an "authority," like the document in (d) supra.

IV. Definition, and Comment.
Authority, in the law of Agency, denotes an oral or written com-

munication from the principal to the agent, expressing an actual

intention that the agent shall act on the principal's behalf in one or more

transactions with third persons, or causing the agent reasonably to

believe that such was the principal's intention.3

' One cannot state all the law of a subject in a single definition; nor is it possible
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Comment: Authority differi from Power: Authority is a fact;
Power is a legal relation. Authority is conduct of the principal, includ-
ing either oral or written communication to the agent; Power is neither
conduct nor a document. Authority may create Power, but not always;
Power may be created by Authority, but may also be created by other.
operative facts. Authority denotes merely the factual transaction
between Principal and Agent; Power expresses the concept of possible
future changes in the legal relations of the Principal with third persons.
Authority merely describes a historical event; Power predicts possible
events in the future.

The test of Authority is objective, not subjective, as concerns the
Principal. His conduct must be an expression of intent; the subjective
intent need not actually exist. [Cases (b) and (d) ].

The test is subjective, not objective, as concerns the Agent. If he in
fact knows that the Principal did not intend him to have Power, there
is no Authority, even though he may have legal Power as an agent.
[Case (c) ]. Further, if there has been no communication to A and he
knows nothing of P's expressions of intention, there is no Authority,
although here also there may be legal Power. [Cases (e) and (f)].

The term "apparent authority" means that there is in fact no author-
ity, but that the conduct of the Principal leads the third person with
whom the Agent deals to believe reasonably that there was authority.
In such cases, the Agent by acting beyond his authority has legal power
to bind the Principal.4  [Case (c)].

Just as legal power may exist without any authority in fact, so also
conversely may there be a factual authority without any legal power.
[Cases put in (g)].

The voluntary "conduct" of the Principal may consist in the prepara-
tion and delivery of a written document. What is commonly called a
"power of attorney" is such a document. Such written documents are
frequently referred to as the authority of the Agent. X will say to A:
"Show me your authority." Whereupon A produces his documentary
paper. There is no harm in this usage. The document is not in itself
"conduct"; but it is the permanent evidence of the conduct. It should
be noted that such a document standing alone is totally inoperative.
There must be voluntary conduct (writing, delivery, etc.) to make it
operative. When such conduct takes place, the document is one of the
facts (not the sole one, but perhaps the most important one) by which
the conduct is to be interpreted. A. L. C.

to define one term without using other terms that themselves need definition.
Such terms are "power," "communication," "intends," and "legal relations."
For definition of "power," see loc. cit. supra note .
4 The term "apparent authority," as it has been used, has been justly criticized.

Very likely it should be abandoned, although one of the chief objections to it
disappears when a clear distinction is made between "authority' and "power." If
the term "authority" does not always connote "power," as in (g) supra, there may
also be cases of "apparent authority" without any legal.power.


