Between Charity, Welfare, and Warfare:
A Disability Legal Studies Analysis of
Privilege and Neglect in Israeli Disability
Policy

Sagit Mor"

“Hidden and disregarded for too long, we are demanding not only rights
and equal opportunity, but are demanding that the academy take on the
nettlesome question of why we’ve been sequestered in the first place.””

INTRODUCTION

Throughout the last century, the modern welfare state has been widely
considered a major source of rescue and relief for people with disabilities.
By providing mechanisms of cure and care, so the common view goes, the
welfare state has improved the social conditions of disabled people,
rescuing them from a life of starvation and severe destitution. In this view,
welfare provides a refuge, while the real responsibility for the persistent
poverty of disabled people lies primarily with the structure of the market
economy, with the existence of negative social attitudes, and with
disability’s “objective” and inherent limitations. :

In this Article, I challenge this view, arguing that although welfare has
indeed provided some relief to people with disabilities, welfare laws and
policies have also had a significant role in developing, furthering, and
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reinforcing the power hierarchies to which people with disabilities are
subjected. Through an investigation of Israeli disability policy, I show
how hierarchies of welfare benefits reflect national values and collective
imageries but at the same time reinforce and re-constitute those values and
modes of imagination. Although the particularities and contexts of these
hierarchies differ from one country to another, the result, I contend, is the
same: those at the top, usually disabled veterans and disabled-workers,
enjoy better compensation or social insurance schemes, but in fact suffer
from similar patterns of ableism and power as other disabled persons, and
these patterns eventually render them equally inferior to and of a lesser
value than the non-disabled.

This Article uses a critical perspective that I term Disability Legal
Studies (DLS) in order to emphasize its commitment to the field of critical
legal theory and its close association with disability studies. Disability
studies, a relatively new academic field, investigates issues such as the
social construction of disability, ableism and the power structure that
supports and enhances the privileged status and conditions of non-disabled
persons in relation to disabled persons, the genealogy of social categories
such as normalcy, and the politics of bodily variations.? The basic
approach that all disability studies scholars share is that disability is not an
inherent, immutable trait located in the disabled person, but a result of
socio-cultural dynamics that occur in interactions between society and
people with disabilities.> Although disability studies’ critique is not
altogether new to some legal scholars, it has not yet gained adequate
recognition in legal discourse. I maintain that the time has come to
identify, introduce, and label the field of DLS, bring it to light, attend to
its premises, and incorporate its lessons into legal theory and practice.* 1
further suggest that attending to DLS would bring a shift in writing on
disability and the law from a focus on doctrinal analysis or policy
advocacy to a research regarding the constitutive role of law in the
production of disability.

Part I of this Article outlines the contours of Disability Legal Studies,

2. For an overview of the tenets of disability critique including ableism, see infra Section L A.

3. This fundamental argument is part of the distinction drawn in disability studies between the
medical model and the social model of disability. For a more detailed discussion, see infra Part I,
particularly notes 21-26 and accompanying text. A preliminary list of renowned works in the field
include LENNARD J. DAVIS, ENFORCING NORMALCY: DISABILITY, DEAFNESS, AND THE BODY (1995);
LINTON, supra note 1; MICHAEL J. OLIVER, THE POLITICS OF DISABLEMENT: A SOCIOLOGICAL
APPROACH (1990); and SusaAN WENDELL, THE REJECTED BODY: FEMINIST PHILOSOPHICAL
REFLECTIONS ON DISABILITY (1996).

4. Incorporating the lessons of disability critique into legal education is a radical move, as it seeks
to transform mainstream legal education. In the context of disability it is an act of resistance, since
usually people with disabilities are expected to be mainstreamed into the “normal” education system.
Shifting the burden of mainstreaming from the individual person to social institutions is a first step in
employing disability critique, as I shall explain below.
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and situates my research within this field. I suggest that DLS should
incorporate the aspirations of a disability studies critique with a thick
sociolegal analysis. Such analysis is committed to a contextual and
relational approach and is guided by constitutive theory’s methodology.
This Part also addresses the tendency of recent disability critiques of law
to neglect issues related to welfare policy, particularly cash benefits,
viewing them as anachronistic and perhaps contradictory to the rights
project. My research proposes that welfare is an important arena for
analysis and that DLS should reengage in its study.

Parts II, II1, and IV delve into the structure and manifestations of Israeli
ableism. In order to understand how disability was constructed, contested,
and imagined over the years, I turn to the specifics of its formation: the
conditions in which it was situated, the relationships that shaped it, and the
institutional settings in which it was produced. Although Israel sees itself
as a society that takes care of its disabled, it has in fact neglected,
excluded, and marginalized people with disabilities. It is within this gap
between self-image and reality, I propose, that Israeli social welfare laws
constitute “disability.” The common view that Israel cares for people with
disabilities is pertinent primarily with regard to Israel Defense Forces
(IDF) disabled veterans, who enjoy a most privileged position in terms of
social glory, extensive benefits, a powerful organization, and a strong
political lobby.? Yet that view has also been extended, particularly in the
past, to additional groups of people with disabilities due to Israel’s ethos
of a modern welfare state with a strong socialist background, which
guarantees work injury benefits and general disability insurance to its
citizens.5

In this Article I show that people with disabilities in Israel are subjected
to two interrelated systems of power, which mutually inform one another
and together contribute to the overall marginalization and exclusion of all
people with disabilities. One concerns the construction of difference
between disabled and non-disabled people; the second is the division and
fragmentation among three main categories of people with disabilities:
disabled veterans, the work-injured, and the general population of people
with disabilities.” 1 argue that even veterans’ disability is eventually

5. For a detailed discussion on IDF disabled veterans’ benefits and social status, see infra Section
IV.B. On the struggles of additional groups to enjoy similar benefits and social esteem, see infra
Subsection IV.B.5.

6. That view has changed throughout the years with the erosion of the Israeli welfare state in the
decades since the 1970s. Most recently, following vocal campaigns led by people with disabilities in
1999 and 2002, the public in Israel has realized that people with disabilities living on social security
suffer from severe destitution. But since my critique is directed at the very roots of the Israeli welfare
state, it is enough that the popular view was true for a long period of time.

7. Clearly, additional hierarchies inform the structure of ableism in Israeli society and elsewhere,
including the intersection of disability with other social categories, such as gender, race, nationality,
ethnicity (which I do address here to a certain extent), and more. Additional types of hierarchies are
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understood as inferiority, and efforts to compensate for disability do not
manifest acceptance of disability but rather its rejection and denial. My
study of Israeli ableism focuses primarily on the site of social welfare
policy, and is located in a specific era—the first decade after the
establishment of the State of Israel. The importance of this decade in the
history of Israeli disability policy is enormous, as it created the foundation
for subsequent eras, and its vestiges informed future policies.

Part II provides a general introduction to the differentiated structure of
welfare benefits for people with disabilities. It examines the history of the
National Insurance Law® (the central social insurance mechanism in
Israel), which established only a work injury program and neglected to
create a general disability insurance program. By that omission, I argue, it
legitimized the growing differentiation between various groups of people
with disabilities.

Part III examines the first and principal layer of Israeli ableism, the
power relations between disabled and non-disabled people. It focuses on
the relationships between the inferiority of the Sa’ad system (a public
assistance mechanism) to which the majority of people with disabilities
were subject in Israel’s first decades of statehood, and the inferiority of
disability itself in Israeli society. In order to understand the roots of that
neglect, I explore the essential role that productivity played in the design
of Israeli welfare policy in general, and of disability policy in particular,
and argue that social welfare became a major field in which Israel’s
understanding of disability was constituted, as it institutionalized and
legalized a hierarchy of power.

Part IV examines the role of the welfare system in reinforcing and
furthering the value-based hierarchies that operate internally among three
main groups of people with disabilities in Israel. It shows that some people
with disabilities were not considered as inferior and unproductive as
others, because their disability was a product of fulfilling the collective
tasks of nation-building, namely labor and defense. The result was a
hierarchy in which IDF disabled veterans (Nechei Tzahal) were located at
the top, work-injured (Nechei Avoda) were situated in the middle, and the
majority of people with disabilities were positioned at the bottom. The
details of the programs are revealing, as they expose the different spheres
of disability that were employed in different contexts. They also expose
the complex reality in which some people with disabilities were elevated
at the expense of others, not solely in material terms, but also in symbolic
and political respects.

based on types of impairments, illnesses, and disabilities. Yet these are outside the scope of this
specific Article, which focuses on hierarchies related to circumstances of disablement.
8. National Insurance Law, 5714-1954, 8 LSI 4 (1953-54).
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Finally, I expose the role of the law in maintaining and reinforcing the
above hierarchies and in deepening and broadening the material, symbolic,
and political gaps that resulted from them. The law was not passive,
merely reflecting societal views and norms, but rather an active participant
in shaping the various meanings of disability that were employed in
different spheres, and it has been a significant contributor to the power
structure that supports ableism.

I conclude with the claim that during its first decade the Israeli welfare
system has expressed a view of disability as inferiority, a condition which
deserves pity and mercy but not human dignity. I also provide insights into
the future of disability policy and activism, which show the significance of
this first decade.

I. ENTER DISABILITY LEGAL STUDIES

“Enter disability studies: a location and a means to think critically about
disability, a juncture that can serve both academic discourse and social
change. . . . Disability studies takes for its subject matter not simply the
variations that exist in human behavior, appearance, [and] functioning, . . .
but, more crucially, the meaning we make of those variations. . . . [Itis a
new paradigm] used to understand disability as a social, political, and
cultural phenomenon.””

Since the beginning of the 1990s, just like other academic domains, the
legal field has witnessed a rapid growth in writing on disability from a
critical perspective. The rising power of the global movement of disability
rights,'” and the increasing influence of the Americans with Disabilities
Act (ADA)!" as a model for civil rights legislation for people with
disabilities,'? have altered the boundaries of the legal discourse to
accommodate the new claims of people with disabilities for equal
citizenship. In addition, the emergence and growth of disability studies, a
critical perspective which powerfully challenged the place and meaning of
disability in society, have contributed to a transformation in the
understanding of disability from a given category to a subject of
contestation and interrogation.'* The utilization of law for the promotion

9. LINTON, supra note 1, at 1-2.

10. Katharina Heyer, From Special Needs to Equal Rights: Japanese Disability Law, 1 ASIAN-
PAC. L. & POL’Y J. 7 (2000) (on the impact of international standards relating to disability on Japanese
disability law); Arlene S. Kanter, The Globalization of Disability Rights Law, 30 SYRACUSE J. INT’L L.
& CoM. 201 (2003).

11.  Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327 (codified at 42
U.S.C. §§ 12101-12213 (2000)).

12.  Stanley S. Herr, Reforming Disability Nondiscrimination Laws: A Comparative Perspective,
35 U. MicH. J.L. REFORM 305 (2002) (examining the effect of the ADA on disability reform in Israel,
the United Kingdom, and Sweden); Katharina C. Heyer, The ADA on the Road: Disability Rights in
Germany, 27 LAW & SOC. INQUIRY 723 (2002).

13.  On the tenets of disability studies, see infra Section [.A.
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of social change was not new in the realm of disability, but it has
intensified and evolved with the introduction of disability rights.

As disability studies has moved from the margins to a position of
greater visibility and distinction,' the academy’s understanding of the
relationships between disability and the law has grown more sophisticated,
though the infusion of disability theory into the scholarship has been quite
slow.15 A gradual shift can be traced from the traditional doctrinal analysis
that adopted the view that discrimination on the basis of disability is
forbidden,' to a more elaborated understanding of people with disabilities
as a minority group, along with growing attention to disability as a social
construct.!”

I maintain that the time is ripe to identify and mark this emerging field
of inquiry as Disability Legal Studies. In this term I refer to the two fields
to which the field is related: disability studies and critical legal theory. By
critical legal theory I refer to schools of thought within the law (including
critical legal studies, feminist and queer legal theory, critical race theory,
and socio-legal studies) that seek to expose the relationships between law
and power, claiming that the law is not neutral or value-free but rather an
active participant in power dynamics.'® In the context of disability this

14.  The emergence of disability studies as a distinct academic field can be traced back to the
1970s, but it became organized, institutionalized, and influential during the 1990s. See LINTON, supra
note 1; Lennard J. Davis, Introduction to THE DISABILITY STUDIES READER 1 (Lennard J. Davis ed.,
1997); David Pfeiffer, 4 Bit of History, 21 DISABILITY STUD. Q. 1 (2001).

15.  Mary Crossley, The Disability Kaleidoscope, 74 NOTRE DAME L. REV. 621, 627 (1999)
(noting that “[u]nlike its race and gender counterparts, . . . disability theory by and large has not
filtered into the legal literature on disability™).

16. See, e.g., Peter David Blanck & Mollie Weighner Marti, Attitudes, Behavior and the
Employment Provisions of the Americans with Disabilities Act, 42 VILL. L. REV. 345 (1997); Robert L.
Burgdorf, Jr., The Americans with Disabilities Act: Analysis and Implications of a Second-Generation
Civil Rights Statute, 26 HARV. C.R.-C.L. L. REV. 413 (1991); Robert L. Burgdorf, Jr., “Substantially
Limited” Protection from Disability Discrimination: The Special Treatment Model and
Misconstructions of the Definition of Disability, 42 VILL. L. REv. 409, (1997); Ruth Colker, The
Americans with Disabilities Act: A Windfall for Defendants, 34 HARV. CR.-C.L. L. REV. 99, 160
(1999); Chai R. Feldblum, Definition of Disability Under Federal Anti-Discrimination Law: What
Happened? Why? And What Can We Do About It?, 21 BERKELEY J. EMP. & LAB. L. 91 (2000);
Pamela S. Karlan & George Rutherglen, Disabilities, Discrimination, and Reasonable
Accommodation, 46 DUKE L.J. 1 (1996); William J. McDevitt, Defining the Term "Disability” Under
the Americans with Disabilities Act, 10 ST. THOMAS L. REV. 281 (1998).

17.  See, e.g., Crossley, supra note 15; Mary Crossley, Reasonable Accommodation as Part and
Parcel of the Antidiscrimination, 35 RUTGERS L.J. 861 (2004); Matthew Diller, Judicial Backlash, the
ADA, and the Civil Rights Model, 21 BERKELEY J. EMP. & LAB. L. 19 (2000); Jonathan C. Drimmer,
Cripples, Overcomers, and Civil Rights: Tracing the Evolution of Federal Legislation and Social
Policy for People with Disabilities, 40 UCLA L. REV. 1341 (1993); Michael Ashley Stein, Same
Struggle, Different Difference: ADA Accommodations as Antidiscrimination, 153 U. PA. L. REV. 579
(2004).

18. For a detailed analysis of critical legal theory, see IAN WARD, AN INTRODUCTION TO
CRITICAL LEGAL THEORY (2d ed. 2004). For collections providing a general overview of critical legal
theory through variety of essays and approaches, see THE POLITICS OF LAW: A PROGRESSIVE
CRITIQUE (David Kairys ed., 3d ed. 1998); and RADICAL CRITIQUES OF THE LAW (Stephen M. Griffin
& Robert C.L. Moffat eds., 1997).
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commitment to the study of power mandates a shift from treating
disability as a given category to studying the production of dis/ability and
the ways power and knowledge participate in its formation. It requires
focusing on the social and cultural construction of disability, including,
primarily, resisting the overpowering medicalization and pathologization
of disability and abandoning its view as an individual misfortune.

A. Disability Studies—A Paradigm Shift

The intellectual home of DLS is disability studies. This is the base from
which a DLS analysis departs and by which it is guided. A DLS critique
can and should borrow its tools from other legal critical theories, such as
feminism, critical race theory and queer theory, and be inspired by their
contribution to legal scholarship.'”” But disability critique does offer a
unique perspective through which to examine the social, cultural, and
legal arenas. Part of this distinctiveness is that it stems from the life
experiences of people with disabilities and that people with disabilities are
active participants in its formation.

A central mechanism of domination explored in disability-centered
inquiries is ableism, the power structure that, like sexism and racism,
renders one group of persons—people with disabilities or disabled
persons—inferior to and dominated by another—the non-disabled or
“able-bodied.”® Disability studies explores how ableism has shown up in
social practices and institutions that have in turn portrayed people with
disabilities as useless, marginal, abnormal, a burden on society, and
perhaps most offensively, as living a life that is not worth living.

The primary tenet of disability studies is the argument that disability is
socially constructed and not an inherent, objective, or fixed trait that
resides within the disabled person. Disability studies uses this core
proposition to distinguish between the individual/medical model and the
social model of disability.?! The individual/medical model refers to the

19.  See, e.g., Melissa Cole’s fascinating analysis of the closeting of people with disabilities in the
post-ADA era, which is highly inspired by queer theory. Melissa Cole, In/ensuring Disability, 77
TULANE L. REV. 839 (2003).

20. On ableism, see LINTON, supra note 1, at 9; and Paul Abberley, The Concept of Oppression
and the Development of a Social Theory of Disability, in DISABILITY STUDIES: PAST, PRESENT AND
FUTURE 160 (Len Barton & Mike Oliver eds., 1997). In this Article, 1 mostly use the term “people
with disabilities” and sometimes “disabled people.” Although there is a debate within the disability
community as to which term is preferable, I find them both useful in conveying the message that a
person’s identity cannot be reduced to her disability (e.g., handicapped, retarded, mentally sick, and
other denigrating terms). However, I do find non-disabled a much better term than able-bodied to
denote the majority, as it puts disability as the reference point in social relations.

21. That distinction was first developed in British grassroots organizations and was introduced to
the academic audience by Michael Oliver. See OLIVER, supra note 3; MICHAEL J. OLIVER,
UNDERSTANDING DISABILITY: FROM THEORY TO PRACTICE 30-42 (1996). For additional general
materials that support the following review of the social and the medical model, see CLAIRE H.
LIACHOWITZ, DISABILITY AS A SOCIAL CONSTRUCT (1988); LINTON, supra note 1; and WENDELL,
supra note 3. For a good review of the differences between the models, see Crossley, supra note 15, at
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view of disability as a personal tragedy and a burden, as a medical
condition and an immutable trait, located in the disabled person’s physical
body.??> According to this view disability is a pathology, an abnormality
that defines the person’s role in the social world;?* one’s personhood is
reduced to one’s disability.?* This view, which was shaped by the mutual
growth of nineteenth-century scientific discourse and the expansion of the
modern administrative welfare state, perceives the individual as a locus of
permitted interrogation and intervention, a subject to imposed practices of
cure and care. It assumes that the individual is a problem that should be
fixed, adapted, rehabilitated, and “mainstreamed” to fit social norms. The
role of society in disabling persons within this discourse remains
unnoticed.

In contrast, the social model focuses on the complex ways that
economic relations, cultural meanings, social practices, and institutional
settings participate in the disablement of persons. It explores how the
many daily activities and basic pleasures that people with disabilities
cannot enjoy are rooted not in their own limitations, but in the way society
was designed—by the non-disabled and for the non-disabled. And it is that
design that socially burdens people with disabilities—not their biological
impairments. Disability, then, is a social construct, a product of social
relations and interactions; it is a difference that was constituted by society
and that was, and still is, magnified and translated into a power structure.?’

649-60.

22. For additional reading to the list above on the medical model, see Simon Brisenden,
Independent Living and the Medical Model of Disability, in THE DISABILITY STUDIES READER:
SOCIAL SCIENCE PERSPECTIVES 20 (Tom Shakespeare ed., 1998); and Simi Linton et al., Disability
Studies: Expanding the Parameters of Diversity, 47 RADICAL TEACHER 4 (1995).

23. That kind of understanding of disability is usually attributed to the American sociologist
Talcott Parsons, who argued that “good health” is the normal state of being whereas sickness and
impairment are deviations from the normal, thus assigning to people with disabilities the “sick role.”
Colin Barnes, A Legacy of Oppression: A History of Disability in Western Culture, in DISABILITY
STUDIES: PAST, PRESENT AND FUTURE, supra note 20, at 3, 4 (citing TALCOTT PARSONS, THE SOCIAL
SYSTEM (1951)).

24. That reduction is commonly exemplified through the naming of people with disabilities.
While the old terminology addressed people with disabilities by their impairment, e.g. retarded, blind,
autistic, crazy/insane/mentally ill, a terminology that is also used in society as a denigrating way, the
new terminology under the social model emphasized personhood of which disability is just one aspect
(i.e., a person with disability, with Down syndrome, or with mental disability, or a disabled person,
blind person, and so forth). These terminologies are not free of debate within the disability
community, yet they do signify a shift in the field. See LINTON, supra note 1, at 9-14; WENDELL,
supra note 3, at 11-35 (on the politics of defining disability and who is disabled); see also Crossley,
supra note 15, at 647.

25. The social model is in fact an umbrella term for many variations within disability studies.
David Pfeiffer, for instance, has identified nine different models of disability studies, including: the
social constructionist-, the social-, the impairment-, the oppressed minority, the independent living-,
the post-modern-, the continuum-, the human variation-, and the discrimination versions. David
Pfeiffer, The Philosophical Foundations of Disability Studies, 22 DISABILITY STUD. Q. 3 (2002).
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But the simplicity of the distinction between the medical and social
models of disability is also its weakness. Taking an extreme view in this
regard might invite oversimplification, such as the denial of pain,
suffering, dependency, and other bodily and functional limitations that
impairments entail, or the risk of disregarding the multifaceted relations
between impairment and disability, and between the social and the
biological experiences of impairment/disability.?® To me, it seems that the
point of the social critique is not to deny the pain, but rather to realize that
the social meaning attached to pain and impairment/disability is the source
of people with disabilities’ perceived inferiority and not their “inherent”
condition.

The move to the social and the political also implicates the law in
various ways. Focusing on the place of law in that scheme of power
exposes ableism as a legalized system: a system of stated and unstated
norms that have been codified into legal arrangements, whether by
addressing people with disabilities or by ignoring them. Consequently, the
profound and distinctive power of law to generate disablement, to exclude,
and to confine, by defining rights, entitlements, and duties, is revealed. By
legalizing ableism the law becomes constitutive of disability in itself. At
the same time, that shift can also lead to a greater explicit mobilization of
the law to redress the wrongs of the past, to become an apparatus of
change, a source of hope, and a tool in reconstructing society.?’

1. Law and the social construction of disability

One way to start thinking critically about the role of law in generating
disablement is through engagement with the social construction of
disability in its broadest sense. An easy example to begin with is
accessibility and accommodation. By either providing or denying
accessibility, by defining the lines between reasonable and unreasonable
claims for accommodations, the law continues to play a significant role in
generating disablement even in the age of disability rights. But in the
context of this Article, which focuses on social welfare policy, it is
important to stress the complex ways that law and society disable people
beyond accessibility and accommodations. Susan Wendell has provided a
detailed picture of these and additional dimensions of the social
construction of disability, including the generation of disabling events and

26. This is an increasing concern among disability scholars. See, e.g., Tom Shakespeare &
Nicholas Watson, The Social Model of Disability: An Outdated Ideology?, 2 RES. Soc. Scl. &
DISABILITY 9 (2002) (claiming that the success of the social model became a problem in itself, calling
for another paradigm shift in disability theory, and arguing that just as feminist theory abandoned the
strict binary between sex and gender, so should disability studies abandon the social/medical and
disability/impairment binaries).

27. These two directions are not necessarily contradictory, as the work of critical race theory on
multiple consciousness demonstrates. See Mari Matsuda, Looking to the Bottom: Critical Legal
Studies and Reparations, 22 HARV. C.R.-C.L. L. REV. 329 (1987).
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circumstances through war, crime, technology, and innovation; socio-
environmental factors, such as abuse and neglect of children, public-safety
standards, pollution, stress, and poverty; the availability and distribution
of basic resources such as water, food, shelter, and clothing; and the
availability and forms of medical care and practices.?® To all these forms
of disablement the contribution of law is undoubtedly profound.

2. Law and the cultural production of disability

The cultural production of disability is a complementary dimension of
the social critique in the study of dis/ability as a system of power. Such a
cultural critique focuses on meanings, language, and images that inform
the social barriers that people with disabilities encounter and that in turn
are reinforced by them.?’ It exposes the roots and manifestations of the
unstated norms that underlie disabling social practices and structures,
showing their contingency and instability. Disability critique of this sort
unpacks and challenges popular representations of people with disabilities
as inferior and worthless and as deserving pity and mercy by identifying
the cultural patterns that produce those images.*° It also challenges the
confinement of the meaning of disability to negative attributes such as
deficiency, burden, ill fate, deviance, deformity, and the related inability
to imagine anything but negative aspects in the experience of disability.>'

28. WENDELL, supra note 3, at 36-42; see also Paul Abberley, The Concept of Oppression and
the Development of a Social Theory of Disability, 2 DISABILITY, HANDICAP & SOC’Y 5 (1987) (on the
role of poverty, work, and other social factors in disabling persons).

29. On the role of language and the power of naming, see LINTON, supra note 1, ch. 2; Irving
Kenneth Zola, Self, Identity and the Naming Question: Reflections on the Language of Disability, 36
Soc. Sci. & MED. 167 (1993); and Michael Oliver, Politics and Language: Understanding the
Disability Discourse (1994), http://www.leeds.ac.uk/disability-studies/archiveuk/Oliver/
pol%20and%20lang%2094.pdf. On the role of disability as a literary device, see David T. Mitchell,
Narrative Prosthesis and the Materiality of Metaphor, in DISABILITY STUDIES: ENABLING THE
HUMANITIES 15 (Sharon L. Snyder et al. eds., 2002). On images and disability, see, for example,
Harlan Hahn, Advertising the Acceptably Employable Image: Disability and Capitalism, in THE
DISABILITY STUDIES READER, supra note 14, at 172.

30. Disability critique, as Rosemarie Garland-Thomson contends, “questions our cultural fantasy
of the body as a neutral, compliant instrument of some transcendent will.” Furthermore, it shows how
“privileged designations as beautiful, healthy, normal, fit, competent, intelligent . . . provide cultural
capital to those who can claim such statuses.” Rosemarie Garland-Thomson, Integrating Disability,
Transforming Feminist Theory, 14 NWSA I. 1, 4-5 (2002); see also Harlan Hahn, Can Disability Be
Beautiful?, 18 SOC. POL’Y 26 (1988); Michael J. Oliver, What's So Wonderful About Walking? (Feb.
9, 1993), http://www.leeds.ac.uk/disability-studies/archiveuk/Oliver/PROFLEC.pdf.

31. Thus the missing voice in today’s popular culture and academia is for Simi Linton a “voice
that speaks not of shame, pain, and loss, but of life, delight, struggle, and purposeful action. . . .
[Writers are needed who can] demonstrate that for many disabled people, oppression is not
experienced as a bodily force, but as a political force.” LINTON, supra note 1, at 113-14. One such
example is in the illuminating words of Neil Marcus, an artist living with dystonia: “Disability is not a
‘brave struggle’ or ‘courage in the face of adversity’ . . . . [D]isability is an art. It’s an ingenious way
to live.” Disability Social History Project, http://www.disabilityhistory.org (last visited Dec. 26, 2005)
(quoting Storm Reading, an unpublished play by Neil Marcus, information on which is available on
the web at New Sun Health Library, “Storm Reading,” A Play by Neil Marcus,
http://www.newsun.conv stormreading2.html (last visited Dec. 26, 2005).
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Here as well, the role of law in shaping and maintaining those unstated
norms has largely been ignored. The question for the law is what cultural
assumptions and images inform its texts and are informed by them. Such
an analysis goes beyond the generation of disablement to the very
meaning of disability.

3. Transforming the academy

Simi Linton in her seminal work Claiming Disability provided a
comprehensive manifesto for the inclusion of disability studies’ critique
and disabled people’s perspectives and voices in the academic curriculum,
and a detailed picture of the directions that disability studies scholarship
should take.?> Although not touching upon legal scholarship at all,
Linton’s manifesto has a lot to teach the legal academy. Linton challenges
the prominence that the applied fields (e.g., social work, healthcare
services, rehabilitation, and additional forms of therapy, cure, and care)
have gained during the last two centuries as a dominant sphere in which
disability was located and its meaning was produced, and from which that
meaning was imported to other fields. In order to make disability a
category of social, political, and cultural critique, a change that would end
the primacy of the applied fields and that would transform the meaning of
disability in all fields, Linton calls for disability studies scholarship to be
interdisciplinary and to focus on the “vast realm of meaning making that
occurs in metaphoric and symbolic uses of disability.”** A related critique
in that regard is the absence of agency and subjectivity of people with
disabilities, and inadequate attention to wishes and proposals coming from
the disability community.>

Linton also focuses on the importance of treating disability as a prism
through which to investigate general themes and social phenomena. This
way disability is not isolated, but rather becomes more relevant and
contextualized. Linton shows that existing research usually studies people
with disabilities in their particularity, and their particularity is the subject
of that research. Similarly, people with disabilities are usually excluded
from research on the “general population” for which they are considered
too particular and therefore irrelevant.®® A disability studies approach, in
contrast, shows how a disability perspective might enrich our
understanding of the world and of broad-spectrum issues, such as body,
care, and community.>¢ In my own study I engage with issues pertaining to
the meaning of productivity, the limits of social welfare policy, and to the

32. LINTON, supra note 1. The following mentions only part of the many points that Linton is
making throughout her book, but I find them most comprehensive and essential.

33. /d. at123-29.

34. [d. at 134-35.

35. Id at73.

36. Id.at117-22.
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understanding of law as a socio-cultural power.

B. The Legal Construction of Disability
1. What is missing in contemporary writing on disability and the law

For legal writing on disability and the law to become a branch of critical
legal theory, it must not only adopt the view that disability is a social
construct, but also be actively engaged with research that explores the role
of law in the social construction and cultural production of disability. This
type of research is clearly not foreign to legal scholarship, but its place is
regrettably relatively marginal. The writing of feminist, queer, and
particularly critical race theorists provides inspiring examples for
integrating this method into legal analysis, particularly in the context of
social and legal construction of social groups and its impact on identity
formation.>” As Angela Harris recently suggested, “race law” consists not
only of antidiscrimination law, but also of “law pertaining to the
formation, recognition, and maintenance of racial groups, as well as the
law regulating the relationships among these groups.”®

Indeed, contemporary legal scholarship concerning disability is
increasingly familiar with the primary research produced by disability
studies and with its general conceptual framework. It is particularly
familiar with the renowned distinction between the medical/individual
model and the social model of disability. However, these concepts are
usually employed in an instrumental fashion, mainly to evaluate courts’
decisions, legal policies, and other trends in disability law.3* Thus, for
example, Samuel R. Bagenstos in The Future of Disability Law provides a
powerful analysis of the limitations of the rights language, as formulated
in the ADA, to bring about social change. Yet Bagenstos stresses that his
article makes no effort “to offer any deep normative justification for or
critique of disability law. My basic goal is more instrumental—to assess

37. See, e.g., DERRICK BELL, AND WE ARE NOT SAVED: THE ELUSIVE QUEST FOR RACIAL
JUSTICE (1987); IAN FIDENCIO HANEY LOPEZ, WHITE BY LAW: THE LEGAL CONSTRUCTION OF RACE
(1996); PATRICIA J. WILLIAMS, THE ALCHEMY OF RACE AND RIGHTS (1991); Richard Delgado, Two
Ways To Think About Race: Reflections on the Id, the Ego, and Other Reformist Theories of Equal
Protection, 89 GEO. L.J. 2279 (2001); Matsuda, supra note 27; Mari J. Matsuda, Voices of America:
Accent, Antidiscrimination Law and Jurisprudence for the Last Reconstruction, 100 YALE L.J. 1329
(1991); Reginald Leamon Robinson, Race, Myth and Narrative in the Social Construction of the Black
Self, 40 How. L.J. 1 (1996). For feminist analyses of the legal construction of gender, see Kathryn
Abrams, The Constitution of Women, 48 ALA. L. REV. 861 (1997); Mary Joe Frug, A Postmodern
Feminist Legal Manifesto (An Unfinished Draft), 105 HARvV. L. REV. 1045, 1062-63 (1992); and
Kenneth L. Karst, Woman's Constitution, 1984 DUKE L.J. 447. For an illuminating analysis in Queer
Theory, see Francisco Valdes, Queers, Sissies, Dykes, and Tomboys: Deconstructing the Conflation of
“Sex,” “Gender,” and “Sexual Orientation” in Euro-American Law and Society, 83 CAL. L. REV. 1,
346-50 (1995).

38. Angela P. Harris, Equality Trouble: Sameness and Difference in Twentieth-Century Race
Law, 88 CAL. L. REV. 1923, 1928 (2000).

39. For a list of such essays, see supra note 16.
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which policy tools are most likely to achieve the objectives that the
disability rights movement has itself articulated.”*°

Moreover, most legal scholars prefer to analyze disability using the
“minority group model” or the “rights model,” which transforms the social
model “into a political call for action.”! This perspective is important for
the promotion of disability rights, yet it tends to view the law as merely an
apparatus of power or an instrument in the struggle for social change, and
to see the required change as merely in the content of law (e.g., statutes,
judicial doctrines, policy directions). Such a view therefore usually
perceives law as separate from society, as a reflection of social relations
and cultural meanings. Legal scholarship, then, needs to be more engaged
in exploring the legal construction of disability.*?

By introducing DLS and explicating what it entails I seek to achieve
two primary goals. The first goal is to draw the attention of the legal
academy, including other critical theorists, to the innovativeness and
significance of disability critique to the understanding of law in general
and to law and power in particular. Incorporating a disability critique
would enhance the research on issues such as citizenship, poverty,
autonomy, dependency, competency, and rationality, and would also
advance the study of identity, group formation, and intersectionality.** The
second goal is to invite the scholars who are already engaged in the field
to expand their critiques and their views about the relationships between
disability and the law.

2. Methodological directions

The “constitutive approach” to law, a branch of sociolegal studies,
created a theoretical and methodological framework for critical readings
of the relationships between law, society, and culture, that can provide a
necessary set of tools for a DLS analysis.** Influenced by additional

40. Samuel R. Bagenstos, The Future of Disability Law, 114 YALE L J. 1, 7 (2004).

4]. See, e.g., Crossley, supra note 15, at 659; Diller, supra note 17; Drimmer, supra note 17, at
1355-1359. For disability studies writing on the minority model, see JAMES I. CHARLTON, NOTHING
ABOUT Us WITHOUT US: DISABILITY OPPRESSION AND EMPOWERMENT 123-124 (1998) (critiquing
the civil rights approach); Michelle Fine & Adrienne Asch, Disability Beyond Stigma: Social
Interaction, Discrimination, and Activism, 44 J. SoC. ISSUES 3, 6-14 (1988); Harlan Hahn,
Antidiscrimination Laws and Social Research on Disability: The Minority Group Perspective, 14
BEHAV. SCI. & L. 41, 53 (1996); Anita Silvers, Formal Justice, in DISABILITY, DIFFERENCE,
DISCRIMINATION: PERSPECTIVES ON JUSTICE IN BIOETHICS AND PUBLIC POLICY 13 (1998); and Anita
Silvers, Reconciling Equality to Difference: Caring (flor Justice for People with Disabilities, 10
HYPATIA 48 (1995) [hereinafter Silvers, Reconciling Equality to Difference].

42. One exception in this regard is Melissa Cole’s work on Gimp Theory. See infra note 55 and
accompanying text.

43. See, e.g., Karlan & Rutherglen, supra note 16 (explaining the potential transformation in
employment law following the terminology of the ADA); Anita Silvers, Reprising Women's
Disability: Feminist Identity Strategy and Disability Rights, 13 BERKELEY WOMEN’S L.J. 81 (1998)
(showing what feminist legal scholars can learn from a disability critique of the law).

44. For essential writings in constitutive theory of law, see JOHN BRIGHAM, THE CONSTITUTION
OF INTERESTS (1996); ALAN HUNT, EXPLORATIONS IN LAW AND SOCIETY: TOWARDS A CONSTITUTIVE
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critical theories, such an analysis would be founded on a fundamental
resistance to grand narratives and a deep suspicion towards taken-for-
granted categorical schemes.*> Thus, this study engages in a critique of
productivity as a grand narrative of social welfare policy and questions the
differentiated system of disability benefits which established a value-
based hierarchy among its recipients. It calls for contextual and relational
analysis of law, focusing on the local, on the webs of relation within
which every legal category is situated, on the historical construction of
these categories, and on listening to voices “from the bottom.”46

A constitutive approach also implies a certain understanding of the
nature of law. Scholars of constitutive theory do not see the law as one
cohesive system of rules operating autonomously of society, but rather as
decentered, pluralistic, and inconsistent fields of human action. The law,
in this view, is an arena of struggle, a terrain for competition over power
and meaning. Within this framework it is impossible to conceive of the
law as a command of a sovereign, or a crude ideological tool at the hands
of the powerful in society.*” Nor is it a purely emancipatory mechanism. A
complex understanding of law acknowledges that it is “at once imposed
from above and created from below,”*® and that it operates simultaneously
as a limiting and an enabling force. As Helena Silverstein explains:

Legal meaning becomes constitutive of society as it permeates,
informs, and structures the social realm, that is, as it becomes a part
of the way people think, understand, and act. . . . Incorporating legal
meaning into thought and action involves reconstruction of legal
meaning. Hence, just as legal meaning constitutes individual and
social identity, so too does individual and social identity constitute
legal meaning. Understanding, speaking and acting in legal ways can
re-create  and redefine legal meaning. Such reconstruction

THEORY OF LAW (1993); MICHAEL W. MCCANN, RIGHTS AT WORK: PAY EQUITY REFORM AND THE
POLITICS OF POLITICAL MOBILIZATION (1994); and HELENA SILVERSTEIN, UNLEASHING RIGHTS:
LAW, MEANING, AND THE ANIMAL RIGHTS MOVEMENT (1996).

45. MICHEL FOUCAULT, POWER/KNOWLEDGE: SELECTED INTERVIEWS AND OTHER WRITINGS,
1972-1977 (Colin Gordon ed., 1980); JEAN-FRANCOIS LYOTARD, THE POSTMODERN CONDITION: A
REPORT ON KNOWLEDGE (1984); MARTHA MINOW, MAKING ALL THE DIFFERENCE: INCLUSION,
EXCLUSION, AND AMERICAN LAW (1990); IRIS M. YOUNG, JUSTICE AND THE POLITICS OF DIFFERENCE
(1990).

46. The methodological directions proposed here are influenced by other related legal
approaches, such as feminist contextual and relational analysis of law, see, e.g., MINOW, supra note
45; Matsuda, supra note 27; Mari J. Matsuda, Pragmatism Modified and the False Consciousness
Problem, 63 S. CAL. L. REv. 1763 (1990); Martha Minow & Elizabeth V. Spelman, /n Context, 63 S.
CAL. L. REV. 1597 (1990), cultural analysis of law, see, e.g., Naomi Mezey, Law as Culture, 13 YALE
J.L. & HUMAN. 35 (2001); Austin Sarat & Thomas R. Kearns, The Cultural Lives of Law, in LAW IN
THE DOMAINS OF CULTURE (Austin Sarat & Thomas R. Kearns eds., 1998), and critical legal history,
see, e.g., Robert W. Gordon, Critical Legal Histories, 36 STAN. L. REV. 57, 61 (1984).

47. Pierre Bourdieu, The Force of Law: Toward a Sociology of the Juridical Field, 38 HAST. L.J.
805 (Richard Terdiman trans., 1987).

48. SILVERSTEIN, supra note 44, at 5; see also Bourdieu, supra note 47, at 225.
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reverberates back through state institutions where meaning is
continually constituted and reconstituted.*

The temporal dimension of law in such an analysis is also of
importance, since law in constitutive theory is a process, not a static state
of affairs. Examining contradictions, indeterminacies, and paths not taken,
as Robert W. Gordon suggests,”® would illuminate how the law
participates in the conditioning of the human imagination, and how it “has
helped to structure the most routine practices of social life.”' Law is
therefore not outside of society, reflecting societal views or adjusting to
changing social norms, but rather an active participant, a constitutive
power, in socio-cultural processes. Law in this view is located in culture,
in society, and in history.>?

As 1 have already said, this kind of analysis is already performed by
legal scholars in other fields of critical theory, yet within disability
critiques of law this type of writing is hardly represented. The field,
nevertheless, is not without major contributions. One such compelling
work, which preceded the blooming of writing on disability and the law, is
Martha Minow’s book, Making All the Difference: Inclusion, Exclusion,
and American Law. In her general critique of law’s concept of difference,
Minow incorporates many examples related to disability, including mental
health law and special education, claiming that “the name of difference is
produced by those with the power to name and the power to treat
themselves as the norm” yet people tend to “locate the problem in the
person who does not fit in rather than in relationships between people and
social institutions.”*?

Another more recent work is Rights of Inclusion: Law and Identity in
the Life Stories of Americans with Disabilities, by David Engel and Frank
Munger, which provides a comprehensive view of the constitutive impact
that the introduction of the rights language had in identity formation
processes among people with disabilities in the United States. In their
words, “Although relatively few [of the interviewees] have actually
asserted their rights by using the [ADA] many have found their lives and
careers changed by the indirect, symbolic and constitutive effects of
rights.”>* Yet Engel and Munger’s project was less about disability

49. SILVERSTEIN, supra note 44, at 8.

50. Gordon, supra note 46, at 61. Gordon rejects any view that assumes that “there is an
objective, determined, progressive social evolutionary path,” id. at 63, that “legal systems should be
described and explained in terms of their functional responsiveness to social needs,” id. at 64, or that
“the legal system adapts to changing social needs,” id. at 125.

51. Id.at125.

52. On the view of law in culture and the type of analysis it requires, see Mezey, supra note 46;
and Sarat & Kearns, supra note 46.

53.  MINOW, supra note 45, at 111.

54. DAVID M. ENGEL & FRANK W. MUNGER, RIGHTS OF INCLUSION: LAW AND IDENTITY IN THE
LIFE STORIES OF AMERICANS WITH DISABILITIES 4 (2003).
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critique and more about the. constitutive power of law. What is needed
then is work that combines socio-cultural analysis of law with disability
critique and that is equally committed to the interrogation of both.

Finally, Melissa Cole has recently developed Gimp Theory, which takes
the path that this Article suggests. Cole argues that

[t]he initial goal of Gimp Theory is not simply to say that it is bad to
create an artificial category of disability, but more searchingly to
uncover the unthinking assumptions that social institutions like the
insurance industry and the laws that guide its functioning bring to
their construction and treatment of disability.>

Cole’s illuminating analysis utilizes queer critique to examine the role of
law in the social construction of disability and focuses on techniques of
closeting and covering that the ADA imposes on people with disabilities.

3. DLS—A Working Definition

Although it is too soon to define the field and draw its boundaries, the
following is an attempt to provide an initial framework for a DLS analysis,
one that is instructive but that at the same time allows space for multiple
directions of research. A disability legal studies analysis understands
dis