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LAND AND SEA: TWO SOVEREIGNIY REGIMES IN
SEARCH OF A COMMON DENOMINATOR

I. INTRoDucnoN

The coastal State has inherent and primordial rights
over the continental shelf, which, unlike other rights
of a territorial nature, are not susceptible of being
subverted by any of the recognized legal means, such
as prescription .... No adverse interest is capable of
derogating in any way from these rights. l

The international legal regimes for allocation of sover­
eign rights to land and water areas are fundamentally differ­
ent, both substantively and procedurally.2 As a substantive
matter, rights to land territory are acquired by the fact of phys-
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1. 1 D.P. O'CoNNELL, THE INTERNATIONAL L.~w OF THE SEA 476 (IA

Shearer ed., 1982).
The establishment of the continental shelf doctrine as an autono­
mous legal institution, independent of other methods of tcrritorial
acquisition, implied the automatic attribution of thc contincntal
shelf to the coastal State. On~ of the aims behind the propagation
of the doctrine was to annul any priority of claim in time or nature
over the rights of the coastal State, so that, for c.xample, the doc­
trines of historic rights or acquisitive prescription would not bc
available.

Id. at 482.
2. Distinctions are made in the law of the sea bctwccn ..sO\·crcignt}" ..

"sovereign rights," and 'jurisdiction" whereby each term connotes what pow­
ers a state may exercise in a particular maritime zone. "SO\'creign rights"
over the exclusive economic zone and the continental shclf are rights for
specific purposes and thus do not permit a state to c.xercise full powcrs O\'cr
these areas, as "sovereignty" might allow. No such distinction is made \\ilh
respect to a state's rights over land territory. For simplicit}' of c.xposition we
are not adhering to this technical distinction and use thc phrasc "sovcrcign
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ical possession while rights to maritime areas are acquired by
operation of law in accordance with "equitable" rules. Proce­
durally, jurisdiction over disputes to land territory is available
only with the consent of the disputing states, while jurisdiction
over disputes to maritime areas is essentially mandatory.

This Article investigates the possible reasons for the differ­
ent substantive and procedural treatment of these two types of
sovereign rights and posits that there is an important connec­
tion between the substantive and procedural divergences. We
explore two types of explanations for the fact that sovereign
rights to land and water are treated in diametrically different
ways.

The first explanation, more immediately obvious for inter­
nationalla""Yers, focuses primarily on the different histories of
the development of property rights in land surfaces and mari­
time spaces. The earth's land surfaces were divided mostly at a
time when there were no international legal institutions for
allocating property rights, and during a time when war was not
outlawed. Land was therefore allocated primarily through
physical appropriation by powerful states. The oceans were
deemed res communis during this period because of the sheer
practical difficulties in, and lack of incentive for, the exercise
of exclusive title. By the time that the practical means for mak­
ing exclusive use of maritime spaces developed, so had legal
institutions for effective allocation. Furthermore, political sup­
port existed for distribution on criteria other than power polit­
ics. Water areas therefore are allocated by operation of law,
through legal processes rather than by force, and in accor­
dance with basic notions of fairness.

The second explanation also relies importantly on the
fact that land has always been easier to occupy than water. But
from this self-evident premise it proceeds to examine eco­
nomic consequences. Since maritime spaces (unlike land) are
not useful for occupation, ownership of maritime spaces is
mainly sought for purposes of resource extraction. Resource
extraction is facilitated enormously by marketable title, and its
efficiency depends on the existence of reasonably workable le­
gal institutions. Hence, the doctrine that maritime title is de­
termined by operation of law emerged, and a system of

rights" to refer to title held by sovereign states to both land and water areas.
See infra note 48 and accompanying text.
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mandatory dispute resolution to allocate marketable title was
created.

Part II of this Article first briefly traces the historical devel­
opment of allocation of land and water areas, ex-plaining how
the uvo regimes evolved so differently. It then summarizes the
basic principles relating to allocation of land and maritime ar­
eas, highlighting the differences and explaining these in terms
of the different historical contexts in which the u\'o regimes
emerged. Part III outlines a more functional explanation of
those differences, emphasizing the importance of marketable
title to water areas. The different dispute resolution regimes
for land and water are described and explained in terms of the
differing strengths of the need to quiet title in the two con­
texts.

Finally, Part IV examines the lessons for international re­
lations theory that might be drawn from the diametric differ­
ences in treatment. Overall, the jurisprudence of land terri­
tory is heavily realist in tone. It reflects the "anarchical" state
of world politics in that its substantive rules privilege physical
power and its decision procedures acknowledge the inability
of the international legal system to wrest from powerful states
any concessions that these states choose not to make. The ju­
risprudence of maritime spaces reflects a cooperative regime
and is considerably more egalitarian and idealistic. Maritime
spaces are allocated according to legal rules that determine
what constitutes a fair share, and states are essentially subject
to mandatory dispute settlement procedures. As such, the le­
gal regime of maritime spaces supports a norm-based, rather
than power-based, approach to international relations. We
consider whether it is possible to reconcile these competing
theories and what important feature may explain the variable
that underlies the laws of land and maritime territory.

II. SOVEREIGN RIGHTS TO LlliD AND WATER: A QUICK

LEGAL HISTORY

Sovereignty over land territory is governed by a regime
that developed over several centuries. Acquisition of land tra­
ditionally was, and still remains, dependent on power
processes, often backed by military strength. Even once a dis­
pute over land finds its way into third-party dispute resolution,
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the rules for allocating title to a particular state are heavily de­
pendent on a showing of physical control.

The development of legal rules and institutions for aBoca­
tion of rights to water areas is relatively recent. Rights to mari­
time spaces are aBocated through entirely different processes
than those applicable to land territory, and in accordance with
a radically different jurisprudence. Allocation of maritime ter­
ritory is by operation of legal rules and is divorced from physi­
cal acts of occupation. Moreover, the United Nations Conven­
tion on the Law of the Sea3 (UNCLOS) contains a mechanism
for mandatory dispute resolution.4 No comparable mecha­
nism exists for disputes concerning land territory and it is ex­
tremely unlikely that a system of compulsory dispute resolu­
tion for land territory wiB be created in the near future.

A. Historical Antecedents: Exclusive Sovereignty Versus Res
Communis

The Peace of Westphalia, which ended the Thirty Years
War in 1648, typically is viewed as the moment that the mod­
ern nation-state first was created.5 It was at that point (accord­
ing to the conventional wisdom) that assortments of communi­
ties first could be said to have been recognized as "sovereign
entities possessed of the centralized structures typical of the
modern State."6 The various systems of government that arose
subsequent to that point were constituted in order to regulate
the relations of people living within these defined areas of
land. Traditionally, public international law was based on the
notion of a community of independent sovereign states in
which the sovereignty of a state could be restricted only
through its consent. The hallmark of the modern state, ac­
cording to this conventional understanding, has always been
its exclusive sovereignty over a defined territory.

During the historical period in which the legal regime for
exclusive rights to land territory developed, maritime space
continued to be characterized as a res communis, available for

3. United Nations Convention on the Law of the Sea, opmedfor signature
Dec. 10, 1982, 1833 V.N.T.S. 397 [hereinafter VNCLOS).

4. Id. pt. XV, 1833 V.N.T.S. at 508-16.
5. See, e.g., ANTONIO CAssESE, INTERNATIONAL LAw IN A DIVIDED WORLD

34-38 (1986).
6. Id. at 38.
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all users. The philosophy of mare liberum (as it was known) ap­
plied to all the high seas, which excepted a narrow belt of "ter­
ritorial sea" adjacent to the coasts of states that existed for pro­
tection of local fishing interests and for security. This view,
which predominated from the seventeenth century until veIJ'
recently, was grounded jurisprudentially on the writings of a
Dutch scholar, Hugo Grotius, who asserted that things that
cannot be seized or enclosed cannot become property.7 Gro­
tius noted that use of the oceans for fishing or for navigation
by one did not preclude their use by others.8 The oceans were
created by nature in such a state that their usage could not be
exclusive but belonged to all humankind.9

B. The Likely Explanation: Physical Occupation Versus
Transient Passage

Grotius's rationale for treating water areas as res communis
was convincing in its historical context. Exclusivity was almost
impossible to achieve, and virtually limitless common use
seemed possible; it was for this reason, Grotius posited, that no
state owned the oceans or any part of them. to An obvious ba­
sis for the historical difference in treatment between land and
water spaces during this time period is the manifest physical
difference betv"een the two types of areas: land is susceptible
to human occupation while water is not.

The human occupation that is physically possible on land
supports exclusivity because intrusions into inhabited land ar­
eas can be detected and punished. The fact that land is sus­
ceptible to habitation makes density of physical occupation
possible; indeed, as will be argued below, one appeal of land
territory is precisely that it is a place for people to live. And it

7. HuGO GROTlUS, THE FREEDOM OF THE SEAS OR THE RtClrr WUICH B!:..
LONGS TO THE DUTCH TO TAKE PART IN THE EAsr INDIAN TRADE 22-44 (R.'l1ph
Magoffin trans.,james Brown Scott cd., Oxford Univ. Press 1916) (1633). A
British legal scholar,john Selden, took the opposite approach, arguing that
the sea and its resources were capable of being subject to appropriation and
dominion. JOHN SELDEN, OF THE DOMINION, OR, OWNERSHIP OF THE SEA
(Marchamont Nedham trans., 1972) (1635). Although this \iew attracted
some support, it ultimately was discarded in favor of Grotius's 11/art' lihiTUm
approach.

8. GROTlUS, supra note 7, at 28-29.
9. Id.

10. Id. at 27-29.

Imaged with the Permission of N.Y.D. Journal of International Law and Politics



HeinOnline -- 33 N.Y.U. J. Int’l L. & Pol. 708 2000-2001

708 INTERNATIONAL LAW AND POUTICS [Vol. 33:703

is density of occupation that pennits exclusive appropriation.
The transient passage of humans on vast ocean areas, in con­
trast, does not pennit the necessary monitoring, because it is
so difficult to detect adequately the presence of other states
and to take action to thwart that presence.

There are quibbles at the margin, of course. Some land is
scarcely capable of habitation; it is too hot, too cold, too dry,
or at too high an altitude. (It is perhaps suggestive here that
such inhospitable terrain is the subject of many still-outstand­
ing territorial disputes; it is primarily such uninhabited areas
that to this day have not been definitively appropriated.) II

Conversely, water is habitable in the rather limited sense that
people can live on floating oil platfonns, on polar ice caps, in
submarines, or on houseboats.

Regardless of the minor exceptions, the fact remains that
the vast majority of the world's population lives on land, not
water. This situation is likely to continue despite advances in
technology that allow people to live on the seafloor, on oil
platfonns, or on pontoons strung together to fonn enormous
islands. Generally, people can carry out their daily lives in
ways that they find ordinary and sustainable only when they
are on land.

Physical facts being as they are, there was neither the in­
centive for nor the possibility of exclusive appropriation of
water areas. The possibility of exclusive appropriation did not
exist because it was simply too difficult to fend off competitors
when there was no way to inhabit pennanently the areas in
question. The incentive did not exist because exclusivity was
not a necessary condition for states to get what they wanted
from the seas. Transient passage was sufficient and the tran­
sient presence of one state was entirely compatible with the
transient presence of others.

11. As we will discuss below, the various claims to Antarctica have been
"frozen" by virtue of Article N of the Antarctic Treaty, Dec. 1, 1959, art. IV,
12 D.S.T. 794, 796, 402 D.N.T.S. 71, 74. See infra notes 149-60 and accompa­
nying text. Outer space, including the moon and other celestial bodies, are
part of the common heritage of mankind and are "not subject to national
appropriation by claim of sovereignty, by means of use or occupation, or by
any other means." Treaty on Principles Governing the Activities of States in
the Exploration and Dse of Outer Space, Including the Moon and Other
Celestial Bodies, Jan. 27, 1967, art. 2, 610 D.N.T.S. 205, 208.
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C. Entrenched Interests Ver.rus Equit)'

This system prevailed with little change until the years fol­
lowing World War II. At that point, states gradually sought in­
creasing control over maritime areas adjacent to their coasts.
A number of international conferences-as discussed belo\\'­
were held at which states voiced the need for legal regimes to
allocate rights to what previously had always been treated as res
communis.

The first major effort to codify the legal regime of the
oceans was held under the auspices of the United Nations in
1958;12 it resulted in the adoption of four conventions and an
optional protocol for the settlement of disputes. ls These con­
ventions failed to garner widespread support. A second con­
ference14 was convened in 1960 to resolve tlle intensely contro­
versial issue of the permissible breadtll of the territorial sea,
which had been left undecided at the first conference; it was
no more successful than the 1958 Conference had been. It
was not until a third conferencel5 was held tl1at consensus on
this issue emerged. In addition to resolving the question of
the permissible breadth of the territorial sea, tlle 1982 UN­
CLOS also comprehensively codified international law \\ith re­
gard to a variety of other subjects, such as na\igation rights,
pollution control, marine scientific research, and fisheries reg­
ulation.16 UNCLOS went into effect in 1994, when the re­
quired number of ratifications (sLxty) were obtainedP

The UNCLOS legal regime for determining coast.-u states'
legal interests in maritime zones will be described in greater

12. UNITED NATIONS CoNFERENCE ON THE L-\w OF THE SEA. U.N. Doc. AI
CONF.13/38, U.N. Sales No. 58.VA (1958).

13. Convention on the Territorial Sea and Contiguous Zone. Apr. 29.
1958, 15 U.S.T. 1606, 516 U.N.T.S. 205; Convention on the High Seas, Apr.
29, 1958, 13 U.S.T. 2312, 450 U.N.T.S. 82; Convention on FIShing and Con­
servation of the Living Resources of the High Seas, Apr. 29. 1958. 17 V.S.T.
138, 559 U.N.T.S. 285; Convention on the Continental Shelf, Apr. 29. 1958,
15 U.S.T. 471, 499 U.N.T.S. 311; Optional Protocol ofSignature Concerning
the Compulsory Settlement of Disputes, Adopted b}' tlle United Nations
Conference on the Law of the Sea, Apr. 29, 1958,450 U.N.T.S. 172.

14. Second United Nations Conference on die Law oftlieSm, U.N. GAOR. 15th
Sess., U.N. Doc. A/CONF.19/C.1/L.9 (1960).

15. Third United Nations Conferena on die Law of tile Sea: Draft Final .4d,
U.N. GAOR, 11th Sess., U.N. Doc. A/CO!\TF.62/121 (1982).

16. UNCLOS, supra note 3.
17. fd. art. 308, 1833 U.N.T.S. at 518.
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detail in the section that follows; here, however, it is important
to note immediately a central aspect. As had been true with
earlier Conventions, the mode of allocation that UNCLOS
adopted for attribution of maritime space was not based on
possession or control, as had been typical with acquisition of
land territory, but was instead borne of juridical processes. III

The doctrine that allocation did not depend on physical use or
possession but instead on geographical proximity became
known as the ab initio doctrine, meaning that title existed from
the outset-title was inherent and did not require any actions
by the coastal state to perfect it.

The decision not to incorporate physical occupation as a
criterion was deliberate. Britain, for instance, initially had fa­
vored a regime whereby rights could be acquired through oc­
cupation, particularly through the exploitation of the conti­
nental shelf by means of mineral exploration. 19 However, the
drafters of both the 1958 Convention on the Continental Shelf
and UNCLOS,20 as well as the academics who have com­
mented on their work, were quite insistent that physical occu­
pation should be irrelevant to rights over the continental
shelf.21 The reasons given are revealing.

Foremost among these reasons was the desire to prevent a
land rush at the expense of developing states.22 The Interna­
tional Court ofJustice has stated:

18. Id. arts. 2 (territorial sea), 33 (contiguous zone), 55 (exclusive eco­
nomic zone), 86 (high seas), 1833 U.N.T.S. at 400,409,418,432.

19. According to O'Connell, "[alt that time, the doctrine in the United
Kingdom Foreign Office was that the seabed could be acquired by occupa­
tion, and this was the way in which it was intended to proceed-by claim and
exploitation, the animus and Jactum conjoined." O'CONNELL, supra note I, at
470-72.

20. See United Nations C()1lJerrnce ()1l the Law oj tlze Sea, 4th Comm., at 2-4,
U.N. Doc. A/CONF.13/CA/L.45 & Corr. 1 (1958); United Nations ConJmnce
()1l tlze Law oj the Sea, 4th Comm., at 16, ~ 13 (Chile) & at 74 ~ 2 (Philip­
pines), U.N. Doc. A/CONF.13/42 (1958).

21. See Report oj tlze Internati()1lal Law Commissi()1l to tlze Grneral Assembly,
U.N. GAOR, 11th Sess., Supp. No.9, art. 68, Commentary, ~ 7, U.N. Doc. A/
3159 (1956); H. Lauterpacht, Sovereignty over Submarine Areas, 27 BRIT. YaK.
INT'L L. 376, 376, 415-16 (1950); M.L.Jewett, Tize Evoluti()1l oJtlze Legal Regime
ojthe C()1ltinrntal Shelf, CAN. YBK. INT'L L. 153, 174 (1984) (also citing Flouret,
Azcarraga, and Ferron as supporting Lauterpacht's view in the 1950s); D.N.
Hutchinson, Tize Seaward Limit to C()1ltinrntal SizelfJurisdicti()1l in Customary In­
ternati()1lal Law, 56 BRIT. YBK. INT'L L. 111, 113 (1985).

22. According to Richard Young:
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The 'ab initio' doctrine ... was adopted at the Ge­
neva Conference as a means of protecting coastal
States which had not made a proclamation of their
continental shelf rights and had no means of explor­
ing or exploiting their resources . . . . All coastal
States accepted the doctrine without hesitation
mainly because of its negative consequences, nameI}',
that it prevented a rush and grab for sea-bed re­
sources being undertaken by a few States on the basis
of the Grotian dogma of 'freedom of the sea.' It is
for this reason that the 1958 Convention does not
subordinate the acquisition ab initio of sovereign
rights to actual exploitation or occupation, or e\'en to
a proclamation of these rights.23

Rejection of the "first come, first served" doctrine was
based on widespread unwillingness to accept its distributional
consequences. The developing states were well aware that the}'
would be last to arrive and would probably not be served at all.

The most obvious [objection], perhaps, is the difficult}' of deter­
mining what constitutes effective occupation at the bottom of the
sea, and of defining the limits of the occupied areas. . .. Still more
objectionable is the premium placed b}' such a rule on 'snatch-and·
squat' tactics reminiscent of the California gold rush and the Cher­
okee Strip. . .. It is not sufficient to say in reply that a coas1.-u s1.,te
by forehanded action may place itself in the position of occupant;
many coastal states do not have the technical or financial means to
hand to win a race for occupation against some other state on the
hunt for additional resources.

Richard Young, The Legal Status of Submari7/e Arms Bem:alh lite Higlt &l1J, 45
AM. J. INr'L L. 225, 230 (1951).

23. Concerning the Continental Shelf (Tunis. v. Libyan Amh
Jamahiriya), 1982 I.CJ. 123 (Feb. 24) (separate opinion ofJudgeJimenel de
Arechaga). A commentator has argued:

Thus opinion formed in support of a rule conferring exclusive ju­
risdiction ipso facto and ab initio over resource-related acti\itit'S in
the areas ofsea-bed off the coast of a given State on that s1.,te. First
it was thought that this was the best way to amid potential conflict
. . .. [I]t would also, through its inherence. amid the potential for
conflict involved in a system of unregulated freedom of exploita­
tion or of occupation; conflicting claims, dual exploitation. 'squat­
ting' and so on.

D.N. Hutchinson, The Concept ofNatural Prolongalion in tileJllrispmdetlce COli­
cerning Delimitation of Continental Shelf Area. 55 BRIT. YUK. Il'-'T'L L 133, 135
(1985).
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Just as the original doctrines of res communis and mare
liberum reflected political and technological realities of times
when they came into favor, the ab initio doctrine was compati­
ble with the dominant political rhetoric of the late 1950s and
the decades that followed. 24 These decades witnessed a dra­
matic increase in the number of new states as a result of the
post World War II decolonization movement. The large num­
bers of new states altered the political balance and also revised
the political discourse so as to favor equity at the expense of
entrenched interests. Moreover, Cold War political dynamics
offered developing states the opportunity to trade political al­
legiance to one of the superpowers for support of developing
country economic agendas.

The economic aspirations of the new states were ex­
pressed through their declaration of a "New International Eco­
nomic Order,"25 which was intended to reconstruct the ex­
isting international economic system to the benefit of the
world's poor.26 The oceans gave developing states an opportu-

24. The ab initio doctrine reflected the views of the newly independent
states in reclaiming sovereignty over their resources and promoting trade.
See, e.g., Resolution on Pennanent Sovereignty over Natural Resources, G.A. Res.
1803, U.N. GAOR, 17th Sess., Supp. No. 17, at 15, U.N. Doc. A/RES/1803
(1962); Charter of Economic Rights and Duties of States, G.A. Res. 3281, U.N.
GAOR, 24th Sess., U.N. Doc. A/RES/3281 (1974), reprinted in 14 l.L.M. 251
(1975).

25. Declaration on the Establishment of a New International Economic Ordrr,
G.A. Res. 3201, U.N. GAOR, 28th Sess., U.N. Doc. No. A/Res/3201 (5oV!)
(1974).

26. The basic goals of the New International Economic Order were the
reconstruction of the existing international economic system in order to im­
prove development and welfare in developing countries, to narrow dispari­
ties between developing and developed states, and to give developing coun­
tries more control over their political, social, and economic destinies. See
Edwin P. Reubens, An Overview of the NIEO, in THE CHALLENGE OF THE NEW
INTERNATIONAL ECONOMIC ORDER 1, 1 (Edwin P. Reubens ed., 1981). The
main forum for the expression of these ideas was the United Nations Confer­
ence on Trade and Development, which was established in 1964 with the
aim of restructuring international trade for development purposes. Id. at 3.
The General Assembly adopted several resolutions addressing the New Inter­
national Economic Order that primarily called for revising international re­
source transfers, restructuring markets for primary products and for manu­
facturing goods, and reorganizing international financial and managerial in­
stitutions. See Declaration on the Establishment of a New International Economic
Order, G.A. Res. 3201, U.N. GAOR, 28th Sess., U.N. Doc. No. A/Res/3201 (50
VI) (1974); Programme ofAction on the Establishment of a New International Eca-
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nity to claim large areas of previously unowned space as a
means of access to a wealth of resources. If developing states
had been required to press these claims to maritime spaces at
the expense of pre-existing claims by western colonial powers,
success undoubtedly would have proved elusive. Western colo­
nial powers were poised at that very moment to claim and ex­
ploit vast ocean areas, and by the time that developing nations
obtained comparable technological capability it would have
been much too late.

The legal regime that developed to allocate maritime
spaces effectively denied industrialized states this opportunity
by granting rights based on geographical proximity rather
than on prior occupation. A central reason that the regime
was accepted without a fight was undoubtedly that, given the
long history of res communis, the industrialized states were be­
ing required only to forgo an opportunity to appropriate a dis­
proportionate share of an area that previously had had no
owner. No vested rights were upset. In addition, the western
states had significant economic and military interests in main­
taining the freedom of the high seas, interests that were not
shared by the weaker and poorer states. So long as this impor­
tant interest of the developed states was adequatel)' protected,
they were willing to forgo the opportunity to stake out enor­
mous claims to maritime areas at the expense of developing
nations.

It is thus entirely plausible to explain the differences be­
U'leen the u\'o legal regimes of land and water in terms of the
different historical contexts during which appropriation of
land and water areas first became technologically possible and
necessary. Doctrines for sovereignty over land developed dur­
ing an age when raw physical power was the only considera­
tion; doctrines for sovereign rights to maritime areas devel­
oped in a more legalistic, and more egalitarian and idealistic,
age. A closer look at the international legal doctrines consti­
tuting the u\'o regimes lends support to this historical interpre­
tation.

nomic Order, GA Res. 3202, U.N. GAOR, 28th Sess., U.N. Doc. A/Res/3202
(S-VI) (1974).
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D. Current Legal Regimes: Appropriation Ver,sus Allocation

As noted in the Introduction, the main factor in acquiring
rights to land is the physical possession of that land-what is
known as "effective occupation." The military and political
power of the state is a paramount determinant in founding
territorial sovereignty, in resolving disputes over title to that
territory, and in seeking compliance with any decision on title.
Maritime areas, in contrast, are allocated in accordance with
legal rules (relating primarily to geographical proximity) that
place little emphasis on priority of presence or use.

1. Effective Occupation as the Foundation for Sovereignty over
Land

Doctrinally, when title to territory is contested, the single
most important indicator of legal title to land is possession-a
consistent history of physical power over it. No matter how
sympathetic a naked claim to title may be, if it is unaccompa­
nied by any historical showing of physical authority, it is un­
likely to be successfu1.27 Of course, this does not mean that
the current possessor of the land necessarily will prevail-in­
ternational sanctions may be so intense as to require an in­
truder to leave, particularly when the possessor came into pos­
session through a demonstrable act of aggression.28 Nonethe­
less, a paper claim to title is unlikely to survive in the absence
of physical control.

By far the vast proportion of the world's land territory
found its first owner through what international law has come
to call "effective occupation."29 The importance of acquiring

27. An example of such a naked claim to title might be Argentina's claim
to the Falkland/Malvinas Islands.

28. Indonesia's unlawful occupation of East Timor has recently come to
an end. After fIfty years of occupation, the Baltic states regained their inde­
pendence from the Soviet Union. Israel is in the process of negotiating its
withdrawal from lands it seized over thirty years ago, and has already pulled
out of one contested area. These situations can be compared with the ongo­
ing stand-off in Cyprus and China's continued occupation of Tibet.

29. For states to acquire title over territory either by occupation or by
prescription, they must exercise "effective control," which generally refers to
the continued and peaceful display of sovereignty over a particular area.
States must have the intention to acquire sovereignty over the area as well as
undertake acts that constitute the exercise of sovereignty (such as raising a
flag, investigating accidents, imposing taxes). The leading cases on the ac-
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title through actual physical possession, as opposed to sym­
bolic acts or discovery, has long been recognized. Emer de
Vattel noted as much in the middle of the eighteenth century:

All men have an equal right to things which have not
yet come into the possession of anyone, and these
things belong to the person who first takes posses­
sion . . .. But it is questioned whether a Nation can
thus appropriate, by the mere act of taking posses­
sion, lands which it does not really occupy, and which
are more extensive than it can inhabit or cultivate. It
is not difficult to decide that such a claim would be
absolutely contrary to the natural law, and would con­
flict with the designs of nature, which destines the
earth for the needs of all mankind, and only confers
upon individual Nations the right to appropriate ter­
ritory so far as they can make use of it, and not
merely to hold it against others who may wish to
profit by it. Hence the Law of Nations will only rec­
ognize the ownership and sovereignty of a Nation
over unoccupied lands when the Nation is in actual
occupation of them, when it forms a settlement upon
them, or makes some actual use of them.so

The doctrine of effective occupation is still dispositive of
many contemporary disputes over land territory.Sl Modem in­
ternational law consciously continues to ground title to terri­
tory on the fact of physical possession.s2 The name "effecti\'e
occupation" suggests as much, with the qualifier "effective" un­
derscoring that the "occupation" must be real, physical posses-

quisition of territory by effective control are Island of Palmas (or Miangas)
(U.S. v. Neth.), 2 R.I.A.A. 829 (Perm. Ct. Arb. 1928), reprillted ;n 22 A,s. J.
INr'L L. 967 (1929); Arbitral Award on the Subject of the Differcncc Rclati\·c
to the Sovereignty over Clipper Island (Fr. v. Mex.), reprillted ;11 26 A,s. J.
INr'L L. 390 (1932); and Minquiers and Ecrehos (Fr. v. U.K.), 1953 I.CJ. 47.

30. EMER DE VA'ITEL, THE L\w OF NATIONS OR THE PRINCIPLES OF NAn!.

RAL L\w §§ 207-08, in 3 ClASSICS OF lNrERNATIONAL Lo\w 84-85 (1916), dted
in Myres S. McDougal et al., The EnjO)'7nent and Acquisition ofResources in Outt'T
Space, 111 U. PA. L. REv. 521, 603-04 (1963).

31. See, e.g., Advisory Opinion on Western Sahara, 1975 I.CJ. 12, at 43
(Oct. 16); SURVA P. SHARMA, TERRITORIAL ACQuISmoN, DISPUTES AND INTER.
NATIONAL L\w 266-306 (1997) (describing competing claims in\'Ohing the
exercise of territorial sovereignty in current territorial and boundm)' dis­
putes).

32. See Sharma, supra note 31, at 197-98.
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sion of the territory in question, not hypothetical possession
founded on symbolic acts. The state must engage in acts of
jurisdiction that demonstrate its sovereignty over the territory;
it must treat the area in question as its own. Furthermore, the
fact that, historically, no other state interfered with the occu­
pier's "peaceful" possession (even if this "peaceful" possession
went unchallenged only because of evident military superior­
ity) is accorded substantial importance where the current oc­
cupier's title is put in dispute later.

2. The Substantive Law of Maritime Spaces

The substantive law for allocation of maritime spaces is
very different from the substantive law for allocation of land
territory. Sir Robert Jennings contrasted ownership of land
and maritime areas by saying that maritime spaces are allo­
cated according to "certain a priori legal principles," while dis­
putes over land boundaries are settled by consulting "the jurid­
ical and geographical history of the particular boundary in
question," especially with regard to physical occupation.S!! An­
other commentator notes:

The aspect of such questions [of boundaries] unique
to the law of the sea is that resolution of delimitation
problems must proceed from permissible legal bases
for geographic jurisdiction at sea (in this context es­
sentially meaning adjacency to the coastal State, lim­
ited variously by concepts of proximity or "natural
prolongation") and cannot proceed from an imper­
missible basis ofjurisdiction at sea (e.g. first in time to
achieve effective occupation).S4

These observations are borne out by both case authority
and treaty law. We briefly describe below the three most im­
portant types of maritime zones:!!5 territorial sea, continental

33. Sir Robert Jennings, The Principles Governing Marine Boundaries, in
STAAT UND V6LKERRECI-ITSORDNUNG: FESTSCHRIFT FUR KARL DOEHRING 397,
397-98 (Kay Hailbronner et al. eds., 1989).

34. Bernard H. Oxman, The Third United Nations Conference on the Law of
the Sea: The Sroenth Session (1978), 73 AM. J. INT'L L. I, 24 (1979).

35. UNCLOS also includes provisions defining and/or regulating bays,
internal waters, archipelagic waters, straits, and the contiguous zone. UN­
CLOS, supra note 3, arts. 8 (internal waters), 10 (bays), 33 (contiguous
zone), 33-44 (straits), 46-54 (archipelagic waters), 1833 U.N.T.S. at 401, 402,
409,410-13,414-18. These are not addressed below, although the mles reg-
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shelf, and exclusive economic zone. A final construct of mari­
time law-the regime of the deep seabed- also will be dis­
cussed briefly.

3. Territorial Sea

The territorial sea is the concept most firmly grounded in
international customary law of the sea. It is also the legal inter­
est in maritime areas most nearly akin to the legal interest that
states have in their land areas. Traditionally, each state was
entitled to a territorial sea extending in a band around its
coast wherein it exercised virtually full sovereignt)" ,\ith the
limited exception that other states' vessels had to be allowed a
right of "innocent passage" through it.36 These belts of waters
historically were set at three miles, explained as the distance a
cannon ball could be fired.

By taking as its breadth the distance that a cannon ball
could fly, the three-mile belt was intended in theory only to
include the area over which a state could exercise military con­
trol. However, the "cannon shot rule" was known to rest on
fiction from the outset.37 The reach of military weaponry soon
greatly exceeded the traditionally accepted breadth. Three
miles was a convenient and useful standard, however, and it
was employed consistently despite the acknowledged fact that
the original rationalization for this breadth was largely hypo­
thetical.

The extension of the breadth of the territorial sea became
a controversial issue in international maritime relations after
World War I. The importance of a coastal state's fishing rights
and the concomitant necessity of extending the three mile

wating them are essentially consistent with the general trends that we dL...
scribe.

36. "Innocent passage" refers to the right of other states to pass through
the territorial seas of a coastal state in order to reach the ports of that Slatc
or to traverse those waters to reach another part of the high scas. Thc pas­
sage must be "innocent" in that it must not prejudice the peace. good ordcr.
or security of the coastal state. See id. arts. 17-19, 1833 V.N.T.S. at 404-05.

37. This ru1e has been based on a statement by Cornelius \'all Bynkcr­
shoek, who stated that "the territorial sovereignty ends where the powcr of
arms ends." SeeArthur H. Dean, The Seamd Genflla Co1lferella' 011 Ihe Lmll ofthe
Sea: The Fight for Freedom of the Seas, 54 &1. J. INT'L L 751. 759·61 (1960)
(noting that the cannon did not have a three-mile range during B)llkcr­
shoek's day but that the rule was based on militaI)' strcngth).
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limit were acknowledged at the 1930 Codification Confer­
ence38 and were probably the most polemic issues during the
1958 and 1960 United Nations Law of the Sea Conferences.
Coastal states, particularly the newly independent developing
countries, wished to protect their resources from the long dis­
tance fishing fleets of the major maritime powers and thereby
promote their own economic prosperity through exclusive en­
titlement to the area directly adjacent to their coasts.SO The
developing states wanted to benefit from their geographical
proximity but needed a legal regime to protect this advantage:

[T]he natural resources of sea areas contiguous to
coasts were a source of immense wealth. For some
countries that wealth merely provided an opportunity
of increasing national income and conducting profit­
able activities; but for many of the so-called under­
developed countries it represented a major part of

38. 2 LEAGUE OF NATIONS, CONFERENCE FOR THE CODIFICATION OF INTER­
NATIONAL LAw [1930] (Shabtai Rosenne ed., 1975). During the debatt·s on
the breadth of the territorial sea at the Hague Conference, one delegate
remarked:

Fishing constitutes the living of the local population, and is closely
bound up with the economic life of the country. The creation of
big undertakings and the application of new methods to the ex­
ploitation of the riches of the sea have also raised new problems in
this matter which are not less important than those of the security
of the coastal State and the safeguarding of its laws.

3 Acrs OF THE CONFERENCE FOR THE CODIFICATION OF INTERNATIONAL LAw,
MINUTES OF THE SECOND COMM., TERRITORtAL WATERS, in 4 LEAGUE OF NA­
TIONS, CONFERENCE FOR THE CODIFICATION OF INTERNATIONAL LAw [1930]
1341 (Shabtai Rosenne ed., 1975).

39. To this effect, the delegate from Mexico stated that:
Unfortunately, the maritime Powers, which were usually also fish­
ing Powers, were not confining themselves to exercising special
powers in the areas of sea adjacent to their coasts, but were only too
often attempting to exercise them in the territorial sea of other
countries too. To condone such behaviour would be a flagrant in­
justice and would impair the legitimate rights of the immense ma­
jority of States which were known as coastal States. Such a situation
might have been explicable, although not justifiable, in past ages
when a few Powers had exerted a prevailing influence on the for­
mulation of the rules of international law. It was totally unaccept­
able in the twentieth century.

Second United Nations Conference on the Law of the Sea: Summary Records of Mrrt­
ings of the Committee of the Whole, U.N. GAOR, 15th Sess., at 76, U.N. Doc. AI
CONF/19/8 (1960).
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their limited national resources. The difficulties ob­
structing a settlement were enhanced by the interna­
tional anarchy prevailing in state claims over sea ar­
eas, and by the changing and sometimes inconsistent
attitude taken by certain countries at different times
in order to protect their transient interests under
changing conditions.4O

Claims to extend sovereignty over a broader breadth terri­
torial sea were resisted by developed nations mainly because of
their potential for encroachment on the freedoms of the high
seas.4 ! It \vas widely perceived by states with large navies and
merchant marine fleets that freedom of navigation was
threatened by a zone that extended further than three miles
from shore.42 When the UNCLOS drafters accommodated
this concern through the adoption of safeguards for naviga­
tion elsewhere in the Convention, consensus quickly emerged
on a territorial sea breadth of twelve nautical miles.43 Article 3
of UNCLOS now states: "Every State has the right to establish
the breadth of its territorial sea up to a limit not exceeding
twdve nautical miles, measured from baselines determined in
accordance with this Convention."44

40. fa. at 43. See also id. at 46:
For, in determining the breadth of their territorial sea and their
fishery limits, States, particularly those whose economies were in
process of development, were primarily guided b}' the need to safe­
guard the right of their peoples to live decentl}' b}' dra\\ing upon
available natural resources for their economic development and
the improvement of living conditions.

41. Those states in favor of a narrow belt of territorial sea were responsi­
ble for approximately two-thirds of the world's maritime traffic at the time of
the first and second Law of the Sea Conferences. Su Carl M. Franklin, The
Law of the Sea: Some Recent Deuelopments (Wilh PartiClllar &ft'Tetlce to the United
Nations Conference oj 1958), 53 INT'L L. STUDIES 88, 88 n.18 (1959-1960).

42. Arthur H. Dean, The Geneva Conference on tile Law oftile &0: n7zal niJs
Accomplished, 52 AM.J.JNT'L L. 607, 612 (1958) (claiming an increase in terri­
torial sea meant that "[t]he right and ability of merchant ships eatT}ing
goods and passengers to schedule the most economical passage possible be­
t\veen ports, to enter and leave harbors freely, and to move on the surface of
the water without interruption or delay would be jeopardized").

43. UNCLOS, supra note 3, art. 3, 1833 U.N.T.S. at 400. UNCLOS cre­
ated a new regime of transit passage in order to accommodate interests in
navigation through international straits in the face of greater coastal SlmC

jurisdiction. See id. arts. 37-44, 1833 U.N.T.S. at 411-13.
44. fa. art. 3, 1833 U.N.T.S. at 400.
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4. Continental Shelf

Development of the doctrine of "continental shelf' simi­
larly centered on the need to regularize particular economic
interests in extended maritime areas while still protecting the
traditional status of the oceans as high seas. The trend toward
ever-widening national claims to exclusive exploitation of sea­
bed resources was triggered in 1945 when a proclamation by
U.S. President Harry Truman asserted '~urisdiction and con­
trol" over the "natural resources" of the seabed and subsoil.45

Other states, and particularly developing states, almost imme­
diately took advantage of the Truman Doctrine's implicit invi­
tation to promulgate comparable claims.46

The push by coastal states to acquire rights over the conti­
nental shelf was for the specific purpose of exploiting the sea­
bed's natural resources. The claims were limited to this eco­
nomic purpose in order to protect the status of the waters
above the shelf as high seas. The resulting accommodation
between economic rights and freedom of the seas was en­
shrined in both the 1958 Continental Shelf Convention as well
as the 1982 UNCLOS.47 The distinctive features of the alloca­
tion of maritime property, as opposed to allocation of land ter­
ritory, are particularly evident in the ascription of "sovereign
rights" over the continental shelf.

States, it is said, have "sovereign rights," not "sovereignty,"
over the continental shelf. The former term was adopted in
order to denote a status of rights less than full sovereignty and
to reinforce the principle that rights to explore and exploit
the resources of the seabed did not entail rights over the wa­
ters above the seabed or to the airspace.48 The rights over the

45. Proclamation No. 2667, 10 Fed. Reg. 12,303, reprinted in 59 Stat. 884
(Sept. 28, 1945). This claim \vasjustified on the grounds of the global need
for new sources of petroleum and other resources, the presence of these
resources in the seabed and the existence of the necessary technology to
exploit them, and finally the need for some form of recognized jurisdiction
in the interest of their conservation and utilization.

46. See Lauterpacht, supra note 21, at 380-82.
47. See Convention on the Continental Shelf, supra note 13, arts. 3, 5, 15

V.S.T. at 473-74,499 V.N.T.S. at 314, 316; VNCLOS, supra note 3, art. 78,
1833 V.N.T.S. at 430.

48. During the 1958 Conference, there \vas support for the term "sover­
eign rights" as a "justifiable and realistic modification of the freedom of the
high seas." United Nations Conference on the Law of the Sea: Summary Records of
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continental shelf were recognized as distinct from rights over
land territory:

[W]hile the concept of sovereignty was inherent in
the relationship between a State and its territory and,
by a logical process of extension, between a State and
its territorial sea, it did not apply to the relationship
of a coastal State to its continental shelf. Territorial
sovereignty was an absolute and exclusive power
which a State exercised over its territory. It was in­
conceivable that power of that nature should be exer­
cised over areas which did not form part of the terri­
torial domain.49

Furthermore, a state's rights to its maritime areas do not
depend on what that state does in order to acquire them; they
exist ipso facto and a1J initio:

The right of the coastal State to its continental shelf
areas is based on its sovereignty over the land do­
main, of which the shelf area is the natural prolonga­
tion into and under the sea. From this notion of ap­
purtenance is derived the view which, as has already
been indicated, the Court accepts, that the coastal
State's rights exist ipso facto and a1J initio without there
being any question of having to make good a claim to
the areas concerned.50

The principle that the rights in question exist ipso facto
and a1J initio-that rights to these maritime spaces is inher­
ent-has been characterized as "the most fundamental of all
rules."51 The coastal state would not lose its rights to its mari-

Meetings and Annexes, U.N. GAOR, 13th Sess., at 23, U.N. Doc. A/CONF/13/
42 (1958). "Sovereign rights" was also considercd to bc "bascd on gcncral
principles corresponding to the present nceds of thc intcrnational commu­
nity and was in no way incompatible ,,1th the principle of the frccdom of the
seas." Ill. at 59.

49. Ill. at 16.
50. North Sea Continental Shelf (F.R.G. v. Den., F.R.G. v. Ncth.), 1969

LCJ. 30 ~ 39 (Feb. 20). See also Aegean Sea Continental Shelf (Gr. \'. Turk.) ,
1978 LCJ. 3, 36 (Dec. 19) (noting that "legally a coastal Statc's rights O\'er
the continental shelf are both appurtenant to and directl)· derivcd from the
State's sovereignty over the territory abutting on that continental shelf ....
The continental shelf is a legal concept in which 'tile principle is applied
that the land dominates the sea' ....").

51. North Sea Continental Shelf, 1969 I.CJ. at 23 i 19:
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time spaces simply because another state had moved to exploit
those areas first. It was well appreciated that this rule sharply
differentiated the law of maritime spaces from the rules for
territorial sovereignty:

The sea, including the seabed and subsoil, are subject
to a special system of law that incorporates some, but
not all, of the rules applicable on land. Perhaps the
most important difference is that the rule that sover­
eignty may be acquired by effective occupation is a
stranger to the modern law of the sea . . . . An at­
tempt to extend 'first come, first served' rules of pre­
emptive occupation to large chunks of the seabed is
inconsistent with the nature of the modern law of the
sea.52

Both the 1958 Geneva Convention on the Continental
Shelf (in Article 2) and Article 77 of UNCLOS explicitly incor­
porate the ab initio rule with regard to the continental shelf:

1. The coastal State exercises over the continental
shelf sovereign rights for the purpose of explor­
ing it and exploiting its natural resources.

2. The rights referred to in paragraph 1 of this arti­
cle are exclusive in the sense that if the coastal
State does not explore the continental shelf or
exploit its natural resources, no one may under­
take these activities, or make a claim to the conti-

The most fundamental of all the rules of law relating to the conti­
nental shelf, enshrined in Article 2 of the 1958 Geneva Convention,
though quite independent of it [is] that the rights of the coastal
State in respect of the area of continental shelf that constitutes a
natural prolongation of its land territory into and under the sea
exist ipso facto and ab initio. . .. [T] here is here an inherent right.
In order to exercise it, no special legal process has to be gone
through, nor have any special legal acts to be performed. Its exis­
tence can be declared (and many States have done this) but does
not need to be constituted. Furthermore, the right does not de­
pend on its being exercised. To echo the language of the Geneva
Convention, it is "exclusive" in the sense that if the coastal St.He
does not choose to explore or exploit the areas of shelf appertain­
ing to it, that is its own affair, but no one else may do so without its
express consent.

52. Bernard H. Oxman, The High Seas and the International Seabed Area, 10
MICH.]. INT'L L. 526, 527-28 (1989).
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nental shelf, without the express consent of the
coastal State.

3. The rights of the coastal State over the continen­
tal shelf do not depend on occupation, effective
or notional, or on any express proclamation.53

The same principle has been recognized to be part of cus­
tomary international law even independently of these two con­
ventions.54

5. Exclusive Economic Zone

The international legal regime of the "exclusive economic
zone" (EEZ) was an innovation of the Third United Nations
Conference on the Law of the Sea. Earlier conferences had
primarily focused on progressive codification of existing inter­
ests in maritime zones, such as territorial sea and continental
shelf. With the creation of the EEZ, UNCLOS extended the
same sort of protection to interests of coastal states in the liv­
ing resources of the waters over the continental shelf (fish,
crustaceans, marine mammals, and plant life) as the continen­
tal shelf regime previously had extended only to coastal state
interests in the resources on or beneath the ocean floor.55

The 1982 UNCLOS recognized coastal states' EEZ claims
to the living resources of the sea to a distance of 200 nautical
miles from shore.56 EEZ rights are for the purpose of explor­
ing, exploiting, conserving, and managing the natural re­
sources of the waters superjacent to the seabed. The Conven­
tion's articles dealing with the EEZ also duplicated provisions

53. Convention on the Continental Shelf, supra note 13, art. 2, 15 U.S.T.
at 473,499 U.N.T.S. at 314; UNCLOS, supra note 3, art. 77, 1833 U.N.T.S. at
429-30.

54. See O'CoNNELL, supra note 1, at 475-76:
[The International Court ofJustice in the North Sea Continl'ntal Shelf
cases] pointed out that the first three Articles of the [1958] Con­
vention were not subject to reservation, and it e.xplained this as fol­
lowing from the fact that at the Geneva Conference these three
articles 'were regarded as reflecting, or as crystallizing, received or
at least emergent rules of customary intemationallaw' .. " It can­
not be questioned that the main principles of the continental shelf
doctrine as formulated in the Geneva Convention are customary
Jaw.

55. UNCLOS, supra note 3, arts. 61.08, 1833 U.N.T.S. at 420-24.
56. fd. arts. 56-57, 1833 U.N.T.S. at 418-19.
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for coastal state authority over the continental shelf by ex­
tending EEZ protection to the seabed and its subsoiI.57

6. The Delimitation ofMaritime Zones

The rules just stated prescribe which maritime zones the
coastal state will have when no other state is proximate and
there is thus no competing claimant for the same maritime
area. In such circumstances, as already noted, UNCLOS gives
states a twelve mile band of territorial sea and a 200 mile band
of EEZ and continental shelf.58 Obviously, allocation of legal
rights becomes more complicated when the water areas are
too narrow to afford all states a full complement of legal
rights.

The process of resolving two or more states' competing
claims to the same maritime area is referred to as "delimita­
tion." Thus, for example, if the water area between two oppo­
site states is fewer than 24 nautical miles wide, it will be neces­
sary to delimit the territorial sea; if it is more than 24 miles but
fewer than 400 miles, each state will possess a full territorial
sea but it will be necessary to delimit the EEZ and continental
shelf. Delimitation is also necessary as between adjoining
states, as a boundary must be drawn to divide the waters from
the point where the land boundary meets the sea to a distance
of 200 miles from shore.

For the delimitation of territorial seas between opposite
or adjacent states, Article 15 of UNCLOS provides that ordina­
rily the dividing line will be a line equidistant from the two
contending states.59 The equidistance line need not, however,
be applied if there are historic interests or any other special
circumstances that would justify the displacement of the line.
In its citation to historic interests, the territorial sea regime is
somewhat more accommodating to claims of past appropria­
tion than the regimes of EEZ and continental shelf. States ne­
gotiating the method of delimitation to be used for this partic-

57. Id. art. 56(1)(a), 1833 V.N.T.S. at 418.
58. VNCLOS does allow for the possibility of the continental shelf ex­

tending to a maximum of 350 miles provided certain geographic criteria are
met. See id. art. 76, 1833 V.N.T.S. at 428-29.

59. Article 15 of VNCLOS replicates the language of Article 12 of the
1958 Convention on the Territorial Sea and Contiguous Zone. !d. art. 15,
1833 V.N.T.S. at 403; Convention on the Territorial Sea and Contiguous
Zone, supra note 13, 15 V.S.T. at 1610, 516 V.N.T.S. at 212, 214.
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ular maritime zone did not wish to be bound by a strict appli­
cation of a mathematical formula but preferred to retain a
degree of flexibility.60 Such an approach was intended to in­
crease the likelihood of reaching an equitable solution.

The delimitation process for the EEZ is governed by Arti­
cle 74 of UNCLOS, which specifies that states are to settle on
delimitation through mutual agreement.61 "''here agreement
is not possible, states are required to resort to dispute resolu­
tion procedures outlined in Part XV ofUNCLOS,62 which are
discussed below. The standard to be applied is that tlle delimi­
tation shall be made "on the basis of international law ... in
order to achieve an equitable solution."63

Similar provisions govern delimitation of the continental
shelf. Where two opposite states are separated by fewer than
400 nautical miles, or where it is necessary to divide the shelf
areas beu....een adjacent states, Article 83 gives the same gui­
dance as that contained in Article 74 of the Convention.54 De­
limitation must be either through agreement, or, failing agree­
ment, through UNCLOS dispute resolution processes and
must be made "on the basis of international law ... in order to
achieve an equitable solution."65

The allocation of coastal state rights to territorial sea, con­
tinental shelf, and exclusive economic zone is therefore en­
tirely different from the allocation ofsovereignty rights to land

60. A proposal by Yugoslavia to delete the reference to "special circum­
stances" was rejected at the 1958 Conference. Report of Ihe bllemal;qllal Law
Commission, U.N. GAOR, 8th Sess., Supp. No.9, Annex 2, at 71, U.N. Doc. AI
2456 (1953).

61. UNCLOS, supra note 3, art. 74, 1833 U.N.T.S. at 427-28.
62. fd. pt. XV, 1833 U.N.T.S. at 508-16.
63. fd. art. 74(1), 1833 U.N.T.S. at 427.
64. fd. arts. 74, 83, 1833 U.N.T.S. at 427-28, 431. In some maritime de.'­

limitation cases, such as the Chamber's decision in Concerning Delimitation
of the Maritime Boundary in the Gulf of Maine (Can. \'. U.S,), 1984 I.CJ. 67
(Oct. 12), or the International Court ofJustice in Concerning ~faritime De­
limitation in the Area Between Greenland and Jan Ma)'en (Den. ". Nor.),
1993 I.CJ. 78 Gune 14), a single maritime boundaf)' for both the continen­
tal shelf and the fishing zones has been established.

65. UNCLOS, supra note 3, art. 83, 1833 U.N.T.S. at 431. Where a state
seeks more than 200 miles of continental shelf (due to its unusual geoph)'Si­
cal circumstances), it must submit information to a Commission on the Lim­
its of the Continental Shelf, established under Annex II of UNCLOS, That
Commission has the power to make binding recommendations, [d. art.
76(8) & Annex II, 1833 U.N.T.S. at 429, 525-27.
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territory. The primary detenninant is not a history of use or
occupation but legal rules and "equity." The same pattern is
manifest with regard to the final aspect of maritime rights that
we consider: rights to exploit the deep seabed. While the
deep seabed is not the property of any state (as are territorial
sea, continental shelf, and exclusive economic zone), the legal
treatment of the seabed is rather similar in important respects.
Rights allocated by operation of law and "equity" strongly
shaped the fonnulation of the legal rules in question.

7. Deep Seabed

The deep seabed beyond the reach of any particular
state's maritime zones is known in UNCLOS parlance as the
"Area."66 Impetus for special treatment of the deep seabed
came in the late 1960s, when the possible exploitation of the
minerals found in manganese nodules on the ocean floor first
attracted widespread attention. The technological capability
to recover polymetallic nodules from the ocean floor was per­
ceived as an opportunity for developing states to share in the
world's resources rather than remain economically marginal­
ized. Such sentiment led Ambassador Arvid Pardo of Malta to
propose that the United Nations declare the seabed and ocean
floor "underlying the seas beyond the limits of present na­
tional jurisdiction" to be "the common heritage of mankind,"
not subject to appropriation by any state for its sole use.67

The efficacy of Pardo's proposal depended on establish­
ment of an international regime to govern deep seabed min­
ing activities for the benefit of all states; absent such a legal
regime, the states with the greatest technological ability would
reap all the profits. Although a system of exclusive exploita-

66. Id. art 1(1)(1), 1833 U.N.T.S. at 399. Article 1 of UNCLOS defines
the "Area" as "the sea-bed and ocean floor and subsoil thereof, beyond the
limits of national jurisdiction."

67. The complete address is in U.N. GAOR 1st Comm., 22d Sess., 1515th
mtg. at 1-68, U.N. Doc. A/C.1/PV.1515 (1967) and U.N. GAOR 1st Comm.,
22d Sess., 1516th mtg. at 1-6, U.N. Doc. A/C.l/PV.1516 (1967). See also U.N.
GAOR 1st Comm., 22d Sess., U.N. Doc. A/6695 (1967) (Malta's Memoran­
dum to the Secretary-General). This statement has been criticized for offer­
ing "limitless mineral resources, a bonanza in the oceans" without consider­
ing the associated costs. Guilio Pontecorvo, Musing About Seabed Mining. or
Why What We Don't Know Can't HUrl Us, 21 OCEAN DEV. INT'L LJ. 117, 117
(1990).
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tion was not established for the deep seabed, as had been the
case with the continental shelf and the EEZ, states still acted
on the assumption that appropriation through occupation was
not appropriate for this area of the oceans. In this instance,
the maJority of states advocated a system of shared ownership
between all nations of the world.68

The major maritime states, including the United States
and the Soviet Union, were initially resistant to this idea. Dur­
ing the negotiations of UNCLOS, the United States proposed
a "parallel" system to permit mining by an international entity,
known as the Enterprise, as well as by private investors.fi9 Such
a solution was generally acceptable to the majority of states,
but the actual operation, benefits, and financing of the Au­
thority remained controversial.

As of 1982, when UNCLOS's text was adopted, the United
States and other industrialized powers still remained opposed
to the deep seabed regime contained in UNCLOS and refused

68. See Decln.ration ofPrinciples GcnJemi7lg tlle &a.lJed a7ld Ihe Oua7l Floor, ami
the Subsoil Tlzereof, Beyond tlze Limits of Nalio7lal jllrisdiclioll, GA Rt:s. 2749,
U.N. GAOR, 25th Sess., U.N. Doc. A/Res/2749 (XA'V), T1Jrilllcd ill 10 I.L~1.

230 (1970).
69. See Bernard H. Oxman, Tlze Third Ulliled Naliolls Collfermce all Ihe Low

of the Sea: Tize 1976 New York Sessio71S, 71 &1.]. INT'L L 247, 253-54 (1977);
Euripides L Evriviades, Tize Third n't1rld~ Approadl 10 Ihe Dcrp &abed, 11
OCEAN DEV. & INT'L LJ. 201, 217-19 (1982). The proposal envisaged that
such a system would grant the Authority effective administrative and finan­
cial supervision over activities in the Area in order to ensure compliance
with the Convention and the Authority's rules and regulations. TIle parnllel
system adopted under Article 153(2) and Anne..~ III of UNCLOS, supra note
3, 1833 U.N.T.S. at 455, 52847, involves an applicant nominating a single
continuous area, sufficiently large and of sufficient estimated commercial
value to allow two mining operations. The applicant is to dhide this an:..
into two separate areas of equal commercial value and submit all rot., ob­
tained with respect to these areas. The Authorit}' then designates one of
these areas to be reserved solely for the conduct of acthities b)' the Authorit)'
through the Enterprise or in association with developing states. TIle se­
lected area is designated as a "reserved area" upon approval of the plan of
work and signature of contract for the applicant to have exclusive rights to
the non-reserved area. The Enterprise is entitled to decide whether it \\ill
carry out activities in the reserved area or nOL The Enterprise may act on its
own or as a joint venture with an interested state or entit)'. Developing states
are entitled to submit plans of work for a reserved area in the event that the
Enterprise decides not to carry out activities in that area. &e gmera/(v
Evriviades, supra, at 218; Oxman, supra, at 254.
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to sign the Convention for that reason.70 These states none­
theless did not proceed to appropriate the deep seabed areas
through acts of possession. Instead, a system of interim do­
mestic legislation,71 coupled with multilateral understandings
to avoid overlapping claims, was pursued.72 The legal basis for

70. The United States considered that the Convention was contrary to its
vital national interests and was, thus, in the view of President Reagan:

unwilling to compromise those interests for the sake of world opin­
ion or American participation in a global regime structured with an
institutional bias against the interests of the United States and its
allies; a regime at odds with important principles of political lib­
erty, private property, and free enterprise; an experiment viewed as
a prototype for future multilateral arrangements.

James L. Malone, The United States and the Law of the Sea, 24 VA.]. INT'L L.
785,785-86 (1984). The European Community also considered that Part XI
was defective since the mechanism was "too heavy and weighted against the
individual firms and consortia that wish to engage in seabed mining."
Michael Hardy, The Law ofthe Sea and the Prospects for Deep Seabed Mining: The
Position of the European Community, 17 OCEAN DEV. & INT'L LJ. 309, 314
(1986).

71. The United States Congress passed the Deep Seabed Hard Mineral
Resources Act (DSHMR) in 1980 in order to authorize mining of the deep
seabed by U.S. multinationals pending adherence to a comprehensive treaty.
Deep Seabed Hard Mineral Resources Act, Pub. L. No. 96-283, 94 Stat. 553
(1980) (codified at 30 U.S.C. §§ 1401-73 (1982». See al50 Law on the Explo­
ration and Exploitation of Mineral Resources of the Deep Seabed, Law No.
81-1135 of Dec. 23, 1981,].0., Dec. 24, 1981, p. 3499; D.S.L. 1982, p.ll (Fr.),
reprinted in 21 I.L.M. 808 (1982); § 14 Nr. 50 Act of Interim Regulation of
Deep Seabed Mining, v. 22.8.1980 (BGB!. I S.1457) (F.R.G.), reprinted in 20
I.L.M.393 (1981); Law on Interim Measures for Deep Seabed Mining, HOrei
zensho (Japan), reprinted in 22 I.L.M. 102 (1983); Edict on Provisional Mea­
sures to Regulate Soviet Enterprises for the Exploration and Exploitation of
Mineral Resources, IZVESTIIA, Apr. 18, 1982, at 1-2 (Russ.), reprinted in 21
I.L.M.551 (1982); Deep Sea Mining (Temporary Provisions) Act, 1981, c. 53
(U.K.), reprinted in 20 I.L.M. 1217 (1981).

72. A "reciprocating states regime" was first established through the sys­
tem of domestic legislation in order to prevent the issuance of conflicting
licenses or permits and to recognize priority of rights to certain mining sites.
See Mark S. Bergman, The Regulation of Seabed Mining Under the Reciprocating
States Regime, 30 AM. U. L. REv. 477, 501 (1981). Subsequently, formal agree­
ments were entered into between western states, includingJapan. See Agree­
ment Concerning Interim Arrangements Relating to Polymetallic Nodules of
the Deep Sea Bed, Sept. 2, 1982, 21 I.L.M. 950; Provisional Understanding
Regarding Deep Seabed Mining, Aug. 3, 1984,23 I.L.M. 1354 (entered into
force Sept. 2, 1984); Agreement on the Resolution of Practical Problems
with Respect to Deep Seabed Mining Areas, and Exchange of Notes Between
the United States and the Parties to the Agreement, Aug. 14, 1987,26 I.L.M.
1502.
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this system was claimed to be the freedom of the high seas "ith
the only limitation being reasonable regard to the rights of
other users.73 Following further negotiations, an agreement
implementing the relevant part of the Convention was
adopted in 1994.74 With U.S. support thus secured, UNCLOS
achieved the requisite number of ratifications and came into
force. The final result was thus the creation of an interna­
tional institution to regulate the exploration and exploitation
of resources from the deep seabed.

The pattern that we see for allocation of rights to the sea­
bed is compatible with the legal regimes for allocation of
rights to coastal state maritime zones. In both contexts, the
key is that legal rights are allocated by operation of law and in
accordance with equitable principles. The overall pattern of
allocation of territorial and maritime rights can be explained
readily as a result ofhistorical shifts in political influence. The
essential point is that land territory was allocated during a time
that physical appropriation of water was not possible. By the
time that physical appropriation of the seabed had become
more technically feasible and living resources of the sea were
recognized as finite and exhaustible, legal institutions had de­
veloped that allowed for greater influence by small and devel­
oping nations. At this point, there was still a large pie to be
divided. In accordance with the rhetoric of the times, its di\i­
sion reflected a more egalitarian and legalistic framework than
had dominated allocation of territorial sovereignty for the pre­
vious several centuries.

Although there is some historical truth to this explana­
tion, there is surely more to the matter. It would be naive to
think that the differences we see in legal doctrine are all ex-

73. A number of commentators took this approach. Sel!, e.g., Kathryn
Surace-Smith, United States Activity Outside of tile Law of tile Sea Qmt'etIticm:
Deep Seabed Mining and Transit Passage, 84 CoWM. L RE\.. 1032, 1037 (1984);
James H. Breen, The 1982 Dispute Resolving Agmmetlt: Tile First Step TIJIL'ard
Unilateral Mining Outside the Law ofthe Sea Convention, 14 Oa:.\N DE\'. & Il'o'T'L
LJ. 201, 207 (1984); 1 THEODORE G. KRONMIU.£R, THE L\\\'FULNESS OF DEEP
SEABED ~1INING 388-91 (1980); William C. Brewer, Jr., Deep Seahed Mining:
Can an Acceptable Regime Ever Be Found?, 11 OCEAN DE\·. & L'IT'L LJ. 25, 31
(1982); Oxman, supra note 52, at 538,

74. Agreement Relating to the Implementation of Part XI of the United
Nations Convention on the Law of the Sea, Nov. 16, 1994, S. TREATI' Doc.
No. 104-24, 1836 U.N.T.S. 3 (1995) [hereinafter 1994 Agreement].
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plainable in terms of the new-found importance of equitable
considerations in international law. It is reasonable to ask
whether there are not differences between the doctrines of
land and water ownership that inhere to the benefit of all
states, rich as well as poor. We tum our attention now to an
economic explanation of the different treatment that does not
rely so centrally on differences in historical context of the doc­
trines' development.

III. THE ECONOMICS OF LAND AND WATER OWNERSHIP

The argument that will be explored below is that different
legal regimes naturally should be expected to evolve more for
areas that are susceptible to physical occupation than for those
not susceptible to physical occupation. Usage for physical oc­
cupation is an important benefit of land territory; maritime
areas are valued primarily for the potential for resource extrac­
tion. Where resource extraction is a central motivation, mar­
ketable title is essential and so are legal regimes for determin­
ing ownership. This need for marketable title gives rise to
mandatory dispute resolution and, hence, creates the possibil­
ity of requiring compliance with norms of equitable apportion­
ment.

A. Land, Sea, and the Value of Marketable Title

Legal regimes for land are different from the legal re­
gimes for water because land and water are valuable to people
for different reasons. Land is valuable to its possessor regard­
less of whether the possessor has good legal title or not. It has
direct consumption value because physical occupation is a
good in and of itself. Water areas are not particularly valuable
without generally recognized legal title because so much of
their usefulness comes from resource extraction, which is
vastly impeded by the inability to market and alienate legal in­
terests.

1. Land Territory and the Consumption Value ofPhysical
Possession

Possession of land is desirable whether or not it is accom­
P!lnied by any legal right. The reason is that much of land
territory's value comes from the fact that it is susceptible to
occupation. Land gives people a place to build their houses,
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grow their food, raise their children, and interact with their
immediate neighbors and their extended communities. Peo­
ple need to have some place physically to live, and they de­
velop strong attachments to the places where they settle into
communities, build houses, farm, procreate, and socialize.

The value that particular parcels of land hold for the peo­
ple that occupy them gives governments compelling political
reasons for preserving physical control over those places. Gov­
ernments have to care about pieces of land if they care about
maintaining the support of their citizens. Governments that
cannot maintain physical control over land but lose it to other
countries, lose not only the citizens that occupy the lost land
but also the support of their other citizens, who cannot main­
tain confidence in such a government.

The fact that land can be occupied also makes it useful for
military purposes. Because land can be occupied, military for­
tifications can be built on it, and land that has strategic value is
of substantial importance to states. The strategic value is both
positive and negative. Land gives its possessor an opportunity
to build its own strategic installations but also prevents com­
petitors from building potentially threatening strategic instal­
lations of their own.

Land is therefore of value, in substantial part, because of
its capacity for occupation, which contributes significantly to
both its utilitarian and its non-utilitarian value. This is not to
say that land is of value only as a place to live and build, but
that whatever other value land has is surely increased by the
fact that it gives people a place to put down roots. The reason
that habitability matters is that people value ph}'Sical posses­
sion of land-and states therefore value sovereignty over that
land-regardless of whether their title is recognized as legally
valid.

If a state consistently maintains possession of a piece of
land and allows its people to live and put down roots there,
then this value exists regardless of whether the rest of the
world community views this possession as legally legitimate.7&

The state may care for various reasons that its title is not
viewed as good-the United Nations might levy sanctions, or
its aggression may cost it a previously warm relationship with

75. An example on this point might be the Je\\ish settlers on the Wcst
Bank.
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its neighbors-but the simple fact of physical possession does
at least give the state something substantial that is worth hav­
ing.

2. Water Areas and the Centrality ofResource Extraction

"Possession" and "occupation" of water areas are not re­
ally possible in the same sense as possession and occupation of
land areas. Even to the extent that water areas can be occu­
pied, the occupier derives little value from the sheer fact of
occupation. Water areas are valuable instrumentally, primarily
because of the opportunities that they create for resource ex­
traction. Especially now that it is generally recognized that the
oceans' resources are finite, states desire to own maritime
zones in order to appropriate the resources present in the sea­
bed and the water column.

Habitability is not a prerequisite to harvesting either liv­
ing or nonliving resources. Humans travel as necessary to
reach the places where they fish or drill for oil. If it is neces­
sary to remain in such places for relatively extended periods
(at sea on a fishing boat or in a cabin on an oil platform), this
is a necessary means to the end of resource extraction. Living
on an oil platform is not, for most people, an end in itself.
The difference between land and sea is that land is desirable
both for habitation and for resource extraction. Maritime
spaces are desirable almost exclusively for their resource pa­
tential and not because they provide an environment in which
people can reside.

3. Marketable Title

To the extent that simple de facto possession of a particu­
lar area is a good in and of itself, absence of legal title is of
diminished importance. In contrast, to the extent that one
wishes to market legal interests in the areas one occupies, it is
important to have de jure rights as well as physical possession.
Thus the fact that land has direct consumption value means
that generally recognized legal title is of diminished impor­
tance. The fact that maritime areas, in contrast, are valued
primarily for resource extraction means that generally recog­
nized legal title assumes a more central role in the calculation.

The point is not merely that maritime areas are valuable
primarily for the resources that they contain. Resources them-
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selves, of course, can have direct consumption value, and cer­
tain states value their marine resources primarily as a way of
satisfying domestic needs (for instance, if the domestic diet in­
cludes fish or domestic energy needs are met by offshore oil
reserves). Rather, what matters is whether the resources con­
tained in maritime areas are intended for international mar­
kets. In many cases, the ability to market maritime resources
internationally accounts for a high percentage of their value.
It is the fact that international marketability matters so much
to maritime resources that makes the land and sea regimes so
different.

There are two ways in which marketability of interests in
maritime resources is essential for the enjoyment of maritime
areas. First, the owner of the maritime resources may "ish to
exploit the resources directly and sell them on world markets.
In order to do this, it helps for the would-be seller to have
recognized legal title to the areas in question. An obvious way
for an outraged world to exert pressure against a usurper is
through boycotts of the sale of resources. It may be difficult to
sell resources that are generally recognized as stolen.

Second, and more important, however, marketability is
important because the state may wish to sell to someone else
the right to exploit the resource in question. Although all
coastal states are allocated maritime zones, not all states pos­
sess the technological and economic means to profit effec­
tively from these areas. In order to reap the economic benefits
of maritime space, coastal states may grant concessions or li­
censes to private companies or enter into joint venture ar­
rangements with these companies.

A prime example of the importance of marketability
through leasing of maritime space is the granting of rights to
oil and mineral exploration. While some states search for oil
and minerals through state-owned enterprises, a typical pat­
tern is to lease the rights to explore to a private company. Oil
companies do not want to face the risk of finding another
company operating in the exact same area. Certainty of title is
necessary to ensure sufficient economic return on investments
'without risk of challenge to title or competition within the
same concession area. Where the state does not possess gener­
ally recognized title to an area, it is likely to find it considera­
bly more difficult to induce private companies to enter into
leasing arrangements. Private companies require a stable re-
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gime of title to warrant investing the considerable sums of
money necessary to develop a mining site.

Similarly, states sell the right to fish in their waters to for­
eign fishing fleets. Most typically, access to a coastal state's
zone involves a system of licensing.

Since 1975, more than 150 bilateral agreements have
been concluded, providing for collaboration and co­
operation between fishing activities in the economic
zones, prescribing the terms and conditions under
which the fishing vessels of one party may operate in
waters under the EEZ of the other, or granting recip­
rocal fishing rights to vessels of both parties in their
respective zones ofjurisdiction.76

It is important to the value of maritime areas that their
owner be able to market, or alienate, legal interests in the re­
sources that the maritime areas contain. The capacity to mar­
ket or alienate interests in maritime resources depends in sub­
stantial part on possession of recognized legal title to the areas
in question. Since water areas gain their value primarily from
the opportunities that they present for resource extraction,
recognized legal title is more important for water areas than
for land areas, and lack of recognized legal title is considerably
more problematic with regard to the former than the latter.

4. Exclusivity

There is a further reason that marketable title is impor­
tant to maritime areas. In order to sell the right to fish or to
prospect for minerals, one needs the authority to exclude. It
was the increasing interest in selling such rights, indeed, that
largely motivated the trend towards acquisition of title to ever­
larger maritime areas and thus to ever-larger areas from which

76. R.P. Anand, The Politics of a New Legal Order for Fisheries, 11 OCFAN
DEV. & INT'L LJ. 265, 285 (1982). Shigeru Oda further notes:

Each coastal state is free to introduce foreign capital and to obw.in
technical assistance from foreign nations or foreign enterprises,
and it is also free to allow any foreign nations or foreign enterprise
it chooses to engage in fishing activities through concessionary
agreements and to secure the maximum of the total allowable
catch for itself, even though it might not wish to use this catch for
the consumption of its own nationals.

Shigeru Oda, Fisheries Under the United Nations Convention on the Law ofthe Sea,
77 AM.]. INT'L L. 739, 744 (1983).
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other users might be legally excluded. As non-navigational
uses of maritime areas (fishing and mineral extraction) as­
sumed greater prominence, it became increasingly important
to acquire ownership in order to bar alternative users from
one's maritime spaces. The object was not merely to conserve
finite resources for oneself. The ability to exclude also carried
with it the right to sell leases-since a state might deny use of
the area, it could charge a fee to others who wished to exploit
the area's potential.

The right to exclude is, of course, important \\ith regard
both to land and to water areas. But the power to exclude is
obtained in different ways for land and sea. In the case of land
territory, power to exclude is obtained primarily through phys­
ical power; a militarily strong state can detect the presence of
intruders and expel them. If resource extraction is to be un­
dertaken on land, a state can protect the operation through
the placement of military troops.

In the case of large maritime areas, however, military en­
forcement is hardly practical. States face considerable difficul­
ties in patrolling water areas to prevent unlawful fishing or
mineral exploration activities. Enforcement of maritime rights
requires the control and surveillance of an extensive area
through the use of trained personnel as well as significant
funds for development and maintenance of naval or
coastguard vessels, surveillance aircraft, coastal radars, and
other equipment.77 The majority of states cannot rei}' on ph}'S­
ical power to ensure their rights to maritime resources but
must depend on a legal right of exclusivity.

It should be noted that the legal authority to exclude is of
greater value to some states than to others. Some states, hav­
ing stronger navies, are better positioned than others to pro­
tect the exclusivity of their resources through patrolling. Fur­
thermore, some states are in a better position than others to
harvest resources themselves. The more capacity a state has to
harvest resources itself, the less its ability to enjoy its maritime

77. See BARBARA KWIATKOWSKA, THE 200 MIl.E EXCLUSIVE ECOSOMIC ZONE

IN THE NEW LAw OF THE SEA 87 (1989). See also Francis T. Christy.Jr., TraM­
twns in the Management and Distrihutwn ofb,JenlaJ;ollal FISheries, 31 INT'L ORG.
235. 243 (1977) (noting that many states \\;11 not be able to enforce their
rights within the EEZ nor be able to impose sufficient fines and penalties to
deter continued fishing).
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wealth depends on the capabilities of others and thus on the
ability to sell to others the right to fish or prospect. The fast­
est, richest, and most capable states do not need the legal
power to exclude as much as the slower, poorer, and techni­
cally undeveloped. They do not need the legal power to ex­
clude because they have the capacity in fact to exclude by har­
vesting the resources in question before others arrive.

Over the course of the last century, economic reality came
to attach increasing importance to a right to exclude that was
in some sense foreign to the nature of water spaces itself.
Physical possession was perhaps an adequate way to maintain
exclusive use of land spaces, but it was not practically feasible
for maritime areas. The power to exclude depended on the
existence of legal rights. The most efficacious method for ob­
taining exclusivity has been through general recognition of ex­
clusive title by the international community. States have devel­
oped a system of mutual accommodation in allocating and rec­
ognizing legal title to maritime areas. It is in each state's own
interest to respect the exclusivity of another state's maritime
zones. States must rely on this system of reciprocity to create a
stable environment for the exploitation of resources. Thus,
exclusivity (which is necessary for full enjoyment of maritime
spaces, because it makes alienation of interests possible) turns
on international recognition of marketable title.

5. Deep Seabed Mining: An Illustrative Example

The importance of, and difficulty in, obtaining marketa­
ble title was confronted when interest in deep seabed mining
first arose in the 1960s. At this point in time, we noted earlier,
developing countries seized the initiative to have this maritime
area declared to be the "common heritage of mankind." This
characterization had the effect of deterring more powerful
states from unilaterally claiming areas of the deep seabed as
subject to their sovereignty. Developing states envisaged that
the exploitation of the deep seabed would be conducted and
controlled by an international authority for the benefit of all
states, particularly developing and landlocked states.

Efforts were then undertaken over a ten-year period to
formulate this regime, which was embodied in Part XI of UN-
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CLOS and in the revised 1994 Agreement.7S The regime that
was ultimately adopted imposed some costs on the powerful
states that might have staked out sovereignty interests of their
own, had this option been open to them. However, these pow­
erful states at least received assurances of gains for private eco­
nomic actors situated on their territory; for absent the exis­
tence of some legal regime, it would probably not be possible
to engage in deep seabed mining at all. Private economic ac­
tors derived substantial benefits from the fact that the issue
was settled, and powerful states were satisfied with this com­
promise.79

States and companies interested in mining for pol}'ffietal­
lie nodules considered that a recognized and acceptable legal
regime 'was essential for the large-scale investment required.
Deep seabed mining requires considerable research and test­
ing of prototype mining equipment and processing plants,
which, in turn, need large capital expenditure.so The U.S.
mining industry estimated that seabed mining companies
would need to spend approximately $1 billion per mine site
prior to the commencement of commercial recovery.Sl Bank­
ing and finance officials were unwilling to finance significant
mining efforts in the absence of a stable, widely recognized
legal regime in place to protect investments.s::! The United
States General Accounting Office reported that "tlle principal

78. See supra text accompanying note 74; UNCLOS, supra note 3, pL XI,
1833 U.N.T.S. at 445-77; 1994 Agreement, supra note N.

79. Jonathan I. Charney, U.S. Provisional Application ofthe 1994 Deep &ahed
Agreement, 88 AM.J. INT'L L. 705, 713 (1994); Bernard H. Oxman, The 1994
Agreement and the Convention, 88 AlIt.]. INT'L L. 687, 695 (1994).

80. See Breen, supra note 73, at 202-03 (citing U.N. DEP'T OF II'.'T'L Eco.
NOMICS & SOCIAL AFFAIRS, SEA-BED MINERAL REsOURCE DE\'ELOI'!>IE.''T: RE.
CENT ACTIVITIES OF THE INTERNATIONAL CoNSORTL\ at pL IV, U.N. Doc. SfI
ESA/I07, U.N. Sales No. E.80.II.A9 (1980». SCR also Bergman, supra note
72, at 487.

8!. See Bergman, supra note 72, at 487. This figure was put at $2.5 billion
by Marne Dubs ofKennecott Copper Corporation and the American Mining
Congress. David L. Larson, Deep Seabed Mining: A Deftnition ofti,e Prohlem, 17
OCEAN DEV. & lNT'L LJ. 271, 278 (1986).

82. See Michael R. Molitor, The U.S. Deep Sfllhaf Mining REgulations: The
Legal Basis for an AltenuItive Regime, 19 SAN DIECO L. RE\'. 599, 601 (1982);
Breen, supra note 73, at 202-03. A vice president of Chase ~Ianhau.-m Bank
testified before a Senate subcommittee that: "In \iew of the demonstrated
desire of the international community to establish control over such acthit)',
the present absence of political sponsorship and security of tenure consti-
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financial institutions that underwrite seabed mining ventures
told us they would not finance further technological develop­
ment of actual mining operations . . . without a satisfactory
Law of the Sea Treaty, and that they did not consider the re­
ciprocating states agreement as a viable alternative."83

If a large mining company or consortia proceeded with
investing in the exploration and exploitation of natural re­
sources when the title of a state granting the right to do so was
questionable, the mining company would anticipate a legal
challenge as soon as it discovered a marketable amount of hy­
drocarbons. Such a legal challenge might impose considerable
costs. For example, the president of the Third Law of the Sea
Conference at one point announced an intention to ask the
International Court ofJustice for an Advisory Opinion on U,S,
proposals for deep sea mining in the absence of a universal
regime.84 It was recognized by one commentator that an ad­
verse ruling could:

(a) influence world opinion; (b) be used by forces
hostile to the United States in other international is­
sues; (c) be available to domestic publics in the de­
mocracies in their internal power struggles to pres­
sure their governments to cease support of the
United States; (d) or could be used by domestic
United States pressure groups against the administra­
tion in power.85

tutes an unacceptable business risk to a financial institution." JACK N.
BARKENBUS, DEEP SEABED REsOURCES 22 (1979).

83. COMPTROLLER GENERAL OF THE UNITED STATES, IMPEDIMENTS TO U.S.
INVOLVEMENT IN DEEP OCEAN MINING CAN BE OVERCOME 3 (1982), cited in
Jesper Grolin, The Future of the Law of the Sea: Consequences oj a Non-Treaty or
Non-Universal Treaty Situation, 13 OCEAN DEV. & INT'L LJ. 1, 22 (1983).

84. Tommy T.B. Koh, President of the Law of the Sea Conference, State­
ment Delivered at Press Conference for the Law of the Sea Conference 2
(May 3, 1982), cited in Kathryn Surace-Smith, United States Activity Outside of
the Law of the Sea Convention: Deep Seabed Mining and Transit Passage, 84
COLUM. L. REv. 1033, 1033 n.8 (1984).

85. William B.Jones, Risk Assessment: Corporate Ventures in Deep Seabed Min­
ing Outside the Framework of the UN Convention on the Law of the Sea, 16 OCEAN
DEY. & INT'L LJ. 341, 347 (1986).
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Litigation could also be pursued against mining compa­
nies in domestic courts.86 Indeed, a mining company operat­
ing in these circumstances will likely also anticipate a physical
challenge; oil exploration and drilling equipment is vulnera­
ble to attack.57

The importance of arriving at a settled legal regime was
noted by Ambassador Richardson, who was the United States's
Ambassador-at-Iarge for the greater part of the negotiations
forUNCLOS:

The result is that, in order to achieve the security tllat
will justify investing $1.5 billion in a single deep sea­
bed mining site, and in order to have the opportunity
to recover that investment over a period of twenty
years, the miner must have the consent of substan­
tially all countries. Universality thus becomes neces­
sary to the investor.58

The exclusive right to mine sites was thus imperative to
the mining industry for technical and economic reasons.89 Fi­
nancial investors were unwilling to provide the needed capital
in the absence of "a reliable system for identifying and resolv­
ing disputes over mining claims."90 Investors considered that
mere statements by government officials that mining compa­
nies were free to exploit the natural resources of the seabed
were insufficient protection to guarantee exclusive rights, and
the lack of a clear legal regime thereby decreased the likeli­
hood of investment.91 International recognition of legal title
was considered essential in order to exploit the resources of
the deep seabed directly and sell the minerals on world mar­
kets.

86. See id. at 349 (canvassing these possibilities). See also H.G. !\.'lIGHT,

CoNSEQUENCES OF NON-AGREEMENT AT THE THIRD U.N. L.\W OF THE SEA Cos­

FERENCE 34-35 (1976).
87. SeeJones, supra note 85, at 344-45. Sre also Breen, supra note 73, at

219.
88. Elliot L. Richardson, The CaseJOT the CoIlt'etI1ioll, in THE 1982 Co:-''\'E.'I:­

nON ON THE lAw OF THE SEA 4, 6-7 (Alben W. Keers & Bernard H. Oxman
eds., 1984).

89. See Brewer, supra note 73, at 43 ("Bankers regard the right to L."ike a
known quantity of ore from a defined site as critical to their security.").

90. Breen, supTa note 73, at 205-06.
91. See id. at 208.
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B. Marketability and Mandatory Dispute Resolution

The different degrees of importance attached to legally
recognized title in the cases of maritime and land territory
translates into different degrees of receptivity to mandatory
dispute resolution. Jurisdiction over territorial disputes can
only be obtained by mutual consent, while jurisdiction over
maritime disputes is essentially mandatory. The best explana­
tion for this difference lies in the fact that marketable legal
title is important for maritime areas but not particularly im­
portant for land areas.

1. Dispute Resolution far Land Territory: Jurisdiction by Mutual
Consent

The existing regime for settling legal title to disputed land
areas is entirely consensual. The state that is in physical pos­
session of disputed territory cannot be compelled to submit to
any mechanism that might pass judgment on its legal claims.
Jurisdiction by mutual consent thus privileges physical power.
A powerful state, which can withstand military assault and in­
ternational diplomatic pressure, has no incentive to agree to
dispute resolution procedures and, if it chooses, can remain in
possession of disputed territory indefinitely.

When disputes over ownership of territory or over the po­
sition of a boundary have arisen, states have throughout his­
tory characteristically resorted to force as means of asserting
their claims. Since the adoption of the U.N. Charter, of
course, the use of force has been deemed unlawful unless in
self-defense.92 Instead, all states are under an obligation to
settle disputes by peaceful means.93 The U.N. Charter pro­
vides various means that states may employ for the resolution
of disputes: negotiation, diplomatic channels, and third-party
settlement such as arbitration or adjudication before the Inter­
national Court ofJustice.94

92. U.N. CHARTER art. 2, para. 4.
93. !d. art. 2, para. 3 ("All Members shall settle their international dis­

putes by peaceful means in such a manner that international peace and se­
curity, and justice, are not endangered.").

94. Id. art. 33, para. 1 ("The parties to any dispute, the continuance of
which is likely to endanger the maintenance of international peace and se­
curity, shall, first of all, seek a solution by negotiation, enquiry, mediation.
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Yet force continues to be used. And while in theory, pos­
session that comes about by use of force cannot result in legal
title, the fact remains that sufficiently longstanding possession
cannot be ignored regardless of how it came to be. States rely
on this simple fact of life. Despite an occupation's illegality,
third states still need to regulate their economic affairs, pro­
vide diplomatic or consular protection to their citizens, or oth­
erwise interact 'with the entity controlling that area. Moreover,
although illegal possession supposedly cannot result in title,
the possessor continues in possession and continues to enjoy
whatever benefits possession might afford. There is no way ei­
ther to compel a decision as to which state is the lawful owner
or to deprive an illegal possessor of its wrongful gains.

The existing system of international dispute settlement is
a confirmation of the centrality of state sovereignty. Even
under the U.N. Charter, legal mechanisms are importantly
consensual. Negotiations or mediation will not proceed if
states categorically refuse to discuss, let alone compromise on,
particular matters in dispute. Similarly, states are not com­
pelled to submit a matter to adjudication or arbitration. The
use of third-party mechanisms is entirely within the discretion
of states. States may opt for ad hoc arbitral tribunals, which
are established specifically for the resolution of a particular
dispute, or may resort to more permanent institutions such as
regional courts or the International Court ofJustice (ICJ), but
they need not. There is no way to force a powerful state to
submit its claims to legal determination, and no court or arbi­
tral tribunal will proceed to announce its view on the merits of
competing claims unless consent to jurisdiction has been
given.95

2. Dispute Resolution for Maritime Areas: Mandator)' Jurisdiction
Under UNCLOS

Dispute resolution mechanisms for maritime law are radi­
cally different; indeed, the entry into force of UNCLOS has

conciliation, arbitration, judicial settlement. reson to regional agendt.'S or
arrangements, or other peaceful means of their own choicc.").

95. "One of the fundamental principles of [tllC Coun's] Statute is that it
cannot decide a dispute between States without thc consent of thosc SImes
to its jurisdiction." Concerning East Timor (Pon. v. Austl.), 1995 I.e.]. 90,
101 Gune 30).
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been termed "the most important development in the settle­
ment of international disputes since the adoption of the UN
Charter and the Statute of the International Court of Jus­
tice."96 UNCLOS requires every State Party to submit disputes
related to the interpretation and application of the Conven­
tion to third-party adjudication.97

Compulsory dispute settlement was viewed as essential to
the new law of the sea regime. One of the primary motivations
behind the establishment of a binding mechanism was the de­
sire to avoid the instability and uncertainty that could eventu­
ate if parties to UNCLOS were left to interpret the provisions
of the Convention unilaterally.98 The dispute settlement pro­
visions are thus designed to guarantee the integrity of the text
as well as to control the implementation and development of
the Convention by States Parties.99 Moreover, the binding na­
ture of the regime was supported, particularly by developing
states, because it would be more likely to give less powerful
states "equal standing before the law."lOO Developing states be­
lieved that a binding regime would reduce the risk of more

96. Alan E. Boyle, Dispute Settlement and the Law of the Sea Convention:
Problems of Fragmentation and jurisdiction, 46 INT'L & COMPo L.Q. 37, 37
(1997). The creation of a dispute settlement resolution, entailing compul­
sory procedures, in the body of the Convention has been considered "the
most significant regime for the settlement of disputes, in general, found in
modern multilateral agreements." Jonathan I. Charney, Entry into Force of the
I982 Convention on the Law of the Sea, 35 VA. J. INT'L L. 381, 389-90 (1995).
Professor Sohn asserts that the Convention is the "first time such a complete
system of conflict resolution has been embodied in a global treaty." He con­
siders the system to be both comprehensive and pioneering. Louis B. Sohn,
Settlement ofLaw of the Sea Disputes, 10 INT'LJ. MARINE & COASfAL L. 205, 205
(1995). The degree of consensus reached and the inclusion of the regime in
the main text are "unique." John Warren Kindt, Dispute Settlement in Interna­
tional Environmental Issues: The Model Provided by the 1982 Convention on the
Law of the Sea, 22 VAND. J. TRANSNAT'L L. 1097, 1098-99 (1989).

97. See UNCLOS, supra note 3, pt. XV, § 2, 1833 U.N.T.S. at 509-13. Sec­
tion 1 of Part XV permits states to use political avenues or alternative means
of dispute settlement while Section 3 sets out the limitations and exceptions
to compulsory dispute settlement. Id. pt. XV, § 3, 1833 U.N.T.S. at 508-09,
513-16.

98. See Kindt, supra note 96, at 1116.
99. See Boyle, supra note 96, at 38-39.

100. A.O. AoEDE, THE SYSTEM FOR THE SETTLEMENT OF DISPUTES UNDER

THE UNITED NATIONS CONVENTION ON THE LAw OF THE SEA 39,241 (1987).
See alsoJohn E. Noyes, Compulsory Third Party Adjudication and the 1982 United
Nations Convention on the Law of the Sea, 4 CONN.J. INT'L L. 675, 681 (1989).
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powerful states using political, economic, and military pres­
sures to force the developing states to give up rights guaran­
teed under the Convention. IOI

The dispute settlement system in Part XV, Section 1, of
UNCLOS encourages states to settle disputes through diplo­
matic channels prior to invoking the compulsory procedures
found in Section 2 of Part XV.I02 However, if diplomatic ef­
forts are unavailing, then Section 2 permits submission of the
dispute at the behest of one of the disputant states.103 "Unilat­
era! action is sufficient to vest the court or tribunal with juris­
diction, and that court or tribunal may render a decision
whether or not the other party participates in the process."llH

Section 2 allows states great flexibility to select their pre­
ferred forum at the time they sign, ratify, or accede to UN­
CLOS, or at any time thereafter. Under Article 287, para­
graph I, states may choose among:

1. the International Tribunal for the Law of the Sea
established in accordance with Annex VI;

2. the International Court ofJustice;
3. an arbitral tribunal constituted in accordance

with Annex VII; and
4. a special arbitral tribunal constituted in accor­

dance with Annex VIII for one or more of the
categories of disputes specified therein. lOa

This variety offora was created to encourage the negotiat­
ing states to accept compulsory, binding dispute settlements.
A State Party may institute the compulsory procedure b}' uni­
lateral application if the parties in dispute have chosen the

101. Noyes, supra note 100.
102. UNCLOS, supra note 3, pt. XV, § I, 1833 U.N.T.S. at 508-09.
103. fd. pt. XV, § 2, 1833 U.N.T.S. at 509-13. Disputes faIling \\ithin the

terms of Section 3 of UNCLOS (such as some disputes relating to marine
scientific research, fishing, law enforcement, military acti\ities, and protec­
tion and preservation of the environment) may be c.xcluded from
mandatory adjudication or arbitration. See ill. arts. 297·98, 1833 U.N.T.S. at
513-16.

104. 5 UNITED NATIONS CoNVENTION ON THE L-\w OF THE SE.\ 1982: A
CoMMENrARY 39 (Myron H. Nordquist et aI. eds., 1989).

105. UNCLOS, supra note 3, art. 287(1), 1833 U.N.T.S. at 509-10. The
order of listing of the available choices has no significance. 5 UNITED NA.
TIONS CoNVENTION ON THE UW OF THE SEA 1982: A CoMMENTARY, stlpra
note 104, at 40.
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same forum in their declaration. For states that have not spe­
cifically selected one of the above-listed procedures, there is a
default clause; these states are deemed to have accepted arbi­
tration. I06 The identical default rule applies in the event that
the states in dispute have accepted different procedures for
settlement.107

The rationale for general processes of compulsory dispute
resolution was widely accepted. lOB Some opposition was ex­
pressed in the group drafting the dispute settlement provi­
sions to applying compulsory dispute settlement to maritime
boundaries, due to the strength of the interests at stake in mar­
itime boundary disputes. 109 The compromise position reached
was that Article 298(1) (a) (i) permits states to exclude disputes
over the interpretation and application of Articles 15, 74, and
83 dealing with maritime delimitation from automatically pro-

106. UNCLOS, supra note 3, art. 287(3), 1833 U.N.T.S. at 510. When this
issue was being debated, it was initially accepted that the parties would usc
the tribunal chosen by the defendant. However, dissatisfaction was ex­
pressed because some states were not prepared to accept the jurisdiction of
the International Court ofJustice if the defendant selected this forum. See
Sohn, supra note 96, at 206.

107. UNCLOS, supra note 3, art. 287(5), 1833 U.N.T.S. at 510. Professor
Sohn provides an interesting insight to the negotiation process in working
out this default provision:

[T]he informal rapporteur of the working group suggested a non­
binding secret ballot, on which each participant would list both a
first choice and a second one. The result was that while the first
choice listed all four dispute settlement methods, almost all of
those who did not list arbitration as their first choice selected it as
their second choice. It was agreed, therefore, that where the par­
ties do not agree on a first choice, the parties would have to resort
to arbitration. A complex issue was resolved by a simple procedural
devise, and the full meeting accepted it by consensus.

Sohn, supra note 96, at 212.
108. John R. Stevenson & Bernard H. Oxman, The Third United Nations

Conference on the Law of the Sea: The 1975 Geneva Session, 69 AM. J. INT'L L.
763, 796 (1975). According to Stevenson and Oxman:

If states cannot resort to international adjudicatory procedures to
protect their rights, they are ultimately faced with the same
problems arising from unilateral treaty interpretation that arise
from unilateral claims. If their own interests are not adequately
protected, what then is the incentive for states to accept a treaty
that will inevitably contain rules designed to accommodate interests
they do not share?

fd.
109. Id. at 781.
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ceeding to third-party dispute resolution. IIO However, if no
agreement can be reached within a reasonable period of time,
the states concerned must resort to the compulsory proce­
dures provided for in Part XV.lll

States are of course not subject to the compulsory dispute
settlement mechanism until they ratify or accede to UNCLOS.
However, the nature of the treaty is such that few states feel
that they can afford to remain outside of the regime, and over
130 states are now Parties to the Convention.112 Moreover,
without accepting the regime in its entirety, states are not enti­
tled to claim the substantive rights in question. Generally, it
has been recognized that the Convention represented a pack­
age deal and thus no state could take advantage of any single
provision without accepting the totality of the legal regime for
the oceans created by the Convention.113 Factors that were
said to indicate that new legal rights enshrined in UNCLOS
could not be claimed by non-parties as customary law included
the mandate of the Conference, the use of consensus in nego­
tiations, the prohibitions on reservations to the Convention,
and the intent of States Parties. l14

1l0. UNCLOS, supra note 3, arts. 15,74,83, 298(I)(a)(i), 1833 t:.~.T.S.

at 403, 427-28, 431, 515. It is noteworty that only eight Stmes Panies han~

clearly excluded maritime delimitation disputes from the mandato!)' proCt....
dures available under Section 2 of Pan XV. Sa MulJilateral Triotits Drporittd
with the Sea-etaT)'-GeneraL Status as at 31 Decemher 1996, Secretariat, V.~. Doc.
ST/LEG/SER.E/15, available at http://www.un.org/Depts/los/los_decl.htm
Uune 28, 2000).

lli. UNCLOS, supra note 3, pI. XV, 1833 V.N.T.S. at 508-16. States are
required to submit maritime boundary disputes that arise after the enll)' into
force of the Convention to compulsory conciliation. States must negotiate
on the basis of the conciliation report, and if no agreement is reached, the}'
must consent to submitting the matter to the mandato!)' regime in Section 2
of Pan XV. Id. art. 298(1) (a) (i), Annex V, 1833 U.N.T.S. at 515, 557-60.

112. There are currently 135 Parties to the Convention. For an updated
list of the Parties, see United Nations Division for Ocean Affairs and the Law
of the Sea, Status - UNCLOS and tlre Agrremellt 011 Part ."(J, at hup:l!
www.un.org/Depts/los/los94sI.htm (last \isited March 6, 2001).

113. See, e.g., GroHn, supra note 83, at 23; John Alton Duff, e.rSCLOS and
the New Deep Seabed Mining Regime: The Risks oJReJuling the Trial)', 19 SUFFOLK

TRANSNAT'L L REv. I, 12-13 (1995). Such a \iew was specifically adoptcd by
the Group of 77 at the first meeting of the Prepcom. Declaration oJthe Group
oJ 77, Doc. LOS/PCN/5 (Apr. ll, 1983), reprinted in Larson, supra notc 81.
app. 3, at 304.

114. Surace-Smith, supra note 84, at 1057.
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The fact that possession of the substantive rights is a con­
sequence of signing the very instlUment that submits the state
to mandatory dispute resolution presents a sharp contrast with
land territory regimes. States are recognized as having territo­
rial interests-and being entitled to use force to assert them­
without having submitted to any system of peaceful dispute
resolution.

The striking difference between dispute resolution for
land and maritime areas is a consequence of the fact that mar­
ketable title is central to the enjoyment of maritime areas but
less important to the enjoyment of land territory. Because the
benefits of a regime of marketable title are so substantial, all
states-whether wealthy and powerful or poor and weak-ben­
efit from a system of mandatory jurisdiction. There are two
aspects to this widespread desirability of a regime of marketa­
ble title for maritime areas. The first is a strong incentive to
quiet title. The second is a strong incentive to recognize ad­
verse rulings resulting from third-party adjudication.

3. The Incentive to Quiet Title

There is an important incentive to quiet title over mari­
time areas that does not exist with regard to land areas. To the
extent that land areas can be enjoyed through the simple fact
of possession, there is no reason for the occupier to jeopardize
its position by submitting its claim to third-party jurisdiction.
In contrast, to the extent that resources in maritime areas can­
not be harvested and sold without recognized legal title, there
is an incentive to take precisely that risk.

The need to provide institutions to quiet title to maritime
areas was one of the chief rationales for establishing dispute
resolution mechanisms under the Convention. This was noted
by commentators when discussing the United States's ratifica­
tion. While the substantive provisions of the Convention were
a major advance, it was noted:

Far more significant are substantive and dispute set­
tlement provisions of the Convention that enhance
the stability of expectations in the business of trans­
porting oil and gas by sea, as well as extracting oil
and gas from the continental shelf. The Convention
is also important to the stability of expectations of in­
vestment bankers, insurance companies and others
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who underwrite and support shipping, offshore ex­
ploration and drilling, fishing and many other activi­
ties at sea.115

Although submitting to third-party jurisdiction carries
with it the chance that some of one's claims will not be recog­
nized, a state is still in a better position than if left \\ithout any
legal resolution of the dispute at all. Without a legal resolu­
tion, a state may lose all capacity to harvest and market re­
sources because it can no longer market exclusive rights to pri­
vate fishing fleets or oil companies. Thus, the incentive to cre­
ate (and submit to) institutions of mandatory enforcement
jurisdiction is much stronger for maritime disputes than for
territorial boundary disputes.

The incentive to quiet title is particularly strong for eco­
nomically weak nations that lack domestic capacity to harvest
resources and must depend on outside developers and for
small nations that intend to market ratller than consume di­
rectly their maritime resources. For these, a way to quiet title
is essential, and substantial advantages accrue from the crea­
tion of institutions to perform that function. However, strong
and wealthy nations gain an advantage also, as their corpora­
tions playa leading role in the exploration and exploitation of
resources and therefore reap substantial economic advantages
from increased stability of expectations.

4. The Incentive to Recognize an Adverse Ruling

An additional fact makes mandatory dispute resolution
much more effective in maritime than in territorial disputes.
In territorial disputes, if the current possessor does submit to
jurisdiction and loses, it simply may refuse to comply \\ith the
judgment. There is no way for the international community to
enforce its decisions against recalcitrant states; in important
respects, compliance is voluntary.

For a state to ignore the decision of a court or tribunal is
of course not without risks. There may be political pressure
from world opinion; there is also a possibility of military chal­
lenge by the state that prevailed in its legal claim. Whetller
world political pressure is much of a deterrent is a question

115. John R. Stevenson & Bernard H. Oxman, The Future oJthe U"ited Na­
tions Convention on the Law oJ tlre Sea, 88 &1. J. INT'L L 488, 490 (1994).
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much discussed by international lawyers. Idealists characteris­
tically predict optimistically that world opinion and careful,
principled diplomacy ordinarily will prevail. Realists, of
course, dismiss such predictions as naive and insist that a state
will voluntarily vacate territory after an adverse legal decision
only if it is in its interest to do SO.1I6

Regardless of which side is right with regard to enforce­
ment of legal decisions about land territory, it is clear that the
ability to resist an adverse ruling on maritime delimitation is
much more limited. Due to the centrality of marketable title
to maritime areas, there is little value in continuing to claim
maritime areas as to which one has been declared not to be
the owner. The ability of a state to market that maritime area
is virtually nullified. Maritime law thus has an asset in seeking
enforcement of its norms. Third-party opinion matters a great
deal more in maritime than in territorial sovereignty. The
views of potential buyers are critical since the expected conse­
quence of maritime acquisition is the sale of resources, rather
than simple direct occupation. If the potential buyers believe
that the state extracting the resources is not the state with ulti­
mate legal title, this will make them less likely to buy or more
likely to discount the price in accordance with the perceived
increase in risk.

The rules relating to the allocation of maritime territory
thus cater to the need of states to be able to market their inter­
ests in the resources of the oceans. Indeed, states are depen­
dent on the existence and functioning of legal rules to ascer­
tain what interests states have in the maritime areas adjacent to
their coasts and to protect those interests through dispute set­
tlement procedures in cases of conflict. States cannot solely
rely on their economic strength or military power to benefit
from the exploitation of natural resources in maritime areas.

116. See, e.g., Beth Simmons, See You in "Court"?: The Appeal/a Quasi·
Juidicia[ Legal Processes in the Settlement ojTerritorial Disputes, in A ROAD MAl' TO

WAR: TERRITORIAL DIMENSIONS OF INTERNATIONAL CONFLICT 205,208 (Paul
F. Diehl ed., 1999); HANs J. MORGENTHAU, POLITICS AMONG NATIONS: TilE
STRUGGLE FOR POWER AND PEACE 298-99 (5th ed., rev. vol. 1978). The fear of
military measures by the prevailing state does not alter this assessment. Real·
ists would quickly agree that if the state with the better legal claim also has
the stronger anny, it will likely end up with the territory. However, this re­
sult is one of physical power, they would argue, and not a result of any legal
detennination of title. See id.
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These factors are more likely to hold sway with respect to land
territory, where determinations of ownership are grounded in
considerations of occupation and control.

Parts II and III of this Article have explored the historic
and economic reasons for these contrasting sovereignty re­
gimes. We now turn to the question of what lesson these two
regimes might offer to international relations theoI1'.

IV. IN SEARCH OF A COMMON DENOMINATOR

The true explanatory variable, we therefore propose, is
not whether a particular space on the globe is territorial or
maritime; it is whether its value derives from its potential di­
rect consumption value or from its potential for international
marketing. Ifan area can be directly enjoyed without interna­
tionally marketable title, then there is an incentive to appro­
priate it physically. However, ifdirect possession of the asset is
of little or no value, and the reason for O\mership of an area
lies in marketing of its resources, then marketable title is es­
sential, and the area must be acquired in ways tllat "ill be rec­
ognized by the world community. We expand on this argu­
ment below by discussing some examples of maritime re­
sources that can be directly consumed and some examples of
land-based assets whose enjoyment depends on international
markets.

The co-existence of these two very different regimes has
significant implications for international relations theory. On
the surface, the two sets of legal rules draw on mutually incon­
sistent international relations paradigms: allocation of land
territory has an affinity for international realism, while assign­
ment of maritime space seems incompatible Witll realism be­
cause it is done in accordance with norms. On a deeper level,
the very fact that the need for marketable title is the important
explanatory variable itself raises a challenge to realism, which
posits that legal norms, in particular norms assigning legal ti­
tle, are fundamentally irrelevant in an anarchical world. If re­
alism were correct, then the absence of institutions of world
government would make it difficult to create a stable regime to
protect legal title. The existence of a legal regime for assign­
ment of title to maritime spaces suggests that where marketa­
ble title is truly important, legal regimes can be devised to pro­
tect it, regardless of the "anarchical" state of world politics.
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The maritime regime is successful, however, primarily be­
cause incentives to "cheat" do not exist in the normal sense.
The important point is not that marketable title is valuable,
but rather that maritime spaces are hardly worth possessing
without it. Our ultimate conclusion, therefore, is that norma­
tive regimes are compatible with realism in circumstances
where the norms themselves account for all, or a very high
proportion, of the value of the assets in question. The fact
that a mandatory regime of marketable title for maritime areas
and resources exists should not be taken as a cause for general
optimism about the creation of international legal decision­
making processes in the future. Its success is limited to cases
in which direct consumption of the particular property or as­
set in question is not possible.

A. The Economics oj Marketable Title: Fish, Diamonds,
and Antarctica

The correct variable explaining the divergent treatment
of maritime and land-based assets is whether the particular
sort of asset is amenable to physical capture and direct con­
sumption without participation in international marketing in­
stitutions. The value of land territory is amenable to physical
capture, because land can mostly be enjoyed through the sim­
ple fact of physical occupation. Maritime space in large part is
not-because meaningful physical occupation is impossible
and because the reasons for wanting title to maritime space lie
elsewhere (in the need to market extracted resources interna­
tionally).

The conclusion that marketability of property interests is
important is not new. Existing economic approaches to prop­
erty law have long argued that private ownership of property
increases the economic value of property and that marketabil­
ity of title is an important contributor to property's economic
value.117 Private ownership creates incentives to invest in and
improve property, so that resources will not be overly ex­
ploited, leading to a "tragedy of the commons."118 Marketabil­
ity of title increases this effect because the owner can enjoy the
increase in value of the property resulting from investment or

117. See, e.g., Robert C. EIlickson, Property in Land, 102 YALE LJ. 1315,
1368-69 (1993).

118. Garrett Hardin, The Tragedy aJthe Commons, 162 SCIENCE 1243 (1968).
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conservation, regardless of whether the increase actually even­
tuates during the period of her or his ownership or at a later
point. The owner captures later-occurring increases in value
resulting from current investment or conservation through the
present increase in the market value of the property.I 19

Writers on the international law of sea have emplo}'ed ex­
actly this reasoning. It has often been argued that the mari­
time regime of res communis familiar from earlier historical pe­
riods had potential for the classic "tragedy of the com­
mons."120 Particularly with regard to living resources, allowing
unrestricted fishing creates incentives for over-harvesting, as
each state's fishing vessels would seek to catch as much as they
could without regard to any long-term need for conservation.
Thus, the argument that a regime of private title promotes effi­
ciency in the maritime context should strike most readers as
familiar.

What has not been sufficiently highlighted, however, is
the degree to which maritime resources depend on marketa­
bility rather than direct consumption and the importance that
this factor plays in explaining the existence and contours of
the international legal regime. From the point of view of eco­
nomicjustifications for private property, it is sufficient to point
out that private title makes both sorts of value possible. Yet,
for assets that can be enjoyed only if one has marketable title,
the importance of legal regimes is heightened substantiall}'.
What accounts for the particular regime that has evolved for
the assignment of maritime spaces is the fact that enjoyment of
maritime resources is far more difficult if no reliable legal re­
gime for acquiring marketable title exists.

The generalization about appropriation of land and mari­
time assets, however, is a rule of thumb. The real issue is the
need to market assets internationally, not whether they are
land-based or water-based. In the discussion below, we \\ill

119. See Ellickson, supra note 117, at 1368; see also Richard A. Epstein, Past
and Future: The Temporal Dimension in the Law ojProperty, 64 W,\SH. U. LQ.
667 (1986).

120. Indeed, Garrett Hardin cited the oceans as just such an cxmnple.
Hardin, supra note 118, at 1245. See alsoJohn A.C. Con}'beare, bltemat;ollal
OrganizatUm and the Tlzeqry ojPropert), Rights, 34 Im'L ORG. 307, 319 (1980);
SEYOM BROWN ET AL., REGIMES FOR THE OCEAN, alITER SPACE, AND TIlE

WEATHER (1977); Per Magnus W·tikman, Ma7lagi7lg du' Global Comm01l.S, 36
!NT'L ORG. 511, 511 (1982).
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point out how particular examples ofland based and maritime
assets differ from the paradigmatic examples on which the dis­
cussion has centered to this point. Our brief discussion of fish­
ing rights confirms that the important question is whether pos­
session of an asset must be accompanied by marketable title in
order for its value to be enjoyed; the land/water distinction is
important only insofar as it correlates with the question of im­
portance of marketability. Our discussion of Sierra Leone
diamonds and of the regime of Antarctica suggests that, for
land territory as well, the true explanatory variable is the de­
gree of importance attached to direct possession as opposed to
marketability.

1. Fish

Certain types of maritime assets can be appropriated phys­
ically through simple capture, and, conversely, certain types of
land-based assets are more dependent on marketable title. As
an example of the former, consider fishing rights. Sale of fish­
ing rights depends on marketable title. A country will only be
able to license foreign fishermen to fish in an area if the area
is one as to which their title is generally recognized. In this
sense, our generalization holds true. With regard to maritime
spaces, marketable title matters because it is a large part of the
reason that states want to own particular maritime areas.

However, fish can be physically captured, and once cap­
tured, they are valuable even outside a regime of marketable
title. The prevalence of illegal, unregulated, and unreported
fishing is viewed as "one of the most severe problems currently
affecting world fisheries."121 Fish may be caught unlawfully if
vessels enter a coastal state's EEZ and harvest stocks without a
license. Alternatively, fishing vessels may stay just outside the
EEZ and capture fish that cross from the EEZ into high seas
areas, an activity that may also be unlawful under the Conven­
tion.122 Once the fish are taken to port, it is unlikely that any

121. Oceans and the Law of the Sea: Law of the Sea; the Review by the Commis­
sion on Sustainable Development of the Sectoral Theme of "Oceans and Seas, " Report
of the Secreta7)'..Genera~ U.N. GAOR, 54th Sess., Agenda Item 40(a), 40(c) 1
249, U.N. Doc. A/54/429 (1999) [hereinafter Oceans and the Law of the Sell].

122. The situation of fish crossing from the EEZ into the high seas, or
between the exclusive economic zones of several states, is addressed in UN­
CLOS in provisions relating to straddling stocks and highly migratory spe­
cies. See UNCLOS, supra note 3, arts. 63-64, 1833 U.N.T.S. at 422-23. The
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buyer can determine whether the fish were lawfully taken from
a particular maritime area. The possession of the fish is suffi­
cient to vest property rights without any constraints or depen­
dence on legal rules.

In this respect, fish are different from hydrocarbons. Be­
cause of the extensive investment necessary to locate and then
exploit hydrocarbons, and because of the difficulty of protect­
ing one's investment through purely physical means, hydrocar­
bon licensing is a better example of legal norms than fishing.
Even though fish are a maritime resource, they are assets that
do not fit in the contrasting land/sea paradigm. Certainly the
very nature of fishing, as a smaller and mobile operation, dis­
tinguishes it from hydrocarbon exploitation. The norms relat­
ing to fishing, however, stand in contrast as well. Although
rules have been established to regulate fishing in different
maritime zones, considerable ambiguity and discretion remain
in determining the substantive content of those rules. 123 Con­
tinuing problems of illegal, unregulated, and unreported fish­
ing, as well as the prevalent practice of reflagging vessels, al­
lows these assets to be enjoyed by virtue of possession. 124

The available dispute settlement procedures in UNCLOS
reinforce this situation by excluding the vast majority of fisher­
ies disputes from compulsory procedures entailing binding de­
cisions.125 Even if fishing activities are within the jurisdiction

Convention primarily requires that states cooperate in the conservation and
management of these species without la}ing out specific rules on tot."ll allow­
able catch or allocations to particular states.

123. The vagueness inhering in the principles relating to fishing on the
high seas is evident in provisions imposing duties of cooperation for conser­
vation and management, \\ithout further specification of what that duty
might involve. See id. arts. 117, 118, 1833 D.N.T.S. at 441. Considerable dis­
cretion is apparent in the rules relating to the coastal state's so,·ereign rights
in the EEZ-the Convention leaves decisions relating to ma.ximum sustaina­
ble yield, the total allowable catch and what states may access the zone under
what conditions to the discretion of the coastal state. &F id. arts. 61-62, 1833
D.N.T.S. at 420-22.

124. Harvesting of fish in contravention of regional management organi­
zations or arrangements occurs precisely because flShing vessels do not con­
sider themselves bound by rules if the flag state is not a member or signatory
to the legal regime-or the fishing vessel \\ill register \\;th a state in order to
avoid legal restrictions on fishing. See Oceans and tliF Law OftllF &0. supra notc
121, 'j['j[ 249-251, at 29.

125. See UNCLOS, mpra note 3, art. 297(3), 1833 LT.N.T.S. at 514. Para­
graph 3 of Article 297 excludes all disputes relating to the coast..l1 statc's
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of a tribunal or court constituted under UNCLOS, a decision
that fish had been caught unlawfully cannot be easily en­
forced. The ability to sell fish in international markets by vir­
tue of possession of the asset indicates that there is little incen­
tive to obtain marketable title. The value of marketable title
for fishing, as we mentioned above, is the ability of a state to
license fishing in a defined area. This licensing activity re­
mains valuable if a state wishes to sell the fish harvested from
that defined zone in the ports of the licensing state. If the
licensing state is unable to police the fishing activities under its
legal jurisdiction, unlawful fishing can still prove profitable.
As such, fishing is not a pure example of norm-based theory at
work; the realist aspects arise out of the fact that fish can be
captured, and enjoyed, outside the law.

2. Diamonds

Conversely, there are land-based resources that are vul­
nerable to legal norms because their enjoyment depends at
least in part on possession of marketable title. A particular ex­
ample of such a resource is diamonds from conflict zones.
The so-called "blood diamonds" have been described as the
heart of the conflict beu'Ieen government and rebel forces in
Sierra Leone. I26 The rebels control the major diamond pro­
ducing areas in Sierra Leone and use the income generated
from diamond sales to purchase weapons for the civil war.

sovereign rights over its living resources from the compulsory procedures in
Section 2 of Part XV of the Convention. The only exceptions are for a lim­
ited category of narrowly defined disputes, which can be referred to non­
binding conciliation. The Convention gives no indication as to whether dis­
putes relating to straddling stocks, highly migratory species, catadromous
species, or anadromous species fall within this exclusionary provision or
whether they would be submitted to mandatory procedures. Although high
seas fisheries disputes are subject to the compulsory procedures, if states
have entered into regional agreements as part of their duties to cooperate
for conservation and management, then non-compulsory dispute settlement
provisions in those agreements may override the mandatory mechanism in
UNCLOS. See Southern Bluefin Tuna Cases-Australia and New Zealand v.
Japan, Award on Jurisdiction and Admissibility, (N.Z. v. Japan; Austl. v. Ja­
pan) (Arbitral Tribunal constituted under Annex VII of the United Nations
Convention on the Law of the Sea, Aug. 4, 2000), at http://
www.oceanlaw.plus.com/cases/tuna2a.hun (last visited April 15,2001).

126. See Michael Littlejohns, UN Backs Diamonds 'Blood Trade'Measures, FIN.

TIMES,July 6,2000, at 13 (citing comments by the Sierra Leone Ambassador
to the United Nations and the British delegate to the Security Council).
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The conflict in Sierra Leone has witnessed large numbers of
civilian casualties and deaths as well as savage violations of
human rights. The profitable trade of diamonds through in­
ternational markets has been vital for the rebels as a source of
income in pursuing the war. As one journalist has noted emo­
tionally, "When diamonds as symbols of love become symbols
of hate, it is time to see them for what they are and control
their mobility."127

In early July, the Security Council adopted a resolution
under Chapter VII of the United Nations Charter requiring all
states to boycott the sale of diamonds from Sierra Leone.I~8All
states are required to carry out the decisions of the Security
Council,129 and the obligations under the United Nations
Charter override any obligations under other international
agreements.ISO The resolution requires all states to "t"lke the
necessary measures to prohibit the direct or indirect import of
all rough diamonds from Sierra Leone to their territofy."131
This embargo remains in place until the government of Sierra
Leone establishes an effective Certificate of Origin regime for
its rough diamonds. ls2 At that time, the rough diamonds con­
trolled by the government through the certification regime
would be exempt from the sanction.ISS

The United Nations had previously placed embargos on
diamonds from areas held by Angolan rebels and had set up a
panel to monitor the illegal exploitation of resources, inc1ud-

127. Bold New Step Towards tile End ofOT/e ofAfriro:r Cit,il n~1'3, INDEl'ENDE/I.,­

Guly 7, 2000), available at http://allafrica.com/stories/200007070I81.hunl.
128. S.C. Res. 1306, U.N. SCOR, 4168th mtg. 'j 1, U.N. Doc. S/RES/1306

(2000). In accordance with Article 41, which is part of Chapter \'11, the ml'41­
sures the Security Council may take "include complctc or partial inlcmlp­
tion of economic relations and of rail, sea, air, postal, tclcgraphic, radio, and
other means of communication, and the severance of diplomatic relations."
U.N. CHARTER art. 41. The measures typically taken b)' the Council in thc
face of a threat to international peace and sccurity are ceonomic sanctions.
arms embargoes, and the suspension of air transport. Thc Council is not
limited to the types of sanctions specifically mentioncd in the Charter but
may devise different sanctions, with differing degrees ofscvcrit)', to mect thc
needs of the situation. See id. arts. 39, 42.

129. See U.N. CHARTER art. 48.
130. fd. art. 103.
131. S.C. Res. 1306, U.N. SCOR, 55th Scss., 4168th mtg. 'i I, U.N. Doc. SI

RES/1306 (2000).
132. See id. 'JI 2.
133. See id. 'JI 5.
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ing diamonds, in Congo.134 However, the measures taken
against Sierra Leone were of a different nature (described as
"experimental"),135 as they were designed to create a partiCl1­
lar cooperative regime to certify the origins of the diamonds.

The question of cooperation in this regime is para­
mount. I36 In particular, the role of the Liberian president,
who supports the rebels in Sierra Leone and has acted as a
middleman in this diamond trade, is critical for its effective­
ness.137 The Security Council resolution expressed concern
over reports about Liberia's role in diamonds transiting its ter­
ritory, but did not apply any sanctions against Liberia's dia­
mond trade. I3S This lacuna has the potential to allow the ille­
gal trade to continue. However, the importance of marketable
title nonetheless impacts on the extent that enjoyment can be
derived from mere possession. A U.S. company had procured
a contract from the rebels for the entire mining rights in Si­
erra Leone but has not been able to market the contract. 139

The effect of the Security Council resolution is that the
value of the good in question is greatly reduced in the absence
of marketable title:

[AJ t least the UN ban will drive down the price of
diamonds from Sierra Leone. Already De Beers,
which handles about 70% of gemstone production,
has said it will not buy diamonds from any conflict
zone. Other leading traders have said the same, as
have the governments of countries-Belgium, Israel

134. See Carola Hoyos, Security Council Acts on Diamond Trade, FIN. TIMES,
July 1, 2000, at 5.

135. Barbara Crossette, UN Outlaws Sierra Leone Diamonds, IN"l"L HERALD
TRlB., July 7, 2000, at 4.

136. "No one believes that a ban on something as tiny and valuable as
diamonds can be completely effective; someone will always buy them." Is
That a Rebel Rock On Your Finger?, ECONOMIST,July 8, 2000, at 42 [hereinafter
Rebel Rock]. See also Ewen MacAskill, Back Diamond Ban, Cook Urges Traders,
GUARDIAN (London), July 7, 2000, at 20 (noting that support was required
from the major diamond trading centers in Antwerp, Tel Aviv, and Bombay).

137. Security Council Bars Gem Purchases from Sierra Leone Rebels, WASH. POST,
July 6, 2000, at A4.

138. S.C. Res. 1306, supra note 128, Part A.
139. Morning Edition Show: UN Embargo on Diamond Purchases from Rebels

Fighting to Overthrow Sierra Leone's Government (NPR radio broadcast, July 7,
2000) [hereinafter Morning Edition Show]. See also Tom Masland, In Search of
Hot Rocks, NEWSWEEK, July 10, 2000, at 30.
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and India-which import rough diamonds for cut­
ting and polishing. This means that diamond smug­
glers will get less money from dealers prepared to
break the ban.140

A further threat to the diamond industry comes from con­
sumer pressure and the risk of a boycott against diamonds,
similar to the boycott organized against furs. 141 This potential
backlash has affected both diamond producing countries as
well as importing countries.142 Exports of diamonds can ac­
count for a significant proportion of a country's gross domes­
tic product.143 The diamond industry has become very wary of
diamonds from Liberia (which has acted as a conduit for the
blood diamonds), making them more difficult to market. 144

Importing countries are anxious to avoid the threat of a
consumer boycott and have thus agreed to consider a plan
whereby legally mined diamonds would be sold in sealed con­
tainers labeled with the country of extraction. loiS In addition,
the certificate will use special printing to avoid the possibility
of certificates being counterfeited.146 The intention is to cre­
ate a paper-based "chain of warranties" from the extraction of
the diamond through to the jeweler.147 The importance of
marketable title has been recognized as the key to preventing
the illicit trade: "smuggling must be prevented b}' creating
competitive business conditions for legal traders, making it
easier and more profitable, or at least as profitable, to do busi­
ness legally."148

140. Rebel Rock, supra note 136.
141. Masland, supra note 139, at 31.
142. Andrew Parker et aI., Special &port: Be/ween a Rod: and a Hard Piau,

FIN. TIMES, July 12, 2000, at 8.
143. See Masland, supra note 139, at 30.
144. Morning Edition Slww, supra note 139. Su also Andrcl\' Parkcr ct al.,

Liberia Swkes A.frUan Gem War. Preside1lt Named as Kry' Figure iI/ Sima uone
Rebels' Illicit Dia7llOnd Trade, FIN. TIMES, Jul)' 10, 2000, at 1 (citing Pctcr
Meeus, the general director ofAntwerp's Diamond High Council, describing
the black market in illicit diamonds as being "marginaliscd").

145. Masland, supra note 139, at 31.
146. 'Clean' Strone dia7llOnds: experts to set up certification S)'slnn, AGEl':CE

FRANCE PRESSE,July 12, 2000, LEXlS, News Group File.
147. Parker et aI., supra note 142.
148. fd. (citing a repon by the U.S. Agency for International De\'elopment

on diamonds and the conflict in Sierra Leone).

Imaged with the Permission of N.Y.U. Journal of International Law and Politics



HeinOnline -- 33 N.Y.U. J. Int’l L. & Pol. 758 2000-2001

758

3. Antarctica

INTERNATIONAL LAW AND POUTICS [Vol. 3:i:703

The law relating to Antarctica provides another case
study; like the case of the legal response to Sierra Leone
diamonds, it is a regime of land-based property that in certain
respects more nearly resembles the rules regulating maritime
property. Although a land-mass, Antarctica is largely uninhab­
itable because approximately 98% of the continent is covered
by ice. Beyond the land-mass and the permanently frozen
shelf ice, there is a large area of sea that is frozen in some
seasons and navigable in others.

Antarctica is important because of its prIstme environ­
ment and its many scientific attributes relating to its marine
ecosystem and its impact on the world's climate. However, it is
now reasonably certain that Antarctica also contains valuable
reserves of natural resources, such as coal, oil, gas, and pre­
cious metals. With this potential wealth, it is unsurprising that
states would make claims to sovereignty over areas in Antarc­
tica. Claims to sovereignty have been based on the view that
states consider Antarctica to be terra nullius. 149 States have
sought to fortify their title by the ordinary methods of adminis­
trative control and state activity.150 The question has been

149. There is some uncertainty as to who first sighted Antarctica-the
United States, the United Kingdom, and France have all claimed that they
were the first to discover Antarctica. In the second half of the 19th century
and then in to the 20th century, sealing and whaling activities increased in
the area. Claims began to be made to the territory of Antarctica in 1917. In
that year, the United Kingdom claimed the whole of Antarctica. This was
followed by claims by New Zealand in 1923, France in 1924, Australia in
1933, Nonvay in 1939, and then Chile and Argentina in 1940. The claims of
the United Kingdom, Chile, and Argentina overlap. There is also one sec­
tor, Marie Byrd Land, that has not been claimed. Admiral Byrd discovered
this sector and claimed it for the United States, but his claim \vas not offi­
cially adopted. The United States and Russia do not recognize the claim of
any other state.

150. For example, the United Kingdom resisted possible attempts at con­
trol by the United States when it learned in 1934 that an American explorer
\vas to establish a post office at the expedition's base in the Ross Depen­
dency. Britain considered that this act could well infringe on its sovereignty
as well as the administrative rights of New Zealand in the area. The United
States claimed that the United Kingdom could not establish sovereignty
based on mere discovery. In response, the United Kingdom pointed to regu­
lations and an Order in Council that had been passed with respect to the
Dependency and also to the issue of whaling licenses along with the appoint­
ment of a special officer to act as magistrate for the area. Any issuance of
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whether acts of intermittent exploration and temporary
sojourns by scientists in isolated camps could be considered
sufficient for states to have established control over the rele­
vant area.

The claimant states recognized that it was not physically
possible for them to assert their sovereignty over Antarctica in
the same 'way as other land territory. Instead, a legal regime
was created by virtue of the 1959 Antarctica Treaty}!il This
agreement basically "freezes" (or "puts on ice") all territorial
claims to Antarctica. Existing claims to sovereignty in An~'lrC­

tica are not affected by the treaty, but Article IV(2) provides
that:

No acts or activities taking place while the present
treaty is in force shall constitute a basis for asserting,
supporting or denying a claim to territorial sover­
eignty in Antarctica or create any rights of sover­
eignty in Antarctica. No new claim, or enlargement
of an existing claim, to territorial sovereignty in Ant­
arctica shall be asserted while the present treaty is in
force. 152

The 1959 Treaty has been ratified by all the states activel}'
interested in Antarctica.153 This basic legal regime has been
supplemented by the 1972 Convention for the Conservation of

stamps made in the United States or dispatch of mail was onl)' accepmble to
the United Kingdom if those acts were not meant to be an assertion of
United States sovereignty over the Dependency.

151. Antarctic Treaty, supra note 11, 12 U.S.T. 794, 402 V.N.T.S. 71.
152. fd. art. IV, 12 U.S.T. at 796, 402 U.N.T.S. at 74.
153. The treaty also provides for freedom of movement and scientific ex­

ploration throughout Antarctica. Antarctic Treaty, supra note 11, an. II, 12
U.S.T. at 795, 402 U.N.T.S. at 74. The parties further agree to cooperate
with one another and not to use Antarctica for military purposes. Id. an. I,
12 U.S.T. at 795,402 U.N.T.S. at 72. The treaty pro\ides for meetings of the
consultative parties at "suitable intervals and places." /d. an. IX, 12 U.S.T. at
798,402 U.N.T.S. at 78. These Consultati\'e Meetings have adopted over 150
recommendations concerning acti\ities in Antarctica. While these recom­
mendations are non-binding, they have led to impormnt consermtion mea­
sures. CHRISTOPHER C. JOYNER, GoVERNING THE FROZEN CmtMOll:S: THE
ANTARCTIC REGIME AND ENVIRONMENTAL PROTECTION 62-63, 66-67 (1998).
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Antarctic Sealsl54 and the 1980 Convention for the Conserva­
tion of Antarctic Marine Living Resources. 155

Although the 1959 Treaty prevented any further asser­
tions of sovereignty to Antarctica, it did not resolve the ques­
tion of rights to mineral resources. Once again, the relevant
states turned to legal norms as a way of formulating an ap·
proach that would accommodate mutual interests. An attempt
to meet this need was first made in 1988 with the adoption of
the 1988 Convention on the Regulation of Antarctic Mineral
Resources Activities. 156 This Convention has not entered into
force-primarily because some States Parties wished to ban
outright any mineral exploitation.157 The compromise
reached led to the adoption of a Protocol on Environmental
Protection to the Antarctica Treaty, which prohibits all mining
for at least fifty years, with the option to continue the ban
thereafter. 15S The result of this inter-state cooperation is that
no mining company will want to take the risk of investing in an
operation where legal title is uncertain. The cooperative re­
gime created is thus comparable to the system established for
the non-living resources of the oceans.

B. International Realism, International Norms, and the Two
Sovereignty Regimes

This emphasis on the importance of international market­
able title appears to present a challenge to international rela­
tions theory. Certain theorists-those of the "realist" school of
thought-have dismissed the importance of international le­
gal institutions.159 Yet, with regard to the international law of
the sea, the existence of legal institutions for acquisition and

154. Convention for the Conservation of Antarctic Seals, Feb. 11, 1972,29
U.S.T. 441, 11 l.L.M. 251.

155. Convention for the Conservation of Antarctic Marine Living Re­
sources, May 20, 1980,33 U.S.T. 3476, 19 l.L.M. 841.

156. Convention on the Regulation of Antartic Mineral Resources Activi­
ties, June 2, 1988, 27 l.L.M. 859, 868.

157. Australia and France, for example, proposed that Antarctica should
be turned into a wilderness reserve where all mining and exploitation would
be forbidden. Catherine Redgwell, Current Developments: International Law
(Antartica), 39 INT'L & COMPo L.Q. 477 (1990).

158. Protocol on Environmental Protection to the Antarctica Treaty, Oct.
4,1991,1991 U.S.T. LEXIS 170, at *2.

159. See, e.g.,JohnJ. Mearsheimer, The False Promise of International Institu­
tions, 19 INT'L SEC., Winter 1994/95, at 5.
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quieting of title is of central importance. It appears from the
UNCLOS example that, where marketability of title really mat­
ters, states have been able to devise ways to overcome the "an­
archy" of international relations and create mandatory legal
regimes. We conclude, however, that the success of interna­
tionallaw in creating such regimes depends on the special cir­
cumstances of the maritime law situation and that UNCLOS,
even if it fulfills its creators' expectations, may not be cause for
general optimism about international legal processes. The
reason is that what is central about the maritime situation is
not so much that marketable title is of value, but that \\ithout
marketable title maritime areas are not of much use at all.

1. Land and Realism; Water and Nonns

Speaking generally, the legal doctrines dealing "ith the
acquisition of land territory have a natural affinity for the real­
ist international relations paradigm (sometimes thought to be
the dominant paradigm in the discipline). By contrast, the
doctrines for assignment of rights to maritime spaces do not fit
so easily within this power-based model, but have been very
much dependent on the creation and recognition of norms.

The general affinity of land acquisition rules for realism
follows from the realist focus on force. Realism, put very sim­
ply, explains international relations in terms of the interests
that states have and their ability to effectuate those interests
through imposition of their will on other states. Realists insist
that states are not bound by norms, but remain free to ,iolate
international law with impunity whenever it is in their interest
to do SO.160 In the "anarchical" international system, no supe­
rior force exists to coerce states into compliance if it is not in
their interest to act SO.161

160. Traditional realists have analyzed international relations through a
lens where power and laws represent two different poles. The scholars that
have classically represented this approach include Hans Morgenthau, Georg
Schwarzenberger, and George Kennan. Sfe getleral~l' HANS MORC£""Tl-L\U,
POlines AMONG NATIONS (5th ed. 1973); Ian Brownlie, Tile R£1alioll of LoU'
and Power, in CoNTEMPORARY PROBLEMS OF INTERNATIONAL L\w: Ess.ws IN
HONOUR OF GEORG SCHWARZENBERCER 19 (1988). Neorealists (or "struCtural
realists"), such as Kenneth Waltz, also construct the international S)'Stem
without a role for intemationallaw. See, e.g., KENNETII N. WALTZ, THEORY OF
lNrERNATIONAL POlines (1983).

161. MORGENTHAU, supra note 160, at 290-91, argues:
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The affinity between realism and the legal doctrines sur­
rounding acquisition of land territory lies in the fact that the
legal doctrines regulating acquisition of land rely importantly
on the sheer fact of physical possession. As we have described
above, this reliance has both substantive and procedural as­
pects. Substantively, the most important consideration for as­
signment of title to land territory is continuous effective occu­
pation of the territory. Procedurally, there is no legal mecha­
nism by which a state in occupation of territory can be forced
to submit to a binding determination of title. Thus, a power­
ful state with military capability can continue to hold territory
and, over the long term, can consolidate its legal claim at the
expense of its weaker neighbors.

A different explanation is needed, however, to under­
stand the way that maritime territory is allocated. As noted
above, maritime territory cannot be occupied in the same
manner as land territory.162 For the oceans, physical occupa­
tion is irrelevant, and for this reason military capabilities are
irrelevant as well. Furthermore, in order to become fully eligi­
ble for assignment of maritime space, a state must sign the
United Nations Convention on the Law of the Sea. IG3 The
procedural consequence of signing the Convention is auto­
matic amenability to the jurisdiction of international tribunals.
Moreover, once adjudication of the correct maritime bound­
ary is complete, the resulting delimitation is in large part self­
enforcing, because third parties will not be interested in
purchasing rights to explore or exploit an area from the losing
party.

The realist explanation of international relations there­
fore does not explain satisfactorily the legal doctrines regulat­
ing the allocation of maritime territory. Allocation of mari­
time territory is largely dependent on norms (rather than
force) and realists deny that norms constrain state behavior

The great majority of rules of international law are generally ob­
served by all nations without actual compulsion, for it is generally
in the interest of all nations concerned to honor their obligations
under international law ... [when] compliance with international
law and its enforcement have a direct bearing upon the relative
power of the nations concerned .... [C]onsiderations of power
rather than law determine compliance and enforcement.

162. See supra Part n.B.
163. UNCLOS, supra note 3.
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when important interests are at stake. To understand mari­
time law, it is therefore necessary to turn to alternative interna­
tional relations paradigms. Liberal and neoliberal theories
(which are sometimes referred to as "idealist" because of their
reliance on norms) have responded to realists' emphasis on
power by insisting that legal and social norms constrain states
in important ways.l64 These legal and social constraints exist
regardless of the absence of any single actor with the capacity
to force recalcitrant states into compliance.165

The emphasis on norms is perhaps best articulated in
what has been denominated "regime theory."166 Regimes are
"implicit or explicit principles, norms, rules and decision-mak­
ing procedures around which actors' expectations converge in
a given area of international relations."167 They are formed,

164. These responses are evident in the liberal and neoliberal IiteralUre.
See Anne-Marie Slaughter Burley, IntemaJional Law and Intmlational RrlatiQT15
Theory: A Dual Agenda, 87 AM.J.INr'L L. 205, 207-26 (1993) (describing the
evolving response of international legal theorists to the traditional rc.>alist
doctrine). Liberal theory in international relations takes man)' forms (in­
cluding neoliberal institutionalism, market analogies, game theor)", and insti­
tutional bargaining) that have been developed b)' different writers. Sti' gmer­
ally Kenneth W. Abbott, Modern Intemational Relations Tlleo')': .4 Prosputlls for
IntemationalLaw)'ers, 14 YALEj.INr'L L 335 (1989) (discussing game theo!')',
political market failures, and primary market failures); Friedrich KratcllO\\il
& John G. Ruggie, International Organization: A Stati' oftlli' Art on an ,·lrt ofille
Stale, 40 INr'L ORG. 753 (1986) (tracing the de\'c1opment of international
organization theory); ROBERT O. KEOHANE, Il\'TERNATlONAL INS1TlVnONS
AND STATE POWER (1989) (including an explanation of ncoliberal institution­
alism).

165. Thus, Keohane writes, "the implication that the search for power
constitutes an overriding interest in all cases ... [is] rejected. Under differ­
ent systemic conditions states will define their self-interests differently." Rob­
ert O. Keohane, Theory oj World Politics: Structural Rralisl1l and Ik)'ollll, ill Po­
LmCAL SCIENCE: THE STATE OF THE DlSClPUNE 503, 529 (A. Finifter cd.,
1983). See also Duncan Snidal, Tile Limits of Hegemonic Siabili/)' TileD')', 39
INr'L ORG. 579, 593-94 (1985); Abbott, SIlpra note 164, at 350.

166. As with international liberal theo!')', a variety of theories emplo}ing
the concept of regimes have been de\ised and anal)'zed. For an oveniew of
the different theories, see generally Stephan Haggard & Betll A. Simmons,
Theories of International Regimes, 41 INT'L ORG. 491 (1987); Oran R. Young,
International Regimes: Toward a New TIIffJ')' ofb/Stilutiolls, 39 WORLD POI... 104
(1986); ANDREAS HAsENCLEVER ET AL., THEORIES OF INTERN.\T10NAL REGIMES

(1997).
167. Stephen Krasner has defined regimes as:

implicit or explicit principles, norms, rules and decision-making
procedures around which actors' expectations converge in a gi\'en
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regime theory predicts, when the interests of states in a partic­
ular issue area converge around certain norms and there is
widespread, general recognition that cooperation is essential
to achieve particular goalS.168 International regimes enhance
compliance with international agreements as they establish le­
gitimate standards of behavior for states to follow by reducing
the incentives to cheat and enhancing the value of reputa­
tion. 169 Norm-based theories-and in particular, regime the­
ory-more adequately account for the substantive and proce­
dural aspects of the legal doctrines for assignment of maritime
space than does realism. It is for this reason that regime the­
ory has been used, not surprisingly, to explain the emerging
law of the oceans. 170

2. Maritime Law as a Special Case

The law for allocation of maritime areas poses a challenge
to realism in the following sense. The above analysis suggests
that where marketable title really matters, ways can be found
to provide for it. The two regimes of maritime and land prop­
erty are reconcilable because the common denominator is the

area of international relations. Principles are beliefs of fact, causa­
tion and rectitude. Nonns are standards of behavior defined in
tenns of rights and obligations. Rules are specific prescriptions or
proscriptions for action. Decision-making procedures are prevail­
ing practices for making and implementing collective choice.

Stephen D. Krasner, Structural Causes and Regime Consequences: Regimes as In­
tervening Variables, in INTERNATIONAL REGIMES 1, 2 (Stephen D. Krasner cd.,
1983). This definition has been criticized because of the difficulties in pre­
cisely identifying, and distinguishing between, the relevant procedures. See,
e.g., Haggard & Simmons, supra note 166, at 493-94; Young, supra note 166,
at 106. Robert Keohane has defined regimes more simply as, "institutions
with explicit rules, agreed upon by governments, that pertain to particular
sets of issues in international relations." Robert O. Keohane, Neoliberal Insti­
tutionalism: A Perspective of World Politics, in INTERNATIONAL INSfITUTIONS AND
STATE POWER, supra note 164, at 4.

168. "The creation of international rules, regimes and institutions is seen
as a purposeful activity designed to improve unsatisfactory situations." Ab­
bott, supra note 164, at 354.

169. See ROBERT O. KEOHANE, AFTER HEGEMONY: COOPERATION AND DIS­
CORD IN THE WORLD POLITICAL ECONOMY 244-45 (1984).

170. See, e.g., Elliot L. Richardson, Dispute Settlement Under the Convention on
the Law ofthe Sea: A Flexible and Comprehensive Extension ofthe Rule ofthe Law to
Ocean Space, in CONTEMPORARY ISSUES IN INTERNATIONAL LAw, ESSAYS IN
HONOR OF LOUIS B. SOHN 149, 151-52 (Thomas Buergenthal ed., 1984).
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presence or absence of a need for legal mechanisms to clear
title. Realism, however, seems to predict that strong and stable
legal regimes, regardless of their desirability, are not possible
in a state of anarchy such as international relations. 171 To the
realist, legal norms require the presence of a sovereign capa­
ble of forcing individual actors to comply. The realist would
recognize that, in some circumstances, a stable system of
norms and norm enforcement would be mutuall)' preferable.
The realist would predict, however, that in such circumstances,
the suboptimal state ofaffairs would remain in effect because a
mutually beneficial solution would be impossible to attain.

While the existence ofa stable set of rules and institutions
for allocation of maritime space poses a challenge to realism,
it turns out on closer examination that the challenge is a very
limited one. Maritime territory presents a special case, per­
haps not entirely unique, but of quite limited relevance. The
reason is that in an important sense the rules and institutions
for allocation of maritime territory are not conflictual. The
realist can explain the special treatment of maritime territory
by pointing to the unusual circumstance that no state has an
incentive to appropriate maritime assets outside the regime of
marketable title. There is, in other words, no incentive to
cheat.

The possibility of an incentive to violate the rules is pre­
cisely the typical issue of concern to the realist. States with the
power to seize the assets of their neighbors will do so "ithout
concern for normative prohibitions, even in circumstances
where all states might benefit from general norms against
seizure. Each state knows that its own conformity to the rules
may not be reciprocated by the others; moreover, regardless of
what the others do, the incentive to violate the rules oneself
exists. The realist thus bases her or his pessimistic conclusion
on the existence of incentives to cheat.

The important distinction betw'een paradigmatic land­
based and maritime assets lies in the existence of incentives to
cheat. The realist is concerned that it "ill be possible to cheat
by seizing property belonging to others and notes that such

171. See, e.g., Joseph M. Greico, A7Iardl)' a7ld the Limils of Cooprrati07l: .'\
Realist Critique of the Newest Liberal I7Istituti07lalism, 42 INT'L ORG. 485 (1988)
(arguing that the inhibitions for cooperation are considerabl)' greater than
acknowledged in neoIiberaIism).
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seizures are achievable in the absence of centralized enforce­
ment mechanisms. What makes paradigmatic maritime assets
distinctive is that they are not valuable in the absence of legally
sanctioned title. There is no reason to seize an asset that can­
not be marketed when the asset is of a type that is only valued
for its sale price. If an asset has no direct consumption value,
and the fact of its illegal acquisition will be public knowledge,
then the incentive to seize it is correspondingly diminished.

The paradigmatic example of maritime assets-rights to
license hydrocarbon exploration and exploitation-supports a
strong and stable regime of maritime rights because once the
owner is determined, other states have a very much dimin­
ished capacity to enter into licensing arrangements them­
selves. Maritime law is importantly cooperative rather than
conflictual. The history of the drafting of UNCLOS provides
ample evidence of the divergent demands and the difficulty of
reconciling them. However, the incentive to reach agreement
was strong (because some regime for allocation was perceived
to be necessary) and, more importantly, once agreement was
reached, ability to violate the rules was minimal.

Ironically, allocation of rights to land territory and to mar­
itime space appear equally "zero sum" in the sense that what is
given to one state necessarily comes at the expense of its com­
petitors.172 However, at a deeper level, allocation of maritime
space is importantly a coordination problem, rather than a dis­
tribution problem. Once rights are assigned, all states lose
their interests in violating those rights. All states have an inter­
est in reaching a solution to the problem of maritime alloca­
tion, and once a solution is reached, it is self-enforcing. The

172. This conclusion can be rephrased in tenns of game theory. Game
theorists have long recognized that certain games pose pure coordination
problems; that the players have no conflict of interest. One example, attrib­
uted to Thomas Schelling, concerns two friends who become separated in a
department store. They each wish to guess where to go to find the other,
knowing that the other will be engaged in the same endeavor. The only
thing that matters is that they both arrive at the same conclusion, for if they
do, they will be able to meet. There is no conflictual interest so long as
neither care about the location except insofar as it is the one chosen by the
other friend. THOMAS C. SCHELLING, THE STRATEGY OF CONFLIGf 54 (1980).

International examples of coordination problems are easy to identify.
Standardization of equipment, such as electric plugs or communications
conventions (where neither state has yet developed a vested interest in any
of the alternative standards) are commonly given examples.
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essential difference between the regimes for allocation of land
and water rights is that in the former case, illegally seized
property is almost as desirable as property that is acquired con­
sistently with legal norms, while in the latter, illegall}' seized
property is hardly worth having.

IV. CONCLUSION

Seen thus, the basic principles for land and sea appear
consistent. First, the initial dichotomy we noted is oversimpli­
fied because certain land-based assets (Antarctica) more
nearly resemble maritime assets than they resemble paradig­
matic assets on dry land. Second, once the true explanatory
variable is identified-the proportion of the asset's value that
is dependent on possessing legal title to the asset-the incon­
sistency disappears. In a context where legal title is necessary
to enjoy a particular asset, it is not surprising that de facto pos­
session is devalued and conformity to rules of acquisition be­
comes predominant. Law works well in the maritime context
only because there is no incentive to violate it.

Does this mean that the egalitarian historical account of
the rules for allocation of maritime space is an illusion? And
does this economic analysis implicitly cast doubt on the ability
of international law generally to structure conduct for the bet­
ter, by explaining the appearance of conformity to rules in the
UNCLOS context in terms of self-interest? Perhaps UNCLOS
is not, in reality, "the most important development in tlle set­
tlement of international disputes since the adoption of the
U.N. Charter and the Statute of the International Court ofJus­
tice," as one author claimed.173 ~erhaps the UNCLOS solu­
tion works only because maritime law is a uniquely easy case.

One test of this pessimistic conclusion is likely to be the
robustness of UNCLOS decision-making in areas outside tlle
paradigmatic ones on which we have mainly focused in this
article. The ability of UNCLOS adjudication to command re­
spect even when self-interest counsels defiance might better be
tested 'with regard to fishing rights, vessel seizures, interna­
tional maritime pollution, or marine scientific research.
Surely, however, one should not become too pessimistic. A
habit of obedience to international tribunals-and of genera-

173. See Boyle, supra note 96, at 37.
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lized respect for international legal nonns-might prove, over
time, ever harder to break. We have not yet arrived at the final
answer in the debate between international realists and their
opponents. Whether progress towards a generalized interna­
tional rule of law will be significantly hastened by the develop­
ment of institutions such as UNCLOS remains to be seen.

Imaged with the Permission of N.Y.D. Journal of International Law and Politics


