INTERNATIONAL COPYRIGHT PROTECTION AND THE
UNITED STATES: THE IMPACT OF THE UNESCO
UNIVERSAL COPYRIGHT CONVENTION ON
EXISTING LAW

THROUGH its copyright laws, nearly every nation ! gives its own nationals who
create literary or artistic works power to prevent commercial use of their crea-
tions without their consent. Within his own nation the artist, or his transferee,”
can determine on what terms his work-—such as books, music, plays, paintings,
and motion pictures—shall be produced and who shall produce it. Although
this may tend to restrict dissemination of authors’ works, most countries fecl
that copyright protection encourages literary and artistic production to an
extent which justifies its existence.?

A different situation arises, however, when an author in country 4 (the
country of first publication or origin) seeks the power to control reproduc-
tion or translation of his work in country B (the “protecting” country). For
several reasons country B may not protect foreign authors.® Country B may

1. Afghanistan, Ethiopia, Iraq, Mongolia, Nepal, Saudi Arabia, and Yemen provide
no copyright protection at all. 4 Uxesco Copyricur BrLn. 63-102 (Ne. 3 1951), Fer a
list of nations granting copyright to their own nationals, see 2 id. at 12-16 (No. 2-3 1949).
For a comprehensive survey of the domestic and international copyright laws of the
various nations, see 4 id. at 104-260 (No. 1-2 1951) (Europe) ; 4 id. at 63-102 (Ne. 3 1931)
(Africa; Asia) ; 414d. at 13-95 (No. 4 1951) (South America; Mexico) ; 5 id. 78-113 (Ne.
1 1952) (United States; Central America).

2. All nations, in substance, allow transfer of copyright. See 2 id. at 104-111 (No. 2-3
1949). But some nations give the author a snen-transferable right to object to mutilation
of his work which reflects adversely on his reputation. See p. 1076 iufra.

3. Procuring the author’s consent to repreduction usually involves remunerating him,
and this “right” to be paid is the author’s bread and butter. A complete tabulation of the
rights granted to an author by the various nations, describing the types of works pro-
tected and the author’s power over various uses, with citations to relevant statutory
provisions, may be found in 2 Uxesco CopyriGHT BUrLn. 18-143 (No. 2-3 1949); 2 #d. at
30-155 (No. 4 1949). For United States provisions, see 17 U.S.C. § 1 (Supp. 1932);
Howetr, TEE CopyriGHT Law 11-26, 120-53 (3d ed. 1932) (hereinafter cited as HowELL).

4. Purwnaxn, TeE Question oF CopyricHT 1-7, 35-93, 364-8 (1891) ; Chafce, Refice-
tion on Copyright Law, 45 CoL. L. Rev. 503, 505-15 (1945); Evans, Copyright ard the
Public Interest, 2 Unesco CorvrigET Burl, 2 (No. 1 1949). Sce also Pforzheimer,
Copyright Reform and the Duffy Bill, 47 Yare L.J. 433 (1933) ; Warner, U.S. Copyright
Act: Anti-Monopoly Provisions Necd Soire Revision, 34 AB.A.J. 459, 461-3 (1948) ;
H.R. Rep. No. 2222, 60th Cong., 2d Sess. 4 (1909). For an excellent critical and philo-
sophical treatment of copyright, see Chaffee, supra, at 503, 719.

5. In addition to the nations listed in note 1 supra, Albania, Bhutan, Burma,
Hashemite Jordan, Indonesia, Korea, Kuwait, Oman, San Marino, and U.S.S.R. seem to
grant no protection to foreign works. See chart, 2 Unesco Corvriont Brew 32 (No. 4
1949). For a wry comment on protection of foreign works in the Sovict Unien, sue
Chafee, supra note 4, at 523.
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freely enjoy a wealth of art created in other countries while contributing little
copyrightable material to the world.® Or its printers, in order to maintain a
monopoly over the printing of matter distributed domestically, may try to
prevent protection of material printed abroad.” Such attitudes, in turn, can
prejudice the rights of country B’s nationals in country 4 ; 4 may be reluctant
to give copyright protection to authors from nations which make it difficult
for A’s nationals to procure protection abroad.®

To curtail mutual piracy of foreign. literary works, most nations early at-
tempted to achieve international control through bilateral treaties.® These
treaties, many of which are still in force,'® obligate country B to honor
copyrights from country 4. But the bilateral approach from the start spurned
uniformity and engendered confusion.! Hence, nations sought instead to
assure copyright protection by multilateral agreement. During the last quarter
of the nineteenth century, European nations and a few others organized the
International Copyright Union, generally known as the “Berne Union.1?

6. China typifies this position: her literary production is probably negligible; at
least statistics on her literary production are not available. Unesco, SrATisTicAL Reront
oxn Boox Propucrion 1937-1950 (1952). And China pirates foreign works. Hearings
before Subcommittee No. 3 of the Committee on the Judiciary on H.R., 4059, 82d Cong.,
2d Sess. 209 (1952). Her international copyright obligations are confined to an article
of a 1903 Supplementary Treaty of Commerce with Japan, the present applicability of
which appears doubtful, 2 Unesco Copyricar BuLL. 52 (No. 4 1949), and article IX
of the 1946 Treaty of Friendship, Commerce and Navigation with the United States,
U.S. TreaTy Ser, No. 1871 (Dep't State 1946), 63 Srtar. 1300, 13089 (1949). The
latter agreement merely allows nationals of either country to comply with the copyright
law of the other. Ibid. For the extent and nature of protection in China, see 4 UNEsco
CopvriGET BurL. 70-72 (No. 3 1951).

7. The United States printing trades have taken this position. Seec pp. 1069-70
infra.

8. For an example of this kind of retaliation, see pp. 1079-80 infra.

9. 1 Lapas, THE INTERNATIONAL PROTECTION OF LITERARY AND ARTISTIC PHROPERTY
44-67 (1938) (hereinafter cited as Lapas). But see Finkelstein, Book Review, 48 Yare
L.J. 712 (1939) ; Chafee, Book Review, 52 Harv. L. Rev. 1378 (1939), both criticizing
Ladas’ treatment of copyright theory.

10. See, e.g., the present bilateral relations of France, 2 Unesco Coryricur BuLL.
64-72 (No. 4 1949). For a general treatment of modern bilateral arrangements, see 2 {d. at
30-155; 1 Lapas 150-79.

11. 1 Lapas 50-67. Also see list of United States copyright relations following
17 US.C.A. § 9 (Supp. 1952).

12. The official name is: L'Union internationale pour la protection des oeuvres
littéraires et artistiques. A history of the numerous preparatory teetings and of the final
conference called in 1886 for the signing of the treaty, plus a list of the countries partici«
pating, may be found in 1 Lapas 71-83. For a general discussion of the Interna«
tional Copyright Union see DeWolf, International Copyright Union, 18 J. PAr. OFF.
Soc’y 33 (1936) ; Solberg, The International Copyright Union, 36 YALe L.J. 68 (1926) ;
Solberg, Copyright Law Reform, 35 YaLe 1.J. 48, 66-8 (1925). See also, Corincer &
SxoNE JAMES, Law oF CopYRIGHT 268-87 (8th ed. 1948) (hereinafter cited as CorINGER) ;
Unwin, THE TrRuTH ABouT PUBLISHING 264-6 (4th ed. 1946), KiLror, INTERNATIONAL
CopyriGHT 1-36 (1944), BowkEer, CopyRIGHT: ITs HisTory anp Irs Law 31140 (1912),
Lancerierp, Notes on CopyricHT Iff 153-206 (1896).
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Acceptance of Berne, however, has been confined largely to Europe. The
United States3 and others in the Western Hemisphere * have remained
aloof.

In the hope of instituting a system of international copyright control which
would be acceptable to Berne members, to the United States, and to Latin
America, the United Nations Educational, Scientific and Cultural Organiza-
tion (Ux~Eesco) began in 1947 to draft a universal copyright convention.'®
Recent submission of the final draft of this decument '® poses anew the
general problem of effective international protection, and in particular the
question of United States participation.}?

United STATES ProTECTION OF FOREIGN \WORKS

The United States currently grants protection to only a limited number of
foreign works. This country has never joined the Berne Union.'® America

13. See Brown, The Role of the United States in Relation to the Intcriational Copy-
right Union in Recent Years, 34 J. Pat. Orr. Sec'y 141, 200 (1932); p. 1058 infra.

14. Of the Western Hemisphere nations only Brazil (1922), Canada (18%7), and
Haiti (1887) joined the Berne Union, 1 Lapas 121, and Haiti renounced the treaty in
1943, 2 Unesco CorpyricaT Burt. 84 (No. 4 1949). Dates in parentheses are those of
ratification. For discussion of copyright protection among American states, see Pax
AxntericAN UxnioN, COPYRIGHT PROTECTION IN THE AMERICAS, Pts. IV and V (Law and
Treaty Ser. No. 33, 2d ed. 1950) (hereinafter cited as ProTECTION IN THE AMERICAS) ;
Note, Inter-American Copyright Convention, 60 Harv. L. Rev. 1329 (1947) ; House of
Delegates: Proceedings, 33 A.B.A.J. 390, 399-400 (1947).

15. Resolution 2.4.1 of the General Conference of Unesco at Mexico City in 1947
stated : “Unesco shall, with all possible speed and with due regard to existing agreements,
consider the problem of improving Copyright on a world-wide basis” Quoted in 1
Uxesco CopyriGET BuiL. 2 (No. 1 1948). See Kuhn, The I ork of Unesco on Capyright,
43 Ax J. InTL L. 343 (1949). A comparative study of copyright laws was carricd on
in 1948, followed by meetings of committees of experts. The Third Committee of Experts,
meeting in Washington, D.C., in 1950, debated extensively the substantive provisions
which a new convention should contain. For a summary record of this meceting sce
3 Unesco CopyriGHT BurL. 3-99 (No. 3-4 1930). A final draft was completed in Paris
in 1951. 4 id. at 3-30 (No. 3 1951) (volumes 1-4 of the Uxesw Cupvrusat Durrietin
are devoted to presenting in detail the information collected by the Copyright Division of
Unesco). See also U.N. UniversaL Decraration ofF Human RisuTs, art. 27, § 2:
“Everyone has the right to the protection of the moral and material interests resulting
from any scientific, literary or artistic production of which he is the auther.”

16. Thirty-six nations, including the United States, signed the Uxksco Universal
Copyright Convention at an Intergovernmental Copyright Conference in Geneva, Switzer-
land, in September, 1952. 5 Uxesco CopvriGHT Burl. 27-9 (No. 3-4 1932). Four
countries—Belgium, Israel, Japan, and Peru—signed after the Conference had ended. For
2 complete list, see authorities cited in note 161 infra. But the Convention will not go
into effect until ratified. Unrversar CopyricHT ConvENnTION, art. IX (hercinafter cited
as UCC).

17. See p. 1083 infra. Enabling legislation will scon be presented to the Con-
gress. Communication to the YALE Law JournaL from Arthur Fisher, Register of Copy-
rights, dated February 26, 1953, in Yale Law Library.

18. See text at note 13 supra.
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was originally content to pirate literary works of other nations, especially
England’s.”® Under the federal copyright statute of 1790,2° a non-resident
alien could not procure copyright here?! An 1891 amendment, however,
forsook the policy of piracy by enabling foreigners to get American copy-
right,?? and the substance of that legislation persists to the present.?

Requirements for Acquiring Awmerican Copyright

Foreigners can currently obtain copyright in the United States only if certain
conditions are met. First, the President must proclaim that the foreign author’s
country grants American authors the same protection it gives its own
nationals.® Such proclamations have issued to thirty-six nations.2® Secondly,

19. In general, see BowkeR, CopyriGHT: ITs HisTory Anp Its LAw 341-72 (1912);
CopiNGER 291; Report of the British Commission of 1878, in Tre Question or Cory-
RIGHT 267-71 (Putnam ed. 1891) ; MaTtraEws, CHEAP Booxks AND Goop Books (1888);
PurnayM, INTERNATIONAL CorvriGHT (1879); WHITE, THE AMERICAN VIEW OF THE
CopyricHT QuEsTION (1880). For a British view of American piracy see Bouw, Tnn
Question oF UnreciprocaTED Foreioy CorvrigHT (1851). For an carly publisher's
defense of international copyright anarchy, see CAREY, THE INTERNATIONAL COPYRIGUT
QuesTioN Consiperep (1872); Carey, LErTeErs oN INTERNATIONAL Coryricur (1853).
And see, MORGAN, ANGLO-AMERICAN INTERNATIONAL Coryricut (1879).

20. Copyright Act of 1790, 1 Star. 124 (1790).

21. “[N]othing in this act shall be construed to extend to prohibit the importation
or vending, reprinting or publishing within the United States, of any map, chart, book
or books, written, printed, or published by any person not a citizen of the United States,
in foreign parts or places without the jurisdiction of the United States.” Copyright Act
of 1790, § 5, 1 Srar. 125 (1790).

22. 26 Stat. 1106-7 (1891) ; see H.R. Rer. No. 2401, 51st Cong., 1st Sess, (1890).

23. See 17 U.S.C. § 9 (Supp. 1952).

24. Ibid. A citizen of an unproclaimed country cannot, by assigning his reproduction
rights to a national of a proclaimed country, acquire protection in the United States. Bong
v. Alfred S. Campbell Art Co., 155 Fed. 116 (2d Cir. 1907), aff'd, 214 U.S. 236 (1909).
But the Second Circuit has held that the American assignee of Adolf Hitler, who had
no citizenship, had acquired a valid United States copyright in Mein Kampf. Houghton
Mifflin Co. v. Stackpole Sons, 104 F.2d 306 (2d Cir.), cert. denied, 308 U.S. 597 (1939).
For discussion of the Houghton Mifflin case see Breathitt, Copyright Protection of Aliens
and Stateless Persons, 41 Xy. L.J. 302 (1953) ; Dawson, Hitler and the Copyrights of
Stateless Persons, 21 Pa. B.A.Q. 26 (1949) ; Smith, The Kampf about “Mein Kampf,”
19 B.U.L. Rev. 633 (1939) ; Note, 49 Yate L.]J. 132 (1939) ; Note, 13 So. CArr. L. Rev.
356 (1940).

25. Argentina, Australia, Austria, Belgium, Canada, Chile, Costa Rica, Cuba,
Czechoslovakia, Danzig, Denmark, Finland, France, Germany, Great Britain and posses-
sions, Greece, Hungary, Ireland, Israel, Italy, Luxembourg, Mexico, Netherlands and
possessions, New Zealand, Norway, Palestine (excluding Trans-Jordan), Philippines,
Poland, Portugal, Rumania, Spain, Sweden, Switzerland, Tunisia, and Union of South
Africa. 17 U.S.C. § 9 (1952). The most recent proclaimed nation is the Principality of
Monaco. See 1 U.S. Cope Cong. & Apmin. NEws, 82d Cong., 2d Sess. 1001 (1952). By
praclamation, bilateral treaty, or multilateral convention, the United States has copyright
relations with a total of fifty-four nations. Ibid.
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a foreign author must comply with the formalities imposed on Americans.?
Any publication of the work must bear notice of copyright, its date, and the
name of its proprietor.2” The author must, on demand of the Register of Copy-
rights, deposit two copies of the work—or one copy and four dollars;* and
he must register his claim to protection.®® An author can copyright a work
not reproduced for sale, such as a motion picture, simply by filing with the
Copyright Office a registration containing a description of the work.®?

The Manufacturing Clause. The most serious obstacle confronting forcign
authors who seek American copyright is the statutory requirement that, in
order to be protected in the United States, all books or periodicals in the
English language “shall be printed from type set within the limits of the
United States.”3! Enacted in 18913 when the printing trades may have
needed shelter from foreign competition at the expense of English authors,®
the manufacturing clause has served to deny American copyright to all but the
best-known foreign authors writing in English.

The manufacturing clause presents no problem to an English author, such
as Winston Churchill, who writes a “sure” best seller.?* Regardless of the
statutory requirement, he or his publisher will make arrangements with an
American publisher to have his book printed here, thus reaping the advantages
of an American distribution network and large scale press runs to which
European equipment is not adapted3® Publishers commonly adopt this
practice.®6

26. 17 US.C. § 9 (Supp. 1952).

27. 17 U.S.C. §§ 10, 19 (Supp. 1952). But see Katz, Is Netice of Copyright Neces-
sary in Works Published Abroad?—A Query and a Quandary, [1933] Wasu. U.L.Q.
55; Note, 22 N.Y.U.L.Q. Rev. 105 (1947).

28. 17 U.S.C. §§ 13, 14, 215 (Supp. 1952).

29. 17 U.S.C. § 13 (Supp. 1952). 37 Covz Fer. Recs. § 202.1(b) (1949). Also see
Howerr 85-6.

30. 17 U.S.C. § 12 (Supp. 1952).

31. 17 U.S.C. § 16 (Supp. 1952). For discussion of the statute, see Breathitt, Copy-
right Protection of Aliens and Stateless Persons, 41 Ky. L.J. 302 (1933) ; Shriver, Notes
on the Low of Copyright and Linportation of Books, 31 Law L. J. 127 (1938) ; Solberg,
The New Copyright Bill, 15 Notre Dame Law. 123, 130-40 (1940) ; Note, Relaxation
of the Manufacturing Requirement for Forcign Works, 35 Cozx. L.Q. 452 (1930).

32. 26 Srat. 1107 (1891).

33. See H.R. Rep. No. 2401, 51st Cong., 1st Sess. 1-2 (1890); Solberg, The Inter-
national Copyright Union, 36 Yare L.J. 63, 104 (1926) ; Ashford, The Couzpulsory 2lan-
facturing Provisions in Ascap, Fourre CopymiGHT Law Svarustvre 527 (1932).
American publishers very shortly abandoned their earlier support of the manufacturing
clause. See statement of George H. Putnam quoted in Ashford, sufra, at 34-3.

34 The manufacturing clause also applies to works translated into English and
printed abroad. See 17 U.S.C. § 16 (Supp. 1952).

35. See Hearings, supra note 6, at 27; Chafee, supra note 4, at 523-6.

36. Hearings, supra note 6, at 27.
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The one who suffers most from the manufacturing requirement is the
English-writing alien who cannot predict his American market. Since Ameri-
can publishers are loath to print an edition of less than 8,000 copies,’” an
Englishman cannot use a small American printing to test the market here
by taking advantage of the American distributing network. Under an amend-
ment to the manufacturing clause,® however, a foreign author has six months
after a publication abroad in which to acquire a temporary American copy-
right on the material printed there. Known as ed interim. copyright, this
protection lasts for five years. During that time the author may import 1,500
protected copies of the work into the United States.?® But, if at the end of five
years he wants to retain American copyright, he must have an edition printed
in this country.2®

Ad interim protection is not all that a foreign author might desire. If his
work meets with little initial success, the foreign author may not find it
feasible to engineer an American printing during the ad interim period. Should
he later write a best seller, the demand for his earlier book might skyrocket.
But since the author could no longer copyright the earlier work in the United
States,** American publishers could reproduce it without paying royalties.
The problem is aggravated by the fact that denying copyright in a book
also precludes the foreign author from deriving any benefit from motion pic~
ture, radio, or dramatic adaptation of his work in the United States. Thus,
without an American edition, the English-writing author risks piracy which
may cost him the lion’s share of his potential reward.

Equality of Substantive Protection

Once a foreign author obtains United States copyright, however, his sub-
stantive protection is the same as that of Americans. He acquires the exclusive
right to vend, copy, or translate his work, or to perform it publicly for profit
if a musical work.#> In addition, a copyright proprietor can enjoin unauthor-
ized use of his work and recover minimum statutory damages therefore4?
This protection lasts twenty-eight years, renewable for an identical term.#4

37. Id. at 159.

38. 35 StaT. 1080 (1909), as amended, 17 U.S.C. § 22 (Supp. 1952).

39. Ibid. For a discussion of the most recent changes in ad interim protection, rais-
ing the import limit from 500 to 1500 copies and increasing the period for registration
from 60 days to six months, see Hearings before Committee on the Judiciary on H.R.
2285, 81st Cong., 1st Sess. (1949).

40. 17 U.S.C. § 23 (Supp. 1952).

41. 17 U.S.C. § 22 (Supp. 1952).

42. This list of rights is not exhaustive. For a complete list see 17 US.C. § 1
(Supp. 1952). For a short summary of authors’ rights, see Schulman, Authors’ Rights
in FepERAL BAr Ass’N, 7 CopyrIGHT PROBLEMS ANALYZEDp 19-30 (1952).

43. 17 U.S.C. § 101 (Supp. 1952).
44, 17 U.S.C. § 24 (Supp. 1952). See Kupferman, Rencwal of Copyright, 44 Cot.
L. Rev. 712 (1944).
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Inter-American Agreements

The requirements of proclamation, compliance with formalities, and do-
mestic manufacture do not apply to nationals of fourteen Latin American
nations who joined with the United States in the Buenos Aires Copyright
Convention of 1910.#% This treaty,*® closed to non-American countries,”
specifies that an author must obtain copyright in the country of first publica-
tion before other nations are obligated to grant protection.’® Each copy of
the work must contain notice that rights have been reserved.??

The treaty, however, does not assure United States creators of complete
protection south of the border, nor does it confer upon their Latin American
brethren absolute control over works circulated in the United States. Admini-
strative and tariff restrictions in Latin America,"® combined with narrow
judicial interpretation in the United States,® may have undermined protection
in Latin America." These restrictions curtail imports of American books
and periodicals printed in the national language—material which would com-
pete with the domestic publishing industry. And despite the provisions of the

45. 17 US.C. § 9(b) (Supp. 1952).

46. U.S. Treaty SEr, No. 593 (Dep't State 1910), 38 Stat. 1785 (1914). The
following nations have ratified the treaty: Argentina, Brazil, Colombia, Costa Rica,
Dominican Republic, Ecuador, Guatemala, Haiti, Honduras, Nicaragua, Panama, Para-
guay, Peru, United States, and Uruguay. 2 Uxesco CoryricHT Buir. 144 (Neo. 4 1949).
Mexico has recently ratified the Convention, but has not yet notified the Pan-American
Union officially. Communication to the YALE Law JourxaL from Manuel Canyes, Chief,
Division of Law and Treaties, Organization of American States, dated March 30, 1933,
in Yale Law Library. See also, Ladas, Inter-Amcrican Copyrinht, 7 U. oz PIit1. L. REV.
283 (1941) ; Sanders, The Protection of Intellectual Praperty of Amcricans Cilisens in
Latin America, 139 PuBLisHERs WEEKLY 2456 (1941); PROTECTION 1N THE AMERICAS
11-22,

47. Buenos Ames Coxvexntiox oF 1910, Preamble. The full text of this Convention
is found in PROTECTION IN THE AMERICAS 199 of seq.

48. Buexos ARes Conventiox ofF 1910, art. 3. The rights granted to an author
under this treaty are “the exclusive power of disposing of [his copyrighted work], of
publishing, assigning, translating or authorizing its translation and reproducing it in
any form whether wholly or in part.” Id. art. 4.

49. Id. art. 3.

50. For a summary of these restrictions, see Hearings, supra noté 6, at 38, 150, 213;
Warner, The Unesco Universal Copyright Convention, [1952] Wis, L. Rev. 493, 493;
Sanders, supra note 46; ProTECTION Ix THE AMERICAs 107-110, 174-5.

51. Since courts have construed article 4, note 48 supra, as not covering mechanical
reproduction rights, nationals of Buenos Aires treaty nations cannot get royalties from
the use of their copyrighted music on phonograph records. Tedamerica Musica v. Radio
Corporation of America, 171 F.2d 369 (2d Cir. 1948); Portuondo v. Columbiz Phono-
graph Co., 81 F. Supp. 355 (S.D.N.Y. 1937). And see 29 Ops. Atr'y Gex. 64 (1911)
for the origin of this limiting interpretation of the Copyright Act of 1909, 35 Staz. 1075
(1909), 17 U.S.C. § 1(e) (Supp. 1952).

52. See Hearings before Scnate Committee on Forcign Relations on Exeeutive E,
73d Congress, 77th Cong., 1st Sess. 38-40, 65, 78-9, 87-9 (1941); Statement of Edwin P.
Kilroe, Hearings before Senate Comumittee on Foreign Relations on Exccutive E, 73d
Congress, 75th Cong., 1st Sess. 2-3 (1937).



1072 THE YALE LAW JOURNAL [Vol. 62:1065

treaty,5® some countries impose deposit and filing fees on foreign authors.5
Conversely, United States protection against unauthorized American record-
ings of foreign music requires a Presidential proclamation finding that the
composer’s nation grants mechanical reproduction rights to Americans.® The
treaty does not supersede this special requirement.’® And such proclamations
have issued only to Argentina,® Cuba,’ and Chile% among the Latin Ameri-
can nations, even though the recording right is one of the most valuable
the Latin American can have today.%°

The Inter-American Convention of 1946%! attempted to strengthen the
Buenos Aires treaty. Ten nations, including Brazil and Mexico, have adopted
the revision.®? But the United States has taken no action toward ratification,%
presumably because she objects to the broad protection given to an author’s
reputation,® the agreement’s retroactive application,®® and provisions which
make it mandatory to enjoin publication of infringing works.%0

53. Buenos Arres ConvenTION oF 1910, art. 3: “The acknowledgement of a copy-
right obtained in one state in conformity with its laws shall produce its cffects of full
right in all other states, without the necessity of complying with any other formality,
provided always there shall appear in the work a statement that indicates the! reserva-
tion of the property right.”

54. 4 Unesco CoevriGHT BuLL. 12-52 (No. 4 1951) ; Sanders, stpra note 46.

55. 17 US.C. § 1(e) (Supp. 1952). And see note 51 supra.

56. See note 51 supra.

57. 49 Star. 3413 (1913), 17 U.S.C.A. § 9 (1952).

58. 37 Stat. 1721 (1911), 17 U.S.C.A. § 9 (1952).

59. 44 Srar. 2590 (1925), 17 U.S.C.A. § 9 (1952).

60. Communication to the YALE LAw Joumwawr from Herman Finkelstein, General
Attorney, ASCAP, dated March 31, 1953, in Yale Law Library.

61. For the text of this Convention see 1 Unesco CoryricuT BuLL. 94 (No. 2 1948).
And see PAN-AMERICAN UNIoN, HANDBOOK FOR DELEGATES TO INTER-AMERICAN CON-
FERENCE oF ExPERTS oN CoPYRIGHT (1946) ; PAN-AMERICAN UNI10ON, PROCEEDINGS OF THE
INTER-AMERICAN CoNFERENCE OF ExpPErTs oN CopyricHT (1946); Rerorr or UniTED
States DELEGATE 10 INTER-AMERICAN CONFERENCE OF ExperTs oN Corvmigur, U.S.
ConF. SEr. No. 99 (Dep't State 1947). Also see Rea, Some Legal Aspects of the Pan-
American Copyright Convention of 1946, 4 Wasu. & Lee L. Rev, 10 (1946) ; Comnment,
The Inter-American Copyright Convention: Its Place in United States Copyright Law,
60 Harv. L. Rev. 1329 (1947).

62. Bolivia, Brazil, Costa Rica, Dominican Republic, Ecuador, Guatemala, Honduras,
Mexico, Nicaragua, and Paraguay have ratified this treaty. Communication from Manuel
Canyes, supra note 46.

63. The treaty was presented to the Senate by President Truman, 93 Cong. Rec.
9121 (1947), but the treaty, Executive HH, 80th Cong., 1st Sess,, is still in the hands
of the Senate Foreign Relations Committee. CCH Cone. Inpex, 83p Conc, 7004 (1953).

64. Even though the Convention makes this “moral” right alienable. INTER-AMERICAN
CoNvENTION OF 1946, art. XI.

65. If a work is in the public domain of the protecting country, protection will be
restored unless some person in the protecting country has acquired a vested right in
that work before ratification. Id. art. XVII(2).

66. Id. art. XIII. In the United States, the injunctive remedy is permissive, 17 U.S.C.
§ 112 (Supp. 1952), as is seizure of infringing works, 17 U.S.C. § 101(d) (Supp. 1952).
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INTERNATIONAL PrOTECTION IN EUroPE: THE Berne Uxiox

While the United States pursued a nationalistic policy, European nations
formed the Berne Union in 1886.%7 This multipartite organization granted
any person publishing an original literary or artistic work in a nation belong-
ing to the Union protection against unauthorized reproduction in other mem-
ber nations.®® Despite subsequent revisions—in 1908,%° 1928, and 19487 —the
Union has retained this concept.™ And the Union now has forty-three
members, representing all of Europe, much of the non-American world,
Canada, and Brazil.”™8

67. The following nations ratified the Berne Convention of 1836 (date of ratificaticn
is shown in parenthesis) : Australia (1887); Belgium (1887); Canada (1887); Denmark
(1903) ; France (1837); Germany (13887); Great Britain (1837); Haiti (1887) (but
see note 14 supra) ; India (1887) ; Irish Free State (1887); Ttaly (1887); Japan (1899);
Luxembourg (1888) ; Monaco (1889); New Zealand (1887); Norway (1898); Spain
(1887) ; Sweden (1904) ; Switzerland (1887); Tunis (1857); Union of South Africa
(1857). 1 Lapas 121-2. There were numerous conferences prior to 1836, but their
unofficial character prevented binding action. The first official conference met in Berne
in 1834 to prepare a draft convention. Fourteen countries, most of them Eurcpean,
participated. A second official meeting at Berne in 1885 made slight medifications of
the earlier draft. And the Convention was finally signed at Berne in 1826, For a detailed
report of these conferences, with citations to the original documents, see 1 ¢d. at 71-83.

63. Berxe ConvexntionN oF 1836 art. 2, § 1. The complete text of the Convention,
in French and English, is reproduced in 2 Lapas 1123-34.

69. The Berne Convention was revised at Berlin in 1903, 1 id. at 89-94. For the
text of this revision, see 2 id. at 1141-54. For comments on the Berlin Revision, cce
Bowgzer, CorvricET: Its Hisrory Anp Its Law 326-30 (1912); Corvrisetr OFFICE,
Revorr oF THE UnITED STATES DELEGATE To THE Beruin Coxrenerce (Bull No. 13
1908) ; 1 Lapas §9-94.

70. For English and French texts of the 1923 Revision undertaken at Rome, see 2
id. at 1156-74. For comments on this revision, see Kilroe, ddherence of the United States
to the Berne Convention as Modificd at Rome, 9 CopyRIGHT Materiar (1936) (Cory-
RIGHT MATERIAL is a collection of miscellaneous literature on copyright, presented to Yale
Law Library by Edwin P. Kilroe) ; Minutes and Documents of the Rowe Conference,
1928, id. at 18-19; Solberg, The International Copyright Usion, 36 Yare L.J. €8, 84-8
(1926).

71. The latest revision of the Convention took place at Brussels. For the text sce
HowerL 311-25. For discussion see PrLArsaNT, REFORTER-GENERAL, GENERAL REYonT OF
THE WORK oF THE DIpLoraTic CONFERENCE FOR TEE REVISION oF THE Benwe Conven-
Tion (1948) (translated from the French by the U.S. Copyright Office) ; U.S. State
Der't, Rerorr oF THE UNrzep STATES OBSERVER DELEGATION TO THE INTERWATIONAL
CoNFERENCE FOR REVISION oF THE BERNE Convextion (1949); Chediak, The Progressive
Developiment of World Copyright Law, 42 Ax. J. INT'L L. 797 (1948); Fisher, The
1948 Revision. of the Berse Convention, 10 Fen. Cors. B.J. 53 (1949) ; Foster, Inter-
national Copyright Protection, 3 So. Car. L.Q. 60 (1950) ; The Revisior of the Berne
Convention i Brussels, 1 Unesco CopyricaT Buir 10 (No. 2 1948).

72. See Beruin Revision art. 4, § 1 (1908); Roume Revisiow art. 4(1) (1928);
Brussers Revision art. 4(1) (1948).

73. The following countries are members of the Berne Union: Australia, Austria,
Belgium, Brazil, Bulgaria, Canada, Czechoslovakia, Denmark, Finland, France, Germany,
Great Britain and Northern Ireland, Greece, Hungary, Iceland, India, Irish Free State,
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From the outset, conflicting forces moulded the scope and character of
Berne protection. Some members were reluctant to favor foreign authors
over native creators, and hence sought “national treatment”: they wished to
confine the protection given the foriegn author to that which he would receive
if he published initially in the protecting nation.™ On the other hand, there
was a desire to abandon national treatment in some fields in favor of uni-
formity, particularly where member nations required foreigners to comply
with formalities peculiarly designed for domestic purposes.” The Union
which the interplay of these forces produced can be analyzed in terms of the
following standards: what is protected, through what formalities, for how
long. In addition, there is the question of adherence: to what extent members
may accept some provisions and reject others.

Scope of Protection

Works protected. Under bi-national arrangements prior to Berne, country
B would protect a work from country A only if country B’s domestic legis-
lation protected similar works produced by its own nationals.” But Berne
continually, though gradually, supplanted domestic law with an international
code; its copyright now embraces many classes of material not previously
protected by domestic legislation.” The original Berne Convention extended
uniform protection only to the most prevalent literary forms.”™® After the 1908
Berlin Revision, however, protected works, whether published or unpublished,
included :

“[ A1l productions in the literary, scientific, or artistic domain, what-
ever the mode or form of reproduction, such as: books, pamphlets
and other writings; dramatic or dramatico-musical works; choreo-
graphic works and pantomimes, the stage directions of which are
fixed in writing or otherwise; musical compositions with or without
words ; drawings, paintings; works of architecture and sculpture;
engravings and lithographs; illustrations ; geographical charts; plans,
sketches and plastic works relating to geography, topography, archi-
tecture or the sciences.

“Translations, adaptations, arrangements of music and other re-
productions transformed from a literary or artistic work, as well as

Israel, Italy, Japan, Lebanon, Liechtenstein, Luxembourg, Morocco, Monaco, Netherlands,
New Zealand, Norway, Pakistan, Philippines, Poland, Portugal, Rumania, Thailand, Spain,
Sweden, Switzerland, Syria, Tunisia, Turkey, Union of South Africa, Vatican City,
Yugoslavia. Drorr p’Auteur 1-5 (Jan. 15, 1953). Also see communication to the
YaLe Law JourRNAL from Dr. Bénigne Mentha, Director of the Berne Union, dated
April 20, 1953, in Yale Law Library (translated from the French by Miss Marie
McMahon).

74. CopINGER 270; 1 Lapas 83-6.

75. See authorities cited note 74 supra.

76. 1 Lapas 53-4.

77. See 1 id. at 33, 53-5.

78. Berne CoNnVENTION oF 1886 art. IV.
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compilations from different works, are protected as original wox;}»:s
without prejudice to the rights of the author of the original work."™

This list was expanded in 1928 to include so-called “oral” works—lectures,
sermons, and non-political speeches 8%—and the 1948 Brussels Revision added
photographic works.5!

The Convention applied uniformly to all of the above works which had,
at the time of ratification by the protecting country, a valid copyright in the
country where the work was first published.8® If the work was then in the
public domain in the protecting nation, copyright was inaugurated.8® After
the 1908 Berlin Revision, signatory countries granted protection even if the
formalities necessary for copyright in the country of origin were not met.8
Thus, if a French author published a book in 1905 and did not acquire copy-
right in France, he had no protection in Berne nations. But because of the
1908 amendment he would thereafter be protected in member nations, even
though he still did not have French copyright. If, however, French protection
had lapsed through expiration of the #cru: of copyright, the author could
acquire no rights in member nations.8°

Substantive rights protected. The author’s substantive rights in protected
works are also, broadly speaking, uniform. Prior to 1908, domestic law set
the limits of protection.8® But now the Convention guarantees to the author
the exclusive power to print, copy, sell, or perform his work.5? It also pre-
serves the author’s right to translate his works%%—a valuable commodity in
the world market. Under the 1886 Convention, the right to translate remained
in force for only ten years following the original publication.5® Although this
protection in many cases surpassed that which member nations had previously
bestowed upon foreign authors,®® members later thought the ten-year period

79. BerLIN Revision or 1908 art. 2.

80. Roume Revision or 1928 art. 2(1).

81. This document extended code treatment to “photographic works and works pro-
duced by a process analogous to photography.” BrusseLs Revistorn or 1948 art. 2(1).

&. Id. art. 18, § 1.

83. Berxe Coxvextion oF 1836 art. XIV; Finar ProtocolL 10 THE BeEnne Cox-
vENTION { 4 in 2 Lapas 1132; Apoitional Act oF 1896 art. I1(2) in 2 Lapas 1138,

84. BeruLin Revision or 1908 arts. 4, 18, Also see 1 Lapas 348-30.

85. BrusseLs Revision or 1943 art. 18, § 2; 1 Lapas 349-50. On the general appli-
cation of the retroactivity clause, see 1 id. at 343-39.

86. BerNe ConvENTION oF 1886 art. IT, § 1. And see 1 Lapas 363-7.

§7. Brussers Revision oF 1948 arts. 814,

88. Id. art. 8. The author of the original has the exclusive right to translate or
authorize another to translate. Ibid. In addition, the translator, whether the author or
his assignee, may copyright the translation once it is made. Sece text at note 79 supra.

89. Berne Conventiox oF 1886 art. V, § 1. And see 1 Lapas 84, 371-3.

90. 1 id. at 380, 58-61. For example, in Germany, Austria, and Hungary no
translation right existed for foreign authors unless they explicitly reserved the right
to translate, and published a translation in the national language within ene year from
the end of the calendar year during which the original work appeared. 1 id. at 39.
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inadequate; translation was a widespread form of piracy.?* Since 1908, the
right to translate has been treated on a par with the author’s other rights in
the reproduction of his work.%?

In addition, the Convention currently assures the author of control over
radio, phonograph, and motion picture adaptations.?® Berne grants him dur-
ing his lifetime a non-transferable right “to object to every deformation,
mutilation or other modification of the . . . work, which may be prejudicial
to his honor or . . . reputation.”® This “moral rights” clause,® adopted in
1928, had appeared in the domestic law of many Berne nations.®” It
strengthened the position of authors bargaining over rights to radio or movie
reproduction, the two major channels of adaptation.?®

Formalities

Formalities necessary to invoke protection outside the country of first pub-
lication also received code treatment. Before 1908, the author first had to
obtain formal copyright in the country of origin.?® Currently mere publication
—issue of a work for public consumption 1°°-—in one ratifying nation is suf-
ficient to secure protection in the others.’®® But signatory nations may make

91. 1 id. at 368-71.

92. BerRLIN Revision or 1908 art. 8. The first step toward increasing the author’s
translation rights was taken in the Additional Act of 1896. Under that agreement, a
national of a member state could translate without restriction only if, after ten years,
the author had not published a translation in the national language of the translator’s
country. ADDITIONAL AcT oF 1896 art. 3 in 2 Lapas 1135-6.

93. Brussers Revision or 1948 arts. 11-14. The author’s rights in regard to these
uses of his work were first mentioned in the 1928 Revision. RoMe Revision or 1928
arts. 11-13.

94. Id. at art. 6 bis (1).

95. The literature on moral rights is extensive. The leading work on the subject is
Roeder, The Doctrine of Moral Right, 53 Harv. L. Rev. 554 (1940). See also Katz,
The Doctrine of Moral Right and American Copyright Law in AscAp, Fourta CoryRIGHT
Law Syamrostom 79 (1952) ; 1 Lapas 575-604.

96. See note 94 supra.

97. 1 Lapas 579.

98. See 1 4d. at 575-81. An author’s moral rights may also allow him to object to
mutilation in other types of adaptation, such as dramatization or translation. Roeder,
The Doctrine of Moral Right, 53 Harv. L. Rev. 554, 577 (1940). See p. 1081 infra.

99. Berne CoNVENTION oF 1886 art. II § 2.

100. This definition appears in the Brussels Revision of 1948 art. 4(4). For a
critical discussion of the publication requirement as defined in the Convention, sce 1
Lapas 288-310. The 1948 Brussels Revision states: “ . . ‘[P]ublished works’ shall be
understood to be works copies of which have been issued and made available in sufficient
quantities to the public.” BrusseLs RevisioN or 1948 art. 4(4) (the italicized portion
was added in 1948).

101. BrusseLs Revision orF 1948 arts. 4(1), (2). Although there is some doubt,
it appears that failure to fulfill formalities, such as deposit of copies with the court,
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compliance by their own nationals with domestic formalities a condition
precedent to copyright protection at home. 1%

Duration of Copyright

Berne sets a uniform term of protection for most works—the author's life
and fifty years after his death.1®® Initially, the duration of copyright in mast
works equalled the term provided by the domestic law of either the publish-
ing country or the protecting country, whichever period was shorter.1% This
“comparison of terms” rule persisted through all revisions of the Berne Con-
vention except the 1948 Brussels Revision,'5 which adopted the uniform life-
plus term.108

Reservations

However unifying Berne may appear to be, nations which were already
members when a revision was enacted were permitted to reject all or part of
the revision and remain bound pro tanto by the earlier version.2%? Japan,
for instance, still adheres to the 1886 ten-year translation provision,'®® even
though she has accepted other portions of the 1928 Rome Revision.2?? And
Great Britain has refused to give retroactive application to any of the articles,11¢

cannot prevent a foreigner from seeking judicial relief for infringement. Sce 1 Lapas
273-5; 2 Unesco CopvricaT BurL. 94-103 (No. 2-3 1949).

For an instance in which the courts of a member nation have denied protection by
construing “publication” narrowly, see pp. 1079-80 infra.

102. BrusseLs Revision oF 1948 art. 4(2). All texts of the Convention apply cnly
to copyright acquisition outside the country of origin. But the liberalization of copyright
in the Union did prompt action to secure automatic copyright for nationals in their home
countries. 1 Lapas 187-9.

103. BrusseLs Revision oF 1948 art. 7(1). Article 7(2) grants the forcign author
the right to claim the longer period which a nation extends to its native authors. But only
seven countries grant terms greater than fifty years post miorten: auctoris: Brazil (60),
Colombia (80), Cuba (80), Spain (80), Guatemala (perpetual), Nicaragua (perpetual),
and Portugal (perpetual). 2 Uxnesco CoryriGET Buir. 70-81 (No. 2-3 1949).

10+ Berxe CoxvenTioN or 1886 art. II, § 2.

105. BerLin Revision oF 1908 art. 7; Roxte Revision oF 1928 art. 7.

106. See note 103 supra. The comparison of terms rule still applies to cinematographic
and photographic works. BrussiLs Revision or 1948 art. 7(3).

107. See, e.g., Roame Revision oF 1928 arts, 25(3), 28.

108. 1 Lapas 92-3, 99, 1414, 386-S.

109. 1 4d. at 121.

110. 11id. at 352-3. Of the members of the Berne Union, supra note 73, only twenty-two
have ratified without reservations. Drorr ' AuTeUR 2 (Jan. 15, 1953). Seven countries have
reservations to article 18 on retroactivity: Australia, Great Britain, India, New Zcaland,
Norway, Thailand, and Union of South Africa. Id. at 3. And nine nations remain
bound by the original ten-year translation provision: Greece, Iceland, Irish Free State,
Italy, Japan, Netherlands, Thailand, Turkey, and Yugoslavia. Ibid. For a2 complete
list of reservations presently in force, see id. at 2-3.



1078 THE YALE LAW JOURNAL [Vol. 62:1065

Berne, however, requires a nation first signing the Convention after a revision
to accept the then current text in its entirety. 1!

As the net result of periodic modification, Berne now relies only meagerly
on domestic legislation to determine what kind of protection member nations
must grant to works emanating from another signatory. The current versiont!?
protects any type of work published within the Union and extends its protec-
tion over a period which does not vary from country to country. Foreign
authors need observe neither the formalities imposed by the protecting nations,
nor those of the country of origin. Translations receive the same protection
as originals. And although radio use of protected works may be regulated
by domestic law,!*® the moral rights clause prevents any substantial diminu-
tion of the author’s control. Nations remain free to legislate only on subsidiary
issues such as newspapers’ use of oral works,!1* retaliatory action,11% seizure
of pirated works,11® and use of quotations.}1?

BerNe ProTECTION OF UNITED STATES WORKS

Despite the fact that United States copyright is practically unavailable to
many foreign authors,'® American authors find it easy to obtain protection in
Berne countries. The Convention protects any work published in a member

111. Rome Revision oF 1928 art. 28(3). Countries not already members of the
Union were in fact given a three-year period after the 1928 conference in which they
could ratify either the 1908 or the 1928 treaty. Ibid. But many nations were slow to
ratify the 1928 revision. 1 Lapas 121-2. Similar provisions applied to ratification of
other revisions. BERLIN REevisiox or 1908 art. 25; BrusseLs Revision or 1948 arts. 25,
27(2).

112. The following sixteen nations have ratified the Brussels Revision of 1948:
Belgium, Brazil, France and Algeria, Israel, Liechtenstein, Luxembourg, Monaco, Morocco
(French Zone), Philippines, Portugal, Spain, Tunisia, Turkey, Union of South Africa,
Vatican City, and Yugoslavia. Droir D’AuTteur 4 (Jan. 15, 1953) (translated from the
French by Judith Caro). Thailand and South West Africa are the only Berne members
still bound wholly by the Berlin Revision of 1908. All others listed note 73 stupra, have
adopted the Rome Revision of 1928. Great Britain will probably ratify the Brussels
Revision shortly. 103 L.J. 5 (1953).

For a detailed summary of the changes effected by the 1948 Revision, see The Re-
visions of the Berne Convention at Brussels, 1 Ungsco CopyrigET BuLL. 10 (No. 2 1948).

113. BrusseLs Revision oF 1948 art. 11 bis (2).

114. Id. art. 2 bis (2). See Williams, Newspaper Copyright and the International
Copyright Union, 8 TuLane L. Rev. 98 (1933).

115. BrusseLs Revision oF 1948 art. 6.

116. Id. art. 16.

117. Id. art. 10. For a complete tally of the matters on which nations may legislate,
see The Revision of the Berne Convention in Brussels, 1 UNesco Coryricur BuLr. 10,
14 (No. 2 1948).

118. See pp. 1067-70 supra.
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nation.11® The treaty provides that “publication” consists only of issuing copies
to the public 12° or, if the work is first published in a non-member, putting
copies on sale in a member nation.®* Thus, an American can meet the tech-
nical requirements for protection in the Berne Union simply by shipping a
few copies to a Canadian bookseller at the same time the work goes on sale
here 22

Retaliation

Despite a 1914 provision permitting Berne members to restrict the protec-
tion given to nationals of non-Berne countries failing to protect Berne works
“in a sufficient manner,”1? retaliation sufficient to force a change in American
copyright policy has not materialized. Throughout the 1930's, at least, the
United States seemed on the verge of approving the treaty,'** which had the
support of Presidents Hoover ** and Roosevelt.!* Europeans probably
considered large-scale retaliation unnecessary or inopportune.}®

119. See text at note 101 supra.

120. Beruix Revision oF 1908 art. 4, § 4; also see RoMe Revision oF 1923 art. 4(4).

121. Berux Revision oF 1908 art. 6.

122. Canada is a Berne member. See note 73 supra.

123. “When a country not belonging to the Union dees not protect in a sufticient
manner the works of authors within the jurisdiction of a country of the Union, [the
Berlin Revision] can not prejudice, in any way, the right which belongs to the contract-
ing countries to restrict the protection of works by authors who are, at the time of the
first publication of such works, subjects or citizens of the said country not being
a member of the Union, and are not actually domiciled in cne of the countries of the
Union.” ADDITIONAL PrROTGCOL To THE INTERNATIONAL CopyrRiGHT CoNvENTION OF BER-
LIx art. 1 (signed at Berne, 1914). The substance of this provision was carried into the
Rome Revision of 1928 art. 6(2)-(4). In the 1948 revision, a strengthcning provision
was added: “If the country of first publication avails itself of this right [to retaliate], the
other countries of the Unijon shall not be required to grant to works thus subjected to
special treatment a wider protection than that granted to them in the country of first
publication.” BrusseLs RevisionN oF 1948 art. 6(2).

124. See text at note 136 infra. The Senate actually ratificd the treaty in 1935, with-
out a recorded vote, but because of an agreement in the Senate the ratification was re-
considered. See REp. RecIsTER oF CopyrIGHTS 12-13 (1933); ¢d. at 13 (1936).

125. See Statement of Wallace McClure, Treaty Division, Dep’t of State, in Hcar-
ings before Senate Committee on Patents on H.R. 12549, 71st Cong., 3d Sess. 196 (1931).

126. See Letter of President Franklin D. Roosevelt to Robert Underwood Johnson,
in Hearings before Contmittee on Foreign Relations on S. 1928, Pt. 2, 73d Cong,, 2d Sess.
57-8 (1934) ; Hearings before Senate Commitice on Forcign Relations en Excculive E,
73d Congress, 75th Cong., 1st Sess. 45 (1937).

127. SorperG, THE PRESENT INTERNATIONAL CoPYRIGHT S1TUATIUN 16-17 (1934). The
British did not retaliate because, although they bore the brunt of the dizcriminaticn
fostered by the manufacturing clause, they exported more to the United States than they
imported from the United States. Hearings, supra note 6, at 221-2, Also see Justice i
Copyright Needed, 126 PusLisHERs WEERLY 912 (1934) ; Ostertag, Report of ihe
Principal Events in the Domain of Copyright from 1931 to 1937, Drorr wAvtevr (July,
1937) (translated from the French by Gertrude Rosenstein).
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Only The Netherlands has attempted serious retaliation; that country, in
the 1930’s, refused copyright to many American works.??® Dutch piracy was
sanctioned not through recourse to the Berne clause legalizing retaliation,
but by the Dutch courts’ narrow interpretation of “publication.”12? In 1936,
the highest court of The Netherlands upheld unauthorized use in Holland
of a story which had first appeared in Colliers’ magazine.!3® Although copies
of Colliers’ had been distributed in Canada to meet the Berne requirements,
the court held that this was not sufficient publication within the meaning of
the Convention.3 A few years later, however, the court retreated part way
by refusing to condone piracy of “Gone With The Wind.””'#2 The book
had been sent in unbound sheets to Canada, where it had been bound and
distributed. The Dutch high court held that binding the books in Canada
fulfilled the Berne requirements.’3® Since American publishers customarily

have some copies bound in Canada, no effective retaliation now exists in The
Netherlands. 34

American Attempts to Join Berne

Fear of retaliation did provoke numerous attempts by American publishers
and authors and by the State Department to bring the United States into
the Berne Union.1®® Between 1930 and 1941, at least seven separate bills
designed to effectuate United States entry into the Berne Union were intro-
duced in Congress.’3® But the threat of piracy did not sway the printers

128. See Hearings before Senate Committee on Foreign Relations on Exccutive E,
73d Congress, 77th Cong., 1st Sess. 18-19, 21, 24, 28-9, 64-5, 77-81 (1941).

Canada also reacted during the 1920’s, imposing the equivalent of a manufacturing
clause on American publishers. This action was taken under the permissive Berne clause
of 1914. See note 123 supra. But it was never implemented by ministerial action. 2 LApas
907-9; DroiT p’'AuTtEURr (Sept. 15, 1923) (translation from the French in 1 Can. B, Rev,
780 (1923)).

129. For the Berne definition of “publication,” which the Dutch courts construed,
see pp. 1078-9 supra.

130. Sax Rohmer (Pseudonym for A. H. Sarsfield Ward) v. Uitgeversmaatschappij
“De Combinatie,” Supreme Court of The Netherlands (1936), Drorr p’'Auteur (July,
1937) (translated from the French by Gertrude Rosenstein). For a discussion of this
case see Saher, American-Netherlands Copyright Problems, 1 WorLpr Trape L.J. 371,
379-80 (1946).

131. See Saher, supra note 130, at 379-80.

132. See id. at 380-2.

133. See Hearings, supra note 6, at 48. For a discussion of the general problem of
American-Netherlands relations and an account of the long legal history of the “Gone
With The Wind” case, see Saher, supra note 130, at 380-2. The case was finally settled
in 1945. Ibid. o )

134. Hearings, supra note 6, at 37. But see id. at 213, indicating that there may still
be scattered instances of retaliation by the Dutch.

135. See authorities cited note 136 infra, passim,

136. 1) Hearings before Committee on Patents on H.R. 6990, 71st Cong., 2d Sess.
(1930) ; 2) Hearings before Senate Committee on Patents on H.R. 12549, 71st Cong.,
3d Sess. (1931); 3) Hearings before Committee on Patents on H.R. 10976, 72d Cong,,
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or the motion picture and radio industries from their stand against member-
ship.23" United States adherence to Berne would have necessitated modifying
the manufacturing clause to give protection to works printed abroad.!®s
Printers and book manufacturers argued that since printing costs abroad were
cheap, foreign authors might desert American printers.’®® In addition, they
said, American publishers might print abroad and ship finished copies back
to the United States.!#® The movie and radio industries feared that Berne's
emphasis on authors’ rights would make adaptation of literary works more
expensive and less secure.¥® And in their view, Berne's grant to authors of
moral rights would straitjacket attempts to alter scripts.!#®> These policy
justifications were buttressed by the claim that granting copyright in “oral”
works, such as speeches, was unconstitutional, since Article I of the Con-
stitution limits congressional power to protection of “Writings.”43

1st Sess. (1932) ; 4) Hearings before Committee on Foreiyn Relations on S. 1928, 73d
Cong., 2d Sess. (1934) ; 5) Hearings before House Committce on Palents o Revisions
of the Copyright Laws, 74th Cong., 2d Sess. (1936); 6) Hecarings before Secizate Cosn-
snittee o Forcign Relations on Exccutive E, 73d Congress, 75th Cong., 1st Sess. (1937) ;
7) Hearings before Senate Cominitice on Foreign Relations on Executive E, 73d Con-
gress, 77th Cong., 1st Sess. (1941). For a summary of this history see Note, Revision
of Coepyright Law, 51 Harv. L. Rev. 906 (1938). And for background of this legislation,
see Solberg, The Present Copyright Situation, 40 Yare L.J. 184 (1930).

137. See notes 140-43 infra.

138. The Rome Revision, in force when this legislation was proposed, states une-
quivocally that no formalities may be required. Roxme Revisioxw oF 1928 art. 4, § 2.

139. See authorities cited note 140 infra.

140. Hearings, supra note 128, at 21-2, 116-28, 136-82; Hcarings before Couznitlce
on Foreign Relations on S. 1928, 73d Cong., 2d Sess. 10-18, 21, 27, 8991 (1934).
Periodical publishers also opposed the treaty. Heariigs, supra note 128, at 115-17, 189-
93; Hearings before Senate Committec an Forcign Relations on Exccutive E, 73d Con-
gress, 75th Cong., 1st Sess. 31, 36-9 (1937) ; Hcarings before Comuittee an Ferciyn
Relations on S. 1928, 73d Cong., 2d Sess. 85-8 (1931).

141. See Hearings, supra note 128, at 89-106, 123-35, 141-36; Hearings before Corn-
wittce on Foreigin Relations on S. 1928, 73d Cong., 2d Sess. 63-85 (1934) ; Hcarings be-
fore House Commitiece on Patents on Revision of the Copyright Laws, 74th Cong., 2d
Sess. 1005-41 (1936) ; Hearings before Senate Cammitice o Forcigs Relations g1 Exceu-
tive E, 73d Congress, 75th Cong., 1st Sess. 2-30, 47-50 (1937). On the international
copyright problems of the broadcasting industry see Brown, Interiational Broadeasting:
Its Copyright Aspect, 15 So. Carir. L. Rev. 164 (1942); Diamond & Adler, Proposcd
Copyright Revision and Phonograph Records, 11 Ar L. Rev. 29 (1940) ; Dufly, Inlcr-
national Copyright, 8 Am L. Rev. 213 (1937); Hepp, Radio Breadcasting and the
UNESCO Survey of World Copyright Law, 10 Fen. Cox. B.J. 67 (1949) ; Homburg,
Radio Broadcasting and the Intcrnational Protections of Intellectual Riglhts, 10 Feb.
Corar. B.J. 59 (1949) ; Simpson, The Copyright Situatiors as Affecting Radio Broad-
casting, 9 N.Y.U.L.Q. Rev. 180 (1931) ; Straschnov, The Moraco Ordiranice ons Copyright
with Respect to Radio-Broadcasting, 10 Fev. Coxy. B.J. 189 (1949) ; Note, ddhcrenee to the
International Copyright Usion and Proposed Copyright Reform, 12 Am L. Rev. 49
(1941) ; Note, 1 J. Rapio L. 390 (1931).

142. See authorities cited note 141 supra.

143. “The Congress shall have Power . . . To promote the Progress of Science and
useful Arts, by securing for limited Times to Authors . . . the exclusive Right to their
respective Writings. . . .7 U.S. Const. Arr. I, § 8 (emphasis added).
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Other arguments advanced against ratification served largely as make-
weights, but nevertheless may have been effective. Some claimed that ratify-
ing before United States laws were amended to conform to the Convention
would cause confusion by superimposing Berne on conflicting domestic law.144
But this contention could hardly have represented a real motive for opposi-
tion. Congress could have amended domestic law before adopting the treaty
or taken both steps at the same time.’*® Other objections were that the treaty
had originated in Europe and was un-American ¢ and also that Nazi Germany
would be a fellow member. 247

Poor strategy aborted Berne’s adoption. In response to the charge that
confusion would result unless domestic law were changed first,4® American
proponents of Berne incorporated treaty ratification in a general revision of
the copyright code.}® Quite apart from the provisions aimed at reconciling
United States law with Berne, the revision included many controversial
changes % which caused groups which had previously championed Berne
to oppose any revision at all. Thus, the American Society of Composers,
Authors and Publishers (Ascar), faced with threatened repeal of Section
101(b) 1% guaranteeing minimum damages for infringement of musical copy-
rights, turned its full weight against both amendment and ratification162
As a result of such concerted opposition, Congress failed to ratify Berne.

144, Hearings before Committee on Foreign Relations on S. 1928, 73d Cong., 2d
Sess. 63-4, 77, 88 (1934) ; Hearings before Committce on Patents on H.R. 6990, 7ist
Cong., 2d Sess. 222 (1930) ; Hearings before House Committee on Patents on Revision
of the Copyright Laws, 74th Cong., 2d Sess. 1012-13 (1936) ; Hearings, supra note 128,
at 89-90. Also see Note, Revision of Copyright Law, 51 Hazrv. L. Rev. 906, 908-9 (1938).

145. Simultaneous amendment and ratification were finally undertaken, but combina«
tion of the two seemed improvident. See text at notes 148-52 infra.

146. Hearings before Senate Committee on Forcign Relations on Executive E, 73d
Congress, 75th Cong., 1st Sess. 32 (1937).

147. Even book publishers, Hearings, supra note 128, at 106-3, and authors, Hearings
before House Committee on Patents on Revision of the Copyright Laws, 74th Cong., 2d
Sess. 238, 242, 514-15, 548-50 (1936), succumbed to this argument against the treaty,
although they had previously been ardent supporters of Berne. See authorities cited note
135 supra.

148. Sece text at note 144 supra.

149. Sce Hearings before House Committee on Patents on Revision of the Copy-
right Laws, 74th Cong., 2d Sess. (1936).

150. For discussion of these changes see Pforzheimer, Copyright Reform and the
Duffy Bill, 47 Yare L.J. 433 (1938).

151. 17 U.S.C. § 101(b) (Supp. 1952).

152. See BURKAN, ProPosED AMENDMENT oF THE CopYRIGHT Law 5 (1935);
Pforzheimer, Copyright Reform and the Duffy Biil, 47 YaLe L.J. 433, 436 (1938) ; state-
ment of Sydney M. Kaye, attorney for the National Association of Broadcasters in
Hearings, supra note 149, at 399: “The opposition to the Berne Convention on the part of
A.S.C.A.P. is another smokescreen, . . . their real ground for opposition to this bill
remains the elimination of the onerous minimum-penalty clause.” See also Appleman,
Compromise in Copyright, 19 B.UL. Rev. 619 (1939) ; Duffy, International Copyright,
8 Ar L. Rev. 213, 221-2 (1937).
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TrE Unesco UNIVERSAL CoPYRIGHT CONVENTION

The Post-I¥V ar Problein

Dissatisfaction with international protection as it existed at the end of
World War II was twofold. Europe wanted the United States brought into
some organization for copyright control.2%® The alternatives—return to mutual
piracy or mere perpetuation of America’s one-way excursion into Berne via
Canadian publication—would ruin Europe's chances of benefiting from the
lucrative post-war market in America.!®* Conversely, the overseas demand
for American literary and artistic products had soared. Because the motion
picture, publishing, and music industries had found expanded markets abroad,
the United States had become the world’s leading net exporter of copyright-
able materials.}® American interests now feared loss of this European market
which, despite instances of retaliation in the 1930’s, they had previously
thought secure.%®

The problem was how to set up an organization which the United States
would join and which would at the same time achieve fair copyright protec-
tion. The consensus was that any new arrangement would have to develop
outside of the existing treaty structure.l™ Increasing the membership of
Berne was considered impossible, since almost all the American nations had
failed to approve that Convention.}®™ And if Berne standards had to be
lowered to attract more nations, its members would have protested strongly.3%°

Unesco’s study began in 19471 and the finished product, the Universal
Copyright Convention (UCC), was completed in 1952.1%1 The UxEsco Con-

153. See Ostertag, supra note 127; Saher, supra note 130, at 383.

154. Hearings, supra note 6, at 217-23.

155. Id. at 3, 217-23.

156. Id. at 63, 153.

157. Recominendations of the Cominitice of Experts, 3 Urkesco CorvricHr BULL.
9 (No. 3-1 1950). And see id. at 38-43.

158. See list of members, note 73 supra.

159. For indications of the reluctance of many continental countries to tolerate
diminished protection abroad, and their insistence on safeguarding the Berne Union
standards among themselves, see text at notes 213-17 infra.

160. 1 Unesco CopvriGHT BuLl. 2 (No. 1 1943) ; Dixon & Goldblatt, Teward a
Universal Copyright Convention, 24 DeP't State BuLwL. 288 (1951) ; Kuhn, The Worl: of
Unesco on Copyright, 43 Axt. J. InT'L L. 343 (1949) ; note 15 supra.

161. The Intergovernmental Copyright Confercnce tack place in Geneva, Switzerland
and culminated on September 6, 1952 in the adoption and signing of the Univerwal Copy-
right Convention. For a complete text of the Convention and the Report of the Rap-
porteur-General, see 5 Unesco CopyricET BuiL. 30 (No. 3-4 1952).

Fifty nations participated in the Geneva Conference, but only forty nations signed the
Convention: Andorra, Argentina, Australia, Austria, Belgium, Brazil, Canada, Chile,
Cuba, Denmark, Finland, France, Gurman Fuderal Republic, Guatemala, Haiti,
Honduras, Indiz, Ireland, Israel, Italy, Japan, Liberia, Luxembuourg, Mezuico,
Monaco, Nicaraguz, Netherlands, Norway, Peru, Portugal, Salvador, San Marino,
Spain, Sweden, Switzerland, Great PBritain and Northern Ireland, United States,



1084 THE YALE LAW JOURNAL [Vol. 62:1065

vention differs markedly from the Berne plan., While Berne developed an
international code assuring uniformly high standards of protection, UCC
relies heavily on the domestic law of the protecting country and hence provides
variably lower standards.®® To make UCC more palatable to the United
States and other balky nations, UnEesco designed the Convention to require

only minimal changes in domestic law.1% '

Scope of Protection

Works protected. UCC obligates each member to protect “literary, scien-
tific, and artistic works, including writings, musical, dramatic and cinemato-
graphic works, and paintings, engravings, and sculpture.”1% A nation may
adhere to the Convention even though it protects some art forms, such as
applied art, under legislation other than copyright statutes1%® And a
country can ratify UCC although its domestic law prohibits it from protecting
certain material—architecture, for example.1%¢ If, however, a nation refuses
to protect a class of works, it defaults the right of its nationals to copyright
similar works in other members.167 UCC does not protect oral works 168

The Convention has no retroactive effect.'®® Berne provided that a work
protected in the country of its origin at the time of ratification would there-
after be protected in other signatory nations, whether or not these nations had
previously protected the work.1™® But certain American interests might have

Uruguay, Vatican City, Yugoslavia. The ten nations which participated but did not sign are:
Colombia, Dominican Republic, Egypt, Greece, Indonesia, Iran, Thailand, Turkey, Venc~
zuela, and Viet Nam. See UNEsco GENERAL CONFERENCE, SEVENTH SESSI10N, REVoRrT OF THE
ResuLTs oF THE INTER-GOVERNMENTAL CONFERENCE oN CopyricHT, 7C/PRG/S, (Oct. 10,
1952) (translated from the French); Communication to the YALE LAw JournAL from
Dr. Arpad Bogsch, Copyright Division, UnEsco, dated March 31, 1953, in Yale Law
Library. Andorra is the only country which has officially ratified the Convention thus
far, although other nations are actively considering ratification. Communication, supra.
On the Convention generally, see Honig, International Copyright Protection and the Draft
Universal Copyright Convention of Unesco, 2 IntT'L & Comr. L.Q. 88 (1953) ; Honig,
Universal Copyright Convention, 1 INT'L & Come. L.Q. 217 (1952) ; Schulman, 4 Real-
istic Treaty, Am. WritEr (Nov. 1952).

162. OQutside of European nations, protection afforded by domestic law is not so
complete as that assured by the Berne Convention. See Works Protected and Economic
Rights, 2 Unesco CopyricET Burr. 18 (No. 2-3 1949).

163. See Escarra, Comment on International Copyright Protection, 2 Unesco Cory-
rIGET BuLL. 2 (No. 4 1949).

164. UCC art. 1.

165. UCC art. IV, § 4. And see Report of the Rapporteur-General, 5 Unesco Cory-
RIGHT BULL. 42, 51-2 (No. 3-4 1952).

166. Ibid. For example, the United States could adhere, even though the Constitution
were construed to prohibit protection of “oral” works. See note 143 supra.

167. Report of the Rapporteur-General, supra note 165, at 52.

168. Sece text at notes 164 supra and 189-93 infra.

169. UCC art. VIL

170. See p. 1075 supra.
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suffered from such a provision. It might, for example, force an American
movie producer to start paying royalties to a foreign author whose novel the
producer had adapted when it was not protected in the United States.!™ In
deference to the American position, the Conference considered a compromise
based on the Inter-American Agreement of 194617 Under a stipulation like
this, previously unprotected works become protected; but a person who has
reproduced such a work before ratification can continue to do so without the
author’s consent.?”® The United States delegation to the Unesco Conference,
however, blocked the compromise by maintaining that any provision for retro-
active protection would make ratification by the United States virtually im-
possible.17*

Substantive rights protected. For the most part, UCC leaves each member
state free to decide what particular rights will be safeguarded and under what
conditions of license, fair use, and assignment those rights may be exer-
cised.’™ Some nations wished to guarantee moral rights, in addition to
performance and reproduction rights.}®® But the Conference rejected these
proposals because specific guarantees might be read to limit UCC's applica-
tion and because they might conflict with local law.177

Translation rights. Although UCC flatly states that “Copyright shall include
the exclusive right of the author to . . . authorize the making and publication
of translations,”" the Convention actually curtails this right.1™ During the
seven years following the first publication of his work, he has absolute control
over its translation. At the end of seven years, however, the author may lose
his right to prevent unauthorized translation. If at that time no authorized
translation has appeared in the national language of a member state or such
translations are out of print, a national of that state may acquire a non-
exclusive, non-transferable right to translate the work into his national
language.

The would-be translator must show that he has contacted the copyright
proprietor and has been denied permission. If he has been unable to find the

171. See Hearings before Comnitice on Foreign Relations on S. 1928, 73d Cong., 2d
Sess. 54, 80-2 (1934) ; Hearings, supra note 128, at 20-21, 32, 75, 111, 128-33.
172. IxnTEr-AnErRICAN CoNVENTION oF 1946 art. XVII(2).

173. Ibid. And see Reporr oF UNITED STATES DELEGATE TO INTER-AdtEnican Con-
FERENCE OF EXPERTS oN CopyrRIGHT, U.S. Conr. Ser. No. 99, 33-9 (Dep't of State 1947).

174. Report of Rapporteur-General, supra note 165, at 55-6.

175. The Convention requires only that “[e]ach Contracting State [undertake] to
provide for the adequate and effective protection of the rights of authors and other copy-
right proprietors. .. .” UCCart. L.

176. Report of the Rapporteur-General, supra note 165, at 46-7.
177. Ibid.
178. UCC art. V, § 1.

179. UCC art. V, § 2. See Evans, Role of Translation in the oAchicvement of Peace,
L. Coxe. Inre. BurL, App. (Dec. 22, 19352).
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proprietor, the translator must contact the publisher, or, failing that, the
consular representative of the author’s nation. A member state electing to
take advantage of the translation provision of UCC must assure the author
reasonable compensation. It must also provide a means for transmitting the
money to the author, “assure a correct translation of the work,” and guarantee
that the original title and the author’s name will appear on all copies 180

How long an author should be empowered to prevent unauthorized trans-
lation was debated extensively at the Unesco Conference. Most of the dele-
gations which fought to shorten the period represented less developed nations,
in which making works of foreign authors readily available in the national
language is essential to cultural growth.’® Many of these nations, though
members of Berne, had not adopted Berne provisions giving long-lasting
translation rights to authors.2®2 Another group, preponderantly Middle East-
ern, had rejected Berne entirely.}® The Conference hoped to attract all of
these nations by making translation easier and less expensive. On the other
hand, it sought to pacify the continental countries, most of which opposed
a short term as too likely to hurt an author’s position in foreign nations.284
The translation article strikes a reasonable balance between the two conflicting
interests. It makes literature available in another language after a short
period, and yet guarantees the author some economic benefit even after the
seven-year term,

Forwalities

Published Works. Any author publishing in a member nation, or a national
of a member state no matter where he publishes, can easily acquire protection
in all other members.?® 1In a nation which grants copyright to its own
nationals without formalities, mere publication suffices to protect the foreign
author.28¢ To protect the author in countries which, like the United States,
require their own nationals to fulfill formalities, every published copy must
contain notice of copyright—the symbol @, the name of the copyright owner,

180. Ibid.

181. E.g., Greece, India, Japan, Mexico, and Turkey led the fight for a short pro-
tected period before translation. Report of the Rapportenr-General, supra note 165, at
53-5. For the debates on article V at the Conference, sec UnEsco, MINUTES oF THE
InTERGOVERNMENTAL CoOPYRIGHT CONFERENCE, COMMITTEE ON RIGHT TO TRANSLATE,
DA/WG/SR/7-10, passim (1952).

182. 1 Lapas 386-8.

183. See notes 5 and 73 supra.

184. Uw~esco, MINUTES OF THE INTERGOVERNMENTAL CopyRiGHT CONFERENCE, CoM~
MITTEE ON RiGHTS 10 TRANSLATE, DA/WG/SR/7-10, passim (1952).

185. UCC art. II, § 1: “Published works of nationals of any Contracting State and
works first published in that State shall enjoy in each other Contracting State the same
protection as that other State accords to works of its nationals first published in its own

territory.”
186. 1Ibid.



19531 INTERNATIONAL COPYRIGHT PROTECTION 1087

and the year in which the work was first published.}s7 Signatory nations can
impose no other conditions precedent to protection.1®8

“Publication” means merely *‘the reproduction in tangible form and the
general distribution to the public of copies of a work from which it can be
read or otherwise wisually perceived.”’®® Under United States pressure,®
the Conference rejected the Berne rule that solely audible performance ur
reproduction of a work constitutes *‘publication.”?®? The American delegation
claimed that inconvenience and confusion would result if a broadened defini-
tion were adopted.’®? Furthermore, a definition of “publication” which would
protect phonograph records would necessitate a change in United States
domestic copyright law, a prospect which would probably alienate American
composers’ groups otherwise disposed to support the treaty.%

Although UCC obligates all its members to protect a work published in
one member state, residents of couniry 4 who publish in country F and

29875.1 UCC art. I11, § 1. And see Report of the Rapporteur-General, supra note 165,
at 49-51.

188. “[A foreign work shall be protected in a country imposing formalities] if from
the time of the first publication all the copies of the work published with the authority of
the author or other copyright proprietor bear the symbol @ accompanied by the name
of the copyright proprietor and the year of first publication placed in such manner
and location as to give reasonable notice of claim of copyright.” UCC art. III, § 1.

A member nation may continue to impose additional formalities on its own nationals.
UCC art. III, § 2. It may also require appearance through domestic counsel and deposit
of copies with the court as conditions precedent to seeking judicial relief. But failure
to comply with these conditions does not affect the validity of the Copyright. Id. § 3.

189. UCC art. VI (emphasis added).

190. See Report of Rapporteur-General, supra note 165, at 55; AxEricar Bar Asso-
c1aTioN, REPorT oF THE CHAIRMAN OF THE COMMITTEE ON INTERNATIONAL COPYRIGHTS
16-22 (1953) ; Aamericax Bar AssociaTion, REporr oF THE CHATRMAY OF THE Stve-
COAMMITTEE oN COPYRIGHTS OF THE CorMITTEE To COOPERATE WITH THE UNITED NATIONS
AND UNEsco, REsPECTING THE GENEvA Unmversar CorvrigET ConvEnTion 11 ( 1932).

191. See Report of Rapportcur-General, supra note 165, at 55,

192. See authorities cited note 190 supra.

193. A recording is not in itself a copy of the work recorded within the meaning of
17 US.C. § 1 (Supp. 1952). Corcoran v. Montgomery Ward Co,, 121 F.2d 572 (9th Gir.
1941) (phonograph records) ; White-Smith Music Pub. Co. v. Apollo Co., 209 U.S. 1
(1907) (player piano rolls). And mere broadcast or periormance of a recording or script
is not a publication. Ferris v. Frohman, 223 U.S. 424 (1912) (theatrical performance) ;
Uproar Co. v. National Broadcasting Co., § F. Supp. 358 (D. Mass. 1931), smadificd,
81 F.2d 373 (ist Cir.), cert. denied, 293 U.S. 670 (1936) (broadeast) ; Nutt v. National
Institute, Inc.,, 31 F.2d 236 (st Cir. 1929) (lecture).

The general doctrine has, however, been surrounded by limitations. Thus, the sale of
a phonograph record may be a publication. Shapiro, Bernstein & Co. v. Airacle Recard
Co., 91 E. Supp. 473 (N.D. Il 1950). Contra: Yacubian v. Carroll, 74 U.S.R.Q). 257
(Calif. Dist. Ct. 1947). And using the musical laugh of “Woody Wesdpecker” in
broadcasts and motion picture cartoons constitutes “making [the laugh] public” under the
California Civil Code. Blanc v. Lantz, 8 U.S.P.Q. 137 (Calif. Super. Ct. 1949). For
a discussion of the peculiar problems of phonograph records and the publication issue,
see Dubin, Copyright dspects of Sound Recordings, 26 So. Caurr. L. Rev. 139 (1933);
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then seek protection in A4 must still comply with 4’s formalities1® A con-
cession to the United States, this provision guarantees that the Convention
will not excuse American residents who publish abroad from complying with
the United States manufacturing clause.1%

Unpublished works. UCC protects any unpublished work produced by a
national of a member state, without requiring the author to fulfill any formali-
ties.’®  Copyright issues even though the author both resided and created
the work in a non-member nation.1%?

Duration of Copyright

In basing the duration of copyright on domestic law, UCC enacts the “com-
parison of terms” rule which Berne recently discarded?® Under the UNESco
plan, the term during which a published work receives protection is either that
prescribed by the protecting nation or the one enacted by the nation in which
the work was first published, whichever term is shorter.l?® For unpublished
works, the period is similarly determined by comparing the law of the pro-
tecting nation with that of the member nation of which the author is a
national ; again the shorter term prevails.200

UCC, however, assures a minimum period of protection. If the domestic
law of a member state bases duration on the date of publication, that nation
must protect the foreign author for at least 25 years thereafter.2%! A country
which measures duration by the author’s life must extend protection for a
minimum of 25 years after the foreign author’s death.2°? Since the domestic

MacDonald, The Low of Broadcasting in FEDERAL Bar Ass’'N, 7 CopyricHT PRODLEMS
Anavyzep 31, 44-6 (1952).

On the attitude of American groups toward incorporating the Berne rule in UCC,
see AMERICAN BAr Ass’N, REPOrRT OF THE CHAIRMAN OF THE COMMITTEE ON INTERNA-
TIoNAL CorYRIGHTS 16-22 (1953) ; AMERICAN BARr Ass’N, REPORT OF THE CHAIRMAN
OoF THE SUBcOMMITIEE ON CoPYRIGHTS OF THE COMMITTEE T0 COOPERATE WITH THE
UnNITep NATIONS AND UNESCO, RESPECTING THE GENEVA UNiversan Copyricur Cone
venTioN 11-12 (1952). Also see HowEeLL 61-7.

194, UCC art. IT, § 3.

195. See Hearings, supra note 6, at 69-82,

196. UCC art. IT § 2; id. art. 111, § 4.

197. This construction seems to follow from UCC art. II, § 2: “Unpublished works
of nationals of each Contracting State shall enjoy in each other Contracting State the
same protection as that other State accords to unpublished works of its own nationals.”

198. See p. 1077 supra.

199. For published works, the state in which protection is sought nced not give
protection for a longer period than that of the state of publication. UCC art. IV, § 4.
And the protecting nation may give a shorter term of protection if its domestic law so
provides. See id. art. II, § 1; Report of the Rapportenr-General, supra note 165, at 51-2,

200. The method of computing is the same as for published works, note 199 supra,
but the term of the country of which the author is 2 national is used, instead of the
country of first publication. UCC art. II, § 2.

201. UCCart. IV, § 2.

202. Ibid.

.
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law of every principal nation currently provides a term longer than the
minimum which the Convention guarantees,*® simple comparison of terms
will usually decide how long protection lasts.

For the purposes of comparing terms, a nation which makes copyright re-
newable for consecutive periods is deemed to grant protection for the aggre-
gate of the terms.2® But a member state need not protect a work for longer
than the first term if the author does not comply with renewal requirements>%3
For instance, United States law confers copyright for 28 years, renewable
for one identical period.?®® Hence, UCC considers the American term to be
56 years. But an author whom UCC protects by applying United States law
must renew after 28 years.?"?

The United States delegation argued that the period should depend solely
on the domestic law of the protecting nation, since comparing terms would be
unduly complex.?®® The Conference rejected this proposal on the ground that
European experience with the comparison of terms rule had proved it work-
able.2®® The suggested alternative seemed to favor the United States, where
copyright has a relatively short duration;*° European and South American
law would have granted American works lengthy protection abroad,?!! while
United States law abbreviated protection of foreign works here*!?

Reservations and UCC’s Effect on Previous Agrecments

Unlike Berne, UCC permits no reservations.**® Although the Conference
realized that such a stipulation might make some nations hesitant to join, it
felt that complete adherence was necessary to insure minimum standards of
protection.?’* In addition, Berne nations feared that some Union members
might renounce its high standards and enforce only the less stringent protec-
tion afforded by UCC.**> Hence UCC specifies that the Berne Uniun shali

203. See note 103 supra; 2 Unesco CopyrRIGHT Burl 70-81 (No. 2-3 1949). The
United States has the shortest fixed term, lasting at most fifty-six years. In Yugeslavia,
protection endures after the death of the author, during the life of an unremarried spouse
and until the author’s youngest child reaches the age of twenty-five. Ibid.

204. UCC art. IV, § 4.

205. Ibid.

206. 17 U.S.C. §§ 245 (Supp. 1952).

207. See UCC art. III, § 5.

208. Report of Rapporteur-Genceral, supra note 163, at 51.

209. Id. at 51-2.

210. See authorities cited note 203 supra.

211. See 2 Uxesco CopvriGHT BuLL. 70-81 (No. 2-3 1949).

212. The dispute had limited significance. In the United States, only 11 percent of
all original copyrights are in fact renewed. Evans, Copyright and the Public Intcrest,
2 Unesco CopyricET BuLL. 3, 10 (No. 1 1949). Also see Chafee, supra note 4, at 506-11.
Only those concerned with musical works seem particularly interested in extending pro-
tection through renewal. Confidential Interview.

213. UCC art. XX; Report of Rapporteur-General, supra note 103, at t4-0.

214. Report of the Rapporteur-General, supra note 105, at 64-6.

215. See id. at 62-3; UCC art. XVIL
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remain in full force among its members.21® To discourage any exodus from
Berne, UCC provides that works originating in a nation which withdraws
from the Union after January 1, 1951 (before final formulation of UCC)
shall not enjoy protection in Berne countries.2?

Although Berne was left in force to maintain high standards of protection,
in at least one instance it undermines the protection guaranteed by UCC.
Japan, a Berne member, has refused to accept revisions relating to the dura-
tion of the translation right.?!® She remains bound by the 1886 Convention
which allows free translation ten years after publication.®® Under UCC’s
requirement, a Japanese translator would have to compensate the author, no
matter when he translated.??° Since Japan objected to the UCC provision,
she signed the UNEsco Convention 22! only when assured that she would have
to apply it only to works from non-Berne countries.?? Thus, despite the fact that
UCC prohibits reservations, Japan does not have to meet the Convention’s
standards in this respect.

UCC would leave inter-American arrangements in force. In case of conflict,
UCC would prevail over present treaties, but yield to agreements signed after
its adoption.?23

ErrecTt oF UCC on THE UNITED STATES

Protection of Americans Abroad

UCC measures the rights of foreign authors by those vested in nationals
of the country where protection is sought; by deferring so frequently to
domestic legislation, the Convention makes little attempt to equate substantive
protection granted in one country to that afforded in others. As a conse-
quence, ratification by the United States would assure American authors of
greater protection abroad than at home. Unlike the United States, all Euro-
pean and most Latin American nations protect an author’s moral rights 224

216. UCC art. XVII; Appendix Declaration to art. XVII,

217. See authorities cited note 216 supra.

218. 1 LaApas 393; 2 id. at 1054-6.

219. Berne ConNVENTION oF 1886 art. V.

220. See p. 1086 supra.

221. Japan was the last country to sign the treaty, doing so only two days before
the treaty was closed for signatures. Communication to the YaLE Law Journal from
Dr. Arpad Bogsch, Copyright Division, Unesco, dated March 31, 1953, in Yale Law
Library. And see, UCC art. VII, § 1; 163 PusLisEErRs WEEKLY 197 (1953).

222. Report of Rapporteur-General, supre note 165, at 64-6. Technically, the 1886
ten-year translation provision is in force in Japan, but there seems to be considerable
doubt whether or not Japan honors it. Ostertag, Report of the #rinct'pal Events in the
Domain of Copyright from 1931 to 1937, Drorr p’AUuTEUR (July, 1937) (translated from
the French by Gertrude Rosenstein).

223. UCC art. XVIIL
224. For a comparison of provisions on moral rights, see 2 UNesco CoryriGHT BULL,
58-67 (No. 2-3 1949).
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and give composers considerable control over recordings and non-commercial
uses of their music.2®

Adopting UCC would not, of course, augment Americans’ present rights in
Berne countries. Since Berne remains in effect under UCC, publication in
Canada might remain an open door to protection in Europe. But UCC would
significantly increase protection granted to American authors in non-Berne

293

regions—notably Latin America.?®

American Protection of Forcign Authors under UCC

The substantive rights of foreigners in the United States would be confined
to those which domestic law extends to native authors.*** Even though the
United States currently offers less substantive protection than .\mericans can
get abroad, UCC would make it simpler for foreign authors to obtain .\meri-
can copyright. Publication with notice would still be required, but no further
formalities could be imposed.>*> The United States could no longer require
that foreign works appearing in English be printed here, nor could it force
a foreign author to register or deposit copies in the Copyright Office.*?

225. See 2 id. at 84, 8-8.

226. For a discussion of the inadequacy of present protection in Latin America, sce
pp. 1071-2 supra.

227. See p. 1035 supra. A foreign author will reccive only limited protection
against damage to his reputation by alterations by movie, television, or radio companics.
See Curwood v. Affiliated Distributors, 283 Fed. 219 (S.D.N.Y. 1922) (motion picture
producer acquiring movie rights to use author's name and story did not acquire riglit
to use author’s name on different story; cnjoined) ; Roeder, The Doclrinze of Mural
Right, 53 Harv. L. Rev. 554 (1940) ; note 95 supra. Also see cases collected in Note, 23
ALR2d 244 (1952).

If a foreign composer grants one American record company a license tu record his
copyrighted music, he must permit all others to do likewise, 17 U.5.C, § 1(e) (Supp.
1952) ; Shilkret v. Musicraft Records, Inc, 131 F.2d 929 (2d Cir. 1942) (same for w-
published music). Generally, see Dubin, Copyright Aspeets of Seund Recordings, 26 So,
Cavrr. L. Rev. 139 (1953).

Neither works of applied art nor choreographic creations are entitled to copyright
under 17 U.S.C. § 1 (Supp. 1952). But see N.Y. Times, Jan, 11, 1933, § 2, p. 10, col. 1;
N.Y. Times, Dec. 28, 1952, § 2, p. 13, col. 5, reporting issuance of a copyright for a
dramatic dance sequence. The issue seems to remain very much in doubt. Mirell, Legal
Protection for Choreography, 27 N.Y.U.L. Rev. 792 (1932). On the status of applied
art, see Bernini, Proteciion of Designs: United States and Frencli Law, 1 A, J. Coxep.
L. 133 (1952) ; Blunt, America Again Strives for Recognition of Design Rights, 1 Ans,
J. (x.8.) 392 (1946) ; Kelley, Design Patents and Copyrights: The Scape of Pratection,
21 Geo. Wass. L. Rev. 353 (1953) ; Note, The Vestal Bill for the Copyright Registra-
tion of Designs, 31 Cor. L. Rev. 477 (1931) ; Note, Proiecling the Arlistic Aspects of
Articles of Utility: Copyright or Design Patcut?, 66 Harv. L. Rev. 8§77 (1933) ; Note,
Copyright Protection in the Area of Scientific and Technical Works, 33 Iowa L. Rev.
334 (1953).

228. See note 187 supra and accompanying text.

229, Ibid.; UCC art. III, § 1. For present United States formalitics, sce text at

notes 24-31 supra.
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DESIRABILITY OF AMERICAN RATIFICATION

Some spokesmen strenuously oppose American participation in UCC. Sev-
eral of their objections fail to comprehend the Convention’s real effect on
present protection. At least one commentator stands against ratification on
the ground that UCC, by preventing Americans from reprinting communist
publications without permission, might restrict the flow of information from
Iron Curtain countries.?®® But the Convention would require the United
States to copyright only those works emanating from signatory nations.
Communist ratification is unlikely; although some of the satellites joined
Berne before they became communist,?3! the U.S.S.R. has never participated
in an international copyright organization.?®2 And to adhere to UCC, a nation
must obligate itself to assure the foreign author of payment and of a “correct”
translation of his work.23® Living up to such standards would interfere with
current Soviet practices.?3

Even if Russia joined UCC, the real stumbling block would continue to be
communist censorship, not American copyright. So long as the Soviet regime
controls the communist press, she would probably be glad to have news re-
ports reprinted in the United States.235 Even if the U.S.S.R. wished to pro-
hibit reproduction of Russian publications, she could not prevent the United
States Government from reprinting.23¢ And UCC would not prevent American
commentators from analyzing the content of communist publications287

230. Warner, The UNESCQ Universal Copyright Convention, [1952] Wis. L. Rev.
493, 499-503.

231. The satellite nations which are members of Berne are: Bulgaria (1921), Hungary
(1922), Poland (1920), Rumania (1927), and Czechoslovakia (1921). Drorr n’Auteun
1 (Jan. 15, 1953). But no satellite country has yet ratified the Brussels Revision of 1948,
ibid., although Czechoslovakia, Hungary, and Poland attended the Conference at Brussels
as accredited participants. U.S. State DEP'T, REPORT OF THE UNITED StATES OBSERVER
DELEGATION TO THE BRUsSELs CopyRIGHT CONFERENCE—1948 8-9 (1949).

232. 2 Unesco CopyrigHT BuLL. 152 (No. 4 1949).

233. See pp. 1085-6 supra.

234. See Chafee, supra note 4, at 523.

235. The same is true for artistic works, such as plays or novels, which are distributed
in the Soviet Union, and can therefore be assumed to have some propaganda value, And
the Soviets would probably be overjoyed if their scholarly works in economics, sociology,
political theory, and philosophy were widely read in this country. In addition, if some-
one here did reproduce a Russian book and sold copies to the public, it is unlikely that
the Soviet author would bring suit in the United States to enjoin the infringement.

236. If the Federal Government republishes any type of information—artistic, scholar-
ly, technical, or military—it cannot be sued as an infringer. Section 8 of the Copyright
Code states: “The publication or republication by the Government, either separately or
in a public document, of any material in which copyright is subsisting shall not be taken
to cause any abridgment or annulment of the copyright.” 17 U.S.C. § 8 (Supp. 1952).

237. Under UCC, foreigners will receive the same protection against infringement
that Americans receive in the United States. UCC art. II. The test of unfair use of
or comment on, the copyright work of another is “whether or not so much as has been
reproduced . . . will materially reduce the demand for the original. If it has, the rights of
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Any Western observer in Russia could report whatever he learned about the
state of the Soviet Union, without hindrance from UCC. In effect, the
Convention permits the United States to keep its meager contact with the
communist world.

A second argument is that the UnEsco plan would force the United States
to repeal the manufacturing clause, thereby allowing publishers to cripple the
American printing industry by patronizing lower-cost printers abroad.*S
This argument does not seem valid. In the first place, UCC would not require
total abolition of the clause; the United States could still require its own
nationals to print their works domestically.3® And although the Convention
would bind this country to copyright foreign works printed abroad, granting
such protection would not significantly injure American printers. If the
foreign publisher anticipates a large American demand for a bLook, he cur~
rently arranges to have it printed here, whether or not the manufacturing
clause requires him to do so.2*® While the cost of printing each copy de-
clines as the number of copies increases, the cost of shifping each copy remains
relatively uniform.?*? Hence, when large lots are involved, printing in the

the owner of the copyright have been injuriously affected. . . . The reduction in demand
. . . must result from the partial satisfaction of that demand by the alleged iniringing
production. A criticism of the original work, which lessened its money value by showing
that it was not worth seeing or hearing could not give any right of action for infringe-
ment.” Hill v. Whalen & Martell, 220 Fed. 339, 360 (S.D.N.Y. 1914). Also sce HowrLL
125-6.

238. Hearings, supra note 6, at 69-82.

239. The Convention does not limit the right of a signatory naticn to impose con-
ditions precedent to copyright on its own nationals. See pp. 1087-8 supra.

Even if UCC did require total abolition of the manufacturing clause, American pub-
lishers would probably continue to have their printing done in this country. See state-
ment of R. L. Crowell, of Thomas Y. Crowell Co. in Hearings, supra note 6, at t4: “So
we sent the manuscript to Barcelona, having found out abuut a goud printer there. . . .
[N]ot only could they not beat United States prices but . . . it took them about as
long to get the estimate to us as it would for us to get the whole bouk manufactured
and we haven't got the manuscript back yet. As far as we are concerncd, ence is enwugh

240. Testimony of Arthur E. Farmer, American Bocok Publishers Council in Hear-
ings, supra note 6, at 150-74. Mr. Farmer states: “A lot of Penguin books, of course
are public domain books. . . . [W]ithin the last year Penguin of England has established
a Penguin of Maryland and is now manufacturing the Penguin bouks for sale in this
country. They are no longer, and they never were, able successfully to export the books
to this country, so they have established an American branch and are manufacturing in
Maryland” Id. at 164. The same is true for scientific works which are rarely, if ever,
pirated. Communication to the YALE Law Jour~aL from Warren Sullivan, Jehn Wiley
& Sans, Inc., dated February 4, 1953, in Yale Law Library; and for sheet music, which
is not subject to the manufacturing clause, see Hearings, supra note 6, at 187. Also see
17 U.S.C. § 16 (Supp. 1952). It is unlikely that any printers would actually be thrown
out of work by the abolition of the clause. See Memorands Regarding Probable Efjcets
on the Printing Indusiry of Adoption of the Copyright Convention, S. Doc. Ne. 99, 76th
Cong., 1st Sess. (1939).

241. Hearings, supra note 6, at 181-5.
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United States is cheaper than printing extra copies in Europe and shipping
them to this country.?2

If the foreign publisher forsees only a limited demand in the United States,
however, he will probably be unable to arrange for an American printing.?43
The manufacturing clause is designed to force him to print in the United
States.24* But English publishers, faced with such a situation, presently risk
piracy by shipping copies into this country rather than pay American print-
ing costs.?#® Although conclusive evidence is unavailable, the foregoing analy-
sis indicates that the manufacturing clause simply denies copyright to forcign
authors without protecting the American printing trades against foreign com-
petition. In any event, the United States could protect its printers through tariff
legislation, without refusing to protect foreign works.246

A third objection to UCC is that United States ratification would serve only
to bolster foreigners’ protection here, without substantially enhancing Ameri-
can rights abroad.*™ America, the argument runs, already enjoys excellent
protection throughout the Berne Union.?*® But UCC potentially assures pro-
tection in non-Berne countries as well.2#® Furthermore, there is no guarantee
that the United States will continue to bask in European protection if it re-
fuses to accept the UnEsco Convention.?%° Berne permits its members to
deny copyright to works coming from a non-Berne nation which does not
extend adequate protection to material originating in Berne countries.26! In
the past, European nations have not invoked this provision principally because
the United States seemed on the verge of joining Berne2%? Were this
country to reject UCC, a compromise pointedly designed to appeal to the United
States,?%® Europe might understandably despair of ever securing approval of
Berne’s more demanding provisions. Then wholesale piracy could be

242. Id. at 177-85.

243. Id. at 164.

244. See pp. 1069-70 supra.

245. See Unwin, TrE TrutH ABouT PUBLISHING 193-9, 269-80 (4th ed. 1946).

246. For an excellent discussion, suggesting that the General Agreement on Tariffs
and Trade, if enacted, would supplant the manufacturing clause, see Note, The Matiu-
facturing Clause: Copyright Protection of the Foreigh Author, 50 Cov. L. Rev. 686, 697
(1950). To the same effect, see Hearings before Committee on Foreign Affairs on Inter-
national Trade Organization, HJ. Res. 236, 66-70, 519-20, 539-48, 715-17 (1950) ; Cotn«
munication to the YaLe Law JournaL from Dr. Clair Wilcox, Professor of Economics,
Swarthmore College, dated October 15, 1952, in Yale Law Library.

247. See Warner, The UNESCO Universal Copyright Convention, [1952] Wis. L.
Rev. 493, 499-505.

248. Id. at 505.

249. See text at note 265 infra.

250. Hearings, supra note 6, at 63, 88-99; Confidential communications to the YaLr
Law JOURNAL.

251. See p. 1079 supra.

252. See authorities cited note 124 supra.

253. See text at note 163 supra.
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expected to follow.25¢ Hence, failure to ratify may seriously prejudice Ameri-
can authors’ rights in the Berne Union.

When the foregoing arguments against ratification are disregarded it be-
comes clear that the real choice is whether or not to curtail international
piracy. Piracy has one distinct advantage; it promotes wide dissemination of
foreign works. On the other hand, its major drawback is that it deprives
creators of potential income in an era in which most of them must sell their
works to live. Publishers who pirate are not noted for dividing their profits
with authors.

The ultimate question for resolution, then, is whether it is a sound policy
to deprive authors of income from foreign sales. Some writers espouse interna-
tional piracy on the ground that the prospect of a foreign market does not
motivate authors to create; that they generally anticipate domestic sales
only.?® Considering the volume of copyrightable materials presently flowing
between countries,?® this hypothesis is of questionable validity. Furthermore,
failure to protect foreign works may stunt domestic authorship to some ex-
tent. Publishers, like those in nineteenth century .America,®s® may prefer to
pirate foreign material rather than pay royalties to native creators.

Regardless of how much it stimulates artistic production, international copy-
right protection can be defended on the ground that artists, whose efforts
provide the world with so much enjoyment and enrichment, deserve maximum
compensation. Although most creators might continue to produce even though
ill-paid, a sound policy would assure them of something better.

“[Nlot long ago, a group of representatives . . . endeavored to do
away with copyright altogether. . . . To such men as these, only
junk fabricators, gadgeteers, tram operators, pop bottlers and the
like are entitled to the best profit for their contribution to life. History
will note the fact when history writes how American avarice held in

open contempt all culture and all thought, decerebrated itself and so
died headless.”2%8

ConcLusioN

While UCC is probably acceptable to the bulk of American authors,*
publishers,2®® and representatives of the mass media,®® it is opposed by

254. See authorities cited note 250 supra.

255. Warner, supra note 247, at 505.

256. For a description of the growth of American exports from $2,000,000 in 1891 to
over $50,000,000 in 1950, see Hearings, supra note 6, chart B, at 221. And the number
of translations made overseas has jumped since the end of World War II. Uzsco,
SraTisTICAL REPORT OoN Bo0oX Propucrion 1937-1950 Table 44, 33 ef seq. (1952). On
the rise in British exports, see 163 PusLisaErs WEEKLY 292, 1360 (1933).

257. See Camey, THE InTervaATiONAL CePYRIGET QuEsTion Coxsipezco (1872);
Carey, Lerters oN INTERNATIONAL COPYRIGHT (1833) ; Mozrgan, ANGLO-ANMELRICAN
IxteERxaTionar CopvricaT (1879).

258, Wz, Orus 21, p. 13 (1949).

259. Hearings, supra note 6, at 10, 102-108.

260. Id. at 26, 63.

261. Id. at 89 et seq.
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small, but vociferous group of printers’ unions 262 and book manufacturers,204
This opposition should not be allowed to prevail. American ratification will
necessitate no harmful changes in domestic copyright law,?* nor will it put
this country at a disadvantage in the Cold War. UCC’s success will ultimately
depend on the United States since most nations will probably condition their
acceptances on American participation.?® TUCC calls upon this country to
assume leadership in the world cultural community.

262. Id. at 56, 69, 76, 80.

263. Id. at 35.

264. The following changes in American law will be necessary: 1) repeal of § 10,
the manufacturing clause, as applied to books and periodicals written by non-resident aliens
in English, 17 U.S.C. § 16 (Supp. 1952) ; 2) repeal of § 14, giving the Register of Copyrights
the power to demand copies for deposit from foreign authors, 17 U.S.C. § 14 (Supp. 1952) ;
3) repeal of § 1(e) insofar as it requires a special Presidential proclamation for protcction
of mechanical reproductions, 17 U.S.C. § 1(e) (Supp. 1952) ; 4) repeal of the formalitics
of registration and notice, 17 U.S.C. §§ 10, 11 (Supp. 1952).

265. Confidential communications to the YALE LAw JourNAL. The treaty permits
ratification by one country conditioned on the ratification by another. UCC, protocol
3,§1.



