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Introduction

I wrote Against Constitutional Originalism: A Historical Critique in
hopes of speaking to and across several disciplines that are often divided.!
My ambition was to better illuminate the space where they intersect and, if
possible, refashion debate within it.2 I have long been convinced, and
remain convinced, that the debate over constitutional originalism belongs
neither to law, nor history, nor political science, nor philosophy, nor any
other particular subject or discipline. Instead, it implicates a set of
conceptual problems and challenges that necessarily fall between them.
That is, in fact, what makes it so compelling, even if in practice the debate
often falls short of its full potential. Rather than situating originalism at
the intersection of several intellectual traditions, as some assuredly have,3
participants in the debate too often confine originalism to a particular way
of thinking and its corresponding methods and problems. This tendency is
especially common among legal originalists, who have erred in treating
originalism as a problem exclusively within law (or at least comfortably
confined to conventional legal analysis, methods, and problems).* What

* Associate Professor of History and Law, Stanford University. For helpful comments on earlier
drafts of this response, thanks to Greg Ablavsky, Jack Balkin, Charles Barzun, Jud Campbell, Mark
Graber, Andrew Kent, Andy Koppelman, Sandy Levinson, Julian Davis Mortenson, Gordon
Silverstein, and Rachel Shelden. Thanks as well to Zach Brown for exceptional editorial work.

1. JONATHAN GIENAPP, AGAINST CONSTITUTIONAL ORIGINALISM: A HISTORICAL CRITIQUE
(2024).

2. Seeid. at 15-16, 255-56.

3. See JACK M. BALKIN, MEMORY AND AUTHORITY: THE USES OF HISTORY IN CONSTITUTIONAL
INTERPRETATION (2024); LAWRENCE LESSIG, FIDELITY & CONSTRAINT: HOW THE SUPREME COURT
HAS READ THE AMERICAN CONSTITUTION (2019); CASS R. SUNSTEIN, HOW TO INTERPRET THE
CONSTITUTION (2023).

4. This tendency is ubiquitous across originalism. See, e.g., William Baude & Stephen E. Sachs,
Originalism and the Law of the Past, 37 LAW & HIST. REvV. 809 (2019); Gary Lawson & Guy
Seidman, Originalism as a Legal Enterprise, 23 CONST. COMMENT. 47 (2006); John O. McGinnis &
Michael B. Rappaport, Original Methods Originalism: A New Theory of Interpretation and the Case
Against Construction, 103 NW. U. L. REV. 751 (2009).

551



552 Yale Journal of Law & the Humanities [Vol. 36:3

makes originalism interesting, and what drew me to it long ago, is how it
necessarily melds the authority and imperatives of law with the
interpretive problems central to history, above all by implicating the
problem of conceptual change across time.

Originalism asks those who interpret the Constitution today to recover
something in the distant past and then carry that earlier constitutional
command forward into our own time to apply it to present-day disputes. In
so doing, it forces interpreters to reckon directly with the problem of
historical distance (that earlier constitutional meanings might have been
embedded in modes of constitutional thought and reasoning that depart
significantly from our own and have since disappeared)’ and thereby the
problem of conceptual translation (the difficulty of not simply identifying
past meaning that was once rooted in unfamiliar modes of thought but of
knowing how to transport that meaning from its original context to a very
different context without essentially altering it).® This is why the
fundamental problem of originalism is the problem of conceptual rupture,
or deep conceptual change across history.” Almost everything else pales
by comparison. To do originalism credibly—to authentically recover a
piece of the constitutional past and carry it forward unchanged into an
often radically different constitutional present—requires successfully
understanding and coping with this problem. It means appreciating the
depth and breadth of historical difference—that the eighteenth-century
Constitution presupposed a very different way of thinking about
constitutionalism and law than reigns today: a different constitutional
paradigm, as it were. It means engaging in deep historical recovery—
immersing oneself in the conceptual world of Founding-era
constitutionalism until one understands the premises that structured that
paradigm and can begin to see and infer what followed from those
premises. It means appreciating how constitutional understandings have
changed over time, in often imperceptible ways, as underlying
constitutional assumptions have gradually or suddenly transformed—as
not just moves within the paradigm have changed but fundamental
features of the paradigm itself. And it means devising an interpretive
strategy that adequately addresses those deeper paradigm shifts in
constitutional thought.? It means, in short, coming to terms with historical
rupture in the American constitutional tradition.

This is big stuff that has long exercised practitioners across the human
sciences. It has been central to constitutional historians of the American
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Founding who have long documented the immense differences between
eighteenth-century constitutionalism and its modern counterparts.’ It has
been no less central to historical practice generally, as historians from
across subfields have invested considerable time and effort pondering how
one can successfully recover historical meanings from an often-alien
past.!0 Broader still, it has been central to some of the most important
thinkers and interpretive traditions working in a range of disciplines—
from Thomas Kuhn and Donald Davidson to John Dewey and Clifford
Geertz.!! The problem of historical rupture has, with good reason,
dominated a bevy of philosophical debates over meaning and
interpretation, and, as William Ewald rightly notes, when it comes to the
history of the Constitution, “there is something important to be learned
from philosophical discussions of conceptual change.”!? Not least because
this problem is directly implicated by and central to constitutional
originalism. Indeed, to echo Ewald’s description of my argument, “the
central philosophical problem for originalism is the problem of conceptual
change.”!3

Even though it is the principal interpretive problem raised by
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originalism—to which all other problems are secondary—originalists have
paid remarkably little attention to conceptual change. What long should
have dominated the conversation remains shockingly ignored. Every
defense of originalism ought to focus on the problem of conceptual change
and rupture in some fashion, and yet virtually none have. That’s especially
glaring since most defenses of originalism have denied the fact or
relevance of conceptual change. Most of the time, originalists have done
so only implicitly, and therefore haven’t even defended their most
important premise about the past. When they have acknowledged the
issue, meanwhile, they have often misunderstood the nature and character
of the problem of conceptual change, leaving them with a misplaced
confidence that they have addressed the issue adequately when they have
barely confronted it at all.

That is in part because originalists have confidently developed their
theory within and for law, based on its categories, assumptions, and
questions. They have thus failed to appreciate how originalism implicates
the broader set of conceptual problems centered on historicism and
historical change that transcend the study of law.!* The rich and
voluminous debates from both history and across the interpretive sciences
that originalism so straightforwardly implicates have had little impact on
how originalists comprehend or discuss their theory or its defining issues.
This myopia has significant costs. For as conceived and practiced,
originalism often stands sharply opposed to some of the most important
insights generated over the past century in the interpretive sciences, above
all the notion that the determinants of meaning have changed as the
paradigms of human thinking have shifted.!> This resistance to conceptual
historicism would be easier to accept if originalists had confronted these
major contributions head-on and explained why they’re either wrong
about how historical change has shaped meaning or irrelevant to
understanding the development of U.S. constitutionalism. But originalists
have instead adopted a parochial stance, content that their understanding
of the nature of law and historical change doesn’t implicate much beyond
their narrow orbit.!°
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The debate over originalism has proved tiring to many. It has produced
such a sprawling literature, such a massive volume of public commentary,
and so many intricate lines of argumentation and supporting theories and
distinctions that, to a great many onlookers, it seems to have exhausted
itself.!” As John Fabian Witt colorfully narrates, “The landscape of
American constitutional interpretation bears a grim resemblance to the
shattered earth at Ypres in 1917,” in which “Originalisms and their Living
Constitutionalism  adversaries” issue “[r]egular assaults,” that
“occasionally inflict damage,” but mostly “reaffirm the status quo through
marginal changes of position in a wasted landscape of ever smaller
innovations.”!® Despite “breathless news reports back from the front lines,
the arrayed scholars move the front barely at all, notwithstanding huge
expenditures of effort and resources.”!’® And “[a]ll the while, the battle
consumes an entire generation of creative and brilliant human beings—
this time constitutional scholars—in its greedy maw.”?® As a seasoned
veteran of this conflict, I find it hard to argue with Witt’s sardonic
account. And yet, after all the years of intellectual combat and all the
theoretical refinements and all the challenges and counters, and all the
stalemates, the central conceptual and interpretive problem that
originalism provokes—the one which should have long been at the center
of originalist theorizing and debate—has essentially been ignored.

And so I wrote my book, in the hope of demonstrating why the problem
of conceptual change and historical rupture is not only implicated by the
theory of originalism but ultimately fatal to it. Originalism, as it has
always been conceived and defended, cannot withstand a serious
reckoning with the problem of conceptual rupture. It depends on denying
the kind of change that in fact defines the history of U.S. constitutionalism
from the Founding to today.?! Originalism in attenuated or remade form
can survive this reckoning, but not without abandoning what has always
defined it.??

Or so I argued. Perhaps I am mistaken, but if so, originalists will need to
explain, as they have not yet, why exactly originalism can withstand the
challenge of conceptual rupture. They will need to show that I am
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empirically mistaken about the scope and character of such change from
the Founding to the present, or that I am conceptually mistaken about its
implications for constitutional application and adjudication today. I doubt
originalists can make either argument successfully, which is why I am
convinced that originalism as we have long known it cannot withstand the
particular challenge I have foregrounded.?> But whether or not I am
correct about that, one point seems clear: unless originalists make
fundamentally different arguments, on different terms, than those they
have made to this point—arguments that show awareness that the
interpretive problem that originalism implicates lies in a conceptual space
between law and history that is reducible to neither—they will not have
responded to my critique.

skokok

This remarkable symposium, which brings together a distinguished
group of scholars from different corners of the academy, offers cause for
optimism. I wrote my book in hopes of inviting just the kind of cross-
disciplinary reflections on the relationship between history, law, and
originalism found here, so if it is any indication, the book is having its
desired effect. The various contributions—especially when seen as a
whole—help illuminate the crucial ways constitutional theory and
interpretation intersect with history, philosophy, and the broader problems
of humanistic interpretation. Some contributors, such as Mary Bilder and
Mark Peterson, latch onto the historical dimensions of my argument.
Others, such as Thomas Colby, Logan Sawyer, Reva Siegel, and Cass
Sunstein, work through its implications for constitutional theory and
modern legal interpretation. Still others, including William Ewald,
Lawrence Lessig, and John Mikhail, connect the two in suggestive
fashion. John Witt, echoing Peterson’s concerns, wonders if a historical
critique of originalism, however effective, doesn’t misapprehend the
broader field of battle. That point is well-taken. Yet the direct and
thought-provoking critiques of originalists Kevin Walsh and William
Baude and Stephen Sachs raise intellectual issues of the first importance
which are worthy of consideration even if Witt, Sawyer, and Siegel are
surely right that the beating political heart of originalism is to be found
beyond such heady theoretical debates. Whether applauding, extending,
qualifying, or challenging my arguments, the symposium participants have
my deepest gratitude for engaging so thoughtfully with what I had to say. I
have learned from each of them through their prior work, and now through
their perceptive and challenging commentaries on my book.

I am especially gratified that so many of the contributions underscore

23.  See GIENAPP, supra note 1, at 246-50.
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and develop my point about the importance of conceptual change in
constitutional history. Sometimes they do so simply by calling attention to
the thick historical contexts that have defined U.S. constitutionalism. But
often they also probe the deeper challenges that those contexts pose for
originalism—and indeed constitutional interpretation generally. These
commentaries reflect a command of the central issues that have eluded
others and help point the way forward.

At the same time, the symposium illustrates some of the challenges that
have come with identifying and debating the precise points of contact
between history and law. While several of the contributions confront the
problem of conceptual change head-on, other contributions prove less
willing, refusing to acknowledge its central importance. I had suspected
that originalists would be wary of this sort of reckoning, and in certain
respects this symposium confirms that suspicion. But to my mind, that
only underscores the significance of the broader challenge I hoped to
mount. If [ was convinced when [ wrote my book that the twin problems
of historical rupture and translation merited a serious, and potentially
devastating, reckoning among originalists, I am now certain of it. Only
time will tell whether originalists are truly willing to confront the central
problem that originalism raises.

I. HISTORICAL RUPTURE

At the heart of my book is the idea of historical difference. Building on
my prior work, | aimed, first and foremost, to show, as William Ewald
correctly puts it, “how the founding generation thought about
constitutions” and “to make clear that its ways of thinking were very
different from our own.”?* Or, as John Witt puts it even more pithily,
“how the constitution of the ancients differs from the constitution of the
moderns.”?’ I set out to establish, as clearly and decisively as I could, that
the intellectual world in which the U.S. Constitution was adopted was very
different than our own, and that those differences matter enormously for
modern constitutional interpretation.

I emphasize strong discontinuity between the Founding and now,
pushing back on the popular assumption (ubiquitous in law, and
originalism especially) that eighteenth-century Americans conceptualized
constitutionalism and law more or less as we do today. I attempt to bring
into focus the different premises and paradigms that initially structured
constitutional thought and understandings of the Constitution itself:
including the fusion of non-positive and positive law; the habituated
appeals to preexisting fundamental law and social compact theory; the

24. Ewald, supra note 12, at 407.
25.  Witt, supra note 18, at 542.
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assumption that fundamental rights did not need to be enumerated to enjoy
constitutional status; and the recognition that constitutional powers were
entangled with understandings of the constitutional union. I do so to stress
that the Founding generation’s understanding of core concepts—above all
written constitutionalism, fixed constitutionalism, and constitutional
law—was often worlds apart from what we have come to know and what
most originalists readily assume.?® Just because the Founding generation
wrote constitutions didn’t mean that they drew the same inferences from
those constitutions that we would now, or that they attached the same legal
significance to the fact that those constitutions happened to take written
form. Just because they often described their constitutions as fixed didn’t
mean that they had our concept of constitutional fixation in mind when
they did. And just because they believed that their constitutions were
fundamental law didn’t mean that those constitutions were law as we
might immediately assume or that fundamental law was necessarily or
obviously tethered to formal textual enactment. Beneath the superficial
similarities, I suggest, one finds a much different constitutional paradigm
structured by a distinct understanding of constitutionalism itself.2” All of
which means that the kind of constitutionalism, and therefore the sort of
Constitution, we readily recognize today was not an essential byproduct of
the eighteenth-century Founding. To the contrary, as Colby puts it,
“today’s Constitution and constitutionalism would have been
unrecognizable to the founders.”?8

Making the point from the other direction, I argue as well that there was
greater continuity in constitutional thinking across the eighteenth century
than conventional narratives typically allow.?’ Too often it is readily
assumed that the American Founding marked a sharp break in
constitutionalism—that in adopting written constitutions, Revolutionary
Americans  decisively broke with the unwritten, customary
constitutionalism they had known as British subjects. As Mary Bilder
rightly puts it, “a particular constitutional history of the revolutionary
period lies underneath” originalist theorizing, one in which Revolutionary
Americans transitioned “from an unwritten system of government to a
written constraining text.3° U.S. constitutionalism is thereby treated as
exceptional.3! While plenty changed as a result of the American

26. GIENAPP, supra note 1, at 9, 12, 195-96.

27. Id. at11-12.

28. Thomas B. Colby, Can Originalism Survive Jonathan Gienapp?, 36 YALE J.L. & HUMANS.
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Revolution, much survived, especially when it came to constitutional
habits and sensibilities. Written constitutionalism was hardly new in 1776,
and customary constitutionalism hardly died.3> Much of the problem stems
from how British constitutionalism itself is understood. Following later
American commentators like John Marshall who originated the
exceptionalist myth, modern interpreters instinctively conjure a
caricatured version of the British constitution that assumes that because it
was (mostly) unwritten, it wasn’t true fundamental law with fixed content
that could constrain what the government could do—that is, it wasn’t a
real constitution at all.* Once we appreciate how unwritten law not only
could be fundamental, fixed, and binding, but was widely understood to be
so by the very Americans who later—for contingent and misunderstood
reasons—began telling a different tale, it becomes much easier to see the
transition from British to American constitutionalism for what it was: a
shift in degree rather than kind.

Both Mark Peterson and Mary Bilder illustrate this point. Each helps
undercut the untenable notion that early U.S. constitutions sharply broke
from the British constitutionalism that had preceded them. By taking the
“deep origins” of American constitutionalism seriously, Peterson
underscores the crucial ways in which both British and American
constitutionalism featured historically generated institutions and practices
buttressed by formal written documents that are too often obscured by a
fixation on constitutional writtenness.?* “The rebellion of thirteen North
American colonies against King and Parliament was not driven by hatred
of the British constitution—quite the contrary,” Peterson reminds us.?’ “In
the many constitutional instruments that Americans generated and ratified
between 1776 and 1791 ... they preserved a great many of the elements
of British constitutionalism, often drawing directly from written
instruments in Britain’s constitutional tradition.”’¢ Bilder, meanwhile,
notes that, “[d]espite the appeal of the c-to-C transformation”—that is,
“from a small ¢ to large C constitution”—"historical evidence does not
indicate a dramatic change.”’” Here, Bilder alludes to a large and
impressive body of work,’® a great deal of it her own,3 that complicates
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such a stark portrait of conceptual change—work to which my book is
indebted. The evidence instead shows, in a myriad of ways, how
constitutionalism before and after the Revolution braided written and
unwritten elements, and how, even after the Revolution, the fact that
constitutions increasingly took written form did not imply that they were
now constituted by text alone. As Bilder notes, “[w]rittenness . . . was a
familiar technology, but the constitution was not its digest.”*® As Daniel
Hulsebosch stressed some time ago, and Bilder appropriately calls
attention to again, “[tJoo much ... has been made of the distinction
between unwritten and written constitutions.”*! I have long wondered
what might happen to the study of U.S. constitutional law if that insight
were ever broadly internalized.

Not only might it invite us to appreciate the strong continuity that ran
across late eighteenth-century American constitutionalism, but it would
also free us to better understand the significant changes in constitutional
thinking that did take place. I allude to the inherent dynamism of early
U.S. constitutionalism,*> but that side of the ledger remained
underdeveloped. In my effort to undercut the particular kind of eighteenth-
century rupture on which modern originalism so deeply depends (which
fixates on the centrality of a new understanding of written
constitutionalism), I spent less time detailing the other crucial shifts in
constitutionalism (which very much did not).

Bilder helps pick up the slack, richly documenting the eighteenth-
century emergence of the “free constitution” before 1776, first in the
writings of English historian Catharine Macaulay and then in the protest
arguments James Otis and Samuel Adams advanced during the imperial
crisis.¥ What Bilder shows, bolstering the picture I attempted to draw, is
that the idea of a constitution that was fixed developed independently of
the idea of a constitution that was reduced to writing. It had long been
commonplace to describe the British constitution as fixed, meaning that its
deeper principles were durable and unchanging.** American colonists

Rights and the First Amendment, 127 YALE L.J. 246 (2017); Asheesh Kapur Siddique, The Ideological
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especially seized on this feature of their customary constitution to leverage
their “fundamental law”—which, too, did not need to be written—against
Parliament’s  legislative intrusions into their self-governance.*’
Originalism’s doctrinaire account of constitutional fixation, which is
staked to constitutional writtenness, struggles to make sense of this
eighteenth-century understanding of fixation.*

But what Bilder further suggests is that even if Macaulay, Otis, Adams,
and their ilk tapped into something longstanding in British practice, they
also began to remake the concept of fixed constitutionalism. They did so
not by staking it to constitutional writtenness, as others might assume, but
rather to a more radical form of popular sovereignty than the British
constitution traditionally allowed.#’ Bilder argues that later pamphleteers
who demanded that Americans’ new constitutions be properly fixed have
been misread as signaling an emerging textualist constitutionalism, when
they were instead products of this more recent shift under unwritten
constitutionalism toward a more popular account of the people’s fixed
law.#® More provocatively still, Bilder concludes that John Marshall’s
famous account of constitutional history in Marbury v. Madison, which is
often read in defense of U.S. constitutional exceptionalism, in fact
harkened back to Macaulay’s and Otis’s original understanding.*® Whether
Bilder is correct in all these details, she is right that we have
misunderstood what Marshall was doing®® and, more broadly, what the
idea of a fixed constitution indicated in eighteenth-century America both
before and after independence. She helps us see what [ had hoped to show:
that even as constitutional ideas were being fashioned in dramatic new
ways, those changes unfolded against other continuities, including in how
people imagined the content of written constitutions. As Bilder puts it, “A
long struggle commenced to devise structural and rhetorical mechanisms
to ensure the free constitution. In these struggles, writtenness was but a
technology; it was never the form or spirit of the free constitution.”>!

We have had things mostly backwards. We have assumed that most of
the  habits  developed under  eighteenth-century  customary
constitutionalism—about fundamental law and how to find it—simply
evaporated following American independence and that no similar break in
constitutional thinking has occurred since. Yet just the opposite is true.
There was considerably less discontinuity before and after 1776 or 1787
than most modern observers have assumed and considerably more
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discontinuity between the late eighteenth century and the modern era.
Deeply internalized assumptions, sensibilities, and intuitions connected
eighteenth-century interpreters in vital ways, no matter what the transition
from British to American constitutionalism otherwise entailed. No
comparable continuity links them to modern interpreters who operate on
the other side of massive transformations in constitutional and
jurisprudential intuitions and practices that Lawrence Lessig’s essay so
effectively describes.>?

Seeing things this way, with an emphasis on early continuity and a fresh
appreciation for the scale and magnitude of historical difference between
the Founding and the present, brings us to historical rupture. Not only
were there key differences in how the Founding generation thought about
constitutionalism and law, but those deviations between their intellectual
world and our own point to key ruptures in our constitutional tradition.
Since the late eighteenth century, fundamental assumptions, premises, and
frameworks have changed in deep and far-reaching ways, creating sharp
breaks between that earlier epoch and those that came much later.>3 Logan
Sawyer nicely describes this sort of rupture as “the enormous, yet
frequently obscure, transformation that has occurred since the founding in
the modes of thinking about law—about what it is, where it is found, and
who determines its content.”* Despite the prevalent belief that U.S.
constitutionalism has unfolded within a single, continuous, unbroken
tradition—that a strong form of continuity unites the mental world of
current constitutional law with that of two centuries ago—an honest
accounting of the history reveals the opposite: distinct conceptual
universes that speak to each other in uncertain ways.> It is tempting to
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assume that the Founding generation was engaged in the same
constitutional conversation as we are having now. But their conversation
was quite different than our own. The Founding is “on the other side of a
legal-constitutional historical divide,” John Witt correctly takes me to be
saying, “such that efforts to draw original meanings from its text entail an
undefended transposition of one constitutional system into the world of
another.”¢

There are many markers of this rupture. I attempt to illuminate the most
salient ones in my book. The first set concerns modes of constitutional and
legal reasoning that shaped how earlier Americans thought about (and
reasoned through) constitutions that no longer resonate today. Two
features in particular stand out. The first pertains to how members of the
Founding generation conceptualized law.’” They believed that law was
often found, not made, which led them to instinctively appeal to broader
sources of law, such as natural law and the law of reason. More important
still, they had an integrated view of law, in which positive and non-
positive law blended to form a seamless, uniform whole. Where we split,
they lumped. Their legal theories thus cannot be easily mapped onto
modern jurisprudential debates that divide legal positivists and their
critics. In terms of how those at the Founding imagined their constitutions,
it meant they had no trouble seeing their written constitutions as entangled
with a dense field of preexisting fundamental law derived from a
multiplicity of interlocking sources. This general fundamental law was not
merely a backdrop against which the written Constitution was set. It was
one of the essential resources through which that document was read.

Going hand-in-hand with this understanding of fundamental law was
another crucial framework: social compact theory, perhaps the essential
framework through which the Founding generation understood
constitutionalism.”® Social compact theory was a set of premises that
helped explain the basis of legitimate governance—how human beings
had willingly subjected themselves to public authority armed with the
power to directly interfere in their lives. And what made it distinctive was
less its contractual framing than how it divided the constitution-making
process into two distinct steps: first, the hypothetical process by which
people formed a social compact, or political community, and second, the
subsequent process by which that political community established a
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framework of government. Crucially, the constitution of government was
assumed to be predicated on the social compact that preceded it—which
meant interpreting the instrument of government required reading it
against the implicit guarantees that had been established in forming the
underlying political community. The Founding generation didn’t see their
Constitution through our eyes or by reference to our intuitions about law
or based on our habituated categories and fault lines. They saw it through
their own constitutional frameworks and deeply internalized instincts
about the nature of law, the purpose and origins of constitutional
government, and the essential harmony between enacted and existing law.

If those were the organizing frameworks, then the particular views of
concrete constitutional subjects that followed from them mark the rupture
even more conspicuously. Here, there are numerous examples one could
highlight, but I chose to emphasize the ones that most directly cut to the
heart of our constitutional tradition: understandings of rights, delegated
powers, and constitutional enforcement.’® Based on their paradigms,
Founding-era Americans did not believe that most fundamental rights
needed to be enumerated in constitutional text to enjoy constitutional
force. Nor did they think that an enumeration of federal legislative powers
could be read apart from an understanding of the nature of the federal
union. Nor did they believe that constitutional boundaries were legal in the
sense that they were to be enforced primarily through courts of law. These
were not modest differences, easily assimilated on our terms. They are
global differences that betray a fundamentally different way of
conceptualizing the nature of constitutionalism itself.

The Founders’ constitutionalism was not ours. “We are not them,”
reports Lessig, because their “legal culture” had “radically different
foundations.”®® There is, as Sawyer puts it, a “chasm” between their
constitutional world and our own.’ Which makes it “exceedingly
difficult,” Cass Sunstein appropriately takes me to be contending, “for
modern judges and lawyers even to think themselves into the founding
generation’s world.”? It is far from impossible, but it’s not something that
comes naturally or easily, and thus takes considerably more work to
cultivate than many assume.

It certainly calls into question the blithe confidence found in those who
presume that deciphering Founding-era constitutional ideas is relatively
straightforward. It’s not. As Thomas Kuhn once counseled, “there are
many ways to read a text, and the ones most accessible to a modern are
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often inappropriate when applied to the past.”® This is certainly true of
the U.S. Constitution. In racing to analyze a narrow feature of the
constitutional past (the meaning of a particular constitutional phrase or the
logic of a particular doctrine), interpreters will invariably fall back on
assumptions drawn from the present, detecting meaning and logic in the
historical materials that wasn’t there while effacing what once stood in its
place. We need to ruthlessly “inspect our own conceptions,” Ewald tells
us, “to make certain that we do not allow them to contaminate the past.”4
We need to take the rupture between us and those at the Founding
seriously and work hard to comprehend the Constitution on their terms.
Restoring an early legal imagination so different than our own involves
painstaking work. It requires learning not just new moves or arguments
but a new way of thinking.

II. A THICKER CONSTITUTIONALISM

It also requires seeing a thicker Constitution. One of the main reasons
historical difference and rupture is easily missed is because modern
interpreters often narrow their gaze, treating the Constitution as detached
from the historical contexts that brought it to life. They fail to see how the
Constitution, across time, has been embedded in thick ways of thinking
about constitutionalism—habituated assumptions and practices that have
deeply shaped how constitutions are imagined to express themselves. It
might seem as though the Constitution hasn’t changed much over the
years, but once we appreciate how its content and character have been
profoundly shaped by the clusters of constitutional assumptions that have
surrounded it, we can more easily understand why the Founders’
Constitution was so different from our own. Their Constitution was
embedded in a conceptual framework that ours no longer shares, one that
made sense of fundamental law, constitutional text, liberty and
governance, and much else in distinctive fashion. Seeing constitutional
rupture means seeing this fuller Constitution and how the operative
assumptions that have been attached to it have changed over time.

Several of the symposium participants valuably underscore the
thickness of historical constitutionalism and why we need to attend to it.
While each deploys distinctive formulations, they all underscore the same
crucial point: that we can’t understand the Constitution unless we focus on
the broader assumptions and practices in which it has been embedded.
When constitutional interpreters, originalists conspicuous among them,
neglect that essential context—when they favor a thin Constitution over a
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thick one—they fail to see the Constitution at all. “Modern originalism
misses the real foundation to our legal culture,” writes Lessig.®

In his characteristically insightful contribution, John Mikhail illustrates
how antebellum interpreters, no matter their deep disagreements, assumed
that the constitutional meaning of citizenship was entangled with the
nature of the constitutional union.®® “What mattered,” he writes, “was less
the precise words of the constitutional text than the tacit assumptions
about unwritten constitutionalism and the nature of the United States
presupposed by that instrument.”%” In the contentious debates provoked by
Dred Scott v. Sandford, in particular, both Chief Justice Roger Taney and
his opponents “constru[ed] the Constitution in light of the federal union
and political community that informed it.”%® They made sense of the
instrument based on America’s implicit social compact.

Mark Peterson brings the thickness of U.S. constitutionalism into view
in a different way. Focusing on what those who formed the U.S.
constitutional order “believed constitutions to be,” he highlights a
definition of constitutionalism at odds with modern legal orthodoxy.®® If
we take the Constitution’s historical development seriously, he contends,
“it becomes clear that if a constitution is a ‘thing’ of any sort, it is
certainly not a single written document, struck off at a particular moment
in time.”’? Rather, “[a] constitution is a relationship, and a complex one,”
involving “the body of a society,” “its frame of government,” and the
“written instruments of government that declare, explain, clarify, or
delimit the frame of government.”’! Modern legal interpreters typically
leave out the first two elements, thus reading the written instruments apart
from the relationship that defined them. That’s especially problematic,
Peterson explains, because “[o]f these three elements, it is the first (the
body of society, the land, and the people) that is the most thing-like,
embodied, substantial; written instruments are the least so.”’> More than
that, “the fundamental assumption of early modern constitutionalism was
that frames of government (and written instruments that support them)
ought to fit the conditions of the land and people using them.”” They were
“the garment” designed “to fit the body.”7*

This led eighteenth-century Americans to see written constitutional

65. Lessig, supra note 52, at 437.

66. John Mikhail, Birthright Citizenship, Unwritten Constitutionalism, and the Nature of the
Union, 36 YALE J.L. & HUMANS. 438, 441-45 (2026).

67. Id. at 445.

68. Id. at 444.

69. Peterson, supra note 34, at 457.

70. Id. at 456.

71. Id.

72. Id.

73. Id. at 456-57.

74. Id. at 458.



2026] The Constitution and Historical Rupture 567

instruments as embedded and entangled. “[Cl]itizens of the newly
independent states,” Peterson writes, were not “so foolish as to believe
that a single written instrument could encompass the entire constitution of
a state or nation.””> Here, he echoes a point I emphasize in my book: the
instruments that specified a state’s framework of government and its bill
of rights were separate, and always predicated on deeper foundations.”®
For me, those foundations could be found in the community’s imagined
social compact. For Peterson, those foundations were found in the body of
the society and its governing norms. Either way, the point is similar:
eighteenth-century constitutions picked out thick relationships between
multiple elements that a narrow fixation on written codification will
invariably miss.”’

The Founding generation’s broader understanding of their constitutional
project also helps explain, Peterson stresses, the form that change often
took. Constitutional reform was undertaken not to establish a new kind of
constitutional technology but “to find frameworks of government better
suited to the reality of their actual conditions, to meet the new challenges
their society faced,” and only “when necessary, to express these in written
instruments.””® That made the “written aspect of their constitutional
work . .. not a premise or a principle, but a technique” for fashioning
frames of government that might “fit the conditions of the land and people
using them”—in this case, North American populations that had seen the
body of their society remade by dramatic population and territorial
growth.” Because written instruments were means by which
Revolutionary Americans could express new frameworks of governance
conducive to the conditions in which they found themselves, while
undoubtedly very important, they were not essential to the revolutionary
transition merited by the break from Britain. That helps explain, Peterson
suggests, a crucial fact of the early constitution-making process that I also
emphasize and which originalists ignore: that two states, Connecticut and
Rhode Island, neglected to draw up new written constitutions after
independence.®? Contrary to what orthodox originalists presume about the
Founding era and the special character of written constitutions, the citizens
of these two Revolutionary states were quite convinced, based on a wholly
different understanding of constitutionalism, that their fundamental rights
were secure and that their sovereign authority was adequately expressed
through their venerable customary constitution and the framework of
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government established through their seventeenth-century charters.8! As
Peterson explains, “[t]here was no need to change their internal frame of
government, to alter the garment to fit the body, in the way that states with
royally appointed governors and legislative upper houses needed to patch
new versions of these institutions into the fabric once the old order had
been ripped out.”® Written constitutional instruments served a different
purpose and carried a different kind of significance in this eighteenth-
century context, in which constitutions were nested relationships of
multiple elements.

William Ewald, in a sophisticated and suggestive analysis of the
Constitution’s historical identity, offers yet another way of seeing a much
thicker Constitution than modern interpretive debates usually allow.
Drawing on his deep learning in the philosophy of mathematics, he
proposes that the Constitution is best seen as a set of chronological layers
rather than a unitary object focused in time.?3 He gets there by offering an
illuminating tour of the history of mathematical logic, tracing how first-
order logic emerged in fits and starts. Only once it came to be accurately
formulated and its significance clearly perceived did logicians begin
searching for the moment at which it was discovered.®* The problem,
Ewald explains, is that this search for discrete origins presupposed that
first-order logic was a “thing” that was “first discovered,” which cannot
make sense of its gradual emergence.?> If, instead, one asked what
inferences different logicians would have considered legitimate, “it
becomes clear,” Ewald suggests, “that first-order logic was not at all a
uniform thing but rather an assemblage of various bits and pieces that
were understood differently by different thinkers, and that historically its
discovery was not a single event but rather built up in layers.” “The
mistake,” Ewald contends, “was to collapse a development of some fifty
or sixty years into a single originalist moment.”8¢ As with first-order logic
so too with American constitutionalism: in both “there is a tendency . . . to
project current conceptions back onto the past” and to wrongly “view the
object of study as a single thing, a unitary object, that was discovered at a
particular moment.”®” The remedy in each case is to break down the
purported object into its component parts and understand how they came
to be assembled across time—to “reconstruct a shifting sequence of
mental worlds”—and, in most cases, to ask not “What is the thing?” but
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instead “What are the inferences?’®® To make the point about the
Constitution, Ewald dissects the example of the Electors Clause, arguing
that its meaning has similarly been built up in layers over time, allowing a
set of inferences to be drawn from the clause that would not have been
permissible generations earlier.%

The implications of Ewald’s searching analysis for modern originalism
are immense, and one can only hope that defenders of the theory will treat
it with the care it deserves. He shows that philosophy can best inform
constitutional interpretation and history by shedding light on the problem
of conceptual change across time (something few originalists have
appreciated).”® At the same time, he rightly cautions that philosophy,
whatever guidance it can offer, cannot solve complex constitutional
problems, something those originalists who have attempted to transform
problems of constitutional interpretation into problems of linguistic
analysis badly need to understand.’’ In solving problems unique to
constitutionalism, we should only turn to philosophy if it happens to
furnish tools that are helpful for clarifying the particular problems raised
by constitutionalism, which is why both Ewald and I are drawn to those
philosophers who have most deeply explored the problem of conceptual
change across time.??

Through his analysis of philosophy and the Constitution, Ewald also
helps us see a thicker brand of constitutionalism at work. His important
insight, that in both the philosophy of mathematics and American
constitutionalism it is often necessary “to replace the question, What did it
mean?, with the subtler, What inferences did it license?,’ invites us to
understand the Constitution as a set of practices that animate an
interpretive object. In particular, it helps us appreciate how deeply the
Constitution has been shaped by the set of inferential practices that have
surrounded it—the practices that licensed interpreters to draw certain
kinds of inferences and not others—and how the Constitution has changed
as these practices have changed.®* Fixating narrowly on the Constitution
as a discrete object with seemingly autonomous meaning misapprehends
what is entailed in even being able to see the Constitution or its meaning
in that way in the first place—above all, familiarity with a set of
inferential practices that license certain kinds of descriptive and
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interpretive moves. That is why I remain convinced (and Ewald broadly
agrees) that certain philosophers, such as Robert Brandom and Donald
Davidson, are especially helpful in understanding our Constitution: they
bring into focus the thicker set of inferential practices that have shaped it
across time.”

And then there’s Lawrence Lessig’s similarly penetrating account of
constitutional culture and “capacity,” which illuminates the thickness of
our Constitution in another valuable way. Interpreters haven’t just read the
Constitution, he contends, they have done so from within a “cultural
capacity”—a set of “practices” within a constitutional “community” and a
set of “beliefs or taken-for-granteds of that community,” all of which
presuppose “a kind of training and a certain worldview.”® What the
Founding generation made of their Constitution, and could do with their
Constitution, was a function of their constitutional capacity, no less than
what we can do with it today is a function of our own constitutional
capacity. The “substantive constitutional meaning that is now available” is
a function not simply of the Constitution’s inherent expressive content,
Lessig insists, but also the “constraints” set by a “legal culture.”®” A
community steeped in different frameworks of law and constitutional
governance than our own (a community that took different things for
granted) would naturally draw inferences from the Constitution that other
communities would not instinctively license.?® Lessig is correct that the
constitutional history I document signals how the Founding generation
enjoyed a different sort of cultural capacity, one that enabled them to
“draw upon ways of reasoning and traditions that were understood, even if
not stated within any canonical text.”?

In my estimation, Lessig’s rich account of constitutional culture, and
how it shapes the kind of interpretive inferences that Ewald appropriately
emphasizes, vividly evokes Ludwig Wittgenstein’s idea of a form of
life.!90 Wittgenstein famously conceived of language as a social practice
that requires more than mastery of propositional content or grammatical
rules; it depends on a kind of practical know-how about how to express
things in particular contexts of action. The “speaking of language is part of
an activity, or a form of life,” as he put it.'! Charles Taylor has helped
capture what Wittgenstein was getting at: “the background of practices
and activities and the understanding they suppose, which makes possible,

95. The best places to find it are BRANDOM, MAKING IT EXPLICIT, supra note 15; and DAVIDSON,
supra note 15.

96. Lessig, supra note 52, at 431, 435-36.

97. Id. at 435-36.

98. Id. at433.

99. Id.

100. It is revealing that Lessig concludes by invoking Wittgenstein. See id. at 436-37.

101. WITTGENSTEIN, supra note 15, at § 23.



2026] The Constitution and Historical Rupture 571

by making sense of, our uses of language.”%> A form of life describes the
tacit background of understanding, or shared set of givens, against which
interpretive practice is always necessarily set—the cultural context that
conditions interpretation and licenses certain kinds of inferences. I have
long thought that this concept is invaluable for understanding the practice
of constitutionalism and its dynamic development. The Constitution has
robust meaning only in the context of a particular form of life. And the
history of the Constitution has been the history of how those constitutional
forms of life have changed across time.

Both here and in his earlier work, Lessig characterizes constitutional
culture along the lines of a Wittgensteinian form of life. His ultimate
priority is “to understand how the foreground—the legal texts, the facts
that trigger the application of that text—is conditioned by presumptions
standing in the background.”'® That is because, as he has previously
stressed, “law is a culture, not a logic board,” in which “[c]ertain cultures
make certain moves easier and other moves harder.”!%* Earlier interpreters
certainly “lived in a different conceptual universe” than we do now, he
rightly tells us, underscoring the ruptures that separate their legal world
from ours.!% They were still living in a pre-realist, pre-positivist legal age,
in which there were ghosts in the machine, and the law brooded along in
the sky. Yet they didn’t just think differently. They enjoyed a different
sort of capacity, sanctioned by people’s expectations about how law
worked, that conditioned what they could do. This capacity was entangled
with what Lessig variously describes as a “context,” “preconceptions,” or
“the set of understandings”!%—or, in other words, the tacit set of givens
against which other legal moves made sense and derived their coherence.
The “brooding omnipresence in the sky”!%7 so famously invoked by Oliver
Wendell Holmes, Jr. to describe not merely federal common law but
transcendent understandings of law generally'%® was, Lessig suggests, not
simply a body of law, a legal technology, or a repertoire of interpretive
moves. It was something much broader, akin to an acculturated way of
being.!® The Constitution—and what meaning could be drawn from it—
was, and remains, embedded in a form of constitutional life.
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Lessig draws attention to constitutional capacity not only to identify the
thicker contexts in which the Constitution has been embedded but to
capture how constitutional change has worked. In detailing the Founding
generation’s distinctive constitutional practices, Lessig suggests that |
show “us a capacity at the founding that does not survive today”!''%—
practices that their form of constitutional life enabled them to partake in
but our own capacity, coming on the other side of significant ruptures in
our constitutional culture, cannot license. The Founding generation
“engaged a practice that would be embarrassed by the stale textualism of
modern jurists,” Lessig rightly notes, “but they engaged it because they
could. We do not, because we can’t. Absent a radical retraining of the way
lawyers think, we simply haven’t the cultural capacity to do what they
did.”'!"! We might share a constitutional instrument with the Founders, but
we do not share a form of constitutional life.

Collectively, Mikhail, Peterson, Ewald, and Lessig contribute
something significant to our constitutional understanding that helps
illuminate what is central to my critique of standard forms of originalism:
we cannot see the Constitution, then or now, and therefore cannot know
what must be done to recover its earlier form, unless we attend to its
thickness. If we cleave off all the assumptions and practices in which the
Constitution was originally embedded, confident that the remaining object
stands on its own, we will not isolate the Constitution from the ideas that
once surrounded it—we will transform it into something very different.
The Constitution is not separable from the forms of life that have animated
it. Those forms have given the Constitution its boundaries, character, and
content, allowing interpreters to make credible assertions about what the
Constitution is and what it requires. Those who minimize constitutional
rupture—who assume either that the Founders thought as we do or that the
text of the Constitution speaks for itself—do so because they fixate on an
unduly narrow conception of the Constitution, one that strips away its
essential features. They so thoroughly presume a modern conception of
constitutionalism that they cannot see the role those assumptions and
practices play in shaping their own constitutional sensibilities. But that is
the essential problem. Only if we see a thicker constitutionalism—and
bring back into view the forms of constitutional life that preceded crucial
ruptures in constitutional thinking—can we see the original Constitution.

III. ORIGINALISM

That brings us to originalism and the essential challenge that my
historical critique poses to it. By emphasizing constitutional rupture (the

110. Id. at 433.
111. Id. at 436.
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profound conceptual differences  separating eighteenth-century
constitutionalism from its modern counterpart) and constitutional
thickness (the ways in which constitutions, especially the eighteenth-
century U.S. Constitution, were embedded in a dense network of
assumptions and practices), I attempt to show how severed modern
originalism is from the constitutional founding to which it purports to be
anchored.

I do not claim that a mere discrepancy in constitutional thinking then
and now, no matter how stark, automatically presents an insurmountable
challenge to originalism. Rather, my contention is that such a disjuncture
demands a reckoning that could shake originalism to its core. Originalists
either need to purge their theory of its layers of anachronism and
reconstruct the Founders’ constitutionalism on its own terms from the
ground up, or they need to justify, as they never have, why a theory built
on so many historical anachronisms and so thoroughly modern is
consistent with originalism’s longstanding vows to faithfully recover and
restore the law of the Founding. My belief is that either choice will come
with sacrifices that would sap originalism of its force. But whether that is
so, what’s clear to me is that an honest reckoning with constitutional
history poses a fundamental dilemma for originalism.

Several commentators speak to this dilemma. Thomas Colby, Cass
Sunstein, and Lawrence Lessig each appreciate the fundamental challenge
that my historical critique poses to originalism while thoughtfully
considering the available paths originalists might take in response. This is
also the point at which originalists Kevin Walsh and William Baude and
Stephen Sachs push back against my book and merit a substantial
response. In the case of Baude and Sachs, who level an especially pointed
critique that raises several important issues, I respond at significant length,
not least because doing so helps illustrate the broader historical and
theoretical dimensions at stake.

A. Originalism’s Paths Forward

How might originalists answer my critique? It will depend, in part, on
what kind of an originalist one is. The place to start is with public meaning
originalism, both because it remains the dominant version of originalism
to this day'!> and because it has long offered, as Colby notes, the most
intuitive justification for originalism. “Its core commitment—that the
Constitution is a written legal text that must be interpreted now to mean
what it meant when first drafted and ratified, or else judges are guilty of

112. See, e.g., Randy E. Barnett & Lawrence B. Solum, Originalism After Dobbs, Bruen, and
Kennedy: The Role of History and Tradition, 118 NW. U. L. REV. 433, 436 (2023) (describing “Public
Meaning Originalism,” as “the most prominent member of the originalist family of constitutional
theories”).
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making the law rather than interpreting it—is,” he writes, “what sells
originalism in the minds of much of the public, along with many lawyers,
judges, and law students.” But what if the Constitution that public
meaning originalists hold in their minds is different than the one that the
Founding generation held in theirs? By its own terms, public meaning
originalism presupposes a strong version of written constitutionalism,
insisting, as Colby puts it, “that the Constitution consists of the text and
only the text.”!13 It is routinely conflated with textualism for a reason.!'!# It
defines constitutional interpretation as the act of deciphering what the
words of the Constitution meant to the public at the time of its adoption, as
if the Constitution acquires and communicates its content through its text
alone. This understanding of written constitutionalism, however, is out of
tune with how the Founders understood written constitutions to acquire or
communicate their meaning. The Founding generation believed that plenty
of constitutional meaning was entrenched and communicated through
enacted constitutional text, but they also believed that plenty of
constitutional meaning was not. A lot of that meaning was incorporated
into the Constitution and publicly communicated based on how
constitutionalism and fundamental law were understood to work. Public
meaning originalists thus presuppose a model of constitutional
communication at odds with the understanding of constitutional
communication on which the original Constitution was in fact premised. If
I am right about how the Founding generation designed the Constitution to
work, how might public meaning originalists deal with this discrepancy
between the Founders’ understanding of written constitutionalism and
their own?

When confronted with historical claims of this kind, the standard
originalist impulse has been to sharply disaggregate the Constitution’s
original meaning from the thick context of the constitutional past—to see
the Constitution’s text as a discrete object that is separable from
constitutional views (on the nature of law, rights, and legitimate
governance) that might have once surrounded it.!"> Originalists like to
believe that they can recover the original public meaning the Founders laid
down in writing the Constitution, even if the Founders themselves would

113.  Colby, supra note 28, at 395.

114. See, e.g., Kevin C. Newsom, The Road to Tradition or Perdition? An Originalist Critique of
Traditionalism in Constitutional Interpretation, 47 HARV. J.L. & PUB. POL’Y 745, 748 (2024)
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not have recognized or appreciated that meaning. What they created, not
what they thought about it, is all that binds us today.

My book squarely challenges this argument. It attempts to show why it
is impossible to separate the eighteenth-century Constitution from the
thick constitutional contexts in which it was embedded without altering
what it originally said.!''® When originalists insist that they can do this,
they already take as given everything that would need to be justified. They
assume that because the Founding generation wrote and ratified a
constitution it follows that the Constitution’s content is whatever those
words originally communicated in the linguistic context of the time. For
that is just how a written constitution publicly communicates its meaning.
But all of that presupposes a particular understanding of
constitutionalism—of what constitutions are and how they work, and
specifically how they acquire and express their substance—which need
not have followed, and very much did not follow, from anything formally
enacted in the late eighteenth century. The written constitution that the
Founding generation created and adopted did not publicly communicate its
meaning as public meaning originalists assume. Because eighteenth-
century Americans had a very different understanding of
constitutionalism, rooted in social compact theory and general
fundamental law, they inferred content from their constitutional enactment
that for us today is largely invisible. Rather than inquiring into how the
Constitution expressed meaning in the eighteenth century based on those
operative frameworks, however, public meaning originalists instead take
for granted their own preferred frameworks, confident that the
Constitution must have communicated through them. The consequences of
this substitution are profound. By changing how the Constitution speaks,
public meaning originalists change what it says. Under the guise of
passive historical recovery, they end up deleting or distorting much of the
Constitution’s original meaning.

If this is true, and this standard retort fails to square the circle, then we
can begin to see the fundamental choice that remains. Originalists either
need to read the Constitution in a thicker historical context than they
traditionally have, or they need to bite the bullet and abandon the authority
of the Founding.

Colby rightly suspects that originalists will stubbornly cling to their
longstanding commitments, at least for a time. Some originalists will
dispute my historical conclusions—as several already have. Originalists
who do so will be aided by the fact, Colby perceptively notes, that it’s
easy to find testimony from the Founding era that, if “wrenched from
context and wrongly assumed to reflect universal beliefs,” can “appear at

116. For the fuller argument, see id. at 195-225; and Gienapp, supra note 7, at 1372-76.
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first glance to support the originalist conceptions of the Constitution and
constitutionalism.”'!'” Only when we dig a bit deeper does it become clear
why that testimony does not say what people think. Colby might well be
right, however, as disappointing as it would be, “that many originalists
will happily continue to find easy solace at the surface.”!!® Alternatively,
many originalists will be tempted to fall back on the argument I just
debunked: that “the founders were simply wrong about the Constitution
that they enacted,” because, regardless of whether they “believed that they
had done so,” they in fact created the kind of legal system that originalists
take for granted—one in which certain “things ‘just are’ necessitated by a
written constitution.”!!? Colby is skeptical that either of these moves will
prove convincing. I share his skepticism. Eventually, then, originalists will
have to consider whether to follow one of the two paths I set out above.!20
What then?

Both Sunstein and Colby suggest that originalists could pursue the first
path, following history wherever it leads.!?! That would mean abandoning
public meaning originalism (or so thoroughly modifying it as to amount to
the same thing). It might also mean, as Sunstein stresses, disrupting our
legal order and sacrificing many cherished constitutional protections.!??
But so be it, for “[a]ny other approach might create a living constitution,”
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he says, “which is what originalists have long been at pains to avoid.”!?3
Colby, meanwhile, writes that “one can imagine a future in which the
leading originalist scholars cite and wrestle with Gienapp, not to discredit
him, but rather in a quest to ensure that they are fully incorporating his
insights—that they are actually getting the original Constitution right.”!2*
But since that would entail abandoning originalist orthodoxy, he doubts it
will happen.!?3

Instead, Sunstein and Colby suggest that the most workable response is
probably for originalists to accept and embrace originalism’s inherent
modernity: to sever the text-bound, legal Constitution from the Founders’
constitutionalism and instead ground it in the practice of modern legal
culture and contingent rule-of-law values. Interpreters today should still
follow the Constitution’s original public meaning as originalists now
understand it, Sunstein can imagine some originalists urging, even if doing
so “mangled the founding” and engaged with the Constitution in ways that
would have been unrecognizable in the eighteenth century.!?® The reasons
would have nothing to do with maintaining fidelity to the Founding but
rather with preserving stability, the rule of law, and judicial constraint.!?’
It could well be right, then, that “originalism as it is now practiced is a
form of living constitutionalism,”!?® and yet, “[o]riginalism might be
defended as the best approach to interpretation, even if it is disconnected
from central understandings in the founding period.”!?°

Colby imagines a similar originalist response. He envisions an argument
that “takes much of the core of original public meaning originalism,” but
“strips it of some of its dubious justifications and overwrought rhetorical
bombast,” and instead “combines it with one central feature of original
law originalism: positivism.”!3% That is, rather than root originalism at the
Founding, such a response would openly ground originalism in how the
Constitution is understood today, by positive practice, in “our legal and
political culture.”’3! Such a presentist approach would require originalists
“to abandon any claim that they are recovering or otherwise being faithful
to the founders’ Constitution.”!3? But that would allow them, potentially,
to put to the side “original, outdated conceptions of law, rights, powers,
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and constitutions” that are at odds with “our shared conceptions today.”!33
Originalists could then justify a modern fixed, written, legal Constitution
on the grounds that it constrains interpreters and maintains the rule of
law.134

Yet, as I stress in my book,'?> and both Sunstein and Colby themselves
effectively note, the costs of such a move would be significant. The
problem with “this version of originalism,” Colby acknowledges, is that it
“sacrifices the core originalist appeal to history: its pretense of recovering
the past and its claim to the authority of the framers.”!3¢ This would cut to
the heart of originalism’s self-identity, which “defines itself by, and
congratulates itself for, its claim to historical fidelity.”!3? For as long as it
has been on offer, “the originalist project purports to recover and
enforce—indeed, relies on a supposed mandate to recover and enforce—
the original Constitution of the founders.”!3® The idea that originalism
recovers the Founders’ Constitution is “at the heart of originalism’s public
appeal.”!3® Sunstein echoes these sentiments. “Most originalists seem to
believe it essential for them to say that their approach maintains continuity
with the views and commitments of the founding generation. If public
meaning originalism sacrifices that continuity, many originalists,” he
suspects, would “be deeply discouraged and perhaps even abashed.”
Indeed, “[t]hey would think that a reason (the reason?) they favor
originalism has been taken away.” Ultimately, “the affective pull of
originalism” has always depended on continuity with the Founding.!40

One might urge that originalist theory, despite its longstanding
attachment to American civil religion, need not depend on it. Even if a
sense of continuity with the Founding—a belief that we today are
enforcing the same Constitution that the Founders consciously
established—might be essential to originalism’s political appeal, it might
not be essential to its theoretical coherence. Sunstein suggests as much,'4!
and Colby initially gestures toward this conclusion as well.!#2 I remain
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skeptical, however, and for many of the same reasons that lead Colby—
despite his thoughtful efforts to construct a path forward for conventional
originalism—to conclude that it cannot succeed.!4?

For starters, there are important reasons why originalists have never
severed themselves from the Founding, no matter how much their
theoretical refinements might hint at it. John Witt correctly stresses that
the “power of the interpretive method has always had a loose connection
at best to the technical pyrotechnics of its theoretical superstructure.”!44
Following Ken Kersch’s work on modern constitutional conservatism,
Witt emphasizes that “[e]ven if [originalism’s] theoretical structure is
maintained by the superego of our interpretive priesthood, its energy
comes from the id of our collective constitutional politics.”!4> Sunstein
perhaps discounts the deeper source of originalism’s cultural power.

Originalism, moreover, depends on the Founding not simply for
rhetorical power but for theoretical credibility. Ancestor worship aside, the
essential promise of originalism has always been that it alone takes the
Constitution just as it finds it.14¢ Other theories mold it into something
they’d prefer, but originalism takes the Constitution for what it is. As
Reva Siegel rightly emphasizes,'4’ originalism has always been saturated
by the language of neutrality and objectivity.!4® This has always been its
essential justification. Were originalists to ever do what Sunstein and
Colby suggest, to sever themselves from the authority of the Founding and
claim that they were interpreting a Constitution unknown to the Founders,
they would likely have to abandon their primary justification for
originalism.

Furthermore, originalism depends on continuity with the Founding for
conceptual coherence. The value of an ahistorical, avowedly modern
originalism would be that it imposes interpretive constraints and preserves
rule-of-law values. But how can it do those things if interpreters would
need to disentangle the Constitution’s public meaning from the eighteenth-
century concepts and frameworks that once structured it? The meaning of
the First or Second Amendment would need to be decoupled from the
conceptions of rights, liberty, and governance that once sat beneath them.
The meaning of federal powers would need to be separated from the
framework of social contract theory. What would govern or guide these
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complex disentanglements? It couldn’t be history, since the whole point
would be to leave that behind. Wouldn’t this activity permit, indeed
require, far-ranging discretion that the whole originalist exercise is
designed to constrain? And what would the original public meaning be
based on anyway once it was widely recognized that the evidence of past
linguistic usage used to decipher it had been divorced from the modes of
thinking that once made it intelligible? What would be the justification,
much less the point, of even looking to the past anymore, if it was so
obviously unmoored from historical understanding, when it would be
easier, no less arbitrary, and likely more transparent, to enforce the
Constitution’s text based on its modern meaning? In both cases,
interpreters would pretend that the Constitution had been written by
people who thought like we do now. In neither case would the aim be to
recover anything authentic from the Constitution’s past. The only point
would be to preserve a kind of constitutional formalism through rigid
adherence to its textual commands. It is unclear why a consciously
fictitious public meaning originalism (in which interpreters pretended that
the eighteenth-century  Constitution was written by modern
constitutionalists) would better constrain or maximize the rule of law than
a fictitious modern textualism that assumed the same thing. Originalism
doesn’t need continuity with the Founding simply to sell itself to the
public. It needs it to make any sense as an interpretive theory. It can only
preserve certain legal values if it is credibly believed that something
authentic is being carried forward from the past.

This path presents hurdles for originalists, perhaps insurmountable ones.
But there is also the other path we initially identified—the one that
Sunstein and Colby briefly consider before pivoting to the other. Instead
of resorting to a thinner version of history that severs the Constitution’s
original meaning from the constellation of Founding-era assumptions that
initially surrounded it, originalists could embrace a thicker view of history
and try, in earnest, to see the Founding as it was. Rather than bracketing
Founding-era constitutionalism, they could aim to reconstruct it. At first
glance, that is what defenders of original law originalism such as Kevin
Walsh and William Baude and Stephen Sachs attempt to do. Where
textualist originalists opt for a thin Constitution, original law originalists
try to thicken it back up by situating the Constitution in the context of
earlier jurisprudential assumptions. While these originalists have a greater
appreciation for constitutional thickness, however, I don’t think they
accept or confront the problem of constitutional rupture as they must. And
that ultimately undercuts their effort to defend originalism against the
force of history.
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B. Kevin Walsh

In his thoughtful critique, Kevin Walsh defends originalism by
challenging key aspects of my historical presentation. In particular, he
disputes my characterization of Founding-era fundamental law, both my
emphasis on the early importance of non-positive law and its non-judicial
enforcement. He claims instead that “[f]Jrom the beginning of its operation
as fundamental law for the government of the United States, the
Constitution has continually operated as supreme and judicially
enforceable positive law.”'%? He foregrounds the Judiciary Act of 1789
and its application in the 1798 Supreme Court case of Calder v. Bull to
demonstrate “continuity in the structure of adjudication applying the
Constitution as supreme and judicially enforceable positive law . . . from
its original operation into the present.”!3® This continuity in the kind of
law the Constitution has been taken to be and the ways it has been
enforced leads him to downplay the historical rupture I deem so
significant.!3!

There is much to learn from Walsh’s careful analysis, and much of what
he says about the Founding I find compelling. But I don’t think the
evidence he marshals undermines my argument as he thinks. I have never
denied that the original Constitution was either positive law or judicially
enforceable law. In crucial respects, it was both. What I deny is that it was
just those things. In my estimation, Walsh conflates two things that are
separate: questions of constitutional content (what kind of fundamental
law was operative at the Founding and why) and questions of
constitutional enforcement (who at the Founding was empowered to settle
the more indeterminate features of fundamental law). He is right that
judges could not enforce certain kinds of fundamental law. But that is not
evidence that fundamental law was as narrowly positivist or “clause-
bound”!5? as he implies. Rather, it is evidence that only some fundamental
law was enforceable by the judiciary, leaving the rest to be enforced (at
least primarily) outside of courts. In that respect, Walsh’s evidence lends
support to the very argument of mine he seeks to challenge: the early
Constitution’s non-legalized and quasi-political character.

Originally, the Constitution incorporated and presupposed a wide body
of general fundamental law. That was on account of how the people who
framed and adopted it conceptualized law.!>3 Not only did they believe
that a great deal of law was found, not made, and not only did they accept
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the force of many different kinds of non-positive law (from natural law to
the law of nations to federal common law),'>* but they also believed that
positive and non-positive law harmonized. They assumed that enacted law
reflected and was shaped by the deeper legal principles that preceded it.
Their integrated view of law makes it difficult to separate what they
considered positive law from what they didn’t, for they were often braided
together. Principles of natural justice, for instance, were taken to have
force because they had been incorporated as part of the social compact—
thus a kind of positive law, even if they were unwritten and deciphered
through general legal reasoning. This fusion of the law of reason and the
positive law of the unwritten social compact, in turn, directly shaped the
content of key constitutional clauses, including one that Walsh focuses on
in depth: the Ex Post Facto Clause. When this clause was proposed at the
Constitutional Convention, leading legal interpreters made it clear that, if
included, the clause would merely declare the preexisting positive and
non-positive law of the social compact.!>> The clause would not be a text-
bound positive law as we might assume today, but rather a means of more
precisely incorporating a broader field of fundamental law—what James
Wilson described as “the first principles of legislation”!3*—that at once
transcended the written Constitution and was embodied by it. Walsh does
not demonstrate that the Constitution somehow extinguished this view of
fundamental law.

It was an entirely separate matter whether the judiciary could enforce
any of this fundamental law. Based on a careful reading of the Judiciary
Act of 1789, Walsh contends that the early Supreme Court was largely
confined to positivist sources of law, particularly when it came to its
power to review state court decisions through Section 25. I agree with
much of what Walsh writes. But I think he overstates the case with respect
to the judiciary, and by neglecting non-judicial enforcement, misses the
bigger picture.

As for judicial interpretation, I think Walsh is too quick to distinguish
positive law from the deeper legal foundations on which it was predicated.
He glides too quickly past Justice Samuel Chase’s consideration of
general fundamental law in Calder v. Bull and what it more broadly
signaled about Founding-era attitudes toward fundamental law. Chase
ultimately decided not only that Connecticut’s law violated neither the Ex
Post Facto Clause of the U.S. Constitution nor “the great first principles of
the social compact,” but also that the Supreme Court lacked jurisdiction to
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set aside state laws for violating general fundamental law.!>” He and his
fellow justices recognized that they only had power to act if state
decisions were, as the Judiciary Act stated, “repugnant to the
constitution,”’®® by implicating, as Justice William Paterson put it,
something “within the meaning of the Constitution of the United
States.”’3® Nonetheless, Chase’s discussion showed that, at least to his
mind, courts of proper jurisdiction could recognize the invalidity of
legislative acts that egregiously violated the fundamental law of the social
compact. In light of that, I think Walsh is much too quick to generalize out
from a context where positivist assumptions more readily prevailed
(federal review of state laws under Section 25 of the Judiciary Act) to a
broader theory of positivist constitutionalism. As Chase’s discussion—and
lots of other judicial behavior at both the federal and state levels—
suggests, the same positivist framing need not have applied to state
judicial review of state legislation, federal judicial review of federal
legislation, or federal judicial review of state legislation in diversity cases.
Even though Walsh is surely right, then, that the First Congress
circumscribed Supreme Court review of state court decisions, the fact that
other kinds of early Supreme Court review featured such a healthy dose of
general jurisprudence indicates that the justices hardly severed the
Constitution from broader sources of fundamental law but continued to
see them as intertwined.!6°

Judicial behavior is not the key indicator, however. Even if early courts
might not have distinguished the Constitution’s textual provisions from
underlying legal principles as sharply as Walsh claims, it is still true that
many aspects of the constitutional order, especially the more
indeterminate features of fundamental law, fell beyond judicial
enforcement. These aspects of fundamental law were instead supposed to
be enforced by the people themselves through the institutions that most
credibly spoke for them. The example of fundamental rights illustrates the
point. Today, it is widely assumed that constitutional rights are meant to
be enforced primarily through judicial review and that the decision to
enumerate certain rights in the written Constitution was made so the
judiciary could enforce them.!®! At the Founding, however, people saw
things differently. They assumed that most constitutional rights already
enjoyed the status of fundamental law through the social compact, and
unless their legal content was precisely determined through their
enumeration (which was rarely the case), they were to be determined and

157. Calder v. Bull, 3 U.S. (3 Dallas), 386, 388 (1798) (opinion of Chase, J.); see also GIENAPP,
supra note 1, at 107-08.

158. Judiciary Act of 1789 § 25, 1 Stat. 85.

159. Calder, 3 U.S. at 396 (opinion of Paterson, J.).

160. GIENAPP, supra note 1, at 100-09.

161. Campbell, Determining Rights, supra note 55, at 923-24, 927, 977-82.
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enforced by the people themselves through the institutions that best
represented them.!6? Facilitating political and popular enforcement was the
primary purpose for declaring rights, and indeed why they tended to be
written as broad principles rather than specific legal commands.!* The
Constitution’s Bill of Rights was no exception. Like other Founding-era
rights declarations, it was designed primarily to help the people determine
their own rights (their evolving fundamental law) through
republicanism.'®* Walsh overstates the extent to which judges were
precluded from enforcing general principles of fundamental law, but he’s
correct that they lacked the authority to settle indeterminate fundamental
law. That doesn’t mean, however, that this fundamental law was not part
of Americans’ constitutional order. Unenumerated fundamental rights,
often derived from the law of reason and nature, were assuredly part of the
legal order that the original Constitution established. Supreme Court
justices might not have enjoyed the power to enforce those rights,
especially against state governments. But that doesn’t mean those rights,
and the fundamental law from which they derived, weren’t recognized by
the Constitution. In the beginning, there was positive law, but there was
also something more.

If we broaden our perspective, then, even conceding that Walsh gets
much right about the specific historical details, it still seems to me that the
Founding generation had a much different understanding of fundamental
law than what modern constitutional law allows. And that, to my mind,
underscores meaningful rupture between constitutionalism past and
present. Walsh pushes back against this point. Yet he’s much too sensitive
a student of early constitutional history not to recognize significant
differences between now and then. “There is no denying the truth,” he
concedes, “of deep and widespread departures in ‘constitutional
sensibilities and consciousness.””’'%5 He simply disputes that these
departures are as great as I suggest. But I struggle to see how departures in
sensibilities and consciousness could be as deep and widespread as he
admits without creating something akin to rupture. I especially think that
is the case once we look beyond the judiciary to the character and content
of fundamental law more generally at the Founding. When we appreciate
just how differently the Founding generation conceptualized their law and
imagined its enforcement, the depth of the differences between then and

162. GIENAPP, supra note 1, at 91-100, 145-46, 215-18; Campbell, Determining Rights, supra
note 55, at 929-43.

163. GIENAPP, supra note 1, at 95-100; Campbell, Determining Rights, supra note 55, at 946-47,
954-67; Jud Campbell, Judicial Review and the Enumeration of Rights, 15 GEO. J.L. & PUB. POL’Y
569, 577, 580, 583-86 (2017); RAKOVE, supra note 9, at 316-17, 333.

164. Campbell, Determining Rights, supra note 55, at 933-34; George Thomas, Recovering the
Founders’ Constitution, 14 AM. POL. THOUGHT 596, 600 (2025).

165. Walsh, supra note 149, at 526.
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now becomes even more dramatic and, for me, makes the fact of rupture
salient and undeniable. How, then, can original law originalism at once
recover the original law, rooted in one kind of legal consciousness, and
connect it to modern law, which is now based on a very different legal
consciousness? For me, that remains the fundamental challenge for an
originalist like Walsh to confront.

C. William Baude and Stephen Sachs

William Baude and Stephen Sachs’s critique is far sharper and aims to
cut much deeper, challenging my book at its core, and thus merits an
extended response. They insist that originalism (or at least their version of
it) survives my critique “unscathed.”!%® They are mistaken about this, but
as much because of the arguments they fail to address as any they actually
contest.

Baude and Sachs devote most of their critique to the problem of
indeterminacy at the Founding—insisting that the Founding generation
shared a clear rule of recognition or law of interpretation. They spend
comparatively little time on my more important claim, however: that the
Founders, whatever their internal disagreements, thought differently about
law and constitutionalism than we do now. Even if Baude and Sachs can
adequately minimize early disagreement (and they can’t), that still
wouldn’t address the greater issue: the fundamental differences dividing
the Founders’ constitutional consciousness from ours.

While they get much wrong about Founding-era constitutionalism, the
bigger story is their failure to confront my main challenge: the problem of
historical rupture. Unlike Walsh, they have essentially nothing to say
about it. Rather than successfully defending originalism against my
strongest jabs, then, they don’t even try.

1. The Constitution’s Legal Character

Baude and Sachs begin with a bang, calling my argument about the
Constitution’s early status as law “bunk.”!¢” These are strong words,
especially since they miss the point. Of course, the Constitution was law
from the beginning—something I state clearly.!®® That’s not the question.
The question is whether the Founding generation thought about the
Constitution’s relationship to law like we do—or like Baude and Sachs
clearly do—as a thoroughly legalized instrument alike in kind to
conventional forms of ordinary law and to be interpreted and enforced

166. William Baude & Stephen E. Sachs, Yes, The Founders Were Originalists, 36 YALE J.L. &
HUMANS. 346, 370 (2026).

167. Id. at 347.

168. GIENAPP, supra note 1, at 156 (“The Constitution was obviously a kind of law—the
fundamental law of the United States . . .”).
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accordingly. My contention is that the Founding generation did not. That
argument rests on two distinct points. The first is that many early
Americans were anti-legalists. There is no denying this, and no serious
version of originalism can dismiss it. The second is that most lawyers at
the time, who did not share the anti-legalists’ hostility to law, nonetheless
thought about constitutional law much differently than lawyers do today.
Baude and Sachs do not adequately address either point.

On the first point, a significant percentage of early Americans fiercely
denied that the Constitution was legalized at all, denouncing lawyerly or
judicial control of it.!®® The Constitution, they declared time and again,
was a people’s document to be enforced by the people themselves.!”0
When interpreters tried to approach the Constitution as conventional law,
they often provoked anger, resistance, and emphatic pronouncements that
the principle of popular sovereignty was inconsistent with legalized
control of the Constitution.!”! Those who rallied to this view were hardly
marginal, and they undoubtedly shaped the early Constitution in crucial
ways. Rather than account for these anti-legalist arguments and the
debates they provoked, however, Baude and Sachs simply ignore them,
robbing the early history of the Constitution of much of its texture.

As to the second point, it wasn’t just the scores of early Americans who
fought desperately to save the Constitution from lawyers; it was also the
lawyers themselves, who had a markedly different understanding of what
we would call constitutional law. When legal interpreters said, as they
repeatedly did, that “a Constitution differs from a law,”!”? they signaled
that a constitution merited a different interpretive style and conceptual
toolkit. As Daniel Hulsebosch has explained, early constitutional law “was
never treated like ‘ordinary law,”” but was instead its own “genre with its
own vocabulary, style of reasoning, emotional atmosphere, and
interpretive institutions.”!”3 Before modern constitutional law, there was
something very different: general jurisprudence, which was predicated on
a different way of thinking about law.'’ It presupposed a broader
understanding of law (conceived of as the science of human nature rather
than the discrete, narrower form of knowledge it has become) and a

169. GIENAPP, supra note 1, at 157-59; LEONARD & CORNELL, supra note 9, at 84-119.

170. KRAMER, supra note 9, at 8; LEONARD & CORNELL, supra note 9, at 85, 93-101, 104-14
(2019) (“[R]adical Republicans went to the opposite, populist extreme, seeking to subordinate the
separation of powers to the ultimate authority of the people on questions of constitutional meaning.
Giving popular sovereignty an operational meaning . . . [meant] that the final word on every question,
be it ever so legal, lay with the people, not the courts or any other branch.”).

171. LEONARD & CORNELL, supra note 9, at 93-101, 104-14.

172.  Virginia Convention Debates (June 17, 1788), in 10 THE DOCUMENTARY HISTORY OF THE
RATIFICATION OF THE CONSTITUTION: VIRGINIA 1347 (John P. Kamisnki & Gaspare J. Saladino eds.,
1993) (statement of Edmund Randolph).

173. HULSEBOSCH, supra note 9, at 239-58 (quotes at 239, 254).

174.  GIENAPP, supra note 1, at 76-91.
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different style of legal reasoning (which aimed to synthesize the law of
willful human enactment and the law of reason, nature, and nations).!”>
What we would call law and politics were thus not sharply divided. That
was ultimately because making sense of a constitution required a deeper
investigation into the nature of the political community and the principles
on which it was based. That was why so much early constitutional
interpretation reached for the premises of social compact theory.!”® To
understand the terms by which the community was governed required
probing a constitution’s foundation, looking beneath its framework of
government to its underlying social compact, and inquiring into the
political principles that defined it and the kind of citizenry it had
created.!” That was why constitutional preambles, especially the
Preamble to the U.S. Constitution, were initially of such significance—not
because they specified modern legal commands, but because they
demarcated the fundamental character and purposes of the social
compact.!’”® The same was true of the original Bill of Rights.!” Both
changed as the Constitution was legalized over time.!8 Even if we focus
exclusively on the interpretive practices of Founding-era legal elites then,
we find a different way of thinking about law’s relationship to
constitutionalism.!8!

Then there’s the matter of constitutional enforcement. Once again,
Baude and Sachs’s failure to reckon with the distinctiveness of early
constitutionalism clouds their vision. My main point was not, as they
think, that originalists are wedded to judicial supremacy, but that they
often fail to appreciate how a broader conception of constitutionalism

175. Id. at 76-81.

176. Jonathan Gienapp, In Search of Nationhood at the Founding, 89 FORDHAM L. REV. 1783,
1788-92 (2021); Campbell, supra note 9, at 87-90.
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Pitts eds., 2025).
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(2020).

179. Campbell, Determining Rights, supra note 55.
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Popular Sovereignty (unpublished manuscript) (on file with author); Campbell, Determining Rights,
supra note 55; Campbell, The Emergence of Neutrality, supra note 55.
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original methods originalism, which privileges the Constitution’s original legal meaning and thereby
the original legal methods that they claim well-trained lawyers would have used to decipher it. See
McGinnis & Rappaport, supra note 4. The problem is, they merely assume that eighteenth-century
lawyers conceptualized law and its interpretation like modern lawyers do today (or better put, like they
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lawyers think about law today. For some of the literature documenting the distinctive character of
eighteenth-century legal reasoning, see supra note 55.



588 Yale Journal of Law & the Humanities [Vol. 36:3

fueled a distinct understanding of how fundamental law was enforced.!8?
At the Founding, “the standard means of constitutional enforcement was
popular constitutionalism, not judicial review,” Jud Campbell has
explained, “which meant not only that the boundaries between law and
politics were drawn differently but also that the Founders were far more
acclimated to the messiness and uncertainty of their constitutional
politics.”183

Certainly, the first step toward appreciating this unfamiliar
constitutional world of the early United States is recognizing how
relatively limited judicial enforcement of the Constitution was. That
doesn’t mean that the early judiciary was unimportant, as Baude and
Sachs wrongly take me to imply.'$* Of course there were important cases
decided in the early Supreme Court, which is why I discuss so many of
them.!85 But it is also true that the most important early constitutional
debates took place outside of court.!3¢ That some significant issues did end
up in court is hardly the story compared to the far greater number that did
not.

More puzzling still, all of the Supreme Court cases that Baude and
Sachs mention!'®? support my portrait of the period’s legal culture rather
than their own. In Hayburn’s Case,'®® none of the justices formally elected
to review the Invalid Pensions Act, choosing instead, in keeping with the
practices of popular constitutionalism, only to remonstrate against it.!8?
Chisholm v. Georgia,’”® meanwhile, illustrated nothing if not the
prevalence of general jurisprudence and social compact theory, as Justices
Jay and Wilson recognized that the question of state sovereign immunity
ultimately turned on whether the Constitution presupposed a national
social compact.’”’ And in terms of enforcement, the ruling provoked
popular rebuke, first in Georgia, where efforts to enforce the judicial order
were denied, and then more broadly through enactment of the Eleventh
Amendment.'”? Few episodes more clearly demonstrated the power of

182.  Campbell, Determining Rights, supra note 55, at 923-24, 927, 977-82.

183. Id. at 947.
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popular constitutionalism over legalism than Chisholm.'”3 Except maybe
Henfield’s Case,'”* where, despite the administration’s concerted efforts to
prosecute Gideon Henfield for violating the 1793 Neutrality Proclamation,
and Justices John Jay and James Wilson’s insistence that Henfield had
violated the law of nations and thereby U.S. law, Henfield was ultimately
acquitted by the jury that decided the case, in what was regarded as an act
of popular constitutional enforcement.'> Hylton v. United States,'*¢
moreover, is notable less for the Court’s assertion of the power of judicial
review than its clear deference to the political branches and their
interpretive views. If anything is to be taken from Hylton, surely it was
how the non-judicial branches called the shots. They contrived a case and
all but insisted that the Court hear it. Then they ensured that the justices
reached the appropriate result, and the justices, grasping the broader
context, dutifully obliged.'"”” These cases all reinforce the portrait I
painted, disclosing a popular constitutionalist world in which the political
branches and, at times, the people themselves, wielded outsized authority
over the judiciary and in which jurists’ role in enforcing the Constitution
was limited and secondary.

The point is more cultural than institutional, however. It is not simply
that the Founding generation (and generations that followed) privileged
non-judicial interpretation and enforcement of the Constitution. They did
so because they viewed the Constitution’s settlement and enforcement
primarily from the perspective of constitutional politics rather than
constitutional law.!”® The vast majority of commentary from the early
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United States on constitutional enforcement emphasized political
structure, republican politics, and popular sovereignty.!®® This was the
essential context in which departmentalism developed, which didn’t just
call for the separate branches to render their own independent
constitutional judgment, but presumed that constitutional politics, not law,
was the proper medium for resolving major constitutional disputes.?® In
questioning whether most originalists are judicial supremacists, Baude and
Sachs’s presentism blinds them to the real distinctions that matter, all
while erroneously accusing me of the very presentism of which they are
guilty 20!

If my argument about the Constitution’s early legal identity is mistaken,
then, Baude and Sachs fail to explain why. Nor do they explain why so
much other important scholarship on which I rely is also apparently so
misguided. Many distinguished scholars have demonstrated how the
Constitution was initially understood as a special kind of law that was
only later more fully legalized. If the work of Larry Kramer,??2 Gordon
Woo0d,?% Sylvia Snowiss,?* John Phillip Reid,?> Daniel Hulsebosch,?%
Saul Cornell,?7 Gerald Leonard,?® Mark Graber,2? Jud Campbell,210 Jack
Rakove,?!" Morton Horwitz,2!2 Charles Hobson,?'3 Mary Bilder,?'* George

had predominated at and since the Founding, see GRABER, supra note 55, at XXX-XXXiV, XXXVii-XXXiX,
lI-li. More generally, see MARK A. GRABER, A NEW INTRODUCTION TO AMERICAN
CONSTITUTIONALISM 212-49 (2013).
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Thomas,?!> Connor Ewing,?'¢ Alison LaCroix,?!” and others is so off base,
we deserve to know why. It is unfortunate that Baude and Sachs neglect
this scholarship in their response (even though a forthright challenge to
my argument would need to march right through it). And it’s especially
unfortunate that they do so while complaining about what I don’t cite. If
all this work is “bunk,” as they unflinchingly pronounce, then they should
have had no trouble explaining why. That they don’t is telling.

2. Early Constitutional Interpretation

The Constitution was not only conventional law, Baude and Sachs
claim, but relatively clear and settled law at that. In particular, both the
determinants of constitutional law and the interpretive rules needed to
decode them were not especially hard to sort out. Again, not only are they
wrong, but they manage to elide the central issues at dispute.

To begin with the rules, Baude and Sachs insist that when people at the
Founding debated how to interpret the Constitution they readily reached
for familiar “legal rules of interpretation” and only debated the more
modest proposition of “how to apply” those “prevailing interpretive
categories” to something potentially new like their Constitution.?'®* While
they acknowledge that interpreters sometimes disagreed over what to
analogize the Constitution to,2'° they suggest this disagreement was
modest and that “the Constitution was typically analogized to a statute.””?20
It wasn’t hard to figure out what the Constitution was and therefore which
familiar rules applied.

But that can’t be squared with the early history. Founding-era statutory
interpretation often worked much differently than it does today.??! But
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regardless, the Constitution often wasn’t analogized to a statute. Not only
was it analogized to many other things beyond that,??? but often it wasn’t
analogized at all but simply treated as its own distinct entity since it called
for a distinct form of interpretation that blended political theory and
fundamental law. That, again, was why the dominant framework for
interpretation was social compact theory.

Meanwhile, when familiar tools from legal interpretation migrated to
constitutional interpretation (as they readily did), the results were hardly
as Baude and Sachs assume. When the Constitution was analogized to
other kinds of law or interpreted by reference to existing rules, it was done
so with novel effect, since familiar protocols had to answer problems for
which they hadn’t been constructed. Much of what looks like familiar
legal reasoning to the untrained eye, therefore, was actually evidence of
something very different: of people creating new kinds of rules through
efforts to apply familiar ones to a novel and uncertain context. The
reasoning in Chisholm v. Georgia nicely illustrates this tendency. Baude
and Sachs see “each step” of the reasoning in this case as involving
“ordinary claims” rendered “in conventional legal terms.”??3 Except the
foundational question in Chisholm was how sovereignty was defined and
distributed as a result of a dramatic political revolution, and whether, as a
result of that, it had been vested in a single national people that had
consumed sovereign state authority.”?* And because of that, neither
Wilson’s nor Jay’s reasoning was conventionally legal in the sense Baude
and Sachs imply: both early jurists rested their conclusions on historical
and sociological accounts of how an American people had been forged
through Revolutionary political mobilization and constitution-making.??5

Early interpretive debates were not governed by known and accepted
rules of constitutional interpretation. They were struggles to create rules
of constitutional interpretation. Yes, those struggles featured frequent
reference to existing interpretive resources and assurances that interpreters
were applying “usual & established rules of construction,” as Baude and
Sachs note that Alexander Hamilton asserted in his opinion defending the
constitutionality of a national bank.??¢ Such statements aren’t surprising
and don’t indicate what Baude and Sachs think. It’s common to pass off
innovative and controversial moves as obvious and well-established,
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especially in a space as fluid as early interpreters of the U.S. Constitution
found themselves. But that shouldn’t blind us to what Hamilton and his
opponents knew they were doing: trying to entrench authoritative modes
of interpretation in a new and undefined context.

Debates over how to interpret the Constitution ran so deep because the
Constitution’s own foundations were so fiercely contested—above all, the
nature of the union that the Constitution was established to govern. Early
constitutional debates often reduced to competing efforts to define the
nature of the United States and the sovereign authority distributed within it
because how one interpreted the Constitution was usually a function of
what kind of political community it was believed to represent. Disputes
over the nature of the union pose a fundamental and neglected challenge
to originalism. For public meaning originalists, these debates are
especially destructive because they illustrate how much the meaning of the
Constitution’s text turned on constitutional assumptions outside of it.??’
These debates hit differently for original law originalists who embrace
wide swaths of unwritten law: by casting doubt on the notion that the
Constitution’s legal determinants were clearly settled, they undermine the
premise that there was an “original law” that could resolve internal legal
disputes.228

Baude and Sachs have tended to deny that historical debates like those
over the nature of the union were internal to constitutional law. They have
claimed that most legal questions can be answered by looking to the
“relevant legal doctrines” which “represent an extraordinarily narrow slice
of any society’s intellectual life.”??® As I aimed to show, however, most
meaningful disputes over constitutional powers and rights at the Founding
raised thorny issues of social compacts, popular sovereignty, and the
nature of political belonging. Far from a narrow slice of intellectual life,
these questions implicated a thick and broad cross-section of intellectual
categories and problems.2%0 It is thus a welcome development to see Baude
and Sachs accept the importance of this wider constitutional context here.
Rather than dismiss early debates over the union as irrelevant to original
law, they now seem to appreciate their essential importance.

227. GIENAPP, supra note 1, at 124-37, 199-201, 203, 205, 220-21, 224; see also Campbell,
General Citizenship Rights, supra note 55, at 699 (“The key point . . . is that these sorts of underlying
disagreements cannot be elided by focusing on the original meaning of the text. Constitutional
ontology is always there, whether acknowledged or not.”).

228. GIENAPP, supra note 1, at 232-34.

229. Baude & Sachs, supra note 4, at 814.

230. See GIENAPP, supra note 1, at 232-34. Others have aimed to show this as well. See Campbell,
General Citizenship Rights, supra note 55, at 695-99 (“Crucially, these questions were internal to their
views of fundamental law and, therefore, cannot be ignored by those trying to understand the linguistic
or conceptual dimensions of our constitutional history. Even supposing that law is a limited domain
and that some forms of context are irrelevant to constitutional interpretation, any genuinely historical
account of earlier fundamental law needs to consider disagreements about the nature of the
Constitution itself.”); /d. at 696.
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While this marks progress, Baude and Sachs still miss the essential
challenge that these early debates pose to their theory. Even if they
recognize that the matter was originally disputed, they confidently
maintain that debates over the nature of the union do not undermine the
existence of an original law capable of resolving them.?’! But here they
assert rather than demonstrate, assuming the very thing they would need to
firmly establish, while failing to appreciate what they would need to show
to redeem their argument. “The fact that Jefferson, Wilson, Madison, and
Marshall disagreed doesn’t mean that the Constitution or the Union lacked
any nature at all until their disagreement had been squelched,” they assert,
“it just means that we have to evaluate their arguments for ourselves, on
the standards applicable at the time.”?32 But that’s the precise issue I called
into question—there were no settled applicable legal standards to
adjudicate the dispute.?3? The debate over the character of the union was a
debate over those very standards. Rather than locating these applicable
standards and demonstrating why they were entailed by the legal
enactment of the Constitution, Baude and Sachs merely assert that they
were part of the “the law of the Founding.”?34

In starting from the very premise they would have first needed to
establish, Baude and Sachs fail to confront my argument about the
significance of these debates for original law. They fail as well to confront
Jud Campbell’s comparable account, which is no small irony since their
understanding of these debates relies on his historical work. As Campbell
has contended, Founding-era debates over the nature of the union illustrate
that “just beneath the surface were deep-seated disagreements about
constitutional ontology—about the nature of the American political
order . . . that the written constitution did not and could not resolve.”?33
That was because they implicated “questions” about the nature of the
American polity that “were, by definition, pre-constitutional.”?3¢ Sorting
out these questions were “ultimately normative and cultural” in character
because they turned on arguments about “how to define the polity,” and
therefore “presuppositions about what we are looking at and why, and
whose views count.”?37 These disputes, therefore, were not “simply a
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matter of interpretation”—a matter of conventional legal analysis based on
preexisting law—but “a contested part” of an ongoing ‘“‘socio-political
process.”?® They were an indication, and a reminder, that the
Constitution’s “very nature” was “essentially contested.”?* Campbell’s
point echoes mine. Disputes over the nature of the union could not be
resolved by a preexisting law of interpretation because that couldn’t
resolve the normative and cultural issues at the heart of the definitional
struggle. Those debating the union weren’t arguing over how to apply
applicable legal standards but arguing over what those standards ought to
be. Baude and Sachs fail to explain how the law of the union could be
disentangled from the normative considerations that defined its nature, nor
do they pinpoint the applicable legal standards supposedly implicit in
these debates.

The closest we get to seeing those standards is when Baude and Sachs
evaluate the competing positions in these early debates, which they claim
had “better and worse answers.”?* I’m impressed by their confidence, if
not their supporting demonstration. Compact theory of the sort Thomas
Jefferson and mainstream Republicans would come to defend doesn’t
count as a viable theory of union, according to Baude and Sachs, because
it emerged too late.?*! Except the confederalism that undergirded compact
theory dominated the Anti-Federalist ranks and hardly disappeared after
ratification.?*> Meanwhile, stronger accounts of national union of the sort
James Wilson defended are dismissed because apparently too few people
accepted them at the time.?** Except Baude and Sachs diminish that
position’s early strength, in part because they misrepresent its core
positions.>** Their hasty dismissal is especially striking in light of Kevin

WASH. L. REV. 1813 (2012).
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Walsh’s spirited defense of this theory of union.?*> Walsh contends that it
was Marshall’s view as much as Wilson’s. Whether or not he is right to
attribute the position to Marshall, Walsh believes that this particular
account of national union was legally correct.?*¢ Baude and Sachs will
need to do a lot more to explain why the account of union that Abraham
Lincoln fought the Civil War to defend had no substantial connection to
the Founding.

But that barely scratches the surface, for the main issue with their
confident pronouncements is not empirical but conceptual. Behind each
assessment of legal relevance is some unspecified legal criteria that would
explain why certain legal arguments count while others do not—the
elusive “standards applicable at the time” that we can use to “evaluate
their arguments for ourselves.”?*” This is crucial. We need to evaluate their
legal arguments, not by our standards, but rather by theirs. Jefferson and
Wilson might have been wrong about how to apply those standards to the
matter at hand, but we can infer those shared standards from their
arguments and use them to evaluate their conclusions. So what were these
applicable standards? What criteria determines whether an eighteenth-
century legal argument was “better or worse”?

Baude and Sachs provide no clear or compelling guidance on this front.
Compact theory can be dismissed because it (supposedly) emerged only a
decade after ratification.?® Why that makes any difference is not
explained. If it was the right legal reading of the original Constitution (as
many of the era’s very best lawyers insisted), why does it matter if it took
a short period of time to emerge? And if it’s not the right legal reading,
then presumably it doesn’t matter how many people supported it or when?
Wilsonianism, meanwhile, is dismissed because (supposedly) too few
people accepted it.>** Why would that matter if it offered the most legally
sound account? And if it didn’t, then why emphasize its limited support as
the primary reason for discounting it?

What are the criteria governing Baude and Sachs’s determinations?
Sometimes they count heads, but sometimes they don’t. Sometimes it
matters whether a position was popular, but sometimes it doesn’t.
Sometimes past interpreters’ views are only legally important for what
they imply about underlying legal determinants, but sometimes their
substantive views (their application of those determinants) are no less
important. Sometimes critical views are read to confirm that the law was a
certain way, but sometimes they’re not. For instance, Baude and Sachs

(2021); and Campbell, supra note 220.
245. Walsh, supra note 149, at 530-33.
246. Id. at 530-31.
247. Baude & Sachs, supra note 166, at 362.
248. Id. at361.
249. Id. at361-62.
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claim that Anti-Federalists’ steady complaints that the Constitution would
fall prey to legal manipulation “confirms that the instrument was
understood to be law for lawyers from the beginning.”?° Yet when Anti-
Federalists complained just as ferociously that the Constitution would
establish a national government with plenary power that reserved no
meaningful authority to the states,?’! Baude and Sachs don’t think such
testimony confirmed any such thing. Federalists reassured Anti-Federalists
that national power would not be unlimited,>? but they also reassured
Anti-Federalists that the Constitution was not “expressed in the scientific
language of law.”?53 One set of reassurances matters, while another set
doesn’t. The nationalist views of James Wilson and his allies are
discounted, we’re told, because contemporaries rejected them, but that
could only be the case if we take seriously the constitutional views of
Jeffersonian Republicans who deemed that flavor of nationalism as
inconsistent with the Constitution they believed they had ratified—those
same Jeffersonians who were adamant that the Constitution was not a
conventional legal instrument subject to legalistic interpretation. It seems
their constitutional views matter, but not their views on the Constitution’s
legal character, which Baude and Sachs claim can be wholly dismissed.
Anyone hoping to find the Founders’ criterion for legal argument from
anything Baude and Sachs put forth will search in vain. As presented, it
has the feel of pick-and-choose originalism, with uncertain criteria
licensing a range of interpretive judgments that don’t cohere from one
context to the next. This problem has long dogged originalism,?* and it
would seem some things about the theory never change.

Until we have that original legal criterion in hand, however, there is no
good reason to doubt that early debates over the union were in fact debates
over the nature of that very criterion. Of course, Baude and Sachs could
only do so much in a short response. But if they can’t provide the precise
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thing their argument depends on, then they ought to have withheld such
sweeping judgments.

3. Written Constitutionalism

Baude and Sachs are more receptive to my arguments about the
importance of unwritten fundamental law at the Founding. The problem is
that while much of what I say on this front is “true,” it “isn’t news,” and
poses “no problem for originalism.”?% They thus wonder what all the fuss
is about. In targeting the premises of modern textualism, I am not arguing
“against originalism,” they insist, but simply counseling how it might be
done well.?%¢ Indeed, I only reinforce the very things that Baude and Sachs
(and other originalists) have already been trying to do. If I only seem to be
indicating “that they’re doing originalism the right way, truly trying to
understand the Founders’ law, then,” they ask, “what is it we’re really
arguing about?”’2%7

This is a sharp turn—first my arguments were “bunk,” now they’re
banal. Two separate things are going on. Baude and Sachs are correct that
my arguments about Founding-era written constitutionalism are primarily
directed at originalists other than them, but that doesn’t mean those
arguments fail to challenge originalism in fundamental ways, as Baude
and Sachs themselves all but concede. And as their own critiques of my
account of written constitutionalism suggest, we do in fact have important
disagreements, though here as elsewhere Baude and Sachs miss the larger
implications of our dispute and thus fail to address them. As with my
arguments about the early Constitution and law, my arguments about the
early Constitution and writtenness are designed to demonstrate sharp
differences between Founding-era constitutional assumptions and those
undergirding modern originalism.

It’s not news that Baude and Sachs broadly agree with me on unwritten
law at the Founding. I say so explicitly in my book, and I applaud them for
their willingness to take broader forms of fundamental law seriously.?
But that applause came in the context of stressing how sharply their
version of originalism departs from the theory’s dominant form, both in
the academy and on the bench: public meaning originalism.?*® From
Justice Antonin Scalia to Justice Neil Gorsuch, public meaning
originalism has been textualist originalism?®°—an originalism that defines
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the Constitution (its content, boundaries, and mode of communicating its
meaning) in avowedly textual terms.2¢! It’s not hard to find originalists
who ground originalism in a strong and exclusive form of written
constitutionalism.?%2 The examples are everywhere. Even those who, like
Baude and Sachs, privilege original legal methods remain hopelessly
tethered to a rigid form of written constitutionalism.?®*> Textualist
originalism remains “the king,”?¢* as Thomas Colby says, and shows no
meaningful signs of loosening. Baude and Sachs know this,?% which is
why Sachs has defended the consciously heterodox view that originalism
need not be wedded to text,?® and Baude has recently come out against
textualism.2¢’ It should be clear, then, why I devoted so much of my book
to showing that the Founding generation presupposed a form of written
constitutionalism very different than the kind public meaning originalists
take for granted. Where modern textualists draw a sharp distinction
between the things expressed in the Constitution’s text and the things
found outside of it, Founding-era constitutionalists assumed a broad
harmony between constitutional text and preexisting fundamental law. If I
am right, that poses a fundamental challenge to mainstream originalism
and its textualist premises.

Baude and Sachs themselves quietly admit as much. On multiple
occasions they suggest that while my book doesn’t undermine originalism,
it might nonetheless encourage a “shift in focus . . . from the instrument’s
original meaning to the original law as of its adoption.”?%® That is, my
work could prompt originalists to abandon original meaning originalism in
favor of original law originalism. But why would a book that either fails in
its critiques or draws attention to things already well-known convince
originalists who are firmly committed to public meaning originalism to
suddenly gravitate from original meaning to original law? And why would
my book succeed where Baude and Sachs have failed? The only reason
originalists would dramatically shift course is if my book has in fact
landed a significant blow. If all I have done is upended the dominant form
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of originalism—the version defended by most originalist academics and
virtually every originalist jurist—that is hardly nothing, and it certainly
cuts against the suggestion that what I have to say about written
constitutionalism isn’t “news” to originalists.

From this vantage, one could have imagined Baude and Sachs
applauding my historical work on written constitutionalism for helping to
pave the way toward their superior form of originalism. But they opt for a
different course. Despite complaining that we have nothing to argue about,
they proceed to argue with my account of Founding-era written
constitutionalism, indicating that it is overdrawn. While I’m right to stress
the importance of unwritten law, I veer too close to “embracing a hyper-
antitextualist brand of unwritten constitutionalism instead.”?® Yet I
contended no such thing—and was emphatic about it: when studying the
Founders’ constitutionalism, the key distinction is not between written and
unwritten constitutionalism (which will only get us into trouble) but
between competing conceptions of written constitutionalism.2’® The
Founding generation didn’t invert our paradigm—they operated within
their own. They believed their constitutions were in a crucial sense
written, they emphasized the difference that writtenness made, and they
recognized important differences between written and unwritten law.?’! |
argued all of these things, and never suggested that the Founders
subscribed to anything like an anti-textualist brand of unwritten
constitutionalism. It’s curious that Baude and Sachs would insinuate
otherwise.

What distinguished the Founders was their understanding of
fundamental law and their assumptions that constitutions consisted of
unwritten social compacts. That is what John Quincy Adams was
underscoring in his “Publicola” essays, which Baude and Sachs distort in
their effort to find daylight between the Founders’ constitutional views
and my arguments about them. Neither of the passages they excerpt
indicate what they claim. Of course, Adams recognized “the obvious fact
that American constitutions had a ‘visible form’ in some respects and were
thus distinct from the British constitution in certain ways.” But that did
not mean that he thought “American constitutions were defined by” the
“restrictive criteria” of text. Adams, for instance, “stressed how American
constitutions ‘adopted the whole body of the common law,” which led him
to ask, ‘[D]id they adopt nothing at all, because that law cannot be
produced in a visible form?’” He assumed that “certain unwritten
common-law rights and principles formed part of American constitutions,
thus disproving the suitability of [a] narrow [textual] definition even in the
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American case.””> Adams’s essay series is notable for offering such
subtle commentary on the relationship between fundamental law and
American written constitutions, subtleties that are obscured by the sharp
dichotomies Baude and Sachs anachronistically impose on them.

Their misreading of both Adams and me on eighteenth-century
understandings of written constitutionalism helps bring into focus what
we’re actually arguing about. Even Baude and Sachs, despite their
willingness to look beyond constitutional text to broader fundamental law,
don’t fully confront eighteenth-century constitutionalism on its own terms.
They rely on too many modern distinctions and see earlier fundamental
law too readily through the lens of the law they know today. As they put
it, in perhaps their most revealing statement, “the importance of unwritten
law at the Founding didn’t take away from the distinct and ultimately
preeminent role of the written Constitution.”?” There are ways to
understand this sentence that are perfectly consonant with Founding-era
thinking, but in this context, it betrays the sharp modern dichotomies that
have no place in that earlier age. It implies, among other things, that
Americans’ fundamental rights weren’t really fundamental unless codified
in the “distinct” and “preeminent” written Constitution, which can’t be
squared with how people thought about fundamental rights or approached
their enumeration.?’* If rights secured through the unwritten law of the
social compact were destined to lesser status unless enumerated in the
preeminent written Constitution, then everything would have unfolded
differently: The framers never would have omitted them (since to do so
was necessarily to degrade them). Madison and other members of the First
Congress would have acted with haste and opted for a fundamentally
different strategy than they settled on. Citizens in those states whose
constitutions lacked declarations of rights would have demanded them,
and citizens in those states whose declarations of rights were partial and
illustrative would have demanded that they be completed.?”> None of this
happened because the Founding generation did not draw the same
distinction that Baude and Sachs insist structures our constitutional
system. Their behavior shows that they had a different understanding of
written constitutionalism in mind. It would seem, then, that there is still
much for originalists to learn about the Founders’ written
constitutionalism—not just the text-obsessed originalists whose
anachronistic assumptions have always precluded them from seeing the
eighteenth century on its own terms, but also the minority of originalists
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like Baude and Sachs who have broken free from that dogma but still can’t
quite cultivate the historical imagination necessary to grasp what the
Founders were thinking.

And that’s because, for all the ways they (and a minority of other
originalists) take on board a much thicker understanding of the historical
Constitution, they fail to confront the conceptual change that has defined
the history of that Constitution. They continue to assume a strong
continuity between legal thinking today and legal thinking back then.

4. No, The Founders Were Not Originalists

Baude and Sachs’s desire to trace legal continuity comes across most
clearly in their emphatic assertion—foregrounded in the title of their
response—that the Founders were originalists.?’¢ They are hardly the first
to make that claim. Although originalists have devoted considerable
energy to discounting the substantive intentions of the Founders, most of
them fervently believe that the Founders shared their interpretive
instincts.?”7 Compared to other originalists, however, Baude and Sachs’s
reasons for believing this are—Ilike their theory of originalism itself—
unusual. As in all instances, though, evaluating whether the Founders were
originalists hinges on how we define originalism. Depending on our
definition, the claim could either be trivially true or obviously false. The
conclusion is only as meaningful as the target we’ve set.

The most ubiquitous definition of originalism conceives of it as an
interpretive method: one is an originalist if one believes that the right way
to interpret the Constitution is in accordance with its original meaning
(however understood). Almost everyone to date who has claimed that the
Founders were originalists has had this definition in mind. It’s
understandable why originalists would gravitate toward this benchmark.
Not only is it intuitive, it also has real bite. If the Founders favored
originalist interpretation, it would mean something to call them
originalists. What this definition has in bite, however, it lacks in
plausibility. It’s just not true that the Founders were originalists in this
sense. The Founders certainly cared about what the Constitution originally
meant and what its framers intended it to mean, but they never acted as
though these were the only things (or the most important things) that
mattered to interpretation. They were interpretive pluralists who made use
of a variety of different methods and modalities.?’® More importantly, the
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Founders disagreed bitterly over the right interpretive method. Thomas
Jefferson and John Marshall skewered each other’s interpretive approach,
to invoke just one revealing example. Only if we extend the definition of
“originalist method” beyond the point of usefulness can we conclude that
two people who disagreed that fiercely over how to interpret the
Constitution shared a common approach to interpreting the Constitution.
And Jefferson and Marshall were hardly unusual for the era. Not only
were the Founders divided, but the terms of their debate were very
different. They didn’t fight over originalism, a concept they didn’t
know.?” They fought over strict versus broad construction.?$ Their world
was organized around different categories and fault lines. By the most
popular definition of originalism, then, the answer is clear: no, the
Founders were not originalists.

But what if we change the definition? Is there a way to do so that
preserves both bite and plausibility? Baude and Sachs think they have
pulled it off. But what they gain in plausibility, they lose in bite. They
reject the idea that originalism is best seen as a method. As Sachs has
previously explained, it’s a standard, not a procedure: a destination, not a
map for getting there.?®! Perhaps the Founders disagreed on how to
interpret the Constitution and utilized a wide array of approaches, but they
shared a common target. The advantage of this definition is that, unlike
the popular variant it replaces, it’s a plausible description of the Founders’
interpretive practices and disagreements. The disadvantage is that it makes
it difficult to understand why an intellectually diverse group of people—
who not only used a wide variety of methods but ferociously debated their
relative legitimacy—somehow broadly aligned themselves with modern
originalists simply by accepting that they were interpreting the same thing.
If that made the Founders originalists, then virtually everyone in
American history has been an originalist.

But perhaps there is more to it than that. Perhaps there is something that
could unite all the Founders, despite their interpretive disagreements,
against modern non-originalists. Here, Baude and Sachs attempt to
provide such a standard: “so long as one’s constitutional theory is
categorically vulnerable to facts about the time of origin—so long as any
conclusion could conceivably be overturned by learning something new
about the Founding, as distinct from other times—then one’s theory is
plainly originalist, in a way that the Founders’ approaches also were but
that many alternative theories are not.”?%? One can see why this definition
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might helpfully unite, and differentiate, modern originalists against
modern non-originalists. But what is the evidence that the “Founders’
approaches” fit this bill?

The most Baude and Sachs offer is that the Founders chose not to depart
from past law, even though the difficulties of governing the new republic
gave them ample reason to.283 Here, departing from past law seems to
mean conscious lawbreaking or clear intent to do something different than
the Constitution required. It’s true that the Founders did not actively
announce that they were departing from the Constitution. But it’s also true
that virtually every modern non-originalist has done the same thing. As
long as one claims to be following the Constitution—opting for
interpretation rather than revolution—that makes them an originalist? Or
perhaps Baude and Sachs mean that the Founders didn’t just claim to be
sticking to the Constitution but that they interpreted it in good faith while
doing so—whereas modern non-originalists interpret it unreasonably to
get results they can’t achieve through amendment? Except interpreters
read the Constitution quite broadly at the Founding too (Baude and Sachs
are happy to point out how radically James Wilson apparently read it in
Chisholm v. Georgia),?®* and in a host of ways that weren’t clearly
anticipated in 1787. Each time they did so, they were met with accusations
of infidelity. Henfield’s Case would have been a perfect opportunity to
update the government’s powers??8> Critics claimed that the government
did exactly that,?8 just as they claimed that the Neutrality Proclamation
also unlawfully expanded presidential authority.?#” Each of these things,
critics maintained, marked a clear departure from past law. Baude and
Sachs don’t show us that the Founders boldly stuck to the rules, while
modern non-originalists have elected to leave them behind. They show us
that, from the beginning, all interpreters have tended to interpret what the
Constitution requires and fight about it.

This gets at the definitional problem I noted in my book, and which
Baude and Sachs allude to but never squarely confront: how should we
understand modern living constitutionalists??®® In most instances, the
diverse array of interpreters who have been grouped under that imperfect
label have thought that the Constitution requires modern interpreters to
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follow its commands. But they have also claimed that clear, specific rules
require one sort of interpretation, while broad, open-ended provisions
require another. The latter are to be interpreted more liberally and often
applied in ways that would have surprised (if not offended) their original
architects. And then there’s the still broader range of issues on which the
Constitution is silent or does not obviously speak, which require creative
extension and consideration of underlying constitutional principles
discovered through not only text and history but also past practice and
precedent. This kind of standard non-originalism is, on the account Baude
and Sachs are advancing, a form of originalism (or very easily could be).
It purports to be following the rules passed down and, in many instances,
exercising discretion to interpret broadly, apply in novel ways, and fill
silences because the Founders themselves delegated that discretion to
them and intended for them to exercise it. What I have just described,
moreover, is largely indistinguishable from what has become mainstream
originalism: an approach that permits interpreters to liberate original
public meaning from the concrete intentions and expected applications of
the framers and ratifiers, and to construct new meaning when the
constitutional text is suitably vague or ambiguous.?®® That is why Jack
Balkin has contended that the most popular version of originalism has
become indistinguishable from the best version of living
constitutionalism.?** What if, furthermore, modern interpreters not only
can ignore original expected applications and venture into an open-ended
“construction zone” but also are empowered to consult post-ratification
practice that has liquidated new meaning?®' or judicial precedent??
because these things are part of the original law and thus part of the
original rules of legal change that were laid down at the Founding,?*? as
Baude and Sachs themselves have maintained? If all of those interpretive
moves are consistent with originalism, then—judged by their interpretive
behavior—most modern non-originalists are originalists.?%*

If that is the case, it becomes even harder to understand how the
Founders’ decision simply to follow past law rather than expressly depart
from it sharply distinguishes them from modern non-originalists. Unless it
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can be shown that most modern non-originalists not only reject the
exclusive authority of original meaning but insist on doing something
more than interpreting past law broadly and flexibly, or applying existing
legal rules in novel ways or filling the silences between them, or valuing
past practices and precedent when the Constitution is ambiguous and
uncertain, then it’s hard to see what the Founding generation was doing
that modern non-originalists aren’t.

Nonetheless, Baude and Sachs are adamant that modern non-originalists
are not in fact originalists.?> What seems to make the difference is not
interpretive behavior but rather one’s conscious and public commitment to
an interpretive standard: to a theory. If living constitutionalists simply did
everything the same way yet claimed that they were originalists, then
they’d be originalists, Baude and Sachs tell us, precisely because in so
committing themselves they would make their interpretations “vulnerable
to historical refutation.”?°® Being an originalist isn’t ultimately marked by
the decision to interpret rather than depart from past law. Being an
originalist is marked by telling the world that one is an originalist. The
value of this definition is that it restores a plausible basis for
distinguishing modern originalists from modern non-originalists. If we’re
sorting Supreme Court justices based on their behavior, it becomes hard to
know who’s truly an originalist, since in practice all of them are
pluralists—originalists only when it suits them.?’ If, instead, express
commitment to a constitutional theory is the key marker, then originalist
jurists’ routine failures to do as they say wouldn’t compromise our efforts
to classify them.

The problem with this definition, however, is that it cripples the express
point of the endeavor: to include the Founders in the definition. Baude and
Sachs assert that “the Founders’ approaches” were, like those of modern
originalists, “plainly originalist,” because “[their] constitutional theory
[was] categorically vulnerable to facts about the time of origin.”?® But
what evidence do Baude and Sachs have of that? What evidence do they
have which shows the Founders consciously committing themselves to
such a theory? The only evidence they point to is the Founders’
interpretive behavior—that they chose to follow the existing rules and that
they sometimes appealed to the Constitution’s original meaning—and
from this alone they infer that the Founders committed themselves to a
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theory like Baude and Sachs’s. But why does that inference follow? As
we’ve already seen, the Founders’ behavior was not out of step with the
behavior of modern non-originalists. And the reason that behavior isn’t
good enough, the reason modern non-originalists’ “frequent assertions
about original meaning” don’t qualify them as originalists,?®® Baude and
Sachs tell us, is because they don’t make themselves vulnerable to
historical refutation by committing themselves to originalism. The
behavior isn’t enough. On Baude and Sachs’s own terms, it’s not
sufficient to find that the Founders stuck to their law or referenced original
meaning. They needed to have expressly committed themselves to a
particular kind of theory that made their interpretations vulnerable to facts
about the Founding. But they didn’t do anything like that. All they did was
what everyone has always done: they made competing claims about what
the existing law required. And nothing about that, on its own, carried the
conscious theoretical commitment Baude and Sachs deem essential.

Were the Founders originalists? If by “originalists” we mean that they
believed the Constitution should only be interpreted in accordance with its
original meaning, then no, the Founders were not originalists. If by
“originalists” we mean that they followed the Constitution when it was
clear and constructed it when it was not—often flexibly and often based
on past practice and precedent—then yes, they were plausibly originalists,
though originalists that were no different in kind from most living
constitutionalists. If by “originalists” we mean yet something else—
choosing to interpret the Constitution rather than consciously abandoning
it—then, yes, the Founders were originalists, though virtually everyone
who has followed has been an originalist as well. Everything hinges on the
definition. It’s not hard to make the Founders into originalists if one wants
to. What’s hard is doing so while preserving an understanding of
originalism that has any bite. Because by any definition of originalism that
has any bite, the answer is assuredly “no”—the Founders were not
originalists.

The more interesting question is not whether the Founders were
originalists, but why Baude and Sachs (and so many originalists before
them) want them to be. The answer is because in American civil religion
the Founding commands unparalleled authority. Originalism is many
things but, as Reva Siegel skillfully describes,3% it’s primarily a form of
cultural memory through which people justify action and innovation in the
present.’! Veneration for the Founding came early, saturating antebellum
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America to the point that few who lived in that era could think beyond the
Founders.3?? In certain respects, we’ve never moved past that orientation,
which members of other constitutional cultures often find strange.3% If we
see originalism on the terms of civil religion rather than interpretive
method, almost all Americans have been originalists of a kind.
Nineteenth-century Americans who didn’t know the word were
originalists of a certain flavor, while the dominant twentieth-century living
constitutionalists were simply originalists of a different flavor. But at least
one generation wasn’t: the Founding generation. They didn’t venerate
themselves. That’s not how it works. Later Americans were originalists,
but the Founders themselves were simply originals.3%4

5. Conceptual Rupture

Baude and Sachs’s eagerness to call the Founders originalists is but one
of the many ways in which their originalism (like seemingly all forms of
originalism) is predicated on a strong form of continuity with the
Founding—an underlying assumption that the Founders thought like we
do today, with no meaningful ruptures in between. That is where our
disagreement is sharpest and most consequential: over conceptual rupture,
the extent to which it has defined our constitutional tradition, and the
challenge it poses to originalism. And yet, even though that’s the heart of
the matter—the single issue toward which all other considerations (about
the Founders’ understanding of law, the Constitution’s original status as
law, rival theories of union, early debates over interpretation) ultimately
converge—and even though it’s the central argument of my book, Baude
and Sachs have nothing to say about it. In the end, what’s most striking
about their critique is the argument they fail to make—the one that would
have confronted my book’s fundamental challenge to originalism head-on.

Baude and Sachs are right that I think originalists are engaged in a
performative self-defeat.3% But they are quite mistaken about why that is.
And because of that, they are wrong to conclude that what I write only
applies to public meaning originalists and “has no purchase” against
them.306

My argument comes in two moves. First, originalism as conceived and
practiced is ahistorical. It falsely assumes that the Founders thought about
constitutionalism like we do now. It assumes continuity when there has
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been rupture. Due to this misstep, originalism fails to faithfully reconstruct
the past on its own terms. It instead imposes a way of thinking about
constitutionalism and law onto a past that did share it. But that is not all.
Were originalists to approach the past on its own terms—to do originalism
better, as it were—they would face a different challenge: making an
ancient constitution written in one conceptual idiom speak to a modern
legal landscape written in a very different one. That problem is not that the
past is hopelessly insulated from relevance and unable to shed light on
questions of modern importance.?” The problem is that the constitutional
past does not speak on the terms of the constitutional present, so it must be
translated. This is where the self-defeat argument enters. Once we have
actually historicized our Constitution and come to appreciate the depth of
conceptual change in our constitutional tradition, it will no longer be
possible for originalists to claim that they recover unvarnished
constitutional commands in the past—commands that clearly tell us what
to do today. We will have no choice but to recognize the inherent need to
translate past commands written in one paradigm into another, and in so
doing exercise the interpretive discretion that originalism was expressly
designed to eliminate. The very thing originalism requires (historicizing
the past) thus undercuts the very thing originalism has always promised it
can deliver (neutral adjudication in the present). That is the self-defeat.
And that is why I am “against originalism” and not simply against bad
originalism.

This is the principal argument of my book, and it squarely challenges
Baude and Sachs’s version of originalism, no less than any other. Even if
their original law originalism is more sensitive to unwritten law at the
Founding and more willing to take past jurisprudence seriously, it is still
fundamentally predicated on strong conceptual continuity between the
Founding and now.3%8 It still assumes, anachronistically, that the Founders
thought as we do today (or, at least close enough that their ways of
thinking are easy to recover and absorb). Baude and Sachs think the
Founders’ general law is no different than the general law that they
imagine could be revived—something that Lawrence Lessig has helpfully
exposed.3?” They seem to think the Founders’ law of fundamental rights,
delegated sovereignty, or legal interpretation is perfectly consonant with
their own. They think the categories and techniques of legal reasoning are
essentially unbroken.3!® Whatever differences in conceptual thinking
might have existed at the Founding, they weren’t so deep as to constitute
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anything like a global difference—a difference at the level of conceptual
scheme rather than disagreement within a shared one. Baude and Sachs
are confident that they are operating in the same legal paradigm that the
Founders were. They deny rupture in our constitutional tradition.

If I am correct, then Baude and Sachs are mistaken about this, with
significant consequences for their theory. If our constitutional tradition has
been marked by rupture, they would need to significantly alter their stated
method for recovering past law. They have claimed that recovering the
law of the past is “ordinary lawyer’s work™ that can be accomplished
through “a highly limited version of the historical inquiry.”3!'! But if that
earlier law was embedded in a legal world so different than our own, then
retrieving it would surely require a much more expansive historical
excavation and the methods of intellectual history.3!? Only if Baude and
Sachs radically remade their approach could they rightly claim to be “truly
trying to understand the Founders’ law.”313 If they cling to their narrow
approach, which essentially denies the fact of rupture in constitutional
history, then it should be obvious what it is that “we’re really arguing
about.”3!* As currently conceived, Baude and Sachs’s circumscribed style
of historical inquiry can’t adequately recover the law of the past as the
Founding generation understood it.

More than this, Baude and Sachs would also need to rethink their
formalist account of legal change, which is predicated on rules of change
that were specified ahead of time at the Founding. If I am right that our
law has often changed as our underlying assumptions about law and
constitutionalism have changed,?"> then the theory of legal change at the
heart of original law originalism won’t do. Prior rules depend on the
paradigm in which they’re laid down; they don’t anticipate
transformations to that paradigm. Our constitutional law has changed as
our underlying assumptions about law, constitutionalism, liberty, rights,
and sovereignty have changed. Those underlying conceptual shifts have
little, if anything, to do with prior legal rules. To the contrary, they change
how we imagine those prior rules.

Given these stakes, and how much hinges on historical rupture, one
would have expected Baude and Sachs’s critique to largely focus on this
single concern—to explain why my argument about conceptual change
and historicism and its consequences for originalism (theirs especially) is
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mistaken. Perhaps they could have done so by denying conceptual rupture
between then and now, or perhaps they could have shown how originalism
can cope with that rupture without sacrificing its core values. Either
approach would be a massive lift, but at least it would engage the book’s
central challenge.

Baude and Sachs could follow other originalists and simply deny that
the Founding generation thought so differently about constitutionalism.
Though they would have to do what no originalist yet has: actually
demonstrate that. This would be the biggest lift of all. They would need to
show, through deep and extensive historical work, how so many
historians, who have adduced so much evidence to the contrary, have been
so mistaken. Asserting the fact of continuity, or dressing it up with a
smattering of familiar examples, will not suffice.

Alternatively, Baude and Sachs could bite the bullet and concede that
there have been significant ruptures in our constitutional thinking,
accepting that we must return to how people thought before those changes
took root. But they would then have to actually do that, which would
demand a vast historical reconstruction based on deep immersion in the
constitutional past. That too would mean abandoning the narrow view of
historical excavation Baude and Sachs have previously defended—that
recovering past law most of the time does not “require broad immersion in
the intellectual and political culture of the day.”3!¢ Unwinding all the
ruptures in American legal thought would require something much
broader in character than adopting a handful of new doctrines or shifting a
few baseline assumptions. It would necessitate reviving an entire
constitutional imagination that embedded various interlocking beliefs
about the world and law’s place within it. Were Baude and Sachs to do
this, moreover, they would also need to explain what would come of the
vast areas of constitutionalism that fundamentally depend on modern
jurisprudential assumptions. They would both need to explain how we
might disentangle older from newer law and how the system could survive
such a profound disruption. Finally, since this strategy would mean
accepting that most people today misunderstand the nature of our
fundamental law, it would no longer be clear how this version of
originalism could remain grounded in today’s rule of recognition.

Baude and Sachs could pivot in the other direction and instead embrace
the artificial reason of law. Even if they conceded that there is deep
conceptual discontinuity in American constitutional thinking, they could
argue that our constitutional system nonetheless presupposes strong legal
continuity. Where faithful historical reconstruction requires an
appreciation of rupture, our law requires us to trace continuities back to
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the beginning. Not only would this move be more consistent with their
avowed Hartianism, but it’s something Baude and Sachs have already
underscored many times. | noted this in my book, which strangely led
them to accuse me of engaging in “dark speculation about [their]
motives,”3!7 when all I did was take seriously the very motives they have
made plain. Despite what they sometimes say about recovering the history
of past law, Baude and Sachs have insisted that “ordinary lawyer’s work”
handles history in “artificially limited” and often “anachronistic” ways.3!8
That is the law’s story about itself. Rather than return to the past in earnest
to unwind the ruptures that have transformed our law, this approach
exploits the law’s fiction of continuity to minimize the relevance of those
historical changes to our legal consciousness. This strategy would create a
different problem, however, and one no less severe. It would sever
originalists from the constitutional world that the Founders knew and
force them to admit that they are doing something other than faithfully
reconstructing the past. Doing so would essentially revive the old
common-law style, and, with it, collapse originalism into something
indistinguishable from living constitutionalism. If the past is remade on
the terms of the legal present, it can no longer credibly serve as the neutral
source of adjudication that originalists have always claimed it to be. It
instead would become the artificial creation of our living law.

Nothing about interpreting the past that way is inherently flawed, but as
we saw with public meaning originalism, such an approach does conflict
with how originalism has always been justified. In exposing originalism’s
anachronistic use of history, Reva Siegel—in an otherwise sympathetic
appraisal of my book—fears that I diminish the kind of “positive-
normative reasoning about the past” that “is a core part of constitutional
argument” by signaling that history has a “primary and authentic”
authority over the past whereas constitutional law has merely a “secondary
and inauthentic” claim to it.3!° But that is far from my view. I don’t think
that historical claims on the past are more legitimate than the kind of
normative claims Siegel shows are so essential to constitutionalism.3?0 In
the struggle to make the Constitution work over time and redeem its
promises, she is right that the work of what she calls constitutional
memory matters more than historicism. But there’s a reason why, as she
notes, originalists have always tried to strip historical claims of their
normative dimensions.??! Unlike other interpretive theories, originalism
depends on the value-free neutrality of historical excavation. That’s what
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has always afforded it its authority. Originalists, by their telling, don’t use
the past to stake a normative claim in the present, they simply recover the
objective legal commands laid down in the past. Siegel is right to
challenge this posture and show how originalists often construct
constitutional memories while claiming to be engaged in the neutral
recovery of history.3?> That’s what 1 aim to do as well. Contextualist
history of the kind I defend is essential if one is trying to recover the
Constitution’s original meaning as it was originally understood without
imposing a normative framework on it. That doesn’t mean, however, that
normative uses of the past are less legitimate or authentic. As Siegel
shows, Frederick Douglass was not engaged in mere historical recovery
when he denounced the Supreme Court’s assault on Reconstruction. He
was trying to make a normative claim on the past.3?3 Nothing about his
claims were less rooted in the past or less legitimately connected to it. But
by their normativity, those historical claims were different than what
originalists have claimed to be doing when they make arguments about the
past.

Which brings us back to Baude and Sachs and the significant costs that
would follow from leaning into the artificial reason of law to explain away
the problem of historical rupture. As they are at pains to show, Baude and
Sachs believe that their version of originalism is rooted in the past. It
amounts to following the law that the Founders made. That is the basis of
its authority. Were it to turn out that Siegel has accurately described what
they are doing, that authority would collapse. I struggle to see how
exploiting the artificial reason of law to minimize the problem of historical
rupture would not essentially amount to just such a concession. It would
mean admitting that they are not actually recovering the Founders’ law (as
the Founders themselves understood it before legal consciousness
changed), but instead recovering the Founders’ law as if they thought
about law as we do now. That would surrender the peculiar form of
historical authority on which originalism has always depended. There is a
reason why Baude and Sachs are so desperate to establish that the
Founders were originalists. Because were they to cope with the problem of
historical rupture by severing themselves from the Founding, it’s doubtful
that original law would retain much authoritative pull, no matter how
well-defended jurisprudentially it might otherwise claim to be.

But all we can do is speculate. Rather than explain how original law
originalism might accommodate historical rupture, Baude and Sachs
instead tell us nothing. Despite its centrality, they refuse to even
acknowledge the problem. That allows them to embrace all of the
strategies outlined above. They claim to be following modern law into the
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past wherever it takes them, based on what law, not history, requires of
them, and yet also claim to be authentically recovering the law of the past,
based on the legal consciousness that informed it.>** Law and history
mostly swim in the same direction. But that will not do. They either need
to show that our constitutional tradition has not been marked by
conceptual rupture, take that rupture seriously and resurrect original law
(to the extent that is possible), or explain how their version of originalism
can adequately cope with that rupture without sacrificing something
genuinely essential. That is the challenge my book has posed, and, so far,
they have not met it. Baude and Sachs claim that my book “utterly fails to
defend” its theoretical argument. In reality, they utterly fail to refute it.32°

D. The Consequences of Historical Rupture

What might be the consequences of taking historical rupture seriously?
Unlike Baude and Sachs, Lawrence Lessig exhibits deep appreciation for
breaks in our constitutional tradition. And he offers a glimpse of what an
interpretive theory that not only respects this kind of rupture but is esse
premised on it might look like. That he calls his theory a form of
originalism only bolsters the point.

Lessig’s theory, which he calls fidelity to meaning and role,
presupposes just the kind of rupture that has defined U.S. constitutional
history. Over time, constitutional assumptions have changed, shaping what
interpreters are supposed to do. They need to recover what the
Constitution meant in its original context, but then they must translate that
meaning for the radically different context in which they find themselves,
updating it to speak to the present while preserving, as best they can, the
original values it contained.3?® This process is constrained by the cultural
capacity of an interpretive community—by the things it takes for granted
about constitutionalism.3?’ Lessig imagines this approach to be “the kind
of originalism” that not only “could survive” my challenge but that he
“would celebrate.””3?8 1 don’t disagree. An originalism like Lessig’s not
only can cope with my critique but works in tandem with it. It assumes
significant breaks in our constitutional tradition and demands that
interpreters fashion readings of the Constitution that accommodate and
make sense of those breaks. For that reason, it is as much a sophisticated
version of living constitutionalism as it is a version of originalism. But

324. On this slipperiness, see Campbell, Tradition, Originalism, and General Fundamental Law,
supra note 120, at 648 n.57. Baude and Sachs slip between the two tracks, at once professing
commitment to recovering the legal past on its own terms while artificially limiting that act of
historical recovery to align with the specialized methods and techniques of modern legal inquiry.
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labels aside, what’s clear is that it departs from most of the premises and
impulses that have long guided conventional forms of originalism. Lessig
does not think that we can migrate the findings of the past into the
adjudicative culture of the present without significant accommodation.
Nor does he think we can replace our present with something like the past
by restoring constitutional sensibilities and practices that are long defunct
(at least not without massive transformations in constitutional thinking,
training, and culture).’? I have never claimed to undercut all interpretive
theories that might fly under the banner of originalism, just originalism as
it has long been practiced and defended: a theory that denies conceptual
rupture in our constitutional tradition by believing that originalism-as-
recovery (recovering the constitutional past as it was) can
straightforwardly ~ inform  originalism-as-adjudication  (resolving
constitutional controversies today).

If originalism were radically redefined to accommodate rupture and
modernism—perhaps along the lines of the theory Lessig has articulated—
it would be a dramatic departure from the theory we have always known.
Lessig is thus correct that whatever form of originalism survives such a
reorientation “will be an originalism critically different from the one that
dominates the Supreme Court today.”30 It will be an originalism aware of
its own modernism and the ruptures that have accounted for it. I suspect
that once that insight is internalized and originalism’s hard edge has been
dulled, there will be little need to preserve the label. But whether the label
survives, the idea that we can access the unvarnished constitutional
commands of a past that is seamlessly continuous with our present will
not. That idea cannot withstand historical scrutiny, no matter what
originalists might insist.

IV. UNINTENDED CONSEQUENCES

What other consequences might follow from my critique of originalism?
Will it encourage interpreters to do something more radical and
disconcerting? That is the concern of some commentators, who wonder if
in slaying one beast I haven’t permitted something more dangerous to
sprout in its place. In particular, by stressing how the Founding generation
practiced a more capacious form of constitutionalism, I might embolden
conservative critics of originalism to read the Constitution in that same
spirit. In attempting to neutralize one style of interpretation, I will have
inadvertently licensed a more freewheeling and dangerous one.

In his thoughtful analysis of contemporary conservative
constitutionalism, Logan Sawyer elegantly unpacks the simmering fights

329. Id. at 427-30, 433-36.
330. Id. at437.
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between traditional originalists and newer natural law or common good
constitutionalists who seek a more morally inflected and activist style of
conservative jurisprudence.’*! Amidst generous praise for my book, he
notes that conservative critics of traditional originalism have already
seized hold of my historical arguments, finding in my portrait of the
Founding a style of constitutional interpretation more conducive to their
purposes.?32 Sawyer notes that these natural law constitutionalists have a
certain appreciation for the kind of historical rupture I emphasize, though
their solution to the problem is quite radical: to reject modernism and
return to “the Founders’ lost legal world.”33? Sawyer appreciates that what
others do with my work is not my responsibility.33* But he nonetheless
draws attention to something worthy of reflection. His assessment nicely
links up with John Witt’s, which also unpacks how different constitutional
approaches and formulations fill the coalitional needs of modern political
movements.’3 Though where Witt worries that my book’s conceptual
critique runs orthogonal to originalism’s purchase,’3¢ Sawyer thinks my
book could help reorient the politics of the theory.337

An initial response is simply to underscore the historian’s solemn
charge. The task is to reconstruct the past as it was, or as best we can
approximate, by privileging the terms, categories, and views of those who
resided there. Had the Founders been textualists, then that would have
been my emphasis. But they weren’t. Their understanding of fundamental
law armed them with a capacious view of constitutionalism. I didn’t
foreground natural law at the Founding because it holds any special
attraction today, but because for the Founding generation it was
fundamental.

But I can press still further than that. These same principles of historical
study can also expose the worst excesses of natural law constitutionalism.
It’s early days yet, but it’s already clear that in some instances (if
assuredly not all), this approach to the Constitution, far from channeling
the Founders, badly misrepresents them. By and large, the Founders were
committed republicans who abhorred religious sectarianism. Their views
of natural law were entwined with popular sovereignty: extra-textual
constitutionalism encouraged the people to determine their own rights and
shape their own law.33® That view of natural law presupposed (glaring
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blind spots withstanding) social harmony, equality, and non-domination.
And because of that, it often supported what was, for the time, a robust
conception of religious liberty.?3® That is also why natural law was so
regularly entangled with contractarian views of constitutionalism and
governance.’*® Some natural law approaches not only mangle the
Founding but also misunderstand historical rupture. Even those who favor
returning to the Founders’ world nonetheless have no trouble deriving
clear answers from that world for modern disputes, the exact kind of pull-
and-plug excavation that a serious appreciation for the distinctiveness of
earlier constitutional thinking would counsel against.

In a related but different vein, John Mikhail worries that the broader
form of constitutionalism I emphasize might license the more capacious
style of reasoning that Chief Justice Roger Taney deployed in Dred Scott
and has recently resurfaced to unsettle the longstanding consensus on
birthright citizenship. Mikhail says that antebellum Americans, in
situating text in thicker contexts such as the nature of the union, read the
Constitution as my book “encourages us to.”34! But my claim is different:
that we have always, and indeed must, read the Constitution that way. The
Constitution is invariably thick; the only question is whether we will see
and acknowledge that thickness or ignore it. Much of the value of
attending to the less familiar frameworks that past interpreters used to
decipher the Constitution is that they help expose what is often hidden in
our own interpretive practices. Part of what makes textualist originalism
so problematic, in my view, is that it fails to recognize the ways that it,
too, presupposes a thick understanding of constitutionalism while
presenting itself as nothing more than the parsing of a discrete text.3#2 |
don’t emphasize the thickness of historical constitutionalism to change
how people interpret the Constitution today, but to clarify what is entailed
in all forms of interpretation. That, I suspect, makes it easier, not harder,
to challenge interpretations that might threaten something important.

CONCLUSION

Careful attention to constitutional history reveals the deep conceptual
rupture that has marked the development of our constitutional tradition.
Historical study does not simply show us how and why the Constitution
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came to be and what it initially meant to those who made it—though all of
that is, of course, quite important. It also awakens us to a crucial
disjuncture between an earlier constitutional consciousness and our own.
And it forces us to reckon with that gap. Rather than pretend that the
earlier generations to whom we turn for authority thought as we do,
historical study shows us that we need to think deeply about how we
might cope with the differences that separate them from us. Their
constitutional paradigm was not ours, which means their Constitution was
not ours either—at least not as we now understand it.

My essential critique of originalism is that its defenders have thus far
failed to take the problem of historical rupture seriously. Originalists turn
to the past for authoritative guidance, but they do not faithfully recover
that past. Too often, they have mistakenly assumed that the
constitutionalism of the past was written on the terms of the constitutional
present. They approach the Founding era as if people back then thought
about constitutions like we do now. When they do this, they obscure both
the original Constitution and its original meaning, engaging instead in a
form of living constitutionalism at odds with everything originalism
claims to be.

Yet it won’t be enough for originalists to finally take historical rupture
seriously and faithfully reconstruct the constitutional past. Given the
extent of the rupture, were originalists ever to take the problem seriously, I
remain convinced that such a reckoning will sap originalism of its
essential power, for it would require originalists to permit just the sort of
flexible, discretionary, subjective interpretation that their theory was
designed to combat. Originalism as a label can survive almost any
critique. It can be endlessly expanded and redefined to absorb most of the
features that have long been central to originalism’s alternatives. If it turns
out that the original Constitution requires broad interpretation,
construction, liquidation, a respect for longstanding practice and
precedent, pluralism, moral reasoning, attention to unwritten law, natural
law, underlying purposes, and the spirit of the law, common law
development, or even living constitutionalism, then it can be said that
those things are evidently just what originalism entails. Or originalism can
become so attenuated that it means little more than professed continuity
with the Founding or veneration of the Founding generation. It is always
possible to characterize any commitment to recover what was originally
laid down or any appeal to historical authority as originalism, such that
anything short of repudiating the Constitution itself can pass under that
label. But originalism has always promised much more than simply
recovering what was originally laid down or appealing to the past for
constitutional guidance and authority. It has promised a neutral method of
interpretation that would constrain interpreters and cabin flexible
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interpretation. It has promised an anti-living constitutionalism. If
accommodating historical rupture means abandoning that promise, then
originalism can endure but only at the cost of its soul. Or so I suspect. But
we’ll only ever find out when we get there.

This symposium helps point the way forward. In developing many of
the central themes of my book and extending them in exciting directions,
the participants help us better understand the Constitution’s conceptual
architecture and how history has shaped it. They confirm that originalism
squarely implicates the problem of historical rupture. Now is the time for
the debate to finally focus on the problem that defines it.



