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There is no sorrow above
the loss of a native land

—Euripides, The Medea'

;Donde estds, mi corazén
- . - "l
que ya ni latir te siento?”

—Juan Antonio Correijer, Tierra de Mi Corazon’

The Spanish-American War of 1898 launched the United States into the
role of a global power with overseas imperial ambitions.* This one-sided

¥  Where are you headed, Puerto Rico?

**  Former Chief Justice of Puerto Rico.

¥ Chief Judge, United States Court of Appeals for the First Circunt.
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110, 111 (1977).

4. See generally R.A. ALGER, THE SPANISH-AMERICAN WAR (1901), FRANK FREIDEL, THE SPLENDID
LITTLE WAR (1958); A.T. MAHAN, THE INTEREST OF AMERICA IN SEA POWER, PRESENT AND FUTURE
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skirmish, which has been referred to as a “splendid little war,”® ended with
the signing of the Treaty of Paris on December 10, 1898,% pursuant to which
the United States annexed the Philippine Islands, Puerto Rico, and Guam.
Under Article IX of the treaty, the civil rights and political status of the
inhabitants of these territories were left to future determination by the United
States Congress.’

Most Americans have instinctively disregarded, if not outright ignored, this
forgotten war and its consequences.® Nevertheless, the problems and issues
created by the existence of territories that “belong to . . . but are not a part of
the United States” not only remain substantially unresolved, but also have
become more complex and exacerbated. The Philippines, of course, is no
longer in this quandary.'® In Puerto Rico and Guam, as well as in other more
recently acquired territorial jurisdictions, however, close to four million U.S.
citizens'' are subject to Congress’s virtually unrestricted plenary powers over
these areas pursuant to the Territorial Clause of the Constitution.'? The very

5. FREIDEL, supra note 4. This phrase is taken from U.S. Ambassador to Britain John Hays’s letter
to Theodore Roosevelt after the war ended: *““It has been a splendid little war; begun with the highest
motives, carried on with magnificent intelligence and spirit, favoured by that fortune which loves the
brave.”” THOMAS, supra note 4, at 404 (quoting an undated letter from John Hays, U.S. Ambassador to
Britain, to Theodore Roosevelt).

6. Treaty of Peace, Dec. 10, 1898, U.S.-Spain, 30 Stat. 1754.

7. See id. art. IX, q 2, 30 Stat. at 1759. Article IX reads: “The civil rights and political status of the
native inhabitants of the territories hereby ceded to the United States shall be determined by the Congress.”
Id

8. Cf TRUMAN CLARK, PUERTO RICO AND THE UNITED STATES, 1917-1933, at 175 (1975) (“(Bly
formulating no stated policy for the empire, the people of the United States could successfully deny to
themselves that their nation was an imperial power.”). There have been some notable exceptions. See, e.g.,
BAILEY W. DIFFIE & JUSTINE WHITFIELD DIFFIE, PORTO RiCO: A BROKEN PLEDGE (1931); JAMES E.
KERR, THE INSULAR CASES: THE ROLE OF THE JUDICIARY IN AMERICAN EXPANSIONISM (1982); ROOSEVELT,
supra note 4; REXFORD GUY TUGWELL, THE STRICKEN LAND: THE STORY OF PUERTO RICO (1947).

9. Downes v. Bidwell, 182 U.S. 244, 287 (1901) (“We are therefore of the opinion that the island of
Porto Rico is a territory appurtenant and belonging to the United States but are not a part of the United
States within the revenue clauses of the Constitution . ...").

10. The Philippine Islands became an independent republic in 1946. See Proclamation No. 2695, 3
C.ER. 86 (1946).

11. Resideats of Puerto Rico were granted U.S. citizenship in 1917. See Jones Act (Puerto Rico), ch.
145, 39 Stat. 951 (1917) (codified as amended at 48 U.S.C. § 737 (1994)); see also José¢ A. Cabranes,
Citizenship and the American Empire, 127 U. PA. L. REv. 391 (1978) [hereinafter Cabrancs, Citizenship].
Residents of Guam were granted U.S. citizenship in 1950. See Organic Act of Guam, ch. 512, scc. 4, § 206,
64 Stat. 384, 384 (1950) (codified as amended at 8 U.S.C. § 1407 (1994)). The residents of the U.S. Virgin
Islands, which were purchased from Denmark in 1916, see Convention Between the United States and
Denmark for Cession of the Danish West Indies, Aug. 4, 1916, 39 Stat. 1706, were granted U.S. citizenship
in 1952, see Immigration and Nationality Act, Pub. L. No. 414, § 306, 62 Stat. 163, 237 (1952) (codificd
as amended at 8 U.S.C. § 1406). The residents of the Northern Marianas, a former United Nations Trust
Territory, were granted U.S. citizenship in 1976. See Covenant To Establish a Commonwealth of the
Northern Mariana Islands in Political Union with the United States of America, Pub. L. No. 94-241, § 301,
90 Stat. 263, 265-66 (1976) (codified as amended at 48 U.S.C. § 1908); see also José A. Cabranes, The
Commonwealth of the Mariana Islands: A Mass Grant of United States Citizenship, 8 U.C. DAvIS L. Rev.
453 (1975). American Samoa was ceded to the United States by the Samoan chiefs in 1929 following the
renunciation by Great Britain and Germany of their claims to those islands. See Act of Feb. 20, 1929, ch.
281, 45 Stat. 1253 (codified at 48 U.S.C. § 1661). Persons born in American Samoa are American nationals
but not citizens. See 8 U.S.C. § 1101(a)(21), (22).

12. U.S. CONST. art. IV, § 3, cl. 2 (“The Congress shall have Power to disposc of and make all needful
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notion that the rights of these citizens are dependent on rules based on the
regulation of property seems decidedly outmoded as we approach the twenty-
first century.”” The underlying principle sustaining this outcome—that the
Constitution does not follow the flag—has far-reaching consequences affecting
mainstream Americans™ and raises serious questions about the national
commitment to democracy, equality, and self-determination.

As we face the 100th anniversary of the American annexation of Puerto
Rico, the predominant issue that has been endlessly debated for a century by
the local political leadership—the so-called “status question”'*—has gained
new political life on the mainland. Bills have been introduced in Congress to
resolve the status conundrum. Under the Young Bill,'® a congressionally
sponsored referendum would be held in which the voters of Puerto Rico would
choose between three status alternatives: some form of commonwealth status
(yet to be defined), independence, and statehood.” It is in this context that
José Trias Monge has written his political history and blueprint for the island,
Puerto Rico: The Trials of the Oldest Colony in the World."

Rules and Regulations respecting the Territory and other Property belonging to the United States ).
see also Harris v. Rosario, 446 U.S. 651 (1980) (per cunam) (imposing only a rational basts standard of
review on congressional regulation of Puerto Rico): Bidwell, 182 U' S, 244 (1901) (pemitting separate
treatment of Puerto Rico under the Constitution for the purpose of duties, umposts, and cxcises)

13. Indeed, the notion is reminiscent of the infamous Dred Scotr decision. See Scott v Sandford, 60
U.S. 393 (1854). Of course, the Dred Scotr Court reached 1ts holding on the basis that Scott was not a
citizen. See id. at 426-27.

14. See, e.g., United States v. Verdugo-Urquidez, 494 U.S. 259, 268 (1990) (stating that “not every
constitutional provision applies to government activity even where the Umted States has sovereign power™),
¢f- Stephen A. Saltzburg, The Reach of the Bill of Rights Bevond the Terra Firma of the United States, 20
VA. J. INT'L L. 741 (1980) (discussing the extratemtonal application of the Constitution), Jennifer J.
Dacey, Casenote, U.S. Citizens’ Fourth Amendment Rights: Do Thev Extend Only 1o the Waters™ Edge?.
5 GEO. MASON L. REV. 761 (1997) (examining the status of constitutional standards goverming scarches
of American citizens abroad by federal agents). But ¢f. Reid v Cozvert, 354 U.S 1, 5-14 (1957) (holding
that when the United States acts against its citizens abroad, 1t can do so only 1n accordance with all the
limitations imposed by the Constitution).

15. E.g., SURENDRA BHANA, THE UNITED STATES AND THE DEVELOPMENT OF THE PLERTO RICO
STATUS QUESTION 1936-1968 (1975); see also ROBERT ANDERSON, PARTY POLITICS I\ PLERTO RiCO
(1965); PEDRO ALBIZU CAMPOS, OBRAS ESCOGIDAS 1923-1936 (1975), HAROLD J LiDIN, HISTORY OF THE
PUERTO RICAN INDEPENDENCE MOVEMENT (1981); LiDIO CRUZ MONCLOVA LUIS MU SOZ RIVERA DIEZ
AROS DE SU VIDA POLITICA (1959); BOLIVAR PAGAN, HISTORIA DE LOS PARTIDOS POUITICOS
PUERTORRIQUENOS (1898-1956) (1959).

16. See United States-Puerto Rico Poliucal Status Act, H.R. 856, 105th Cong. (1997). This bill was
reported to the House by the Committee on Resources on June 12, 1997. See HR. REP NO 105-131, at
45 (1997). The bill was placed on the Union Calendar for consideration by the Commuttec of the Whole
No further action has been taken to date.

17. The Young Bill would establish a four-step process for enhancing self-govemment in Puerto Rico
(1) A referendum would be held in Puerto Rico no later than December 31, 1998, in which the ballot would
provide three status options: commonwealth, separate sovereignty, or statchood: (2) If the referendum
choice was for either statehood or separate sovercignty, the President would develop and submit to
Congress legislation for a transition plan of not more than 10 years duration, which if enacted by Congress,
would be submitted to the Puerto Rican electorate for approval in another referendum, (3) Assuming the
plan was approved by the people of Puerto Rico, the President would then submut to Congress legistation
to implement the form of self-govemment consistent with Puerto Rico’s choice, including a proposed date
for implementation; (4) If this was enacted by the Congress, it would be presented to Puerto Rican volters
for approval by referendum, and the results would be certified to the President See HR 856

18. JOSE TRIAS MONGE, PUERTO RICO: THE TRIALS OF THE OLDEST COLONY IN THE WORLD (1997).
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This is a remarkable book written by the former chief justice of the
Supreme Court of Puerto Rico,"” who is not only a noted constitutional
scholar,”® but most significantly was a major actor in the creation of that
presently maligned entity, the “Commonwealth of Puerto Rico.” Much of the
book is a comprehensive review of relevant Puerto Rican history, and thus it
is valuable, at the very least, as a concise reference source for those who may
otherwise be unfamiliar with the subject. The book’s principal worth, however,
lies elsewhere, and may be somewhat difficult to appreciate for those who are
uninitiated in the Byzantine politics of Puerto Rico.

That Puerto Rico is, and has been since its annexation from Spain in 1898,
a colony of the United States, is a central postulate of Trias Monge’s book.
This conclusion is neither startling nor new,?' but it is one that is not relished
by most Americans, to whom the notion that we are in this day and age a
colonial power is not only unpalatable but also is considered to be an outright
historic anachronism. Nevertheless, this has been the consistent position of
both statehood” and independence advocates® in Puerto Rico, yet one
steadfastly denied by supporters and apologists of the Commonwealth

19. Trias Monge served as chief justice from 1974 to 1985. See id. at xii.

20. See JOSE TRIAS MONGE, EL CHOQUE DE DOS CULTURAS JURIDICAS EN PUERTO RicO (1991); JOSE
TRiAS MONGE, LA CRISIS DEL DERECHO EN PUERTO RICO (1979); 1-5 JOSE TRIAS MONGE, HISTORIA
CONSTITUCIONAL DE PUERTO RicO (1980-1983, 1994) [hereinafter TRIAS MONGE, HISTORIA
CONSTITUCIONAL); JOSE TRiAS MONGE, EL SISTEMA JUDICIAL DE PUERTO RicO (1978); JoSt TRIAS
MONGE, SOCIEDAD, DERECHO Y JUSTICIA (1986).

21. See generally RAYMOND CARR, PUERTO RiCO: A COLONIAL EXPERIMENT (1984); JUAN R.
TORRUELLA, THE SUPREME COURT AND PUERTO RICO: THE DOCTRINE OF SEPARATE AND UNEQUAL
(1985); Cabranes, Citizenship, supra note 11; José A. Cabranes, Puerto Rico: Out of the Colonial Closet,
33 FOREIGN POL’Y 66 (1978-1979); David M. Helfeld, Congressional Intent and Attitude Toward Public
Law 600 and the Constitution of the Commonwealth of Puerto Rico, 21 REVISTA JURIDICA DE LA
UNIVERSIDAD DE PUERTO Rico (REv. JuR. U.P.R.) 255, 260-73 (1952).

22. See GRUPO DE INVESTIGADORES PUERTORIQUENOS, BREAKTHROUGH FROM COLONIALISM! AN
INTERDISCIPLINARY STUDY ON STATEHOOD (1984); ROLAND I. PERUSSE, THE UNITED STATES AND PUERTO
RICO: DECOLONIZATION OPTIONS AND PERSPECTIVES (1997); Luis Dévila-Colén, Equal Citizenship, Self
Determination and the U.S. Statehood Process: A Constitutional and Historical Analysis, 13 J. INT'L L.
315 (1981).

23. See GORDON K. LEWIS, NOTES ON THE PUERTO RICAN REVOLUTION: AN ESSAY ON AMERICAN
DOMINANCE AND CARIBBEAN RESISTANCE (1974); MANUEL MALDONADO-DENIS, PUERTO RICO: A SOCIO-
HISTORICAL INTERPRETATION (Elena Vialo trans., Random House 1972); Manuel Rodrfguez-Orellana, In
Contemplation of Micronesia: The Prospects for the Decolonization of Puerto Rico Under International
Law, 18 U. Miami INTER-AM. L. REv. 457 (1987) (analyzing Puerto Rico’s colonial status and the
possibility of decolonization under international law).

24. See generally ANTONIO FERNGS ISERN, ESTADO LIBRE ASOCIADO DE PUERTO RICO:
ANTECEDENTES, CREACION Y DESARROLLO HASTA LA EPOCA PRESENTE (1974); PUERTO RicO: A
POLITICAL AND CULTURAL HISTORY (Arturo Morales Carrién ed., 1983); Hiram Cancio, The Power of the
Congress To Enter into a Compact with the People of Puerto Rico—The Legal Status of the Compact, 22
REVISTA DEL COLEGIO DE ABOGADOS DE PUERTO RiCO (REV. COL. ABOG. PR.) 341 (1962); Jaime B.
Fuster, The Origins of the Doctrine of Territorial Incorporation and Its Implications Regarding the Power
of the Commonwealth of Puerto Rico To Regulate Interstate Commerce, 43 REv. JUR. U.P.R. 259 (1974);
Juan M. Gareia Passalaqua, The Legality of the Associated Statehood of Puerto Rico, 4 INTER-AM. L. REV.
287 (1962); Rafael Herndndez-Col6n, The Commonwealth of Puerto Rico: Territory or State?, 19 REV.
CoL. ABOG. P.R. 207 (1959); Amold H. Leibowitz, The Applicability of Federal Law 10 the Commonwealth
of Puerto Rico, 56 GEO. L.J. 219 (1967); Calvert Magruder, The Commonwealth Status of Puerto Rico, 15
U. PirT. L. REV. 1 (1958); Jorge Morales Yordan, The Constitutional and International Status of the



1998} Puerto Rico 1507

formula since the enactment in 1950 of Public Law 600.%

For some time, however, there have been precursory indications of fissures
in this initially monolithic pro-Commonwealth posture. A clear forecast of
Trias Monge’s present stance regarding Puerto Rico’s colonial status was
provided as far back as 1983, when he stated in his seminal work, Historia
Constitucional de Puerto Rico: “Puerto Ricans can be counted as having one
of the longest colonial histories among modern people. This is a sad
distinction.”®® Nevertheless, the unequivocal posture that Trias Monge
expresses toward the Commonwealth’s colonial status in Puerto Rico: The
Trials of the Oldest Colony in the World is nothing short of startling. Trias
Monge, after all, was one of the principal architects of the Commonwealth as
well as an active participant in its endeavors during much of the political
entity’s golden years.”” His present stance thus ncgates a considerable part of
his life’s work, and this may explain why in the later part of the book he
attempts to salvage “Commonwealth” status with proposals of doubtful
constitutional validity. Most of the proposals Trias Monge offers, in any case,
have already been rejected sub silentio by Congress,”™ which by its dedicated
inaction is a major culprit in the sorry state of Puerto Rico-United States
affairs. The bottom line is that Congress has thus far been reluctant to give up
its plenary powers over Puerto Rico.”

Commonwealth of Puerto Rico, 18 REV. COL. ABOG. P.R. 5 (1957). Pedro Muiioz Amato, Congressional
Conservatism and Puerto Rican Democracy in the Commonw ealth Relanonship, 21 REY JUR U PR. 32
(1952); Rubén Rodriguez Antongiorgi, Review of Federul Dectsions on the Applicabiliy of United States
Laws in Puerto Rico Subsequent to the Establishment of the Commomvealth of Puerto Rico, 26 REV JUR.
U.PR. 321 (1957); Helen Silving, In the Nattre of @ Compuact, 20 REN COL. ABOG PR 159 (1960)

25. Act of July 3, 1950, Pub. L. No. 600, 64 Stat. 319 (codified at 48 USC § 731(b) (1994))
(allowing Puerto Ricans to draft their own constitution, subject to congressional approval)

26. 4 TRIAS MONGE, HISTORIA CONSTITUCIONAL. supra note 20, at 250 (author’s translaton) (“El
pueblo puertorriqueiio se cuenta entre los pueblos modemos de mas larga histona colomal en ¢l mundo
Triste distincién.”); see also Trias Monge, El Estado Libre Asociado ante los Tribunales. 64 REV. JUR
U.P.R. 1, 47 (1995) (“Puerto Rico ain sigue siendo coloma de Estados Umdos ” ["Pucrto Rico
continues to be a colony of the United States . . '] (author’s translation))

27. Trias Monge was the chief legal adviser of Luis Muitoz Marin, the preeminent poliical figure of
the Popular Democratic Party and Puerto Rican pohucs from 1940 unul his death 1n 1980 Trias Monge.
together with Abe Fortas, was instrumental in the drafing of Public Law 600 See TORRU ELLA, supra note
21, at 147; see also infra Section 1.C. Trias Monge was a member of the constitutional convention that
drew up Puerto Rico’s present constitution. as authorized by Public Law 600, and was attomey general of
Puerto Rico from 1953 to 1957. As previously noted, see¢ supra note 19, he was chief justice of the
Supreme Court of Puerto Rico from 1974 1o 1985

28. See Aspinall Bill, H.R. 5945, 88th Cong. (1963) (proposing a recogmtion of Pucrto Rican
sovereignty, as well as a compact entailing proportional representation for Puerto Rico on Puerto Rican
issues); Hearings Before House Subcomm. on Terrsitorial Affairs on HR 5945, 88th Cong (1963) {evincing
great congressional skepticism regarding the Aspinall Bill). Fernés-Murray Bill, HR 5926, 86th Cong.
(1959) (proposing Puerto Rican assumpuon of most federal gosernment functions on the island, as well
as local veto power over commercial treaty membenhip). see also TRIAS MONGE, supra note 18, at 126-30
(discussing these abortive moves toward greater Puento Rican self-govemment)

29. Several Supreme Court cases have supported the proposition that Congress retains plenany power
over Puerto Rico. See. e.g., Harris v. Rosano, 446 LS 651, 651 (1980) (per cunam), Califano v Torres,
435 U.S. 1, 3 n.4 (1978) (per cunam).
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This book breaks with Trias Monge’s past practice in an additional
significant way: It is written in English. Although this may appear to be a
point of little significance, I believe it is a subtle but nevertheless important
one related to Trias Monge’s motivations. His writings up to now have been
almost exclusively in Spanish,”® presumably because his principal intended
audience was in Puerto Rico. The message reflected in his present book,
however, would be largely wasted if directed at such an insular audience, and
thus Trias Monge switches to the language of those with the real power over
Puerto Rico’s destiny. Probably not coincidentally, the book’s publication
comes as Congress considers passage of the most far-reaching status-related
legislation in recent history, the Young Bill.*

To better explain the significance of Trias Monge’s book, and to highlight
its strengths and weaknesses, I divide further commentary into three parts. Part
I offers a brief history of the relationship between Congress, the courts, and
Puerto Rico, paying special attention to the effects of Public Law 600, which
created the current semi-autonomous Puerto Rican government structure. In
Part II, I focus more specifically on Trias Monge’s book, discussing some
aspects of Puerto Rican history that he surprisingly omits, and scrutinizing his
proposals. In a brief conclusion, I argue that Puerto Rico requires an answer
to the “status question” that serves two goals: finality and equality.

1. HISTORICAL BACKGROUND

It is almost an aphorism that knowledge of the historical background of
contemporary events is necessary to understand them. In the case of a book
that deals with Puerto Rico’s constitutional and political relationship to the
United States, such as Trias Monge’s, however, I would go further to state that
such antecedents are essential for a balanced appreciation of such a work. In
offering historical background, however, I do not intend to displace the more
comprehensive treatment of the topic that Trias Monge himself provides.
Instead, I limit myself to enumerating and commenting upon certain key events
that have occurred since 1898 and that seem immediately relevant.

We thus find that on intermittent occasions throughout the last one
hundred years, Puerto Rico’s political status has been the subject of intense
congressional debate and scrutiny. Indeed, as a result of Congress’s pervasive
control over all facets of insular affairs, Puerto Rico’s political history can be
segmented into a series of distinct epochs, each of which has commenced with
the passage of leading legislation, followed by important judicial decisions

30. See sources cited supra note 20. The exception is one of 26 law review articles attributed to him.
See José Trias Monge, The Structure of the American Legal System: Its Sources, Forums and Theory of
Law, 51 REv. JUR. U.PR. |1 (1982).

31. See supra note 16 and accompanying text.
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interpreting them. With few exceptions, it has been the judiciary that has had
an overwhelming impact on the fate of the territories.

A. The Foraker Act and the Insular Cases

The first period in this long trail began in 1900 with the enactment of the
Foraker Act,* which provided for the establishment of a civil government for
Puerto Rico, including a limited elected legislature, and a governor and
supreme court appointed by the President of the United States. The so-called
Insular Cases® followed, in which the Supreme Court created a distinction
between what it labeled “incorporated” and “unincorporated” territories.
Incorporated territories were those that, at the time of acquisition, were assured
eventual statehood (e.g., Louisiana and Alaska), and in which the Constitution
applied ex proprio vigore (“by its own force”).* Such was not the case with
unincorporated territories, for which no commitment of eventual statechood was
made at the time of acquisition (e.g., the Philippines, Puerto Rico, and Guam).
As to those territories, only those provisions of the Constitution deemed
“fundamental” were considered to apply.® Thus, through the Insular Cases,
the Supreme Court placed its imprimatur on a colonial relationship in which
Congress could exercise virtually unchecked power over the unincorporated
territories ad infinitum.*® As Trias Monge points out, this colonial status was
decided “by a one-vote margin [in the Court’s ruling] . . . reflecting the deep
division at the time in the body politic itself.”"

32. Ch. 191, 31 Stat. 77 (1900) (codifed as amended at 11 USC §§ 1, 11 (1994)).

33. DeLima v. Bidwell, 182 U.S. 1 (1901); Goetze +. United States, 182 U'S 221 (1901). Dooley v
United States, 182 U.S. 222 (1901); Armstrong v. United States, 182 U.S 243 (1901); Downes v Bidwell,
182 U.S. 244 (1901); Huus v. New York & Porto Rico Steamship Co, 182 U.S 392 (1901); see also
Rassmussen v. United States, 197 U.S. 516 (1905) (holding that the treaty with Russia ceding Alaska,
unlike the treaty with Spain ceding the Philippines. mamfested an intent to grant inhabitants of the terntory
U.S. citizenship rights); Dorr v. United States, 195 U.S. 138 (1904) (holding that the treaty with Spain
ceding the Philippines did not incorporate the Philippines into the United States). Hawan v Mankichy, 190
U.S. 197 (1903) (holding that the U.S. Constitution did not apply in full force to Hawasn in the penod after
the territory’s annexation by the United States and prior 1o its formal incorporation in 1900 as a part of the
United States). See generally TORRUELLA, supra note 21. Upon the enactment of the Hawanan Organic Act
of 1900, ch. 339, 31 Stat. 141, U.S. ciizenship was granted to residents of the Islands and thereafter
incorporation was deemed to have taken place.

Both the Harvard Law Review and the Yale Law Journal had pronuneat roles in the academic
formulation of the various legal theones proposed n these cases See TORRUELLA, supra, at 24-32
(discussing the Harvard Law Review’s rolc): Sclden Bacon. Territory and the Consttunon, 10 YALE L
99 (1901); William W. Howe, The Law of Our New Possesstons, 9 YALE L.} 379 (1900).

34. For a summary of the relevant junsprudence, see Dorr, 195 U S at 14243 For the defimuion of
“ex proprio vigore,” see BLACK'S LAW DICTIONARY 582 (6th ed 1990)

35. The Supreme Court has not defined precisely which parts of the Constitution establish such
fundamental rights. See Reid v. Covert, 354 U.S. 1, 13 (1957).

36. See TRIAS MONGE, supra note 18, at 51

37. Id. at 50. This division was reflected in the 1900 presidennal clecuion. See Walter LaFeber,
Election of 1900, in 3 HISTORY OF AMERICAN PRESIDENTIAL ELECTIONS, 1789-1968, at 1877 (Arthur M
Schlesinger ed., 1971); ¢f Thomas A. Baley, Wus the Presidennial Election of 1900 a Mundute on
Imperialism?, 24 MiISS. VALLEY HIST. REV. 43 (1938). A political pundit of the ume commented: “{N]o
matter whether the constitution follows the flag or not. the supreme count follows the clection results.”
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The dissents of Chief Justice Fuller and Justice Harlan in the leading
Insular Case, Downes v. Bidwell,”® are worth noting because they accurately
forecast Puerto Rico’s colonial future. The Chief Justice stated:

[T]he contention seems to be that if an organized and settled province
of another sovereignty is acquired by the United States, Congress has
the power to keep it, like a disembodied shade, in an intermediate
state of ambiguous existence for an indefinite period; and, more than
that, that after it has been called from that limbo, commerce with it
is absolutely subject to the will of Congress, irrespective of
constitutional provisions.*

To this Justice Harlan added:

Monarchical and despotic governments, unrestrained by written
constitutions, may do with newly acquired territories what this
Government may not do consistently with our fundamental law. To
say otherwise is to concede that Congress may, by action taken
outside of the Constitution, engraft upon our republican institutions a
colonial system such as exists under monarchical governments. Surely
such a result was never contemplated by the fathers of the
Constitution. . . . The idea that this country may acquire territories
anywhere upon the earth, by conquest or treaty, and hold them as
mere colonies or provinces—the people inhabiting them to enjoy only
such rights as Congress chooses to accord to them—is wholly
inconsistent with the spirit and genius as well as with the words of
the Constitution.*

Such words, however, did not carry the day. Instead, Justice Brown’s
majority opinion opted in favor of congressional colonialism and against what
it saw as the inevitable alternative, full citizenship for native Puerto Ricans.*
The possibility of these “inhabitants . .. , whether savages or civilized,”
becoming citizens of the United States, and being “entitled to all the rights,
privileges and immunity of citizens,” the Court declared, would have
“extremely serious” consequences.*? “Indeed it is doubtful,” Brown wrote, “if
Congress would ever assent to the annexation of territory upon the condition
that its inhabitants, however foreign they may be to our habits, traditions and
modes of life, shall become at once citizens of the United States.”*

FINLEY PETER DUNNE, MR. DOOLEY’S OPINIONS 26 (1901).

38. 182 U.S. 244 (1901).

39. Id. at 372 (Fuller, C.J., dissenting).

40. Id. at 380 (Harlan, J., dissenting).

41. See id. at 278-79 (majority opinion); see also TORRUELLA, supra note 21, at 49-53 (offering a step-
by-step analysis of Justice Brown’s majority opinion).

42. Bidwell, 182 U.S. at 279.

43. Id. at 279-80.
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B. The Jones Act and Balzac v. Porto Rico

Ironically, it was just this step that Congress next chose to take. In 1917,
under the friendly administration of President Wilson,” Congress passed the
Jones Act.® In addition to providing Puerto Ricans with a fully elected
bicameral legislature, the Jones Act granted U.S. citizenship to the residents
of Puerto Rico.* The high hopes that ensued for Puerto Rican equality and
statehood, however, would not last long. Balzac v. Porto Rico" followed in
1922. In that decision, the Court, through Chief Justice Taft—a former
President of the United States and the first colonial governor of the
Philippines—ruled that the granting of citizenship to Puerto Ricans did not
mean that Congress had expressed an intention of eventually incorporating
Puerto Rico as a state. Instead, the Court ruled, the Act merely allowed the
residents of Puerto Rico free entry into the United States, where they could
exercise full rights as citizens. With this decision, the Supreme Court added
to its approval of the colonial relationship between Puerto Rico and the United
States embodied in the Insular Cases, the establishment of gradations in
citizenship. Thus, under Balzac some citizens had, and have,*® fewer rights
than others, a situation reminiscent of that condoned by the Court’s outcome
in Plessy v. Ferguson.”® As Trias Monge indicates, *American citizenship was
granted under the worst possible light,” and “[i]n the next decade people’s
sense of unhappiness would grow, divisions would deepen, and the difference
over the status problem would seem even more intractible.”*

C. Public Law 600
In part because of the disruption wrought by World War II, a relatively

long period passed without Congress’s attention being again focused on Puerto
Rico’s political relationship with the federal government. This benign neglect

44. See TORRUELLA, supra note 21, at 89 (quoung President Wilson's proposal to Congress to give
Puerto Ricans “the ample and familiar rights and privileges accorded our own citizens 1n our temitones”™)

45. Ch. 145, 39 Stat. 951 (1917) (codified as amended at 48 U S.C. § 737 (1994))

46. See id. For an in-depth account of this event, parucularly of the acnmonious debates that preceded
the bill’s passage, see Cabranes, Ciricenship, supra note 11, at 471-85.

47. 258 U.S. 298 (1922) (holding that trial by jury under the Sixth Amendment 1s not a fundamental
right applicable to Puerto Rico). Cf. Duncan v. Lowsiana, 391 U.S 145 (1968) (finding tnal by jury 1o be
a fundamental right).

48. The Supreme Court cited Bulzac as recently as 1991, 1n Powers v Olie. 499 U S 300, 406 (1991),
which held that race-based peremptory challenges 1n jury selection are unconstitutional See also United
States v. Verdugo-Urquidez, 494 U.S. 259, 268 (1990) (holding that not every constitutional hirmitation
applies to governmental activity, even when the United States has soveraign powen), Posadas de PR.
Ass’n v. Tourism Co., 478 U.S. 328, 331 n.l (1986) (finding Fint Amendment freedom-of-speech
protection applicable in Puerto Rico).

49. 163 U.S. 537 (1896); ¢f. TORRUELLA, supra note 21, at 3 (noting that “[t}hese decisions stand at
a par with Plessy v. Ferguson in permitting disparate treatment by the government of a discrete group of
citizens™).

50. TRIAS MONGE, supra note 18, at 76.
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was interrupted by the passage in 1947 of the Elective Governor Act,” which
provided that henceforth the governor of Puerto Rico would be chosen by
popular vote but left control over appointments to the supreme court and to the
position of Auditor of Puerto Rico in the hands of the U.S. President. Soon
afterwards, the most expansive legislation to date, Public Law 600, was
passed.

Public Law 600 allowed Puerto Ricans to write their own constitution,
subject to congressional approval, and created a so-called “Commonwealth of
Puerto Rico.” The import of this statute has remained the subject of the most
intense debate® in Puerto Rico’s political history and of numerous court
decisions at all levels of the federal judicial structure. No definitive
interpretation of Public Law 600 has yet emerged.** The issues raised by the
enactment of Public Law 600—whether Congress and the people of Puerto
Rico entered into a bilateral pact through passage of the law, whether Congress
created a new status by this legislation, and whether Congress can still exercise
plenary power over Puerto Rico under the Territorial Clause of the
Constitution—are questions whose answers are central to Trias Monge’s
contention that Puerto Rico’s status remains colonial.

II. ADDRESSING TRIAS MONGE’S ARGUMENT

Trias Monge’s book is unquestionably a valuable contribution to
understanding the entire Puerto Rican political quandary. It presents, however,
a somewhat sanitized view of events. Indeed, Trias Monge provides examples
of historical revision by omission. In particular, Trfas Monge fails to clarify
what Congress intended in passing Public Law 600. He also remains silent on
the events surrounding the decision in Mora v. Torres> and the subsequent
representations that U.S. officials made to the United Nations on the basis of
that case. Both matters have great significance, but Trfas Monge seems to
gloss over them.

51. Pub. L. No. 80-362, 61 Stat. 770 (1947) (codified at 16 U.S.C. § 666(g) (1994)).

52. Act of July 3, 1950, Pub. L. No. 81-600, 64 Stat. 319 (codified at 48 U.S.C. § 731(b) (1994)).

53. See Javier Maymi, Puerto Rico’s Leaders Testify in Washington on Island’s Status, AP, Oct. 16,
1995, available in 1995 WL 4410387; Tatiana Pina, 5/st State?, PROVIDENCE J.-BULL., Oct. 21, 1997, at
Al.

54. The Supreme Court has been able to avoid ruling on the intricacies of Commonwealth status in
the handful of cases that have come before it by resolving the cases on other grounds. See Rodrfguez v.
Popular Democratic Party, 457 U.S. 1 (1982); Harris v. Rosario, 446 U.S. 651 (1980) (per curiam);
Califano v. Torres, 435 U.S. 1 (1978) (per curiam); Examining Bd. of Eng’rs v. Flores, 426 U.S. 572
(1976); Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974). Lower federal courts have
followed the Supreme Court’s lead. See Romero v. United States, 38 F.3d 1204 (Fed. Cir. 1994); United
States v. Sanchez, 992 F.2d 1143 (11th Cir. 1993); United States v. Lopez Andino, 831 E2d 1164 (Ist Cir.
1987); Cordova & Simonpietri Ins. Agency Inc. v. Chase Manhattan Bank, 649 F.2d 36 (Ist Cir. 1981);
Figueroa v. Puerto Rico, 232 E2d 615 (Ist Cir. 1956); Mora v. Torres, 113 F. Supp. 309 (D.P.R. 1953),
aff'd sub nom. Mora v. Mejias, 206 F.2d 377 (1st Cir. 1953).

55. 113 F. Supp. 309 (D.P.R. 1953), aff'd sub nom Mora v. Mejias, 206 F.2d 377 (1st Cir. 1953).
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A. Public Law 600 and Congressional Intent

Congressional intent in passing Public Law 600 is crucial to determining
the present constitutional status of Puerto Rico as well as the power of
Congress, both present and future, over Puerto Rico’s political status.
Overwhelming evidence indicates that before, during, and after the approval
of Public Law 600, Congress did not intend to change the fundamental status
of Puerto Rico from that of an unincorporated territory or to relinquish its
plenary authority.”® During the hearings before the enactment of Public Law
600, Governor Luis Mufioz Marin and Resident Commissioner Antonio Fernés
Isern unequivocally conceded that Congress’s unilateral power over Puerto
Rico would remain unchanged even after passing this legislation.”” Both the
Secretary of the Interior and the Chief Justice of Puerto Rico, Cecil Snyder,
testified that the “legal relationship between Puerto Rico and the United States
remains intact.”*® Senate Report No. 1779, which accompanied the Senate bill
(S. 3336), indicated: “The measure would not change Puerto Rico’s
fundamental political, social and economic relationship to the United
States.”® House Report No. 2275, which accompanied the House version
(H.R. 7644), repeated in detail the Senate report’s position that the measure did
not change Puerto Rico’s fundamental relationship to the United States.®
Moreover, the constitution to be created by the Puerto Rican people required
Congressional approval and subsequently was unilaterally amended by
Congress,” a situation that Trias Monge politely describes as “having a
dampening effect on efforts to break new ground.”® Based on this evidence,
it is difficult to conclude that Public Law 600 created a bilateral pact or
changed the status of Puerto Rico as an unincorporated territory under
Congress’s plenary power.**

A noted constitutional scholar has described the *Commonwealth” notion
and the “compact” theory as follows:

56. See TORRUELLA, supra note 21, at 143-60; Helfeld, supra note 21, at 260-73

57. See Hearings Before the House Comm. on Public Lands on H.R. 7674 and S 3336, 81st Cong.
33, 63 (1950) [hereinafter Public Lands Hearings).

58. Id. at 54, 63.

59. S.REP. No. 81-1783, at 3 (1950). The Senate approved the bill without debate See 96 CONG REC
8321 (1950).

60. See H.R. REP. NO. 81-2275, at 3 (1950).

61. See TORRUELLA, supra nole 21, at 154-58. Upon submussion to Congress of the constitution
drafted by the Puerto Rican constitutional convention, several Congressmen objected to scchons 5 and 20
of its bill of rights, which provided for free public education and a senes of human nghis. See 98 CONG.
REC. 5119-28, 5126-27, 6184-86 (1952). Congress cventually amended section 5 and climinated section
20 altogether. See id. at 8715. Thereafter the bill became Public Law 447. See Act of July 3, 1952, Pub.
L. No. 82-447, 66 Stat. 327 (1952).

62. TrIiAS MONGE, supra note 18, at 116.

63. See generally GENERAL ACCOUNTING OFFICE, NO. GAO/OGC-98-5, REPORT TO THE CHAIRMAN,
COMM. ON RESOURCES, H.R., U.S. INSULAR AREAS: APPLICATION OF THE U.S ConsTiTLTiON (1997)
(detailing the applicability of provisions of the Constitution to Pucrto Rico, the Virgin Islands, the
Commonwealth of the Northern Mariana Islands, Amencan Samoa, and Guam).
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Though the formal title has been changed, in constitutional theory
Puerto Rico remains a territory. This means that Congress continues
to possess plenary but unexercised authority over Puerto Rico.
Constitutionally, Congress may repeal Public Law 600, annul the
Constitution of Puerto Rico and veto any insular legislation which it
deems unwise or improper. From the perspective of constitutional law
the compact between Puerto Rico and Congress may be unilaterally
altered by the Congress. The compact is not a contract in a
commercial sense. It expresses a method Congress chose to use in
place of direct legislation. . . . Constitutionally, the most meaningful
view of the Puerto Rican Constitution is that it is a statute of
Congress which involves a 6§>artial and non-permanent abdication of
Congress’ territorial power.

So far all that existed was little known legislative history, and much political
rhetoric. The supporters of Commonwealth status needed legitimization of their
allegedly new political framework. We thus come upon the Mora
decision—the legal anchor to which many of the subsequent key events
regarding the “compact” theory are affixed.

B. The Bootstrapping of Mora

As Trias Monge points out, the existence of a bilateral compact between
Puerto Rico and the United States as a result of the enactment of Public Law
600 was rejected not only by several of the major congressional participants
in this process, but initially, also by the Interior and State Departments.® The
U.S. government changed its position in 1953, when the United States’s
delegation to the United Nations unambiguously represented to the United
Nations that it was no longer required to file annual reports on Puerto Rico
pursuant to Article 73(e) of the U.N. Charter because Puerto Rico was now a
self-governing entity.* The change in Puerto Rico’s status, the delegates
explained, was the result “of a compact of a bilateral nature whose terms
[could] be changed only by common consent.”®” Trias Monge’s book leaves
an obvious gap by failing to provide the reader with any explanation of how

64. Helfeld, supra note 21, at 307. Compare United States v. Lopez Andino, 831 F.2d 1164 (1st Cir.
1987) (finding Puerto Rico sovereign for the purposes of the dual sovereignty double jeopardy doctrine),
with United States v. Sanchez, 992 F.2d 1143 (11th Cir. 1993) (disagreeing with Lopez Andino and
concluding that Puerto Rico is constitutionally not a separate sovereign).

65. See TRIAS MONGE, supra note 18, at 121-22; see also BHANA, supra note 15, a1 171.72;
TORRUELLA, supra note 21, at 160-61.

66. Article 73 of the charter of the United Nations requires any “[m]embers of the United Nations
which have or assume responsibilities” for the administration of territories which have not attained a “full
measure of self-government” to file reports to the United Nations regarding said territories. U.N. CHARTER
art. 73. The United States commenced filing reports on Puerto Rico in June 1947, and was required to do
so through November 1953. See TRIAS MONGE, supra note 18, at 136.

67. COMMITTEE ON FOREIGN AFFAIRS, 83D CONG., REPORT BY HON. FRANCES P. BOLTON AND HON.
JAMES P. RICHARDS ON THE EIGHTH SESSION OF THE GENERAL ASSEMBLY OF THE UNITED NATIONS 241
(Comm. Print 1954) [hereinafter REPORT ON GENERAL ASSEMBLY].
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or why the government of the United States had such a radical change of heart
on this crucial subject. This is an especially puzeling lapse considering Trias
Monge’s dedicated participation in bringing about this change.

As I have previously mentioned, both Trias Monge and Abe Fortas had
been key players in the creation of Puerto Rico’s Commonwealth status
through the passage of Public Law 600.%® They were, in fact, instrumental in
preparing the preamble to Public Law 600, which includes the “in the nature
of compact” language that has been the source of so much contention.” Both
were also directly involved in the Mora trial and subsequent appeal, which
provided the immediate setting to the State Department’s startling change of
heart.”

The Mora case concerned a shipment of rice from California to Puerto
Rico. When the shipment arrived at the island, the Puerto Rico government
subjected it to a price control order. The importer sought to enjoin enforcement
of the order, claiming that it violated the Fifth and Fourteenth Amendments as
well as the Interstate Commerce Clause. The case was tried before Benjamin
Ortiz, an associate justice of the Supreme Court of Puerto Rico, who had been
appointed acting district court judge for the United States District Court of
Puerto Rico while the regular district court judge was on leave, a procedure
that was permissible at the time pursuant to a special provision applica’ e to
what was then an Article I territorial court.”

Justice Ortiz served on the House of Representatives of the Puerio Rico
Legislature from 1945 to 1952 on behalf of the Popular Democratic Party. In
1951, he served with Trias Monge as a member of the constitutional
convention created pursuant to Public Law 600. He was appointed to the
Supreme Court of Puerto Rico by Governor Muiioz Marin in 1952 and
resigned from the court in 1954, returning in 1961 to the Legislature, where
he was vice speaker from 1963 to 1964, again for the Popular Democratic
Party.”

Eight of the thirteen pages of the Mora opinion deal with the “compact”
allegedly created by Public Law 600,” a question whose resolution was not
necessary to a decision of the issues before that court. Furthermore, although

68. See supra note 27. Abe Fortas was a graduate of Yale Law School, where Trias Monge recerved
his S.J.D. Fontas first came into contact with Puerto Rico as Under-Secrctany ot the Intenor trom 1942
through 1946. Following World War II, he helped found the law finn of Amold, Fortas & Porter (now
Amold & Porter), which became the Commonwealth of Puerto Rico’s pnacipal law tinm on the mainiand
for many years. In 1965, he was appointed Associate Justice of the U'S Supreme Count, swhere he sat untl
his resignation in 1969. See generallh LAURA KALMAN, ABE FORTAS A BIOGRAPHY (199()

69. For the background to this, see TORRUELLA, supra note 21, at 14738

70. See id. at 161-67.

71. See 48 U.S.C. § 863 (1964) (repealed 1970). The Distnct Court for Pucrto Rico became an Arucle
III court pursuant to the Act of July 26, 1956, Pub. L No 808, 70 Stut 658 (codifiecd at 28 US C § 1332
(1994)).

72. See Benjamin Oruz, in 14 GRAN ENCICLOPEDIA DE PUERTO RICO 254 (Vicente Bicz ed . 1976)

73. See Mora v, Torres, 113 F. Supp. 309. 312-19 (D PR. 1953), aff 'd sub nom Mora v Mepas, 206
F.2d 377 (ist Cir. 1953).
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Justice Ortiz found that there were “surprising[ly] . . . few references to the
subject” by “Congress relative to the existence of a compact,”™ this
irrefutable conclusion did not stop him from holding that Congress had
“grant[ed its plenary powers] away through a compact with the people of
Puerto Rico.”” Within two weeks of the opinion’s publication on June 19,
1953, Trias Monge, together with Resident Commissioner Antonio Fernés
Isern, met with Benjamin Gehrig of the Department of Interior. On the basis
of Mora, they were able to convince Gehrig that the “compact” argument
should be used by the United States delegation in support of its position before
the United Nations that there was no longer a need to file reports on Puerto
Rico.”

On July 24, 1953, just over a month after the district court’s opinion was
rendered, Chief Judge Magruder issued the opinion of the court of appeals
affirming the denial of a temporary injunction by the district court.” His
opinion, however, was equivocal on the status issue, referring to *the
compact”” while cautioning that its true nature “deserv[ed] careful study and
consideration.”®

On August 27, 1953, the United States Delegate to the United Nations,
Mason Sears, indicated the following to the General Assembly’s Committee
on Information from Non-Self Governing Territories regarding the position of
the United States on Puerto Rico:

A most interesting feature of the new constitution is that it was
entered into in the nature of a compact between the American and
Puerto Rican people. A compact, as you know, is far stronger than a
treaty. A treaty can be denounced by either side, whereas a compact
cannot be denounced by either party unless it has the permission of
the other.®!

Resident Commissioner Fern6s Isern, who together with Trfas Monge and
other prominent Puerto Rico government officials was part of the United States
delegation, claimed that the jurisdiction of the Federal Government in Puerto
Rico is based on a bilateral compact to which Puerto Rico is a party.** On
September 4, 1953, the United Nations committee voted in favor of
recommending that the Commonwealth of Puerto Rico be considered outside

74. Id. at 317.

75. Id. at 319.

76. See id. at 309.

77. See BHANA, supra note 15, at 173-74; TORRUELLA, supra note 21, at 161.

78. See Mora, 206 F.2d at 388. Chief Judge Magruder later wrote on the subject of Puerto Rico
outside his capacity as a chief judge of the First Circuit. See Magruder, supra note 24.

79. Mora, 206 F.2d at 382.

80. Id. at 387.

81. UNITED STATES MISSION TO THE UNITED NATIONS, PRESS RELEASE 1741 (1953).

82. See 4 TRiAS MONGE, HISTORIA CONSTITUCIONAL, supra note 20, at 25-27.
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the scope of Article 73(e) inasmuch as its association with the United States
“constitute[d] a mutually agreed association.”*’

When the action moved to the Fourth Committee as a preamble to a full
debate before the General Assembly, the United States spokesperson,
Congresswoman Frances P. Bolton from Ohio, a member of the House
Committee on Foreign Affairs, addressed a skeptical audience. On
November 3, 1953, she specifically referred to Mora when she stated: *[T]here
existed between the people of Puerto Rico and the United States a bilateral
compact of association which had been accepted by both and which, in
accordance with judicial decisions, could not be amended without common
consent.”® Notwithstanding this and other similar statements, the
Committee’s recommended resolution, which included language making
reference to “the compact agreed upon [by the people of the Commonwealth
of Puerto Rico] with the United States of America,” received approval by a
favorable vote of only 22-18, with 19 abstentions (including that of the United
States).®

When the matter came before the General Assembly on November 27,
1953, Ambassador Henry Cabot Lodge, Jr., made the so-called “Eisenhower
Declaration,” to which Trias Monge refers in his book,* the result of which
was the approval of the Fourth Committee’s recommended resolution by a 26-
16 vote, with 18 abstentions (this time with the United States voting in favor
of the resolution).”” The United States thus ceased filing reports for Puerto
Rico and to the present date has not resumed filing them.

Considering Trias Monge's participation in the “creation” of the
“commonwealth” status and its aftermath, including the Mora episode and the
resulting representations before the United Nations, his open confession that
all of these endeavors did not change Puerto Rico’s colonial condition
constitutes a reason for puzzlement and admiration. At a minimum, Trias
Monge’s revelation is an act of intellectual bravery.*® The bravery of Trias
Monge’s history aside, the solutions the book offers to the cutting of Puerto
Rico’s Gordian knot are disquieting. With an eye to influencing the committees
set to hear the Young Bill, Trias Monge shifts gears in the later chapters to
argue in favor of what, in Puerto Rican political parlance, is commonly
referred to as “enhanced” or “culminated” commonwealth status.*” Under

83. Summary Record of 350th Meetng, UN. GAOR 4th Comm , 8th Sess ., 350th mig at 225, UN
Doc. A/C.4/SR. 350 (1953).

84. Id. at 219-64 (emphasis added); see also REPORT ON GENERAL ASSLMBLY, supra nole 67

85. Summary Record of 355th Meenng, UN. GAOR 4th Comm , 8th Sess, 355th mug at 251, 256,
U.N. Doc. A/C.4/SR. 355 (1953).

86. See TRIAS MONGE, supra note 18, at 123-24

87. See G.A. Res. 748, U.N. GAOR, 8th Sess., Supp. No. 17, at 25-26, UN Doc A72639 (1953).

88. See J. M. Garcia Passalaqua, Trius Monge and RHC's Tiff Is Crincal, SAN JUAN STAR, Dec 7.
1997, at 134 (describing criticism of Trias Monge from his own party over his changed views on
commonwealth status).

89. See TRIAS MONGE, supra note 18, at 160-96
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enhanced commonwealth status, a bilaterally binding compact would be
negotiated between the United States and Puerto Rico,” the terms of which
would probably include continued United States citizenship for residents of
Puerto Rico, a common defense and currency, and inclusion of the island
within the United States’s customs union. Additionally, Puerto Rico would
have the right to veto the application to Puerto Rico of laws passed by
Congress, would have separate representation in various international entities,
the right to negotiate commercial treaties separate from the United States, and
would have control over immigration into Puerto Rico.”

This is all, to a large extent, historical déjad vu. “Culminated
commonwealth” seems surprisingly similar to the status that Puerto Rico had
under the Spanish Autonomic Charter, created by a decree of the Spanish
prime minister on November 25, 1897, eight months to the day before
American troops landed in Gudnica.”? More important than the feeling of déja
vu, however, is the open question of whether a binding, bilateral pact between
Puerto Rico and the United States is constitutionally possible. If Congress
approves such a procedure, the U.S. Supreme Court will have to resolve the
issue.”® Thus, although Trfas Monge’s discussion of the British, French, and
Dutch Caribbean experiences® is of academic interest, they have limited
practical application to Puerto Rico given the significant differences between
the constitutional framework of those countries and that of the United States.
Similarly, Trfas Monge’s comparison to the various Micronesian alternatives®
also appears to be of superficial value, given that the United States has never
claimed sovereignty over these islands®™ and that they were not legally
considered to be either territories or possessions of the United States under the
Constitution.” The Northern Mariana Covenant,”® which appears to grant the
Northern Mariana Islands a “culminated” type of commonwealth status, also
may raise issues of constitutional and international law, particularly given the

90. See id. at 190.

91. See Res. 21, Legis. Assembly (PR. 1954); 12 DIARIO DE SESIONES DE LA ASAMBLEA
LEGISLATIVA, 1959, pt. I, at 425 (1959); see also Femés-Murray Act, H.R. 5926, 86th Cong. (1959);
Fernés-Murray Act, S. 2023, 86th Cong. (1959).

92. See TRIAS MONGE, supra note 18, at 12-14; see also OFFICE OF PUERTO RICO, WASHINGTON,
D.C., DOCUMENTS ON THE CONSTITUTIONAL HISTORY OF PUERTO RICO 22-46 (1948).

93. Whether Congress will grant the laundry list of powers Puerto Rico seeks under “Enhanced” or
“Culminated” Commonwealth status is an even thornier political issue. Cf. H.R. 100, 105th Cong. (1997)
(proposing a “culminated”-type commonwealth status for Guam).

94. See TRiIAS MONGE, supra note 18, at 142-48.

95. See id. at 154-59.

96. See Francis B. Sayre, Legal Problems Arising from the United Nations Trusteeship System, 42 AM.
I INT'L. L. 262, 271 (1948).

97. See Northern Mariana Islands v. Atalig, 723 F2d 682, 684-85 (9th Cir. 1984); Saipun v.
Department of Interior, 502 E.2d 90, 95 (9th Cir. 1974).

98. Covenant To Establish a Commonwealth of the Northemn Mariana Islands in Political Union with
the United States of America, Pub. L. No. 94-241, 90 Stat. 263 (1976) (codified at 48 U.S.C. § 1681
(1994)); see also TRIAS MONGE, supra note 18, at 149-53.
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decolonization standards of the United Nations.” The United States’s
presence in these islands is a legacy of United Nations trusteeship,' a
trusteeship authority that the Security Council terminated in 1990. Similar
defects may plague the so-called compacts of free association negotiated with
the other trust territories: the Republic of the Marshall Islands, the Federated
States of Micronesia, and the Republic of Palau.'” Again, these are issues
that the Supreme Court will ultimately have to address.

The full scope of U.S. relations with these territories, while in keeping
with the main thrust of Trias Monge’s book, is beyond the scope of this
Review. Nevertheless, some brief observations are appropriate. Trias Monge
makes a poignant and forceful argument for true self-determination,'” with
a detailed analysis of how Puerto Rico’s state of affairs has come about.'”
He is also not shy—and in my opinion, is correct—in placing the blame for
this condition on both Puerto Rico and the United States."™ Trias Monge
calls for civility and balance in considering the status issue, which is the most
divisive of issues in Puerto Rican life. This invitation is both timely and
optimistic, and is one that is certainly much needed. Trias Monge's ecumenical
vision would require that the major players in all the political parties involved
put aside many deep-seated views and prejudices. Realistically, however, it is
hard to imagine that this will happen in the near future, particularly without
congressional prodding for a definitive resolution of Puerio Rico’s status.

III. CONCLUSION

Puerto Rico has been left to be held and governed indefinitely by an
unrepresentative group of political actors in Washington, D.C. Although the
United States is a relatively benign colonial power, it is nevertheless at the
controlling end of a political equation in which 3.7 million citizens of the
United States have no substantial say regarding the truly fundamental issues
that control their daily lives. Although there has been local self-government
since 1952, such limited, parochial self-government activities merely serve to
distract the populace from more fundamental goals. For example, that Puerto
Rico has a “representative” in Congress without a vote' is not only a

99. See Peter Bergeman, The Martunas, the United Siates and the United Nantons The Uncertnn
Status of the New-American Commonwealth, 6 CAL. W INT'L L.J 382, 409-10 (1976). Harry G Pnince,
The United States, the United Nations, and Micronesia. Questtons of Procedure, Substance, and Fauh, 11
MICH. J. INT'L L. 11 (1989).

100. See DONALD F. MCHENRY, MICRONESIA: TRUST BETRAYED (1975)

101. See Roger S. Clark, Self-Deternunanion and Free Association Should the United States Termunate
the Pacific Islands Trust?, 21 HARvV. INT'L L.J. 1 (1980). J Hinck. The Republic of Puluu and the United
States: Self-Deternunation Becomes the Price of Free Assoctatton, 78 CaL L. REV 915 (1990)

102. See TRiAS MONGE, supra note 18, at 164

103. See id. at 5-136.

104. See id. at 166-67.

105. Since 1971, the resident commussioner from Puerto Rico has had himited power to vote, though
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pathetic parody of democracy within the halls of that most democratic of
institutions, but also a poignant reminder that Puerto Rico is even more of a
colony now than it was under Spain. At various times during Spain’s reign, the
island had full voting rights and representation in the Spanish parliament.'®

The expectations first created by General Nelson A. Miles when he led
America’s invading forces in 1898 and proclaimed that he was bringing to
Puerto Rico “the cause of liberty, justice and humanity,”'” have been
followed by disappointments, not to say deceptions,'”™ perpetrated on a
whole people; these have not only had a lasting effect within the legal and
constitutional parameters of the Puerto Rico-United States relationship, but also
have had a substantial deleterious impact on the psyche and social fiber of
Puerto Rico’s population.'®

This is not a merely rhetorical statement. There is a respected body of both
scientific and nonscientific literature to the effect that perception of political
and cultural inferiority can be related to mental illness.""® A study conducted
by a commission appointed by the Governor of Puerto Rico in 1976, headed
by psychiatrist Dr. Michael Woodbury, concluded that mental illness was the
top health problem in Puerto Rico, causing about one-third of all chronic
conditions."! Additionally, epidemiological studies on the mental health of
Puerto Ricans confirm a high incidence of mental illness among the members
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of this ethnic group in comparison to all United States residents.'"

Dr. Héctor R. Bird,'” in a paper presented to the American Academy of
Psychoanalysis in December 1980, declared that the *'state of Puerto Rican
society is one of identity diffusion and identity confusion ... directly or
indirectly related to the colonial status and to the absence of . . . ‘mutually
supportive psychosocial equilibrium’ to which identity conflicts evidently
contribute.” It is his hypothesis, one which I share as a matter of logic,
“that the effects of colonialism in the societal system can be some of the
determinants that filter down and influence the psychic configuration of the
individuals in that society.”'”® It seems to me beyond argument that, at very
least, the colonial condition suffered by the people of Puerto Rico, and
eloquently denounced by Trias Monge, is harmful to the self-esicem of this
community. Ultimately, however, Puerto Rico’s second-class status within the
American polity is not only harmful to the 3.7 million citizens of the United
States that reside there. It is denigrating to the nation as a whole.

While we are unlikely to see a solution to the “status problem” that pleases
all Puerto Ricans (or, for that matter all members of Congress), we must
approach a solution with some degree of finality. In addition to suffering from
feelings of inequality, Puerto Rico is hindered by the constant perception that
its political status might change in some undefined manner and without its
residents’ participation. As Trias Monge vehemently argues, the United States
must make up its mind as to what it is willing to do regarding Puerto Rico’s
future, for on the Puerto Rican side there is almost unanimous agreement on
one fact: The present status is unacceptable.'"® The United States must
clearly indicate what it is willing to do in the alternative and then let the
people of Puerto Rico decide whether the solution is palatable.
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As Trias Monge points out, there are various paths Congress may opt to
follow. At this stage, we do not know the full extent to which these paths may
fit the constitutional scheme of the United States, or whether they are
politically acceptable to Congress. Nevertheless, one thing is clear: After one
hundred years of sometimes-beneficial American colonialism, it is best for all
concerned to break the present logjam at the earliest possible moment. Too
much time and energy continue to be wasted on the perpetual recurrence of
status uncertainty; once this central question is resolved, we can turn our
attention to the business that truly calls, the business of self-government.

One need not agree with Trfas Monge on all points to recognize the
genuine contribution that his book makes. Most importantly, it may serve the
noble purpose of bringing to the attention of the American people the plight
of their fellow citizens in Puerto Rico.



