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This Article examines two specific manifestations of backlash against
international courts: dejudicialization and non-judicialization. The former refers
to the removal of certain issues from international adjudication; the latter to the
deliberate refusal to submit certain issues for international adjudication in the
first place. The Article relies on two of Michael Reisman’s main ideas that are
helpful for a nuanced analysis of backlash: his distinction between the “myth
system” and the “operational code” and his characterization of international law
as “archipelagic.” Although backlash is often negative, sometimes shifting
certain issues from the highly formalized “islands” of international adjudication
to more informal “offshore” areas—where policy considerations are more easily
deployed—may be more effective, particularly when current institutional
arrangements are inadequate or ineffective. By applying Reisman’s theoretical
insights, the Article demonstrates how understanding both the operational
realities and varying degrees of formality in international law can help to better
appraise these developments.
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INTRODUCTION

Until about a decade ago, scholars and practitioners of international law
confidently predicted that the trend toward the increasing judicialization of
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international disputes could only continue.1 International courts2 would continue
to proliferate and the scope of their subject-matter jurisdiction would increase,
expanding the types (and number) of disputes they would adjudicate. Indeed,
they considered that it would only be a matter of time before international courts
would match the institutional solidity of their domestic counterparts. The
expansion of international jurisdiction was a one-way ratchet, which could only
ever increase.3

Yet little did they know. This prediction was wrong (and by a country
mile). In fact, since the mid-2000s there has been an increased backlash against
international adjudication; some say the political pressure against international
courts built up “in the early 2010s” at the latest. 4 As one scholar put it,
“international courts seem to be living in hard times,” as “more intrusive
international authority will generally provoke a higher degree of resistance at the
domestic level.”5 This has led some to consider that the current moment is
“dangerous” for international adjudication, as the “violations of international law
are rising and the compliance supporters of [international courts] and the
international liberal order are under siege.”6 There is no serious dispute that there
is backlash against international courts.7

1. See MARTIN SHAPIRO & ALEC STONE SWEET, ON LAW, POLITICS, AND JUDICIALIZATION
71 (2002); Philippe Sands, Reflections on International Judicialization, 27 EUR. J. INT’L L. 885 (2016);
THE GLOBAL EXPANSION OF JUDICIAL POWER (C. Neal Tate & Torbjorn Vallinder eds., 1995); RAN
HIRSCHL, TOWARDS JURISTOCRACY (2007); Karen J. Alter, Emilie M. Hafner-Burton & Laurence R.
Helfer, Theorizing the Judicialization of International Relations, 63 INT’L STUD. Q. 449, 449 (2019).

2. For simplicity, I will refer to international courts and tribunals jointly as international courts.
3. There are several theories regarding what motivates or leads to judicialization. Functionalist

theories are based on the complexity and intertwined nature of international governance; institutionalist
theories are based on democratic governance and the delegation of decisions from states to international
bodies; court-centered theories suggest that international judges have been slowly expanding their powers;
and rights-centered theories suggest that there is a growing awareness of the importance of rights that has
led to an increase in the scope of international adjudication. For a good overview, see Daniel Abebe &
Tom Ginsburg, The Dejudicialization of International Politics?, 63 INT’L STUD. Q. 521, 522-24 (2019).

4. Mikael Rask Madsen, Pola Cebulak & Micha Wiebusch, Backlash Against International
Courts: Explaining the Forms and Patterns of Resistance to International Courts, 14 INT’L J.L. CONTEXT
197, 206 (2018); see Salvatore Caserta & Pola Cebulak, The Limits of International Adjudication:
Authority and Resistance of Regional Economic Courts in Times of Crisis, 14 INT’L J.L. CONTEXT 275
(2018); Arthur Dyevre, Domestic Judicial Defiance in the European Union: A Systemic Threat to the
Authority of EU Law?, 35 Y.B. EUR. L. 106 (2016); Alexandra Huneeus, Courts Resisting Courts: Lessons
from the Inter-American Court’s Struggle to Enforce Human Rights, 44 CORNELL INT’L L.J. 493 (2011);
Gregory C. Shaffer, Manfred Elsig & Sergio Puig, The Extensive (but Fragile) Authority of the WTO
Appellate Body, 79 LAW& CONTEMP. PROBS. 237 (2016); Alec Stone Sweet & Thomas L. Brunell, The
European Court of Justice, State Noncompliance, and the Politics of Override, 106 AM. POL. SCI. REV.
204 (2012).

5. Nico Krisch, The Backlash Against International Courts, VERFASSUNGSBLOG (Dec. 16,
2014), https://verfassungsblog.de/backlash-international-courts-2 [https://perma.cc/5PLN-23DL].

6. Karen J. Alter, Critical Junctures and the Future International Courts in a Post-Liberal
World Order, in THE FUTURE OF INTERNATIONAL COURTS 8, 33 (Avidan Kent, Nikos Skoutaris & Jamie
Trinidad eds., 2019).

7. See generally Genevieve Bates, Backlash and Beyond: Three Perspectives on the Politics
of International Justice, 16 J. HUM. RTS. PRAC. 682 (2024); COURTNEY HILLEBRECHT, SAVING THE
INTERNATIONAL JUSTICE REGIME (2021); PETER BRETT & LINE ENGBO GISSEL, AFRICA AND THE
BACKLASH AGAINST INTERNATIONAL COURTS (2020); Emre Acar, Dejudicialisation of International
Law and Future Trajectories, 10 GRONINGEN J. INT’LL., no. 1, 2023, at 1; Mark A. Pollack, International
Court Curbing in Geneva: Lessons from the Paralysis of the WTO Appellate Body, 36 GOVERNANCE, no.
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That some international courts have recently seen an increased caseload
does not negate the fact that backlash against international adjudication exists
more generally for three reasons.

First, the number of cases being submitted to some international courts is
only an indicator of cases filed. It does not say anything about whether those
judgments will even be decided on the merits. Declaring a case inadmissible or
declining jurisdiction is one of the main avoidance techniques used by
international courts to avoid deciding disputes that may generate backlash.8 Even
if the cases are decided on the merits, case numbers also don’t tell us anything
about the practical consequences of those judgments, nor do they tell us whether
they will be complied with (an issue that is often overlooked by legal scholars
but that is of crucial practical importance). Backlash, after all, is mainly exhibited
by respondents.

Second, this increase in caseload (in some courts) operates in tandem with
a modification of the substantive levels of review applied by those courts, which
have been revised to afford greater deference to domestic authorities (i.e., to
allow the court to rule in favor of the respondent more often). In the context of
international human rights courts, this is represented by the “procedural turn” at
the European Court of Human Rights.9 In the context of international investment
law, this is manifested by the increase in the use of internal exception clauses in
treaties.10

Third, there is an increase in states withdrawing from international
adjudication, either by leaving current international courts, reducing the scope of
the disputes they consent to have adjudicated, or continuing to refuse to engage
with international adjudication.11

1, 2022, at 23; Erik Voeten, Is the Public Backlash Against Globalization a Backlash Against Legalization
and Judicialization?, 24 INT’L STUD. REV. (2022); Campbell McLachlan, The Assault on International
Adjudication and the Limits of Withdrawal, 68 INT’L&COMPAR. L.Q. 499 (2019). Further, backlash must
be understood broadly, at a systemic level. For this reason, simply looking at the number of disputes
brought before an international court may paint a distorted picture. See Hannah Sweeney, The
International Court of Justice: A Year in Review, LAWFARE (Nov. 6, 2023, 10:50 AM),
https://www.lawfaremedia.org/article/the-international-court-of-justice-a-year-in-review
[https://perma.cc/JR5D-3C63]. This is a summary of then President Donoghue’s annual report to the UN
General Assembly. Institutionally, the ICJ is of course interested in presenting itself as active, including
to justify its budgetary requests. Another interesting metric, albeit one that is not helpful for those
purposes, is the number of states that have accepted the Court’s compulsory jurisdiction. For example,
despite talk about an increased caseload at the ICJ, in the 2020s so far only two states have submitted
declarations accepting the court’s compulsory jurisdiction (Canada and Iran, and both with current or
impending proceedings in mind).

8. Manuel Casas, Functional Justiciability and the Existence of a Dispute: A Means of
Jurisdictional Avoidance?, 10 J. INT’LDISP. SETTLEMENT 599 (2019); see also Lewis Graham, Boldness,
Caution, Avoidance: Recent Cases Against the UK Before the European Court of Human Rights, 5 EUR.
CONVENTION ONHUM. RTS. L. REV. 65 (2024).

9. See, e.g., Miles Jackson, Judicial Avoidance at the European Court: Institutional Authority,
the Procedural Turn, and Docket Control, 20 INT’L J. CONST. L. 112 (2022).

10. Federica Paddeu & Michael Waibel, Necessity 20 Years On: The Limits of Article 25, 37
ICSID REV 160 (2022).

11. For an empirical study on this, see Anais Laidlaw & Shaun Kang, The Dispute Settlement
Mechanisms in Major Multilateral Treaties 19-20 (NUS Ctr. for Int’l L., Working Paper No. 18/02, 2018).
Further, just a few months ago, the EU voted to withdraw from the Energy Charter Treaty (and its dispute
resolution provisions), on grounds including that it favored fossil fuel producers. Similarly, in the 2020s,
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Backlash against international adjudication takes many forms. This Article
focuses on two particular forms of backlash: dejudicialization and non-
judicialization.

I. MICHAEL REISMAN’SWORK AND BACKLASH

The purpose of this Article is to explore how two of Michael Reisman’s
ideas can assist us in better understanding dejudicialization and non-
judicialization.

Michael Reisman’s work is particularly apposite for this analysis because
he walks the fine line between normatively supporting international adjudication
while at the same time recognizing the limits of the international judicial
function.12 He is not, to use his term, an “incurable judicial romantic,” who
considers that international adjudication is capable of solving many intractable
international problems. Reisman states that incurable judicial romantics:

[L]ook to courts as a type of deus ex machina, ready to descend, upon the mere
utterance of some juridical incantations that summon forth mysterious powers
inherent in the law, to bring order and justice to the most untidy, even violent
political situations. Many judicial romantics subconsciously transpose some of the
powerful emotive affects of the symbol ‘courts’ in municipal systems, where they
have been significant struts of public order, to radically different environments. This
transfer can be disappointing and even dangerous. A court, by itself, is only a college
of people. Its powers in any setting derive from a political process, of which it is a
part, and which enfranchises it.13

This judicial romanticism is often oblivious to the limitations of the
international judicial function. This view expressed itself (quite stridently) in
some of the dissenting opinions in the Marshall Islands cases before the ICJ.14
Consider, for instance, Judge Robinson’s strong condemnation of what he
considers the Court’s acceptance of its “irrelevance . . . in the peaceful
settlement of disputes that implicate highly sensitive issues such as nuclear
disarmament.” 15 Given the importance that some states assign to nuclear

only one state (Armenia) has become a party to the Rome Statute. States Parties—Chronological List,
INT’L CRIM. CT., https://asp.icc-cpi.int/states-parties/states-parties-chronological-list
[https://perma.cc/6VSS-F43P].

12. Some scholars, in contrast, have an almost dogmatic attachment to the notion that
international adjudication should be unlimited. See, e.g., HERSCHLAUTERPACHT, THE FUNCTION OFLAW
IN THE INTERNATIONAL COMMUNITY (Oxford Univ. Press 2011) (1933); GRENVILLE CLARK& LOUIS B.
SOHN, WORLD PEACE THROUGHWORLD LAW: TWO ALTERNATIVE PLANS (1966); NAGENDRA SINGH,
THE ROLE AND RECORD OF THE INTERNATIONAL COURT OF JUSTICE (1989); Frank Przetacznik, The
Compulsory Jurisdiction of the International Court of Justice as a Prerequisite for Peace, 68 REV. DE
DROIT INT’L, DE SCIENCES DIPL. ET POLIT. 39 (1990); Heinhard Steiger, Plaidoyer pour une Juridiction
Internationale Obligatoire, in THEORY OF INTERNATIONAL LAW AT THE THRESHOLD OF THE 21ST
CENTURY: ESSAYS INHONOUR OFKRZYSTOF SKUBISZWESKI 817 (Jerzy Makarczyk ed., 1996); ANTÔNIO
A. CANÇADO TRINDADE, INTERNATIONAL LAW FOR HUMANKIND: TOWARDS A NEW JUS GENTIUM 567
(2010). For a more recent, nuanced take, see JOSHUA PAINE, THE FUNCTIONS OF INTERNATIONAL
ADJUDICATION AND INTERNATIONAL ENVIRONMENTAL LITIGATION (2024).

13. W. Michael Reisman, The Constitutional Crisis in the United Nations, 87 AM. J. INT’L L.
83, 94 (1993).

14. See, e.g., Obligations Concerning Negotiations Relating to Cessation of the Nuclear Arms
Race and to Nuclear Disarmament (Marsh. Is. v. U.K.), Preliminary Objection, 2016 I.C.J. 833, 907 (Oct.
5) (Trindade, J., dissenting); id. at 1063 (Robinson, J., dissenting).

15. Marshall Islands, 2016 I.C.J. at 1092, ¶ 70 (Robinson, J., dissenting).
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weapons in terms of national security, and the geopolitical complexity of the
issue of nuclear disarmament, it is either disingenuous or, worse, arrogant, to
consider that the Court’s ipse dixit would have sufficed to magically sort the
issue.16

As with most of Michael Reisman’s ideas, these notions invite us to dig
deeper and try to understand what is really taking place underneath the surface
of the international legal system; what is being communicated (but not
necessarily articulated); what the underlying policy goals are; and whether,
normatively, those goals contribute to a minimum world order of human
dignity.17

A. Myth System and Operational Code

The first idea is Reisman’s distinction between the “myth system” and the
“operational code.” Put simply, these are two parallel normative systems: the
“myth system” represents a formalistic concept of law, restricted to what legal
provisions say (i.e., the black-letter law). In contrast, the “operational code” is
descriptive, and emphasizes how those legal provisions are applied in practice.
The myth system is the legal framework that is supposed to be applied and that
enjoys “lip service” amongst elite institutions and individuals. The operational
code, in contrast, is the set of rules that are actually applied.18 In the context of
international adjudication, this means that our analysis should not stop with the
words in the international court’s judgment, and we should also look at whether
the judgment is implemented in practice.

In Reisman’s view, the existence of an operational code does not negate
the existence of law. Reisman is careful to clarify that the application of an

16. Of course, Judge Sebutinde’s dissent in South Africa v. Israel openly acknowledges the
limited role that the Court could play in solving the situation in Gaza—and has been severely criticized.
See, e.g., Juliana Santos de Carvalho, On Being Disappointed at Judge Julia Sebutinde’s Dissent, OPINIO
JURIS (Feb. 16, 2024), http://opiniojuris.org/2024/02/16/on-being-disappointed-at-judge-julia-sebutindes-
dissent [https://perma.cc/X6KY-QTE2] (“While Judge ad hoc Barak’s dissent may come to some as
perhaps no surprise, Judge Julia Sebutinde’s dissent and voting pattern in the order hit differently. It hits
differently not only because it has resurfaced the old (but undying) political/legal divide in international
law, but also because it can meddle with our expectations of more diverse justice in the international
judiciary.”); Marko Milanovic, ICJ Indicates Provisional Measures in South Africa v. Israel, EJIL: TALK!
(Jan. 26, 2024), https://www.ejiltalk.org/icj-indicates-provisional-measures-in-south-africa-v-israel
[https://perma.cc/Z4EY-Z3A8] (noting that “even Judge ad hoc Barak (appointed by Israel) voted for” the
provisional measures on “direct and public incitement and humanitarian assistance,” “underscore[ing] the
degree of consensus within the court” except Judge Sebutinde).

17. W. Michael Reisman, International Lawmaking: A Process of Communication, 75 AM.
SOC’Y INT’LL. PROC. 101 (1981). There, applying this to the lawmaking process, Reisman observed: “Put
in simplest terms, lawmaking or the prescribing of policy as authoritative for a community is a process of
communication. All groups are, perforce, communication networks. An indispensable part of the political
processes of groups is communication. An ineluctable effect of all communication is political. Like any
other communication process, prescription involves the mediation of subjectivities from a communicator
to an audience and, in successful cases, a reception and incorporation by the intended audience, resulting
in a set of appropriate expectations that are supposed to influence behaviour and, contingently, to alert
community enforcement responses when deviations are deemed to threaten public order.” Id. at 105.

18. Although conceptually distinct, this dichotomy is somewhat reminiscent of the observation
made over one hundred years ago by Roscoe Pound regarding the distinction between the law-in-the-
books (i.e., what the law prescribes, as determined in statutes) and the law-in action (i.e., how the law is
actually applied). See Roscoe Pound, Law in Books and Law in Action, 44 AM. L. REV. 12, 12-13 (1910).
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operational code does not mean that “there is no law” or that those are areas
where “anything goes.” Rather, his framing is more nuanced. He explains that
the “myth system” is not necessarily a legal fiction:

[T]he myth system is not widely appreciated as consciously false. It does not express
values that are obsolete. On the contrary: it affirms values that continue to be
important socially and personally. Although not applied in the ‘jurisdiction’ of the
operational code, the myth system may yet influence decision-making.

Precisely because discrepancies between myth system and operational code can
erode the credibility of the myth system, maintenance of belief in the myth system
is a dynamic process requiring ongoing contributions from many. By contrast, those
who practise the operational code try to obscure it from the general public.19

This observation, intended for the broader field of international law, is also
applicable to the field of international adjudication.20 Here, the myth system
expresses itself in different ways. In the context of international adjudication, the
myth system, for example, manifests itself in the categorical rejection of
justiciability doctrines (express and implied).21 Another example is when a state
outwardly claims that it will abide by an international court’s judgments
(whereas, in practice, it will fail or refuse to enforce its judgments). Essentially,
taking into account the operational code requires going beyond the four corners
of a judgment and keeping in mind the political and institutional context.

Indeed, this dichotomy is central to Reisman’s development of the concepts
of lex imperfecta and lex simulata, understood as “laws that are not meant to
affect conduct, but rather to reaffirm beliefs in the vigor of an official layer of
legality,”22 a notion that will be helpful when considering non-judicialization.

B. The Archipelagic Nature of the International Legal System

Reisman’s second helpful idea is the characterization of the international

19. W. Michael Reisman, On the Causes of Uncertainty and Volatility in International Law, in
THE SHIFTING ALLOCATION OF AUTHORITY IN INTERNATIONAL LAW: CONSIDERING SOVEREIGNTY,
SUPREMACY AND SUBSIDIARITY 33, 44-45 (Tomer Broude & Yuval Shany eds., 2008)

20. The main premise, however, is that in international law, things are not necessarily what they
seem. “[M]uch formal law,” Reisman argues, “will not only not be effectively enforced, but its violation
will be accepted by those charged with operating it. W. Michael Reisman, Myth System and Operational
Code, 3 YALE STUD. WORLD PUB. ORD. 229, 232 (1977). The concept of the myth system is cognate to
the notion of the expressive function of the law. This approach highlights the function of the law in
“making statements” (understood as conveying certain normative information), in contradistinction with
the function of “controlling behavior directly.” See Cass R. Sunstein, On the Expressive Function of Law,
144 U. PA. L. REV. 2021, 2024 (1996).

21. This rejection is best exemplified by the ICJ’s statement in Diplomatic and Consular Staff
in Teheran (U.S. v. Iran) (and repeated in several other cases), where the Court brushed aside the
contention that it should avoid deciding politically sensitive issues. The Court held that “never has the
view been put forward before that, because a legal dispute submitted to the Court is only one aspect of a
political dispute, the Court should decline to resolve for the parties the legal questions at issue between
them.” Judgment, 1980 I.C.J. 3, ¶ 37 (May 24), reiterating Alleged Violations of the 1955 Treaty of Amity,
Economic Relations, and Consular Rights (Iran v. U.S.), Judgment, 2021 I.C.J. 9, ¶ 55 (Feb. 3). The Court
made a similar statement in Military and Paramilitary Activities in and Against Nicaragua (Nicar. v.
U.S.), where it held that it had “never shied away from a case . . . merely because it had political
implications.” Judgment, 1984 I.C.J. 392, ¶ 96 (Nov. 26).

22. Menachem Mautner, Michael Reisman’s Jurisprudence of Suspicion, 34 YALE J. INT’L L.
505, 505 (2009).
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legal system as archipelagic. Essentially, this is a claim that, in contrast to
domestic legal systems, the international legal system has varying degrees of
formality and normativity.23

International law is more ‘archipelagic’ than other legal systems. At the normative
level, all legal systems purport to run their respective writs . . . to every natural and
legal person in every corner of their respective realms . . . in archipelagic terms, with
‘islands’ in which the State’s law, in its conventional understanding, is applied
comparatively effectively, ‘offshore’ zones in which such conventional legal
application is sporadic and more often on a case-by-case and policy-sensitive
fashion, and zones in which, whatever their formal claims, critical actors will behave,
as if, for all intents and purposes, the zones are either anomic or governed by a
substantially different code.24

The international legal system thus operates in a continuum of institutional
formality. Some parts of the system have clear, binding rules; robust
international institutions; and effective dispute resolution or enforcement
mechanisms. Others do not: they only have a patchwork of rules, subject to
differing degrees of normativity, and often lack effective enforcement
mechanisms.25

At the formal end, consider the law of the sea,26 or international trade law.27
At the informal end, consider espionage and intelligence, which, according to
Chesterman, exist in a “legal penumbra, lying at the margins of diverse legal
regimes and at the edge of international legitimacy.” 28 Operating in these
“offshore” areas, however, may present some advantages in some cases. Among
other things, legal issues are approached through a different methodology that
emphasizes policy and context.29 Similarly, it is in this less formalized scenario
where the transnational legal process may operate more effectively, as it allows
more flexibility for the promotion of policy objectives without the strictures of
the adjudicative process.30

International adjudication is at the tail of the formality end of the spectrum,

23. For a similar notion, see Prosper Weil, Towards Relative Normativity, 77 AM. J. INT’L L.
413 (1983).

24. W. MICHAEL REISMAN, THE QUEST FOR WORLD ORDER AND HUMAN DIGNITY IN THE
TWENTY-FIRST CENTURY 19-20 (2013).

25. On the issue of relative normativity, see Weil, supra note 23. See also Pierre-Marie Dupuy,
Prosper Weil’s Article: A Stimulating Warning, 114 AM. J. INT’L L. UNBOUND 72 (2020).

26. U.N. Convention on the Law of the Sea Preamble, opened for signature Dec. 10, 1982, 1833
U.N.T.S. 397 (entered into force Nov. 16, 1994) (“Prompted by the desire to settle . . . all issues relating
to the law of the sea . . . .”); Robin Churchill, The 1982 United Nations Convention on the Law of the Sea,
in THE OXFORD HANDBOOK OF THE LAW OF THE SEA 24, 24 (Donald Rothwell, Alex G. Oude Elferink,
Karen N. Scott & Tim Stephens eds., 2015) ( “The [UNCLOS] regulates, in greater or lesser detail, almost
every possible activity on, in, under, and over the sea.”); see also JOANNA DINGWALL, INTERNATIONAL
LAW AND CORPORATEACTORS INDEEP SEABEDMINING 12 (2021).

27. Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mavroidis, & Michael Hahn, THE
WORLD TRADEORGANIZATION: LAW, PRACTICE, AND POLICY 51-64 (3d ed. 2015) (describing the
considerable sources of law applicable to World Trade Organization adjudication).

28. Simon Chesterman, The Spy Who Came in from the Cold War: Intelligence and
International Law, 27 MICH. J. INT’L L. 1071, 1130 (2006); see Asaf Lubin, The Liberty to Spy, 61 HARV.
INT’L L.J. 185 (2020).

29. REISMAN, supra note 24, at 171.
30. Harold H. Koh, Is There a “New” New Haven School of International Law?, 32 YALE J.

INT’L L. 559, 567 (2007).
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on the highly formalized “islands” of international law. But a substantial amount
of international law is outside of those “islands.” Benedict Kingsbury explains
that many “kinds of issues are . . . not densely judicialized in international
courts.”31

When viewed this way, dejudicialization and non-judicialization can be
understood as the transfer of certain issues and subject-matters from these highly
formalized islands to international law’s “offshore zones.” Although intuitively
the international lawyer will consider those developments to be negative (insofar
as they represent a step back in the legalization and judicialization of
international relations), that may not necessarily be the case. Sometimes the shift
back to the “offshore” areas is just a signal that the institutional arrangements
that were in place were not adequate to achieve community objectives.
Moreover, there are inherent limits to the international judicial function. This
was best articulated by Judge Oda’s dissenting opinion in the Threat or Use of
Nuclear Weapons advisory opinion, where he mentioned that nuclear
disarmament was a “function of political negotiations among States . . . and
[wa]s not one which concerns our judicial institution here at The Hague.”32

The absence of formalized dispute resolution mechanisms does not mean
that disputes are not arising and, more importantly, that they are not being solved
in practice. It simply means that international courts—only one type of actor,
and a relatively marginal one in the broader context—are not resolving those
disputes.33 Most international disputes are solved outside that highly formalized
context and are rather dealt with in the more informal (but perhaps equally or
more effective) context of negotiations. As Sean D. Murphy explains, this is the
“most commonmeans for resolving disputes.”34Moving those issues to the more
flexible realm of the “offshore” areas may be more appropriate and effective in
solving those disputes, even if that minimizes the importance of the international
lawyer. Of course, this judgment will be context-dependent. It may not be the
case when the issue that is being dejudicialized relates to an individual’s right to
vindicate their rights before an international human rights court, for example, as
that individual will generally lack the clout to operate in the “offshore” areas.

31. Benedict Kingsbury, International Courts: Uneven Judicialization in Global Order, in
CAMBRIDGE COMPANION TO INTERNATIONAL LAW 203, 212 (James Crawford, Martti Koskenniemi &
Surabhi Ranganathan eds., 2012). He gives as examples “most military and intelligence issues including
arms control, disarmament, nuclear weapons . . . global financial governance; most anti-terrorism
renditions . . . most issues concerning general migration policy; most issues concerned with taxation.” Id.

32. Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 I.C.J. 226, 373,
¶ 54 (July 8) (Oda, J., dissenting). Note that Judge Oda lived through the use of nuclear weapons against
Japan, and stated, with obvious credibility, that he was “among the first to hope that nuclear weapons can
be totally eliminated from the world.” Id.

33. See, for example, the classification suggested by Bernhard Zangl, Achim Helmedach, Aletta
Mondré, Alexander Kocks, Gerald Neubauer & Kerstin Blome, Between Law and Politics: Explaining
International Dispute Settlement Behaviour, 18 EUR. J. INT’L RELS. 369, 386 (2011).

34. Sean D. Murphy, Dispute Settlement, in 12 THE CAMBRIDGE HISTORY OF INTERNATIONAL
LAW (forthcoming 2025) (manuscript at 6),
https://scholarship.law.gwu.edu/cgi/viewcontent.cgi?article=2902&context=faculty_publications
[https://perma.cc/U4GV-64Q9]; see also EVANGELOS RAFTOPOULOS, INTERNATIONALNEGOTIATION: A
PROCESS OF RELATIONALGOVERNANCE FOR INTERNATIONAL COMMON INTEREST (2020).
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II. BACKLASH: BROADLYUNDERSTOOD

One intrinsic feature of all litigation is that, traditionally in most cases, one
side loses. No one likes adverse court judgments. So, often when politically
powerful actors find themselves on the losing end, particularly when the
judgment relates to a sensitive or salient topic (e.g., the use of force or a
contentious boundary), they may attempt to “punch back” at the international
court that rendered the offending judgment. Sometimes those punches are
effective.

Traditional, formalist views that equate law with fixed legal rules may have
difficulty appreciating the impact that contestation and backlash have on the
development of international adjudication. This is not the case under a policy-
oriented approach. If law is viewed as a dialectical process, where the “prevailing
allocation of power as well as the calculus of fairness or justice” will constantly
be subject to demands for its “adjustment, amendment or replacement,”35 then
the implications of contestation and backlash are easier to understand. They are
part of the legal process and thus an important factor to consider when analyzing
the operation of international courts.

There are several key concepts to bear in mind when discussing
contestation and backlash. This Article focuses on legal backlash against
international courts. This is my simple definition of backlash in this context:
political actions aimed at either punishing or reducing the power of international
courts that are considered to have issued decisions that are contrary to the
interests of politically influential actors.

Others have provided nuanced definitions. At the domestic level,
discussions about backlash tend to focus on the role of apex courts. For instance,
Karen J. Alter andMichael Zürn define backlash as “a particular form of political
contestation with a retrograde objective as well as extraordinary goals and
tactics, which has reached the threshold level of entering public discourse.”36
They further note that the deployment of backlash is often accompanied by
“emotional appeals, nostalgia, taboo breaking practices, and institutional
reshaping.”37

Robert Post and Reva Siegel consider that, from a domestic judicial
perspective, backlash refers to a “threat to the maintenance of legal authority and
control” 38 that may result in an “impediment to judicial efforts to
endow . . . ideals with legal form.”39 A constant concern among scholars of
backlash is that a particular decision (and its political fallout) may “undermine[]
both the Court and its holdings.”40 That is why some scholars observe that courts

35. REISMAN, supra note 24, at 90.
36. Karen J. Alter & Michael Zürn, Conceptualising Backlash Politics: Introduction to a

Special Issue on Backlash Politics in Comparison, 22 BRIT. J. POL. & INT’L RELS. 563, 576-77 (2020).
37. Id. at 577.
38. Robert Post & Reva Siegel, Roe Rage: Democratic Constitutionalism and Backlash, 42

HARV. C.R.-C.L. L. REV. 373, 379 (2007).
39. Id. at 390.
40. Laura Krugman Ray, Justice Ginsburg and the Middle Way, 68 BROOK. L. REV. 629, 636

(2003).
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“deciding an issue that leads to any meaningful disagreement or political
backlash can be dangerous.”41 At the international level, Mikael Rask Madsen,
Pola Cebulak, and Micha Wiebusch draw some useful distinctions to
differentiate pushback and backlash.42 They consider pushback to be narrower:
it is a form of resistance that only affects the development of the law. Backlash,
in contrast, is broader: it seeks to “overturn the system,” including by “exiting”
it.43

So what causes backlash? There are several explanations. One of the most
persuasive is populism, 44 which itself has been (non)defined as a “largely
amorphous phenomenon.”45 Broadly, populists rely on local mobilization of the
“pure people” against the “corrupt elites,” (in the case of international courts,
even worse, international elites).46 International courts are an easy target for
populism, as they can operate as a constraint on majoritarian politics.47

Another one is based on public opinion more broadly. Eric A. Posner, not
exactly an enthusiastic supporter of international adjudication, considers that
backlash is motivated by public opinion: “Many ordinary people, left behind by
globalization, have united in their opposition to further international legalization.
They have lost faith in international institutions . . . and in national leaders who
supported them.”48

Yet another explanation is a perception among certain states that
international courts treat them unfairly. This is the case of some African states
vis-à-vis the International Criminal Court, particularly following the decision to
prosecute Omar al-Bashir.49 Or of some Latin American states in relation to

41. David Fontana, Docket Control and the Success of Constitutional Courts, in COMPARATIVE
CONSTITUTIONAL LAW 624, 629 (Tom Ginsburg & Rosalind Dixon eds., 2011).

42. Mikael Rask Madsen, Pola Cebulak & Micha Wiebusch, Backlash Against International
Courts: Explaining the Forms and Patterns of Resistance to International Courts, 14 INT’L J.L. CONTEXT
197, 206 (2018).

43. Id. at 202.
44. See, e.g., Erik Voeten, Populism and Backlashes Against International Courts, 18 PERSP.

ON POL. 407 (2020); Andrea Pin, The Transnational Drivers of Populist Backlash in Europe: The Role of
Courts, 20 GERMAN L.J. 225 (2019).

45. Pin, supra note 44, at 225; see David Landau, Populist Constitutions, 85 U. CHI. L. REV.
521, 523 (2018) (stating that populism “is a fiercely contested concept”); Aziz Z. Huq, The People Against
the Constitution, 116 MICH. L. REV. 1123, 1124 (2018); Samuel Issacharoff, Democracy’s Deficits, 85 U.
CHI. L. REV. 485, 486 (2018); Armin Schäfer, Cultural Backlash? How (Not) to Explain the Rise of
Authoritarian Populism, 52 BRIT. J. POL. SCI. 1977 (2022); J. Lawrence Broz, Jeffry Frieden & Stephen
Weymouth, Populism in Place: The Economic Geography of the Globalization Backlash, 75 INT’LORG.
464 (2021).

46. Voeten, supra note 44, at 407.
47. Voeten, supra note 7 (explaining that international courts are part of the convergence on

rule of law principles as appropriate standards for international and domestic governance, but illiberal
views about justice are negatively and significantly correlated with trust in EU institutions).

48. Eric A. Posner, Liberal Internationalism and the Populist Backlash, 49 ARIZ. ST. L.J. 795,
813 (2017).

49. See, e.g., Tim Murithi, The African Union and the International Criminal Court: An
Embattled Relationship?, INST. FOR JUST. & RECONCILIATION (Mar. 2013),
http://www.ijr.org.za/home/wp-content/uploads/2017/05/IJR-Policy-Brief-No-8-Tim-Miruthi.pdf
[https://perma.cc/DKW9-6YK7]; John Mukum Mbaku, International Justice: The International Criminal
Court and Africa, BROOKINGS INST. (Dec. 20, 2013), https://www.brookings.edu/wp-
content/uploads/2016/07/03-foresight-international-criminal-court-africa-mbaku-1.pdf
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investment arbitration, where some studies suggest that the outcomes “have been
significantly less favorable to states [in Latin America] than they have been in
other regions.”50

Regardless of the motivations underlying the backlash, contestation against
judicial decisions has increased relatively in tandem with the involvement of
adjudicative bodies in what some scholars call “mega politics.”

The types of disputes that are now commonly submitted to both apex
domestic and international courts have expanded. They now include issues that
may be considered “mega political.” This notion was initially developed in the
domestic context by Ran Hirschl, who defined “mega politics” as “matters of
outright and utmost political significance that often define and divide whole
polities. These range from electoral outcomes and corroboration of regime
change to matters of war and peace, foundational collective identity questions,
and nation-building processes pertaining to the very nature and definition of the
body politic.”51

The increased adjudication of these types of matters, Hirschl says, is that
“courts today are significantly more involved in dealing with core political
predicaments than they were . . . a generation ago,” as the number of “policy-
making areas that are insulated from judicial intervention is distinctly
smaller . . . than it was 25 years ago.” 52 Based on these factors, there is
potentially a substantial degree of overlap between the underlying motivations
of the backlash against domestic and international courts. An ardent supporter of
populist, authoritarian politicians will probably dislike domestic and
international courts. But they may dislike the latter more intensely, if only given
their international character (“foreign judges meddling in our affairs” type of
arguments).53

But how does this backlash manifest itself in practice? There is ample state
practice on the matter. Some of the most conspicuous examples involve states:

(i) withdrawing their consent to the jurisdiction of international courts and
tribunals (e.g., the United States’s withdrawal in 1985 following the ICJ’s
decision on jurisdiction inMilitary and Paramilitary Activities).54

(ii) amending declarations recognizing a court’s jurisdiction to completely
withdraw or narrow their consent for certain subject-matters to be adjudicated
(e.g., Japan’s removal of the ICJ’s jurisdiction over disputes involving “living

[https://perma.cc/7857-X7DN]; Chacha Bhoke Murungu, Towards a Criminal Chamber in the African
Court of Justice and Human Rights, 9 J. INT’L CRIM. JUST. 1067, 1086 (2011).

50. Karen L. Remmer, Investment Treaty Arbitration in Latin America, 54 LATIN AM. RSCH.
REV. 795, 797 (2019).

51. Ran Hirschl, The Judicialization of Mega-Politics and the Rise of Political Courts, 11 ANN.
REV. POL. SCI. 83, 94 (2008).

52. Id. at 113.
53. See, e.g., Lucy Trevelyan, Human Rights: UK Ministers Continue to Discuss Drastic Step

of Leaving ECHR, INT’L BAR ASS’N (Oct. 11, 2023), https://www.ibanet.org/UK-ministers-continue-to-
discuss-drastic-step-of-leaving-ECHR [https://perma.cc/9794-F838].

54. See, e.g., Keith Highet, Litigation Implications of the U.S. Withdrawal from the Nicaragua
Case, 79 AM. J. INT’L L. 992 (1985).
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resources of the sea” following an adverse judgment on whaling).55 This can also
operate when existing treaties are being renegotiated. Consider the removal of
investor-state arbitration between the United States and Canada in USMCA.56

(iii) terminating a treaty that provides for international adjudication (e.g.,
Venezuela’s withdrawal from the American Convention on Human Rights).57

(iv) abolishing an international court altogether (e.g., Zimbabwe’s action
in relation to the Southern African Development Community tribunal).58

(v) proposing structural reforms to international courts and tribunals to
limit their powers, including modifying the applicable substantive law and the
types of cases they are able to adjudicate (e.g., the European Union’s proposal
for a multilateral investment court).59

(vi) creating alternative adjudicative (or quasi-adjudicative) institutions to
compete with already established international courts and tribunals (e.g.,
Venezuela’s proposal to create, through UNASUR, an alternative to the Inter-
American Human Rights System; the African Union’s attempts to implement the
Malabo Protocol to grant the African Court of Justice and Human Rights
jurisdiction over certain international crimes, intentionally overlapping with the
ICC’s jurisdiction).60

(vii) reducing the operative budget for international adjudication (e.g., as
happened to the Inter-American Human Rights System throughout a good part
of 2010-2020, where member states systematically reduced their budgetary

55. Michael A. Becker, Japan’s New Optional Clause Declaration at the ICJ: A Pre-Emptive
Strike?, EJIL: TALK! (Oct. 20, 2015), https://www.ejiltalk.org/japans-new-optional-clause-declaration-at-
the-icj-a-pre-emptive-strike [https://perma.cc/A98W-8Z26].

56. See Daniel Garcia-Barragan, Alexandra Mitretodis & Andrew Tuck, The New NAFTA:
Scaled-Back Arbitration in the USMCA, 36 J. INT’LARB. 739 (2019); Jerry L. Lai, A Tale of Two Treaties:
A Study of NAFTA and the USMCA’s Investor-State Dispute Settlement Mechanisms, 35 EMORY INT’L L.
REV. 259 (2021); Bernardo Sepúlveda-Amor, NAFTA and the USMCA: The Substantial Differences, 5
ITA REV. 85 (2023).

57. Diego Germán Mejía-Lemos, Venezuela’s Denunciation of the American Convention on
Human Rights, 17 ASIL INSIGHTS (Jan. 9, 2013),
https://www.asil.org/insights/volume/17/issue/1/venezuelas-denunciation-american-convention-human-
rights [https://perma.cc/4QT2-3V59]. On this issue more generally, see Ximena Soley & Silvia Steininger,
Parting Ways or Lashing Back? Withdrawals, Backlash and the Inter-American Court of Human Rights,
14 INT’L J.L. CONTEXT 237 (2018); and Jorge Contesse, Resisting the Inter-American Human Rights
System, 44 YALE J. INT’L L. 179, 206-07 (2019).

58. Karen J. Alter, James T. Gathii & Laurence R. Helfer, Backlash Against International
Courts in West, East and Southern Africa: Causes and Consequences, 27 EUR. J. INT’L L. 293, 306-14
(2016).

59. See, e.g., MARC BUNGENBERG & AUGUST REINISCH, FROM BILATERAL ARBITRAL
TRIBUNALS AND INVESTMENTCOURTS TO AMULTILATERAL INVESTMENTCOURT: OPTIONSREGARDING
THE INSTITUTIONALIZATION OF INVESTOR-STATE DISPUTE SETTLEMENT (2d ed. 2020); José Manuel
Alvarez Zárate, Legitimacy Concerns of the Proposed Multilateral Investment Court: Is Democracy
Possible?, 59 B.C. L. REV. 2765 (2018); Catharine Titi, The European Union’s Proposal for an
International Investment Court: Significance, Innovations and Challenges Ahead, 1 TRANSNAT’L DISP.
MGMT. (2017).

60. See, e.g., Daniel Flemes, Detlef Nolte & Leslie Wehner, Una comunidad de seguridad
regional en formación: la UNASUR y su Consejo de Defensa [A Regional Security Community in the
Making: UNASUR and Its South American Defence Council], 44 ESTUDIOS INTERNACIONALES 105
(2011) (analyzing the formal and informal political process through which UNASUR was created as an
alternative regional security community).
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contributions).61
This list illustrates the different forms backlash against international courts

can take. Some of these are quite brazen, such as withdrawing from the
international court altogether. Often, however, this backlash is more nuanced; it
is implemented through subtler forms, such as the increase in the use of internal
exemption clauses in treaties.62

Having considered backlash more broadly, the next Part focuses on the two
particular types of backlash that are the subject of this Article: dejudicialization
and non-judicialization.

III. TWO SPECIFIC TYPES OF BACKLASH

Two factors are relevant when considering backlash against international
courts.

First, international adjudication still follows a voluntarist paradigm.
Subject to very few exceptions, state consent is a prerequisite for an international
court to be able to adjudicate disputes involving that state.63

Second, international courts are courts of limited subject-matter
jurisdiction. Accordingly, international courts find themselves in a situation
where the scope of their subject-matter (and personal) jurisdiction may fluctuate,
sometimes narrowing drastically (or completely vanishing).

A. Dejudicialization

The first trend is dejudicialization. This concept was originally articulated
by Daniel Abebe and Tom Ginsburg, who considered it one of the more extreme
types of backlash against international adjudication. In short, dejudicialization
implies that an issue that was subject to international adjudication at one point is
no longer so. Put differently, it is the narrowing down of an international court’s
subject-matter jurisdiction. Abebe and Ginsburg define dejudicialization as the
“complete removal from judicial cognizance of a policy issue that had previously
been subject to judicialization.”64

The concept of dejudicialization is related to the idea that, in international
law, it is generally the subjective views of states that often determine whether a

61. Raísa Cetra & Jefferson Nascimento, Counting Coins: Funding the Inter-American Human
Rights System, in THE INTER-AMERICAN HUMAN RIGHTS SYSTEM: CHANGING TIMES, ONGOING
CHALLENGES 53 (Kelley Anne Reynolds ed., 2016).

62. Paddeu and Waibel have analyzed recent investment agreements and conclude that, despite
starting from a low base, “[s]tates have increasingly included internal exceptions in their investment
treaties in the decade 2010-20.” Paddeu & Waibel, supra note 10, at 185. For a general overview of
exceptions, see Lorand Bartels & Federica Paddeu, Introduction, in EXCEPTIONS IN INTERNATIONALLAW
1 (Lorand Bartels & Federica Paddeu eds., 2020).

63. But see Cesare P.R. Romano, The Shift from the Consensual to the Compulsory Paradigm
in International Adjudication: Elements for a Theory of Consent, 39 N.Y.U. J. INT’LL.& POL. 791 (2006);
Steiger, supra note 12 (arguing in favor, but also setting out the obstacles, of universal compulsory
jurisdiction for international courts); Trindade, supra note 12, at 567-91 (exploring how voluntarist or
state-consent based models of international adjudication need to evolve toward a human-centric
framework that favors compulsory jurisdiction).

64. Abebe & Ginsburg, supra note 3, at 521.
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particular dispute should be resolved through international adjudication. 65
Although it is acknowledged that dejudicialization may be “politically costly,”
and that it will only happen “under limited circumstances,” dejudicialization will
nevertheless happen when “the losses from the court’s decisions exceed the costs
of dejudicialization.”66 The end result of this process is that power shifts back to
the domestic level.67

Abebe and Ginsburg’s theory is based on feedback politics. They discuss
how states react to adverse rulings from international courts—and the
mechanisms they could deploy when reacting:

If the draw of costs and benefits reveals payoffs that are dramatically lower than
those anticipated at the moment of institutional design, states may attempt to limit
the activity of the court through some form of backlash . . . . Backlash might take the
form of cooperating with other states to change the jurisdiction of the court, or
perhaps engaging with other states to change the jurisdiction of the court.
Communicating dissatisfaction or seeking to undermine the court is also a form of
backlash. If the payoffs for a state are extremely low, it might decide to exit the
regime entirely. An unhappy state can unilaterally effectuate any of these
reactions . . . . In the most extreme cases, however, a state might seek to destroy the
court, or remove the relevant issue area from judicial purview.68

In Abebe and Ginsburg’s view, the main causes for dejudicialization and
backlash more generally are either when anticipated benefits fail to materialize
or when, mainly due to changes in governmental preferences, the cost-benefit
analysis of accepting an international court’s jurisdiction changes.69 Ginsburg
and Abebe explain that, whilst judicialization transfers power “from states to
international actors,” dejudicialization, conversely, “marks the decisive return of
power to national executives and legislatures.”70

Reisman’s theories are also helpful to understand this process.
Dejudicialization implies the shifting of some issues from the “onshore,” more
institutionalized areas of international law to the less formalized “off-shore
areas.” In doing so, there is a reduction in the gap between the myth system and
the operational code. In some cases, the reasons for that shift may be normatively
suspect. In others, however, it could be that the current institutional arrangements
are inadequate to satisfy community preferences and goals.71 Assessing the

65. It could be said that there is a subjective or voluntarist notion of justiciability, based on the
will of states.

66. Abebe & Ginsburg, supra note 3, at 527. The authors also set out a table with the different
mechanisms of backlash that may be implemented by the different actors, including states, domestic
courts, the public, and litigants. In the case of states, the more severe mechanism identified is to “cooperate
with other states to dejudicialize the regime entirely.”

67. Id. at 529.
68. Id. at 525.
69. Id. at 526.
70. Id. at 529.
71. For instance, the European Commission considers that promoting “highest standards of

legitimacy, transparency and neutrality” requires a “reformed approach to investment dispute settlement.”
Reform of the ISDS Mechanism, EUR. COMM’N, https://policy.trade.ec.europa.eu/enforcement-and-
protection/dispute-settlement/investment-disputes/reform-isds-mechanism_en [https://perma.cc/R2MC-
BDVS]; see also ARMIN VON BOGDANDY & INGO VENZKE, IN WHOSE NAME? A PUBLIC LAW THEORY
OF INTERNATIONAL ADJUDICATION (2014); GUS VAN HARTEN, THE TROUBLE WITH FOREIGN INVESTOR
PROTECTION (2020).
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normative implications of dejudicialization thus requires delving into the
underlying policy goals that are being pursued.

The substantial dejudicialization that has taken place in the context of
international investment law is an example of the latter. Consider the following
three instances of dejudicialization. First, the removal of international
adjudication for investment disputes between the United States and Canada in
USMCA. 72 International adjudication had been available under USMCA’s
predecessor, NAFTA. Second, the complete elimination of Intra-EU Bilateral
Investment Treaties (and the accompanying elimination of investment arbitration
for disputes between EU investors and EU states). This was mainly the result of
two decisions from the Court of Justice of the European Union: Achmea73 and
Komstroy. 74 Third, the increased use of internal exceptions in investment
treaties. Recently, these internal exemptions include non-precluded measures
provisions (i.e., provisions that expressly allow states to implement certain
measures); essential security clauses; and general public health or environmental
exceptions.75 In some cases, these clauses are self-judging,76 meaning that they
allow states themselves to decide whether they are entitled to not comply with
their treaty obligations.77

By including self-judging internal exception clauses in their treaties, states
are, for all practical purposes, giving themselves the authority to remove the
issues covered by the self-judging clauses from judicial scrutiny—at their own
discretion.78 Essentially, self-judging clauses allow the respondent state in a
dispute—rather than the adjudicator—to decide whether the subject matter of the
dispute is suitable for adjudication. Without those clauses, the international
adjudicator would determine whether those measures engaged the state’s
international responsibility. So, one issue that was at one point commonly subject
to international adjudication has been slowly and certainly—albeit discretely—
withdrawn from international adjudication or narrowed down.

B. Non-Judicialization

The second type of backlash is what I refer to as non-judicialization. While

72. See, e.g., Aristeo Lopez, ISDS Under the USMCA: The First Three Years at a Glance,
KLUWER ARB. BLOG (Nov. 25, 2023), https://arbitrationblog.kluwerarbitration.com/2023/11/25/isds-
under-the-usmca-the-first-three-years-at-a-glance [https://perma.cc/YYU2-25A5]; Catherine Amirfar et
al., From NAFTA to USMCA: Main Changes to the Investor-State Dispute Settlement System, DEBEVOISE
& PLIMPTON (May 7, 2020), https://www.debevoise.com/insights/publications/2020/05/from-nafta-to-
usmca-main-changes-to-the-investor [https://perma.cc/9XLC-3XMC].

73. Case C-284/16, Slowakische Republik v. Achmea BV, ECLI:EU:C:2018:158 (Mar. 6,
2018).

74. Case C-741/19, République de Moldavie v. Komstroy LLC, ECLI:EU:C:2021:655 (Sept. 2,
2021).

75. Paddeu & Waibel, supra note 10.
76. Karl P. Sauvant, Mevelyn Ong, Katherine Lama & Thor Petersen, The Rise of Self-Judging

Essential Security Interest Clauses in International Investment Agreements, 188 COLUM. FDI PERSP (Dec.
2016).

77. Stephan Schill & Robyn Briese, “If the State Considers”: Self-Judging Clauses in
International Dispute Settlement, in 13 MAX PLANCKY.B. U.N. L. 61, 63 (2009).

78. ESMÉ SHIRLOW, JUDGING AT THE INTERFACE: DEFERENCE TO STATE DECISION-MAKING
AUTHORITY IN INTERNATIONALADJUDICATION 116 (2021).
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dejudicialization refers to subject matters and issues that were, at one point, but
are no longer, subject to international adjudication, non-judicialization refers to
the subject matters and issues which, from the start, are not subject to
international adjudication—and that are unlikely to be in the near future.
Essentially, this refers to the constant, reiterated refusal of states to agree to
submit certain disputes to international adjudication.

Abdulqawi Yusuf, then President of the ICJ, observed that most cases now
brought before the Court were based on compromissory clauses included in
multilateral and bilateral conventions and treaties. Nevertheless, he cautioned
that “now there is a growing trend not to include compromissory clauses on
judicial settlement of disputes in multilateral conventions.”79

Perhaps the most obvious example of this trend is the Paris Agreement.
The Agreement does not even have its own dispute resolution provision.80
Instead, Article 24 of the Paris Agreement provides that the dispute settlement
provisions set out in Article 14 of the United Nations Framework Convention on
Climate Change “shall apply mutatis mutandi.”81

Yet Article 14 of the Framework Convention does not include a
compromissory clause or otherwise make any form of binding requirement for
international adjudication. Rather, the Framework Convention provides that, in
case of disputes, “the Parties concerned shall seek a settlement of the dispute
through negotiation or any other peaceful means of their own choice.” 82
Additionally, it provides that, when parties are ratifying, approving, or acceding
to the Framework Convention, they “may declare” that they consent for disputes
to be submitted to the ICJ or to arbitration.83

In practice, as Catherine Amirfar and Merryl Lawry White observe, “only
a handful of states have made declarations under Article 14 of the [Framework
Convention] to submit disputes to the ICJ and/or arbitration.”84 The only state
that has so far consented to the compulsory jurisdiction of the ICJ, or of an
arbitral tribunal, to solve disputes arising under the Paris Agreement is the
Netherlands.85

79. Judge Abdulqawi Yusuf, Remarks by Judge Abdulqawi Yusuf, 115 PROC. ASIL ANN.
MEETING 215 (2021).

80. Clara Reichenbach, The Missing Dispute Resolution Mechanisms in International Climate
Change Agreements, 3 GLOB. ENERGY L. & SUSTAINABILITY 129 (2023).

81. Paris Agreement art. 24, Nov. 4, 2016, 3156 U.N.T.S. 79.
82. United Nations Framework Convention on Climate Change art. 14, ¶ 1, May 9, 1992, 1771

U.N.T.S. 107.
83. Id. art. 14, ¶ 2. It is telling that one of the main commentaries to the Paris Agreement only

has one short paragraph dealing with the Agreement’s dispute resolution provision. See Christina Voigt,
Institutional Arrangements and Final Clauses (Articles 16-29), in THE PARIS AGREEMENT ON CLIMATE
CHANGE: ANALYSIS AND COMMENTARY 352, 369 (Daniel Klein, María Pía Carazo, Meinhard Doelle,
Jane Bulmer & Andrew Higham eds., 2017).

84. Catherine Amirfar & Merryl Lawry White, The Paris Agreement’s Conciliation Annex: If
Not Now, Then When?, AM. SOC’Y INT’L L. (Sept. 15, 2021),
https://www.asil.org/insights/volume/25/issue/17 [https://perma.cc/9YT9-RF9R].

85. The text of the Netherlands’ declaration reads: “The Kingdom of the Netherlands, for the
European part of the Netherlands, declares in accordance with Article 14, paragraph 2, of the United
Nations Framework Convention on Climate Change in conjunction with Article 24 of the Paris
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For a treaty that François Hollande, the then French President, celebrated
(exclaiming “[t]his is a major leap for mankind”)86 and that Barack Obama
characterized as an “historic agreement,” 87 states’ lack of enthusiasm for
compulsory adjudication of any disputes arising from the Paris Agreement is
surprising. This, in itself, is telling—and may potentially influence how the
treaty is interpreted, given that, at least for now, there will not be any
authoritative, adjudicative interpretation of it.88 Nevertheless, this overwhelming
lack of acceptance of international adjudication for disputes arising under the
Paris Agreement is a strong indication that states consider climate change-related
disputes as non-judicialized—at least for the time being.

Another conspicuous example is the Regional Comprehensive Economic
Partnership (RCEP). RCEP is the largest trade bloc in history. It covers the
largest economies in Asia, accounting for approximately 30% of the world’s
population and approximately 30% of global GDP.89 During early negotiations,
there was momentum toward including a dispute settlement mechanism in
RCEP, but ultimately states decided to forego one.90 Consequently, RCEP does
not yet include any investor-state dispute settlement mechanisms.91

The decision to exclude investor-state dispute settlement was important,
particularly given how widespread those dispute settlement mechanisms are in
bilateral and regional trade agreements. Nonetheless, the state parties to RCEP
ultimately decided that they did not wish to include any such mechanisms,
although they have left open the possibility of including them in the future.92
Again, this is an important case where an entire category of disputes was
deliberately excluded from international adjudication from the very start of the
treaty’s operation.

Two further observations. The first is that despite the advances in
judicialization and the expansion of formalized mechanisms of international
adjudication, a substantial number of treaties still lack dispute resolution

Agreement, that it accepts both means of dispute settlement referred to in that paragraph as compulsory
in relation to any Party accepting one or both means of dispute settlement.” Declaration of Netherlands
(Kingdom of the) to Paris Agreement, July 28, 2017, U.N. TREATY COLLECTION,
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XXVII-7-
d&chapter=27&clang=_en [https://perma.cc/GPA6-AU8Y].

86. John Vidal, Adam Vaughan, Suzanne Goldenberg, Lenore Taylor & Daniel Boffey, World
Leaders Hail Paris Climate Deal as ‘Major Leap for Mankind’, GUARDIAN (Dec. 12, 2015, 7:00 PM),
https://www.theguardian.com/environment/2015/dec/13/world-leaders-hail-paris-climate-deal
[https://perma.cc/YH9F-8PJB].

87. Juliet Eilperin, Obama Hails Historic Ratification of Paris Climate Agreement, WASH. POST
(Oct. 5, 2016, 4:59 PM), https://www.washingtonpost.com/news/energy-
environment/wp/2016/10/05/obama-hails-historic-ratification-of-paris-climate-agreement
[https://perma.cc/N3WU-42MZ].
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mechanisms.93 The objective of those treaties is chiefly to set standards—to
create rules and, potentially (hopefully), to influence states’ conduct. Here, the
notion of lex simulata or lex imperfecta is useful to analyze treaties or other
international agreements that systematically refuse to include provisions for
international dispute settlement (i.e., non-judicialization) or other types of
effective enforcement provisions. Those treaties may have an expressive
function (i.e., they may be part of the myth system).94 This may be positive in
itself. Although states may not be willing to provide those treaties with coercive
enforcement mechanisms (with teeth), their existence may show (even if
sometimes only an incipient) commitment to certain underlying values or goals.

But the objective of those treaties is to not allow states to submit disputes
to international adjudication.95 Again, this must be viewed in proper context.
Although international adjudication has gained more importance in the last
decades, it is still not the main stage where these issues are sorted. 96 The
operational code suggests that states are aware of the limits of international
adjudication—and that, to an extent, they can influence and even determine those
limits, which are in a dynamic continuum rather than fixed.

The second observation is that the lack of institutional, adjudicatory dispute
resolution mechanisms does not mean that dispute resolution is not happening in
practice. Rather than taking place in the highly formalized “onshore” areas, it is
occurring in the more informal “offshore” zones. As explained above, a good
deal of international disputes is resolved outside the highly formalized context
of international adjudication.97 That is the province of diplomatic negotiations—
rather than judgments and awards.98

CONCLUSION

The backlash against international adjudication, including
dejudicialization and non-judicialization, is a recent trend. Michael Reisman’s
ideas on the distinction between the myth system and the operational code and
the archipelagic nature of the international legal system are helpful for analyzing
this trend.

At first blush, backlash could be considered undesirable (both practically

93. See, e.g., TALKING INTERNATIONAL LAW: LEGAL ARGUMENTATION OUTSIDE THE
COURTROOM (Ian Johnstone & Steven Ratner eds., 2021); see also Eleni Methymaki, Thinking Beyond
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21 LAW& PRAC. INT’L CT. & TRIBUNALS 520, 522 (2022).
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LONDON REV. INT’L L. 271, 277 (2021) (considering the operation of institutions such as the World
Tribunal on Iraq, which, despite not being a formal body, attempted to document and adjudicate on the
Iraq War); see Fuad Zarbiyev, On the Judge Centredness of the International Legal Self, 32 EUR. J. INT’L
L. 1139, 1163-65 (2021) (criticizing the “unqualified trust in the power of international adjudication” and
the possibility of complex international political issues being solved through judicial means).

96. Some would even consider international courts and tribunals relatively marginal actors. See
REISMAN, supra note 24, at 19.
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and normatively), as it could represent a step backward for the legalization and
judicialization of international politics. And often it will be. But this need not
always be the case. Assessing the implications of backlash will depend on
multiple factors, including the underlying causes of the backlash, which may
range from simple hostility to international adjudication to more nuanced
concerns regarding the suitability of current adjudicative institutions for
achieving community goals and policies. This analysis is enhanced by applying
Michael Reisman’s ideas.

First, analyzing backlash requires understanding the “operational code,”
including the (not always articulated) concerns of states, of what is being
signaled or communicated through the backlash. It may be that states
legitimately consider that certain issues are not suitable for international
adjudication but best addressed through either domestic courts or through more
informal means of dispute settlement.

Second, understanding the international legal system as an archipelago,
with differing levels of formality and with different modes of principled
decision-making, should help determine whether particular types of disputes are
best suited for formal/onshore or informal/offshore areas of international law. As
Judge Oda suggested, there are limits to the international judicial function, and
some types of disputes are best solved through political/diplomatic rather than
legal avenues,99 including because the former allow context and policy-driven
analysis more preeminence than the constraints of the formal legal process.
Moreover, given that the transnational legal process operates in the more
informal areas of international law, the positive and progressive development of
the law may not necessarily be hindered by the transfer of some issues to the
“offshore” areas.

Therefore, applying Michael Reisman’s ideas helps us “demystify” our
incipient understanding of backlash. In particular, those ideas invite us to dig
deeper, to not take things at face value, and to decipher the underlying causes
and “operational code” of what happens in reality. Our understanding of
backlash will be richer for that.

99. Id. ¶ 54 (Oda, J., dissenting).


