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Today we equate constitutional democracy with the basic principle that every
adult citizen is entitled to vote, but this was not true at the founding. At the
founding voting was a privilege possessed by the few, not the many. And it was a
privilege possessed by men, not women. It took seventy-five years of debate for
women to secure the right to vote' during which time the question of woman
suffrage was referred to simply as the “woman question.” The debate over woman
suffrage was referred to as the woman question because the debate over woman
suffrage raised fundamental questions about women’s roles, nature, and place in the
constitutional order.

Voting is no longer the site of struggle over the woman question. Yet this
society has not settled the woman question. Instead, it has continued to debate the
woman question in new contexts. For the last four decades, abortion has been the
site of struggles over the woman question, just as, for decades, schools were the site
of struggles over the race question, or today the institution of marriage is the site of
struggles over the standing of gays and lesbians.

This lecture commemorates Roe’s fortieth anniversary by reconstructing how
the woman question became entangled in the abortion debate in the twentieth
century. The abortion debate is commonly thought to concern the question of when
life begins. But the question of when life begins is not the only question that makes
the abortion debate explosive. I will show how the entrance of women’s rights
claims into the abortion debate fatefully changed it, and led opponents of abortion
to engage the woman question in terms that have changed shape over the last
several decades, from the frames of “pro-family” to the more contemporary
discourse associated with claims that “abortion hurts women.” Tracing the four-
decade arc of this conversation allows us to see more clearly the many forms in
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which the “woman question” can be expressed in cases that will reach the Roberts
Court in the coming decade.

1. BEFORE ROE

Abortion and contraception were lawful at the time of this country’s founding,
and then criminalized, state by state, in the mid- to late-nineteenth century.’ For the
century thereafter, no woman could have an abortion unless a doctor declared that it
was necessary to save her “life’—a term sometimes construed generously to
include physical and mental health, for those women who had money and
connections to the “right” doctor.*

A campaign to reform the laws criminalizing abortion began in the 1960s, well
before mobilization of the second-wave feminist movement. The campaign was not
conducted in the name of women’s rights. Instead, the drive to reform abortion law
was led by doctors advancing concerns of public health. Public health advocates
emphasized that laws criminalizing abortion subjected women to risk of death and
infertility, pointing out that these risks disproportionately harmed poor women and
women of color, who could not afford to pay the “right” doctor or to travel to a
jurisdiction where abortion was legal.” If the public health case for abortion reform
raised questions of equality, it was to argue that abortion laws ought to be the same
for wealthy women and poor women, white women and women of color. The
public health case also focused on dilemmas faced by pregnant women who
contracted measles or accidentally ingested toxins such as thalidomide, known to
induce severe fetal malformation.’

Initially, at least, public health advocates did not challenge the criminalization of
abortion. Rather they offered paternalist justifications for expanding and codifying
exceptions to the criminal ban. Public health advocates helped enact laws allowing
women to obtain an abortion if women could persuade a committee of doctors that
certain excusing “indications” were present: that abortion was necessary for the
pregnant woman’s physical or mental health, or that the pregnancy was the result of
rape, or that the fetus was severely impaired.’

3. See JAMES C. MOHR, ABORTION IN AMERICA: THE ORIGINS AND EVOLUTION OF
NATIONAL PoLicy, 1800-1900, at 29-30 (1978). The nineteenth century campaign to
criminalize abortion was advanced in the interest of protecting unborn life, enforcing gender
roles in marriage, and preserving the racial character of the nation. See Reva B. Siegel,
Reasoning From the Body: A Historical Perspective on Abortion Regulation and Questions
of Equal Protection, 44 STAN. L. REV. 261, 280-323 (1992).

4. See LESLIE REAGAN, WHEN ABORTION WAS A CRIME: WOMEN, MEDICINE, AND LAW
IN THE UNITED STATES, 1867-1973, at 16, 193 (1997).

5. See id. at 138; Linda Greenhouse & Reva B. Siegel, Before (and After) Roe v.
Wade: New Questions About Backlash, 120 YALE L.J. 2028, 2036-38 (2011).
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THE SUPREME COURT’S RULING 24, 24-25 (Linda Greenhouse & Reva B. Siegel eds., 2d ed.
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Over the course of the 1960s, a number of states, many in the South, enacted
“indications” laws liberalizing exceptions to criminal bans on abortion.? By 1970,
four states, most prominently New York, enacted “periodic” legislation that
allowed abortion in early pregnancy, without restriction as to reason or
justification.’

But by 1970, the range of arguments for decriminalizing abortion had
multiplied. Advocates in a nascent environmental movement concerned about
scarce resources and an overpopulated planet were advocating separating sex and
procreation as a public-regarding practice;'’ while, on other fronts, a “sexual
revolution” was transforming norms concerning extramarital intimacy.'" Advocates
in each of these movements supported liberalizing access to abortion.

A. Feminist Arguments for Abortion Rights

In this period, a newly mobilizing women’s movement, growing from the ranks
of the civil rights movement, from the antiwar movement, and from the labor
movement, also began to make arguments for decriminalizing abortion, of a wholly
new kind. As women argued about the gender justice of the market, the family, and
the political sphere, they came to understand the criminalization of abortion in new
ways. In this new feminist framing, abortion was a symptom and symbol of an
unjust and unequal society, a society that enforced a double standard for women in
sex, in family roles, in the work place, and in politics.
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Love, Nor WAR: THE SEXUAL REVOLUTION (2000); JANE F. GERHARD, DESIRING
REVOLUTION: SECOND-WAVE FEMINISM AND THE REWRITING OF AMERICAN SEXUAL
THOUGHT, 1920 TO 1982 (2001); Laurie Ouellette, Inventing the Cosmo Girl: Class Identity
and Girl-Style American Dreams, 21 MEDIA, CULTURE & SOC’Y 359, 361 (1999) (noting that
Helen Gurley Brown’s Sex and the Single Girl, which advised unmarried women how to
have fulfilling sex lives, sold over two million copies after it came out in 1962); Judy
Klemesrud, An Arrangement: Living Together for Convenience, Security, Sex, N.Y. TIMES,
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nonmarried, college-student couples living together).
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When Betty Friedan addressed a convention called to found the National
Abortion Rights Action League in 1969, she titled her remarks Abortion: A New
Civil Right:

Women are denigrated in this country, because women are not
deciding the conditions of their own society and their own lives.
Women are not taken seriously as people. Women are not seen
seriously as people. So this is the new name of the game on the
question of abortion: that women’s voices are heard.

... [W]omen are the ones who therefore must decide, and what we
are in the process of doing, it seems to me, is realizing that there are
certain rights that have never been defined as rights, that are essential to
equality for women, and they were not defined in the Constitution of
this, or any country, when that Constitution was written only by men.
The right of woman to control her reproductive process must be
established as a basic and valuable human civil right not to be denied or
abridged by the state.'?

Feminists saw laws criminalizing abortion as denying women’s “dignity”":
depriving women of control over their sexual and family lives, and denying women
the ability to combine sex and family with education, work, and public life—as
men do. They sought a voice for women—in the decision whether and when to bear
a child, and in the making of laws that would control such decisions. Women had
the ethical capacity to wrestle with conflicting dimensions of the abortion decision:
they could weigh concerns of the unborn, of existing children, of their partners, as
well as their own claims and needs. “[This is the new name of the game on the
question of abortion,” Friedan argued. “[T]hat women’s voices are heard.”"* To
ensure this, feminists claimed, for the first time, a constitutional right for women—
not a doctor or the state—to control the decision whether a woman would carry a
pregnancy to term.

The claim that women were entitled to control decisions concerning their
reproductive lives was an integral part of a larger claim for gender justice. In 1970,
the women’s movement held a nationwide “Strike for Equality”"” on the half-
century anniversary of the Nineteenth Amendment’s ratification in which the
movement sought ratification of the Equal Rights Amendment (ERA)'® alongside

12. Betty Friedan, Founding President, Nat’l Org. for Women, Address Before the First
National Conference on Abortion Laws: Abortion: A Woman’s Civil Right (Feb. 1969), as
reprinted in BEFORE ROE V. WADE, supra note 7, at 38, 38-39 (omission in original).

13. Id. at 39.

14. Id

15. See Betty Friedan, Call to Women’s Strike for Equality (Aug. 26, 1970) (previously
unpublished manuscript), as reprinted in BEFORE ROE V. WADE, supra note 7, at 41, 42.

16. The Equal Rights Amendment was a proposed constitutional amendment that would
have provided, in relevant part, that “[e]quality of rights under the law shall not be denied or
abridged by the United States or by any State on account of sex.” H.R.J. Res. 208, 92d Cong.
(1971). It passed both houses of Congress in 1972, but was not ratified by the required
number of states before the deadline mandated by Congress, largely as a result of
conservative opposition.
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three other claims: (1) equal employment opportunity, (2) publicly supported child
care, and (3) abortion “on demand,”'” by which feminists meant, not access to
abortion on a whim, but rather access to abortion without having to give reasons or
seek the permission of a committee of doctors. On the half-century anniversary of
woman suffrage, the movement imagined equal citizenship for women as requiring
transformation in the conditions in which women conceive and rear children.

B. Opposition

The entrance of feminists into the abortion debate both increased support for
liberalization of abortion laws and energized opposition. Over time, the
antiabortion position was articulated in ways that became progressively more
engaged with the feminist case for abortion rights, with many in the right to life
movement initially opposing feminist arguments and then increasingly seeming to
incorporate feminist argument into the case against abortion.

In the 1960s, before entrance of feminists into the debate, abortion reform was
most often opposed by Catholics.'® (In the 1960s, most Protestant denominations—
including evangelicals such as the Southern Baptists—accepted the case for
therapeutic abortion, and distanced themselves from the abortion issue, which they
viewed as a “Catholic issue.”'®) Catholic convictions about abortion rested on
views about unborn life and about sex. The Church emphasized that sex was for the
sacred purpose of creating life, and did not support women’s interest in engaging in
sexual relations and retaining control of decisions whether and when to parent.”’
But Catholics opposing abortion in the public arena did not focus on the procreative
ends of sex. In the public arena, Catholics mobilized to oppose any exception to
criminal bans on abortion—for maternal health or rape—on the ground that
abortion is the taking of a human life.”' They endeavored to translate that view—

17. Reva B. Siegel, Constitutional Culture, Social Movement Conflict and
Constitutional Change: The Case of the De Facto ERA, 94 CALIF. L. REV. 1323, 1372-76
(2006); see also BEFORE ROE V. WADE, supra note 7, at 249-50.

18. See generally Greenhouse & Siegel, supra note 5, at 2048-49, 2063—64.

19. Id. at 2063.

20. For example, Humanae Vitae, an encyclical promulgated in 1968, condemned
contraception and abortion together as contrary to a Catholic understanding of marriage.
Encyclical Letter of the Supreme Paul VI on the Regulation of Birth (July 25, 1968),
available at http://www.vatican.va/holy_father/paul_vi/encyclicals/documents/hf " p-vi_enc
_25071968_humanae-vitae_en.html. The encyclical declared that the human “sexual
faculties” are “concerned by their very nature with the generation of life, of which God is the
source,” and reaffirmed a doctrine of marriage in which the purpose of sex between husband
and wife was procreation, writing that “the direct interruption of the generative process
already begun and, above all, all direct abortion, even for therapeutic reasons, are to be
absolutely excluded as lawful means of regulating the number of children.” /d. “Similarly
excluded is any action which either before, at the moment of, or after sexual intercourse, is
specifically intended to prevent procreation—whether as an end or as means.” Id.

21. For example, Robert Byrn, a law professor at Fordham University who would soon
Join the National Right to Life Committee, appealed to science and civil rights in attacking
ALI indications legislation expanding abortion exceptions for rape and health of the mother.
He attacked the legislation on the grounds that “an abortion kills an innocent human being,”
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which in the 1960s other Christian denominations did not fully share’—into
secular terms. For example, Jack Willke, the first leader of the National Right to
Life Committee, began his career as a sex education counselor teaching chastity
before marriage.” But in his role as head of the National Right to Life Committee,
Willke expressed the argument against abortion in terms that seemly had little to do
with sexual abstinence before marriage. Willke helped pioneer the use of
photographs of fetuses in antiabortion argument,”* and appealed to scientific and
ethical arguments to argue in his bestselling Handbook on Abortion that if the fetus
is “human, he (or she) must be granted the same dignity and protection of his life,
health, and well being that our western civilization has always granted to every
other human person.”” The Handbook largely avoided discussion of evolving
views about sex,? and did not directly engage with the feminist case for abortion
rights, which was audible by the time of the Handbook’s publication.

By the early 1970s, new voices began to join the National Right to Life
Committee in opposing abortion, and these newcomers to the abortion debate
began more openly to attack feminist arguments for the abortion right. In the 1972
Presidential election, President Richard Nixon, who initially took policy positions
supportive of liberalization, reversed course and called for restrictions on abortion
in terms directed at Catholic audiences and in language sounding in “the sanctity of
human life.””” The strategy was designed to attract and realign Catholics, who

and in terms evoking science and civil rights law, argued that “the minority, whose rights are
at stake, is both voiceless and voteless.” For one such attack, see Robert M. Byrn, 4bortion
in Perspective, 5 DUQ. L. REV. 125, 132, 141 (1967).

22. See, e.g., Southern Baptist Convention, Resolution on Abortion (June 1971),
reprinted in BEFORE ROE V. WADE, supra note 7, at 71, 71-72 (adopting statement calling on
Southern Baptists to work for legislation to permit abortion “under such conditions as rape,
incest, clear evidence of fetal deformity, and carefully ascertained evidence of the likelihood
of damage to the emotional, mental, and physical health of the mother”).

23. On Willke’s early career as a sex educator counseling abstinence outside of
marriage, see Cynthia Gorney, The Dispassion of John C. Willke, WASH. POST MAG., Apr.
22, 1990, at 20, 25.

24. In the 1970s, Jack Willke first drew on new photographic technologies to pioneer
antiabortion argument through pictures of the embryo/fetus in utero—a technique that he and
others perfected in ensuing decades. /d. at 24.

25. J.C. WILLKE & BARBARA WILLKE, HANDBOOK ON ABORTION (1971), as reprinted in
BEFORE ROE V. WADE, supra note 7, at 99, 101-02.

26. The Handbook discusses sex in a passage arguing against rape exceptions in laws
criminalizing abortion. It suggests that pregnancy resulting from rape is “extremely rare” and
can be prevented by medical douche, if the victim immediately seeks medical attention. /d.
at 104. The Handbook goes on to suggest that women fabricate many rape claims. “As
everyone knows, there are many degrees of resistance or consent on the part of a woman to
the act of intercourse. It is easy for a woman rejected by a lover to then accuse him of raping
her.” Id. at 105. Willke has continued to maintain that raped women are not likely to
conceive, observing in 2012 that rape “is a traumatic thing—she’s, shall we say, she’s
uptight. She is frightened, tight, and so on. And sperm, if deposited in her vagina, are less
likely to be able to fertilize. The tubes are spastic.” Pam Belluck, Health Experts Dismiss
Assertions on Rape, N.Y. TIMES, Aug. 21, 2012, at A13.

27. Statement About Policy on Abortions at Military Base Hospitals in the United
States, 3 PUB. PAPERS 500 (Apr. 3, 1971).






