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Tort Law and the Economy in
Nineteenth-Century America: A
Reinterpretation™

Gary T. Schwartz}

The prevailing view of American tort history regards nineteenth-cen-
tury tort doctrine as deliberately structured to accommodate the economic
interests of emerging industry.! According to this view, the courts jet-
tisoned a potent pre-nineteenth-century rule of strict liability in favor of a
lax negligence standard, leniently applied that standard to enterprise de-
fendants, administered a severe defense of contributory negligence, and
placed strong controls on negligence law under the name of “duty.” In
one scholar’s appraisal, “the thrust of the rules, taken as a whole, ap-
proached the position that corporate enterprise would be flatly immune

* My gratitude runs in several directions: to the UCLA Law School Dean’s Fund and to the
UCLA Academic Senate for financial support; to research assistants Tom Blasdell, Tim Broderick,
and Heather Mahood; and to many faculty, at UCLA and elsewhere, for valuable suggestions and
support.

1 Professor of Law, UCLA School of Law.

1. Chief contributors to this overall view include L. FRIEDMAN, A HISTORY OF AMERICAN LAW
409-27 (1973); M. HORWITZ, THE TRANSFORMATION OF AMERICAN LAW, 1780-1860, at 67-108
(1977); Gregory, Trespass to Negligence to Absolute Liability, 37 VA. L. REV. 359 (1951); Malone,
The Formative Era of Contributory Negligence, 41 ILL. L. REV. 151 (1946); Malone, Ruminations on
the Role of Fault in the History of the Common Law of Torts, 31 LA. L. REV. 1 (1970). See generally
L. GREEN, TRAFFIC VICTIMS 31 (1958); 2 F. HARPER & F. JAMES, THE LAW OF TORTS 1197-99
(1956); B. SCHWARTZ, THE LAW IN AMERICA 55-59 (1974); S. SPEISER, LAWSUIT 120, 122, 124-26
(1980); Calabresi, Some Thoughts on Risk Distribution and the Law of Torts, 70 YALE L.J. 499,
515-17 (1961); Peck, Negligence and Liability Without Fault in Tort Law, 46 WASH. L. REV. 225,
225-33 (1972); Ursin, Judicial Creativity in Tort Law, 49 GEO. WASH. L. REV. 229, 259-63 (1981);
Gordon, Book Review, 94 HARV. L. REV. 903, 907 n.17 (1981). Of course, not all of these contribu-
tors would fully concur in all of the text’s statements describing the prevailing view, which is a
composite.

For judicial acceptance of the historians’ view, see American Motorcycle Ass’n v. Superior Court,
20 Cal. 3d 578, 587-88, 578 P.2d 899, 904-05, 146 Cal. Rptr. 182, 187-88 (1978) (discussing contrib-
utory negligence); Dillon v. Legg, 68 Cal. 2d 728, 734-35, 441 P.2d 912, 916-17, 69 Cal. Rptr. 72,
76-77 (1968) (discussing strict liability and duty).
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from actions sounding in tort.””?

Frequently, nineteenth-century tort law is described as providing a
“subsidy” to economic enterprise.’ A liability rule presumably amounts to
a subsidy if it entails a departure from an otherwise appropriate liability
standard designed to relieve a class of injurors from the expense of liabil-
ity. Of course, in the nineteenth century, innovative industry may have
been perceived as providing social benefits that could have justified a sub-
sidy. Recognizing this possibility, scholars like Professors Gregory and
Horwitz tend to narrow their arguments. Gregory concludes that by the
twentieth century, American industry had simply outgrown whatever sub-
sidy needs it possessed at an earlier date.* For his part, Horwitz considers
the subsidy that could have been afforded by the direct expenditure of tax
revenues and disapproves of the negligence rule only because it disguised
the existence of the subsidy and negatively affected the distribution of
American wealth.®

But this possibility of regressivity® is only one aspect of a more general
moral problem. Even if a subsidy of enterprise makes economic sense, it
seems simply unconscionable to exact that subsidy from the individual vic-
tims of serious accidents by depriving them of their right to compensation
from the enterprises responsible for their injuries.” Professor Gregory
surely appreciates this in referring to the “ruthless” quality of the nine-
teenth-century negligence rule,® while Professor Friedman, in characteriz-
ing nineteenth-century tort law as having “spared [capital] for its neces-
sary work,” tends to regard that law as an “engine of oppression.”
Evaluation of the negligence rule as a subsidy thus gives rise to a power-
ful moral objection.

How accurate, then, is the subsidy interpretation? This article tests that
interpretation by scrutinizing nineteenth-century tort law as it developed

2. L. FRIEDMAN, supra note 1, at 417. For a similar evaluation, see M. HORWITZ, supra note ], at
99-101 (nineteenth-century tort law created “immunities from legal liability” and thereby enabled
American economic enterprise “to challenge and eventually overwhelm the weak and relatively power-
less segments of the American economy”).

3. See, eg., M. HORWITZ, supra note 1, at 63-108; Gregory, supra note 1, at 368.

4. Gregory, supra note 1, at 368, 396.

5. M. HORWITZ, supra note 1, at 99-101.

6. Horwit2’ lack of empirical proof is discussed in McClain, Legal Change and Class Interests: A
Review Essay on Morton Horwitz’ The Transformation of American Law, 68 CALIF. L. REV. 382,
394-95 (1980).

7. This sense of unconscionability would not be appropriate, however, if the original compensa-
tion “right” had itself been exclusively derived from economic or utilitarian premises, without any
regard to considerations of fairness.

8. See Gregory, supra note 1, at 368.

9. L. FRIEDMAN, supra note 1, at 410, 417. Friedman indicates that countervailing tendencies like
judicial “heart” and the emerging political “voice” of labor prevented this “engine” from becoming
“perfect.” Id. at 417. His treatment of doctrinal compromises appears in id. at 417-27. See Tushnet,
Perspectives on the Development of American Law: A Critical Review of Friedman’s “A History of
American Law,” 1977 WIs. L. REv. 81, 89-90.
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in two quite different American jurisdictions—Qalifornia in the new West
and New Hampshire in the old Northeast.'® I chose California because it
is my state, because it has long been an important state politically and
economically, and because its judiciary has been so influential in the eluci-
dation of tort doctrine in the twentieth century." I selected New Hamp-
shire because it was one of the original thirteen states, because its textile
mills placed it in the forefront of nineteenth-century industrialization, and
because subsidy scholars have not given the state any extended
consideration.'?

My methodology was straightforward: I read every tort case' I could
find in the nineteenth-century New Hampshire and California Reports,'*
which collect the opinions of those states’ Supreme Courts.'* Also, in order

10. In recent years, American social history has been enriched by close studies of individual com-
munities. E.g., S. THERNSTROM, POVERTY AND PROGRESS: SOCIAL MOBILITY IN A NINETEENTH CEN-
TURY CITY (1964). These studies gain the advantage of depth while running some risk of narrowness.
See id, at 6.

11, Most subsidy scholarship has focused unduly on a few states, particularly Massachusetts,
New York, and Pennsylvania. See Scheiber, Regulation, Property Rights, and Definition of “The
Market”: Law and the American Economy, 41 J. ECON. HIST. 103, 107-08 (1981). Horwitz, for
example, neglects western jurisdictions. See Presser, Book Review, 52 N.Y.U. L. REV. 700, 721-22
(1977).

12. I advance no claims about the general representativeness of my two jurisdictions. California is
in many ways atypical, see C. MCWILLIAMS, CALIFORNIA: THE GREAT EXCEPTION (1976), and New
Hampshire is known for a certain Yankee stubbornness. Moreover, New Hampshire’s late nine-
teenth-century Chief Justice, Charles Doe, may well have been idiosyncratic by contemporary judicial
standards. G. WHITE, THE AMERICAN JUDICIAL TRADITION 126 (1976).

Even so, however, the law of nineteenth-century New Hampshire remains quite appropriate for
study. First of all, Doe was not appointed to the Court until 1859 (serving, then, for 35 years). See J.
REID, CHIEF JUSTICE: THE JUDICIAL WORLD OF CHARLES DOE 77-78, 201-06, 432-33 (1967).
Morcover, Doe’s opinion in Brown v. Collins, 53 N.H. 442 (1873), is commonly regarded as the most
important expression and defense of the nineteenth-century negligence standard. See L. FRIEDMAN,
supra note 1, at 426; J. REID, supra, at 134-39; G. WHITE, TORT LAW IN AMERICA 16-17 (1980)
[hereinafter cited as G. WHITE—TORT LAW). The Doe Court’s conception of the nincteenth-century
negligence system thus seems highly relevant. And since Brown and Buch v. Amory Mfg. Co., 69
N.H. 257, 44 A. 809 (1897)—the two nineteenth-century New Hampshire tort opinions that remain
read today—tend to be known for their anti-liability tenor, it seemed likely that New Hampshire
would prove hospitable to the subsidy thesis.

13. As defined here, “tort” includes most cases dealing with physical harm to body or property,
and most cases whose judicial opinions espouse what is now recognized as basic tort doctrine. Cases of
defamation, malicious prosecution, and nuisance, especially nuisance involving continuing interference
rather than traumatic injury, have been excluded. For the most part, cases dealing with riparian law
have also been excluded. See pp. 1737-39 infra.

14. There were about 430 cases in California and about 340 in New Hampshire.

15. During the nineteenth century, the New Hampshire and California Supreme Courts were the
only appellate courts in their respective states. For details on the California Court, see Kagan, Cart-
wright, Friedman, & Wheeler, The Evolution of State Supreme Courts, 76 MICH. L. REV. 961, 974-
75 (1978). For an account of political complications affecting the New Hampshire Court in the 1870s,
see J. REID, supra note 12, at 201-06.

An approach that concentrates on appellate opinions has obvious limitations. I encourge others to
study what evidence there may be on nineteenth-century accidents, claims, and trials. Professor Tony
Freyer is presently engaged in promising research of railroad company records. For my limited study
of jury trial data in California, see p. 1764 infra. In New Hampshire, the relation between trial law
and apellate law was quite close: Supreme Court justices also heard cases at the trial level, and would
refer difficult legal issues to the full Court. See J. REID, supra note 12, at 79.
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to evaluate the claim that nineteenth-century courts subverted a broad
prior rule of strict liability," I have reviewed the literature on pre-1800
tort history. Part I of the article analyzes that literature and traces the
processes by which the negligence standard received recognition in nine-
teenth-century New Hampshire and California. It finds the claim of strict
liability subversion largely unwarranted. Part II of the article depicts the
nineteenth-century negligence system in operation. It describes nineteenth-
century Ametican economic developments, specifies the particular injury
problems those developments engendered in New Hampshire and Califor-
nia, and identifies the tort solutions that those states’ Courts devised. Part
III comments more generally on the major doctrines contained in the case
law of the two jurisdictions. The resulting general assessments'’ are that
the nineteenth-century negligence system was applied with impressive
sternness to major industries and that tort law exhibited a keen concern
for victim welfare.” Two major exceptions to these generaliza-
tions—employers’ liability, and governmental liability in California—are
then identified and discussed.

Inasmuch as my basic assessments challenge the subsidy thesis, I should
comment here on two other recent studies that likewise seem wary of that
thesis. The major objective of Professor White’s book is to show how tort
rules grow out of the larger intellectual culture.”” He accordingly finds

16. ‘This is Horwitz’ argument, but not Friedman’s. Horwitz believes that tort law was solidly in
place by 1800. See pp. 1727-30 infra. Friedman, by contrast, thinks that tort law did not exist in any
meaningful sense until midway through the nineteenth century. L. FRIEDMAN, supra note 1, at 261-
62, 409-10. It was at this time, he suggests, that the modern negligence rule was put into effect.
“Absolute liability was rejected; more accurately, it was never considered.” Id. at 410. For my own
findings on the “timing” of tort law in New Hampshire, see 1730-31 infra.

17. For a somewhat different interpretation of the California evidence, published after I had com-
pleted most of my own California research, see Bakken, The Development of the Law of Tort in
Frontier California, 1850-1890, 1978 S. CAL. Q. 405. See Schwartz, A Review of Bakken (memoran-
dum, available on request from the author and on file with Yale Law Journal).

18. In recent years, certain scholars, adopting either an cthical or an economic perspective, have
argued for the superiority of strict liability. See G. CALABRESI, THE COSTS OF ACCIDENTS (1970);
Epstein, A Theory of Strict Liability, 2 J. LEGAL STUD. 151 (1973); Fletcher, Fairness and Utility in
Tort Theory, 85 HARV. L. REV. 537 (1972). If strict liability is objectively the “right” rule, then a
court’s reliance on any less exacting rule could be deductively regarded as a kind of subsidy. Note,
however, that the superiority of strict liability has by no means been clearly established. The two
ethicists, Epstein and Fletcher, disagree with each other in significant respects. Professor Posner
would strongly object to Calabresi’s economic condemnation of a negligence system. See pp. 1721-22
infra. And both Posner and Calabresi would challenge Epstein’s and Fletcher’s refusal to take eco-
nomic considerations into account. Though both the Friedman and Horwitz texts seem suffused with
the sense that strict liability is basically proper, documentation for this is woefully lacking.

It seems clear that an historically oriented article is no place to confront tort law’s ultimate issues.
The article that actually proves or disproves the correctness of strict liability will deserve high praise
for that proof alone, and for its impact on contemporary theory and doctrine; its relevance for histori-
cal analysis would seem secondary and incidental. In any event, in this monograph I emphasize the
extensiveness of nineteenth-century negligence liability without fully evaluating an even more exten-
sive strict liability alternative. To this extent the monograph is concededly incomplete. I expect to
offer reflections on the recent strict liability debate in a forthcoming Georgia Law Review symposium.

19. G. WHITE—TORT LAW, supra note 12, at xi-xvi.

1720



Nineteenth-Century Tort Law

Horwitz’ economic reasoning inadequate as a form of historical explana-
tion.?® Nevertheless, he accepts much of Horwitz’ actual narrative of early
nineteenth-century tort doctrine.?* In addition, White makes strong asser-
tions about the actual restrictiveness of late nineteenth-century tort liabil-
ity rules,”” and imputes to nineteenth-century tort intellectuals the firm
motive of placing tight “limits” on the scope of defendant liability.” It
thus appears that White and those espousing the subsidy thesis occupy
substantial common ground. Indeed, he has suggested that he regards that
thesis as itself proper, even though “incomplete.”**

Professor Posner’s article rejects the subsidy claim and propounds the
alternative view that nineteenth-century tort law was overwhelmingly
concerned with achieving the goal of economic efficiency.?® While the Pos-
ner study is in many ways admirable,* his particular economic ideology
so dominates his historical exposition as to render that exposition unsatis-
factory for those not already sharing his ideology.” For the agnostic
reader, Posner’s efficiency thesis seems to smother, rather than illuminate,
his historical evidence.”® My own research may support the limited con-
clusion that many nineteenth-century tort rules are consistent with an eco-
nomic analysis. That consistency occurs, however, at a rudimentary level
that reveals rather little about actual common-law objectives.” Moreover,
my study leaves me unable to agree that modern economic reasoning pro-

20. Id. at 3, 4.

21. Id. at 15-16, 249-50. See also id. at 61 (negligence displaces strict liability).

22, Id. at 61-62.

23. Id. at 38 (imposing limits on tort liability was a “fundamental component of the late nine-
teenth-century scientists’ theory of torts™). White does not clearly explain why tort intellectuals
wished to restrict liability. See id. at 50, 231.

24. White, The Impact of Legal Science on Tort Law, 1880-1910, 78 COLUM. L. REV. 213, 213
n.4 (1978).

25. Posner, A Theory of Negligence, 1 J. LEGAL STUD. 29 (1972). Posner here employs the
efficiency concept in a rather narrow sense. See note 30 supra.

26. Posner’s methodology was to read all reported appellate opinions rendered in all American
jurisdictions during the first quarter of the years 1875, 1885, 1895, and 1905. Id. at 34. This method-
ology complements my own interestingly; each is in its own way intensive.

27. Almost every ruling that Posner chooses to report he is able to provide with an economic
explanation. He offers no information about nineteenth-century tort cases that is in any way indepen-
dent of his own explaining; he does not even furnish any case citations, or any actual excerpts from
opinions. His reader thus faces a “take it or leave it” option.

28. It is therefore not surprising that historians like Friedman and Horwitz (and the scholars
reviewing their works) have simply ignored Posner’s account of the nineteenth century. White, for
example, treats Posner primarily as a contemporary normative theorist rather than as a serious nine-
teenth-century historian. G. WHITE—TORT LAW, supra note 12, at 219-21.

29. Thus judges, in assessing whether conduct was negligent, often revealed an interest in consid-
ering the advantages of that conduct and also its risky disadvantages. But that interest, standing alone,
is as consistent with an ethical as with an economic interpretation of the negligence principle. See
Schwartz, Contributory and Comparative Negligence: A Reappraisal, 87 YALE L.J. 697, 699-703
(1978).

I should add that I do not find implausible the moderate idea that the common law has begn
somewhat concerned with the human-welfare aspects of the efficiency goal. See Schwartz, Economics,
Wealth Distribution and Justice, 1979 WIs. L. REV. 799, 799-801 (1979).
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vides a categorical explanation for nineteenth-century tort doctrine gener-
ally.* Parts II and III draw attention to New Hampshire and California
rulings that do not seem amenable to economic justification and that
thereby impugn the efficiency theory of law, at least in the strong form in
which the theory is typically asserted.’!

I. Development of the Negligence Rule

A common version of the subsidy thesis insists that tort law, until recast
by nineteenth-century judges, was largely dominated by strict liability.
The meager quality of the English and American evidence counsels cau-
tion in making any dramatic assertions about pre-nineteenth-century tort
doctrine. It does appear, however, that the nineteenth-century American
negligence rule developed in a basically evolutionary way and against the
backdrop of English tort notions that encouraged such an evolution more
than they inhibited it.

A. England

Research into pre-1800 English tort doctrine is fraught with hazards.
One can look at judges’ remarks ventured in the course of what amounted
to oral argument. But as has been observed, “t]o ransack the Year Books
for large statements of doctrine made in irrelevant circumstances by judges
barely conscious of their significance is neither a pleasing nor a profitable
task.”>? One can also study the pleadings and trial verdicts available in the
mostly unpublished plea rolls and rely on them in attempting to infer the
pertinent liability standards. But the process of drawing “believeable in-
ferences” from raw documents of this sort is frequently “perilous.”** And

30. Posner himself has subsequently backed away from his 1972 conclusions. He now suggests
that the nineteenth-century negligence rule, at least as applied in many railroad cases, may have
involved a “subsidy” after all, though one that was economically justified by the external benefits that
the railroads bestéwed on neighboring real property. See R. POSNER, ECONOMIC ANALYSIS OF LAW
182-83 (2d ed. 1977). This suggestion stems in part from his new recognition that from a narrow
efficiency perspective, negligence-versus-strict liability can be viewed as an open question. Id. at 137-
42, 441-43.

31. See the delightfully audacious maxim ventured in Posner, The Economic Approach to Law,
53 TEX. L. REV. 757, 764 (1975) (“[T]he logic of the law is really economics.”)

32. C. FIFOOT, HISTORY AND SOURCES OF THE COMMON LAW 189 (1949). The number of dis-
cussible judicial declarations turns out to be surprisingly small; and for purposes of contemporary
analysis, the range of accident situations they profess to cover is far from adequate. Thus there were
no judicial statements dealing in terms with the plaintiff’s contributory negligence until Butterfield v.
Forrester, 11 East 60, 103 Eng. Rep. 926 (1809). The wrongful death problem was not authorita-
tively addressed until Baker v. Bolton, 1 Camp. 493, 170 Eng. Rep. 1033 (Nisi Prius 1808). See
Malone, The Genesis of Wrongful Death, 17 STAN. L. REV. 1043, 1043, 1056-58 (1965).

33, See Arnold, Accident, Mistake, and the Rules of Liability in the Fourteenth-Century Law of
Torts, 128 U. PA. L. REV. 36], 368, 374 (1979). Despite its methodological difficulties, this genre of
research has been pursued very profitably in recent years, by Arnold and most notably by Milsom.
See S. MILSOM, HISTORICAL FOUNDATIONS OF THE COMMON LAW (2d ed. 1981).
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whether one turns to the Year Books or the plea rolls, questions of sub-
stantive law frequently are obscured or confounded by the demands of the
English writ system.**

Despite these inadequacies of evidence,® many scholars have confi-
dently found huge portions of strict liability in traditional English law.
Professor Gregory finds strict liability inherent in the English writ of tres-
pass.’® But this alignment of English trespass with strict liability is mis-
leading. As developed in the late twelfth century, the early writ of trespass
—far from entailing strict liability—seems to have been primarily ad-
dressed to intentional harm-causing conduct,*” conduct that would now be
identified as basically criminal.® To be sure, by a process we now may be
barely able to reconstruct,* trespass began to extend to conduct that in-
volved “vi et armis” (the trespass formula) only in the loose sense of harm
that was forcibly, even if accidentally, inflicted.*® The propriety of this
extension was confirmed, and the standard of liability in trespass explic-
itly—though ambiguously—discussed, in Weaver v. Ward,** a 1616 case
concerning the accidental discharge of firearms. Although Weaver did sug-
gest that the trespass-plaintiff’s proof of immediately caused harm estab-
lished a prima facie case, it also indicated that the defendant could refute
liability by showing that what happened had been an “inevitable acci-
dent”—that the defendant had been “utterly without fault” or had “com-
mitted no negligence.” While these various formulations clearly rule out
the idea of unqualified strict liability, their precise meaning is far from
clear.*?

34. See O. HOLMES, THE COMMON LAW 63-64 (M. Howe ed. 1963).

35. Even if medieval law had been subject to a significant strict liability rule, that rule would
require interpretation. Perhaps medicval thinking imputed a motive (whether conscious or uncon-
scious) to every action in a2 way that just about eliminated the concept of unintended harm. See A.
EHRENZWEIG, PSYCHOANALYTIC JURISPRUDENCE 244 (1971). Perhaps in a simple medieval world,
almost every serious injury was the result of intentional or at least negligent conduct. See J. FLEMING,
AN INTRODUCTION TO THE LAW OF TORTS 3 (3d ed. 1967); S. MILSOM, supra note 33, at 297.

36. Sce Gregory, supra note 1, at 361-62. A semantic point: “strict liability” was not a phrase
that courts employed during the periods under review. On those occasions when strict liability was
considered, the idea was conveyed in a variety of indirect ways.

37. See S. MILSOM, supra note 33, at 290, 297 (discussing “malicious injury”); see also T.
PLUCKNETT, A CONCISE HISTORY OF THE COMMON LAW 456 (5th ed. 1956); Malone, Ruminations
on the Role of Fault in the History of the Common Law of Torts, supra note 1, at 11-12.

38. See T. PLUCKNETT, supra note 37, at 465. Was it the purpose of the trespass writ, then, to
give the crime victim a civil remedy? See S. MILSOM, supra note 33, at 285-88, 295 n.3, & ch. 14;
Arnold, supra note 33, at 370-71.

39. Compare T. PLUCKNETT, supra note 37, at 465-66 with Arnold, supra note 33, at 370-74.

40. See C. FIFOOT, supra note 32, at 56. But see note 55 infra.

41. Hobart 134, 80 Eng. Rep. 284 (1616). The often cited Case of the Thorns, Y.B. Mich. 6
Edw. 4, f. 7, pl. 18 (1466), primarily dealt with a weak claim of privilege against an intentional tort.
(All of the English cases cited in this part are reproduced in C. FIFOOT, supra note 32.)

42. For a later case suggesting a narrow meaning, see Dickenson v. Watson, Jones, T. 205, 84
Eng. Rep. 1281 (K.B. 1682); but for a case rejecting liability on grounds that the defendant had
“done his best endeavor,” see Mitten v. Faudrye, Popham 161, 79 Eng. Rep. 1259 (K.B. 1626).
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The question of the liability standard in trespass was further compli-
cated by what was then routine trespass procedure. A trespass writ gener-
ally took the form of a “stark uninformative declaration.”* In answering
the writ the defendant could offer a “blank plea of Not Guilty,”** and
then present to the jury whatever extenuating evidence he thought rele-
vant. The standard of liability in trespass thus was left to the effective
discretion of the individual jury,*” and we simply lack information as to
how juries exercised this discretion;* jury verdits of guilty and not guilty
remain largely “inscrutable.”*

Professor Malone emphasizes the strict liability he finds in the English
fire cases.*® Though the judicial statements in question*’ contain certain
strict liability phrases, they also avail themselves of the language of negli-
gence. Whether these negligence references were mere rhetorical flour-
ishes or were instead intended to posit an actual liability standard is a
question that has provoked disagreement.”® No one contends, however,
that a strict liability rule applied to fires that were accidentally set.
Rather, the rule is said to have covered deliberately started fires that acci-
dentally spread to a neighbor’s property.’* Even these fires were subject to
strict liability only to the extent that they remained “within the control”
of the defendant.’> And since, for example, an unexpectedly strong wind
tended to negate control,** the control requirement can easily be regarded

Related to the “inevitable accident” defense was the idea that trespass would not lie if the object
immediately causing the injury—a ship or a horse, for example—had escaped the defendant’s control.
See Prichard, Trespass, Case and the Rule in Williams v. Holland, 1964 CAMBRIDGE L.J. 234, 241-
42. For an indication of the way in which a control requirement qualifies any supposed rule of strict
liability, see pp. 1724-25 infra. In addition, recently uncovered evidence suggests that a trespass action
was vulnerable to a complete defense of contributory negligence as early as the fourteenth century. See
Arnold, supra note 33, at 362-64.

43. See M. PRICHARD, SCOTT V. SHEPHERD (1773) AND THE EMERGENCE OF THE TORT OF NEG-
LIGENCE 14 (1976).

44, Id.

45. See S. MILSOM, supra note 33, at 295-300.

46. Id. at 296-99.

47. M. PRICHARD, supra note 43, at 14. For one recent guess that juries applied strict liability,
see Arnold, supra note 33, at 377-78 n.79. Professor Arnold agrees, however, that his guess is based
on evidence that is both derivative and “meager.” Id. For an intermediate position, see S. MILSOM,
supra note 33, at 299-300.

48. See Malone, Ruminations on the Role of Fault in the History of the Common Law of Torts,
supra note 1, at 14-15. Malone stresses the importance of the fire problem in medieval England. Id. at
25.

49. Turberville v. Stampe, 1 Ld. Raym. 264, 91 Eng. Rep. 1072 (1697); Beaulicu v. Finglam,
Y.B. 2 Hen. 4, f. 18, pl. 6 (1401). Note that these two cases, though now read in conjunction, were
separated by almost three centuries.

50. Compare C. FIFOOT, supra note 32, at 155-56 (negligence references taken seriously) with
Ogus, Vagaries in Liability for the Escape of Fire, 1969 CAMBRIDGE L.J. 104, 105 (negligence refer-
ences regarded as pro forma).

51. See Arnold, supra note 33, at 361-62; Ogus, supra note 50, at 105.

52. See Ogus, supra note 50, at 105 (“ignis suus™).

53. See the language in Turberville, discussed in Ogus, supra note 50, at 107,

1724



Nineteenth-Century Tort Law

as a correlate or proxy for fault.**

The fire cases were pleaded in trespass on the case. As a general mat-
ter, the case variation on the trespass writ provided a remedy for English
victims who could not make any plausible claim of forcible injury.** In the
absence of such a claim, however, the case plaintiff needed to explain in
his writ why the imposition of liabilty was appropriate in his situation.
Since it appears that a number of situations were found sufficient in this
respect, case possessed from the start a catch-all or “miscellaneous™
quality that makes it difficult to generalize about its standard of liability.
Traditionally, however, case has been affiliated with negligence,’” and
overall this affiliation seems fair.*® The earliest instances of case involved
suits against professionals like blacksmiths, physicians, and veterinarians
who were held liable for negligence in their undertakings.® In the
fifteenth and sixteenth centuries, a limited number of claims were litigated
in case between parties not in any preexisting contractual relation; for
these claims, a liability standard approaching negligence was applied.®® By
the late seventeenth century, collision suits began to come before the
courts—collisions of vessels at sea, of horse-drawn carriages on highways,
and of carriages with pedestrians. Since these collisions involved forceful
contacts, they raised a clear trespass possibility. Yet, for several possible
reasons,®! these suits were frequently pleaded in case, with liability de-
pending on proof of the defendant’s negligence.®? Even when the facts of a
particular collision led to its being presented in trespass, it appears that

54. Modern tort law recognizes that the defendant’s “control” of the harm-causing instrumental-
ity points in the direction of res ipsa Joquitur. The early English fire cases are sensibly interpreted in
a res jpsa way in Williams, Book Review, 25 U.C.L.A. L. REV. 1187, 1193 (1978).

For discussion of a series of changes in English law initiated by a badly worded 1707 statute (6
Anne, c. 31, § 6), see Ogus, supra note 50, at 107-21.

55. Professor Milsom has shown that even prior to the development of case, victims of indirect
harm were occasionally allowed to proceed in trespass by relying on fictitious or ritualistic allegations.
But he does not scem to argue that this fictionalization ever became routine. See S. MILSOM, supra
note 33, at 290-91. “Just how widespread the use of dishonest writs . . . had been before 1367 we
shall probably never know.” M. PRICHARD, supra note 33, at 8.

56. Sec S. MILSOM, supra note 33, at 301; T. PLUCKNETT, supra note 37, at 469.

57. See Gregory, supra note 1, at 363-65.

58. See S. MILSOM, supra note 33, at 394.

§9. Sec C. FIFOOT, supra note 32, at 66-92 (discussing early examples of case). These suits in-
volved parties in a pre-existing economic relation. Note, in this regard, that even the medieval law of
contract tended to resist strict liability. See McGovern, Enforcement of Informal Contracts in the
Later Middle Ages, 59 CALIF. L. REV. 1145, 1161-67 (1971). “Apparently the notion of responsibil-
ity without fault on the basis of a contractual undertaking was generally foreign to medieval ways of
thought. . . .” Id. at 1165.

60. See J. BAKER, AN INTRODUCTION TO ENGLISH LEGAL HISTORY 343 (1979).

61. One reason was loss of control. See note 42 supra. Another reason was vicarious liability. See
p. 1726 infra.

62. See M. PRICHARD, supra note 43, at 16-20 (discussing the landmark status of the negligence
reasoning in Mitchil v. Alestree, 1 Vent. 295, 2 Lev. 172, 3 Keb. 650 (1676)); see generally C.
FIFOOT, supra note 32, at 164-65.
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negligence was recognized as the liability pivot.®® Of course, collisions of
one sort or another—often involving railroads—came to typify tort litiga-
tion in the nineteenth century.

One early fire opinion, in vacillating between strict liability and negli-
gence, indicates that an employer could be held strictly liable for the
within-the-employment negligence of his employee in allowing a fire to
spread.** In general, any claim of vicarious liability relegated a plaintiff to
case,” and as late as 1685 the law was willing—the fire cases apart—to
hold employers liable only for torts they had actually commanded.® In its
sixteenth-century form, moreover, the command rule evidently required
the employer to have “commanded the very act in which the wrong con-
sisted (unless the command had been to do a thing in itself unlawful).”¢’
Gradually, however, in eighteenth-century England the modern notion de-
veloped that the employer could be held liable for any of his employee’s
scope-of-employment torts;*® but in personal injury cases this notion seems
to have been associated with the assumption of some negligent conduct on
the employee’s part.*®

Therefore, whatever the strict liability possibilities that may have har-
bored in the writ of trespass, these possibilities evidently were connected
to or at least contained by a narrow rule of employer vicarious liability,”
a rule that, as it eventually expanded, acquired a noticeable negligence
orientation. Negligence, moreover, was all along the accepted standard of
liability in the malpractice and the collision cases. Indeed, if one searches
traditional English tort law for clear instances of strict liability, one winds
up mainly with the animal cases. Even these cases reveal an uncertain
prior history. Cattle owners originally were held liable for those cattle
trespasses that their owners deliberately incited;’* and the early suits over
animals attacking humans may well have involved plain negligence on the
part of the animals’ custodians.”? To be sure, over time each of these

63. See J. BAKER, supra note 60, at 343; S. MILSOM, supra note 33, at 395.

64. See Beaulieu v. Finglam, Y.B. 2 Hen. 4, {. 18, pl. 6 (1401).

65. See M. PRICHARD, supra note 43, at 18.

66. See T. PLUCKNETT, supra note 37, at 472-75.

67. See Wigmore, Responsibility for Tortious Acts: Its History-II, 7 HARV, L. REV. 383, 392
(1894).

68. The account afforded here is in opposition to the common assumption that the scope-of-em-
ployment test is of “ancient” origin. See L. LEVY, THE LAW OF THE COMMONWEALTH AND CHIEF
JUSTICE SHAW 166-67 (1957).

69. See C. FIFOOT, supra note 32, at 185-86; Wigmore, supra note 67, at 394-402,

70. The narrowness of this rule embarrasses the claim that traditional English law, had it only
been carried forward, would have served as a powerful liability source in the nineteenth-century
industrial setting. It is unclear, however, how the “particular command” rule would have worked as
applied to railroad companies running trains on their tracks.

71. See S. MILSOM, supra note 33, at 291,

72. See Arnold, supra note 33, at 366-67.
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animal doctrines inclined in the direction of strict liability.” But the ex-
planations for these evolutions remain very much in doubt;”* and in any
event the modest animal rules posed no particular threat to nineteenth-
century industrialization.

To sum up, then, the strict liability strands in traditional English law
seem ambivalent and confused; the negligence strands, both more distinct
and more capable of extended application. Since, however, it is nine-
teenth-century American law that we ultimately seek to understand, it
makes sense to inquire about pre-nineteenth-century doctrine in this
country.

B. United States

Subsidy scholars prior to Professor Horwitz (including, for example,
Professor Gregory)™ tended to assume that early American doctrine had
simply followed English models. Not accepting this assumption, Horwitz
chooses to undertake a substantial American law investigation.”® On the
American side as well, however, the historian suffers from a paucity of
evidence;”” judicial opinions do not become readily available until after the
ratification of the Constitution.” Nonetheless, Horwitz professes to
demonstrate that turn-of-the-century American law was comprehensively
committed to strict liability.

Horwitz’ most inclusive argument is that in 1800 both trespass and case
were governed by a firm rule of strict liability, a rule that American
courts later overthrew in favor of a negligence standard.” To document

73. In the dangerous animal cases, strict liability was qualified by a requirement of scienter,
which introduces the element of deliberate risktaking.

74. For a range of opinions on the trespassing cattle cases, see A. HARARI, THE PLACE OF NEGLI-
GENCE IN THE LAw OF TORTS 135-36 (1962); S. MILSOM, supra note 33, at 291; M. PRICHARD,
supra note 43, at 9; Schwartz, Foreword: Understanding Products Liability, 67 CALIF L. REV. 435,
459 n.159 (1979).

75. See Gregory, supra note 1, at 364-65.

76. The assumption does seem plausible, however, given many American judges’ perception of the
general continuity of Anglo-American common law, a perception fortified by American reception stat-
utes. An American inquiry should therefore be careful to identify and explain any substantial differ-
ences between England’s common law and the common law in this country. I do not find that Hor-
witz exhibits this care. See notes 79, 95, 96, 98 infra.

77. The only general study of American colonial law is R. MORRIS, STUDIES IN THE HISTORY OF
AMERICAN LAW (2d ed. 1959). But Morris begs the question by assuming that American law accu-
rately followed English precedents. Moreover, since the basic Morris text is now over 50 years old, its
understanding of English law is no longer reliable. For whatever it is worth, Morris’ basic conclusion
is that the general colonial rule (subject to exceptions) was “no lability without fault.” Id. at 201-58.

78.  “{I]t is pointless to speak of an ‘American law’ before the 1800’s.” G. GILMORE, THE AGES
OF AMERICAN LAW 8 (1977). At the least, the meagerness of the pre-1800 American judicial record
makes it harder for the reader to believe that turn-of-the-century American law sharply deviated from
English norms.

79. M. HORWITZ, supra note 1, at 90-91, n.146. Horwitz thus implies that American case in
1800 bore remarkably little resemblance to its English namesake—given the latter’s traditional negli-
gence affiliations. See pp. 1725-26 supra. Yet one 1826 New Hampshire opinion not only equates
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this sequence, he cites three opinions®* in New York, Massachusetts, and
Pennsylvania, all rendered between 1817 and 1833, and identifies them as
“turning point[s]” in the law.®' The three opinions plainly do espouse a
negligence point of view. In none of them, however, is there any indica-
tion of a prior general rule of strict liability that the courts thought they
were abrogating. Far from “boldly annoucing . . . for the first time” a
negligence liability standard,®* the courts conceived of themselves as apply-
ing a negligence rule that to whatever relevant extent was already in the
law. The opinions of the Massachusetts and Pennsylvania courts have
been skillfully parsed to this effect by Professor Williams.** Horwitz im-
putes to the plaintiff in the New York case, Foot v. Wiswall** the claim
that the defendant “acted at his peril.”® In fact, the plaintiff agreed that
“negligence” was the key to the case,* and explicitly alleged that the de-
fendant was at “fault” for navigating “in a night so dark that vessels
could not be distinguished.”®” Only in the context of this basic element of
original fault did the plaintiff refer to the defendant as “afterwards” hav-
ing “acted at his peril.”®

Horwitz elaborates on his general position on trespass and case by re-
ferring to various specific lines of authority.*® He claims that in 1800 “vir-

case with negligence, but indicates that this equation was “well settled” in the common law. See
Dalton v. Favour, 3 N.H. 465, 466 (1826), discussed at p. 1731 infra.

At one point Horwitz refers to nineteenth-century American decisions as undermining “the basic
presumption of compensation for injury that had been erected over several centuries of the common
law.” M. HORWITZ, supra note 1, at 89. Given the “several centuries” allusion, the common law in
question obviously is that of England. Since the “presumption of compensation” assessment is inapt
for case, it must be English trespass that Horwitz has in mind. But the explanation above of the
complexities of trespass suggests that the Horwitz characterization is facile. See, for example, the
recognition of a Weaver v. Ward defense of “inevitable accident” in Harvey v. Dunlop, Hill & Den.
193 (N.Y. 1843) (Lalor Supp. 1857). Horwitz tries to treat Harvey as an “after-the-transformation”
case. M. HORWITZ, supra note 1, at 91. But this tactic fails, because the Harvey opinion is written in
quite traditional terms, relying on Weaver even to the point of placing on the defendant the burden of
proof, and because Horwitz fails to cite “before” cases, in New York or elsewhere, that reject the
Weaver defense in the trespass context.

80. The cases are Sproul v. Hemmingway, 31 Mass. 1 (14 Pick. 1833); Foot v. Wiswall, 14
Johns. 304 (N.Y. 1817); Lehigh Bridge v. Lehigh Coal & Navig. Co., 4 Rawle 8 (Pa. 1833).

81. M. HORWITZ, supra note 1, at 90-91, 96-97, 298.

82. Id. at 90, 97.

83. Williams, supra note 54, at 1191-93. I would supplement Williams only by referring to the
Lehigh Court’s expansive definition of the circumstances that would tend to show negligence. 4 Rawle
8, 25 (Pa. 1833).

84. 14 Johns. 304 (N.Y. 1817).

85. M. HORWITZ, supra note 1, at 90 n.146.

86. 14 Johns. 304, 305-06 (N.Y. 1817).

87. Id. at 306.

88. Id. Foot, like Sproul, was a collision case; and traditional English law dealt with collision
claims in negligence terms. See pp. 1725-26 supra. Horwitz, while finding that collision litigation in
eighteenth-century America was surprisingly rare, adverts to one 1770 Massachusetts case that indeed
applied a negligence standard. See M. HORWITZ, supra note 1, at 88 n.141.

89. One of Horwitz’ arguments is that strict liability in tort was “just another application” of the
general rule of just compensation for the taking of property. M. HORWITZ, supra note 1, at 97. What
makes this claim so curious is Horwitz’ own showing that the just compensation requirement was
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tually all injuries were still conceived of as nuisances,” and that nuisance
was then a strict liability tort.”® But if by “injury” Horwitz means “per-
sonal injury,” he cites no cases to prove his point; all of his nuisance refer-
ences involve situations in which the defendant’s land activity harmed or
interfered with the plaintiff’s land. Moreover, that nuisance law in 1800
actually was governed by a comprehensive strict liability rule is far less
clear than he suggests.”

Horwitz also claims that American officials and professionals were held
liable for neglect of duty and that “neglect” was a strict liability concept.®?
He does uncover two cases placing strict liability on sheriffs for the escape
of debtors.”® But the other cases he cites clearly rely on the idea of actual
fault. His early medical case held a doctor liable for performing surgery
in a “most unskilled, ignorant, and cruel manner,”* while his legal mal-
practice case explicitly concerned the “improper management™® of civil
litigation.

Horwitz further argues that turn-of-the-century American law held
employers liable for all harms caused by their employees’ acts, without
regard to whether these acts were at all negligent.’® But the two ship colli-
sion opinions he brings forward fail to bear him out.”” In Bussy v. Don-
aldson,’® for example, the Court strongly suggested that there would be no

surprisingly absent from American law at the turn of the century; moreover, as the requirement itself
developed in the nineteenth century, courts subjected it to important limitations. See id. at 66 (noting
“a clear trend” in the law and “an equally clear countertrend”).

90. Id. at 85; see id. at 90 (nuisance “dominated tort actions for injuries”).

91. See Williams, supra note 54, at 1193-97. For example, Hay v. Cohoes Co., 2 N.Y. 159
(1849), relied on in M. HORWITZ, supra note 1, at 70 n.47, was a blasting case and as such is subject
to a special liability rule. See Spano v. Perini Corp., 25 N.Y.2d 11, 15-16, 250 N.E.2d 31, 33-34, 302
N.Y.S.2d 527, 530-31 (1969) (discussing Hay).

92, M. HORWITZ, supra note 1, at 85-87.

93. Patten v. Halsted, 1 N.J.L. 277 (Coxe 1795); Johnson v. Macon, 1 Va. 4 (1 Wash. 1790).

94. Cross v. Guthery, 2 Root 90, 91 (Conn. 1794). Horwitz also cites Coker v. Wickes (R.L
1742), reported in Chafee, Reports Records of the Rhode Island Court of Equity, 1741-1743, 35
PUBLICATIONS OF THE COLONIAL SOCIETY OF MASSACHUSETTS 91, 105-07 (1944). Coker concerned a
patient’s family that refused to pay the doctor’s bill on grounds that the doctor’s “performance” had
been “altogether bad.” Id. at 105. The court, finding the doctor’s performance adequate, ordered
payment.

95. Stephens v. White, 2 Va. 203, 211-12 (2 Wash. 1796).Since the English decisions also ex-
plained professionals’ lability in negligence terms, see p. 1725 supra, these American opinions are
hardly surprising.

96. M. HORWITZ, supra note 1, at 91-92. As English law plainly did not subject employers to any
liability this extreme, see p. 1726 supra, Horwitz here implicitly assumes a strong divergence between
the American and the English positions.

97. One is Snell v. Rich, 1 Johns. 305 (N.Y. 1806). The Snell court nonsuited a plaintiff on
grounds that the person responsible for the collision was not the defendant’s employee. The plaintiff
had specifically alleged that the vessel had been “carelessly navigated and managed.” The court’s
opinion is ambiguous as to whether the plaintiff’s evidence verified this allegation. Id. at 305.

Horwitz also cites, but then derides as anomaly, an early South Carolina opinion denying an em-
ployer’s liability because of the lack of negligence in his employee’s conduct. Snee v. Trice, 3 S.C.L.
178 (1 Brev. 1802), discussed in M. HORWITZ, supra note 1, at 92-93.

98. 4 Dall. 206 (Pa. 1800). The Bussy plaintiff had alleged the pilot’s “negligence, and improvi-
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liability for collisions resulting from “mere accident.”®® Horwitz quotes
only from a separate opinion by Justice Smith. Smith agreed with the
Court on the issue of the defendant’s “responsibility” but disagreed with
respect to the “assessment of damages,” suggesting that while full com-
pensation is mandatory when an injury is caused by the defendant’s
“gross negligence,” if the injury is “merely fortuitous and accidental” the
measurement of damages should be left to the “discretion” of the jury.'®
Whatever the meaning of this confused passage, it was written as a dis-
senting view.'"!

In short, Horwitz’ assuredly interesting assortment of evidence seriously
fails to uphold his various strict liability positions.'®® But one scholar’s
failure of proof, while in this case suggesting the considerable pertinence
of the negligence idea from an early date, still may leave us unenlightened
about the actual state of the law. At this point, I can describe in detail the
nineteenth-century experience in New Hampshire and California.

The New Hampshire record makes clear that tort case law remained
quite spare during the first half of the nineteenth century. Indeed, the
Supreme Court, obviously not then conceiving of tort as a discrete field of
law, was inclined to deal with injury problems on a rather individualized
basis. The only tort-like cases in the first two volumes of the state’s Re-
ports, which covered the period up to 1820,' concerned the liability of
sheriffs. In those cases, the Court originally supported strict liability,
though by the 1820s it was applying a negligence standard.'”® Two
spreading fire opinions in 1823 were written in negligence terms, with
negligence rather plainly carrying the meaning of a lack of care or skill.'*
In one of these cases, the Court revealed an unwillingness to accept the
general scope-of-employment rule, and therefore withheld liability.!* Dal-

dent and unskillful management.” Id. at 206. Bussy and Snell v. Rich, 1 Johns. 305 (N.Y. 1806), are
both collision cases; on the tradition of the negligence standard for collisions, see pp. 1725-26 supra.

99. 4 Dall. at 207. Ruling that the ship’s pilot was guilty of gross negligence and that the pilot
was a legal agent of the ship’s owner, the Bussy court found the defendant liable. The court then held
that full compensation is the general test for damages whenever there is liability.

100. Id. at 208.

101. Moreover, Smith was merely stating his own thoughts as to the proper legal rule. See id. He
made no claim that his own views were sanctioned by history, or that there were recognized prece-
dents that the majority was impugning.

102. For criticism of the scholarship in Horwit2’ contracts chapter, see Simpson, The Horwitz
Thesis and the History of Contracts, 46 U. CHI. L. REV. 533 (1979).

103. Unfortunately, there is only one volume of opinions for the initial period of 1803-1815. The
preface to that volume suggests the possible existence of additional unpublished opinions. N.H.
(Smith) at v. But if they did exist, they are no longer available. See Letter to the author from Frank
C. Mevers, New Hampshire State Archivist (June 20, 1980)(on file with Yale Law Journal).

104, See pp. 1735-36 infra (discussion of early New Hampshire case law).

105. See Chesley v. Thompson, 3 N.H. 9 (1823); Wilson v. Peverly, 2 N.H. 548 (1823).

106. See Wilson v. Peverly, 2 N.H. 548, 549-50 (1823) (distinguishing between manual laborers
and general agents).
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ton v. Favour,' in 1826, granted a negligence recovery in case to the
victim of a firearms accident. Since the entire trespass-case distinction was
largely ignored in other New Hampshire opinions,'*® Dalton’s ambivalent
discussion of the requisites for trespass'® turned out to be without conse-
quence.'"® In 1827, in the first of many trespassing cattle cases, the Court
announced rules so complex as to resist classification along the negligence-
strict liability axis.!! In 1843, the Court in its first carriage collision case
applied a negligence standard and inferred actionable negligence from a
statutory violation.'? The next year, in a single dog-bite case, the Court
accepted scienter-based strict liability.'*?

In all, there is nothing in the New Hampshire record during this half-
century that confirms Horwitz’ view that American judges consciously in-
tervened to overthrow a solid, general rule of strict liability.'"* Nor is
there a single New Hampshire tort opinion that bears the stamp of the
dynamic, utilitarian reasoning that Horwitz believes was characteristic of
that period’s judiciary.'*® The record instead supports a Friedman-like ap-
praisal'*® that tort law did not begin to gain any momentum or achieve
any density until mid-century. In 1849, the Court for the first time en-
dorsed the scope-of-employment rule, and applied, indeed extended, that

107. 3 N.H. 465 (1826).

108. There is loose language in one opinion somewhat suggesting strict liability in trespass. See
Sinclair v. Tarbox, 2 N.H. 135, 136 (1819). But for one holding, in a narrow context, that even a
direct injuror is not a trespasser unless he is genuinely a “wrong doer,” see Cory v. Little, 6 N.H.
213, 214 (1833).

109. In onc paragraph the Court suggests that directness is the test of trespass, but a later para-
graph focuses on willfulness. See 3 N.H. at 466.

110.  Dalton’s more general holding is that the victim of a directly caused injury is not required to
plead in trespass, but can proceed in case so long as he alleges the negligence of the defendant; as
noted, see note 79 supra, the Court regarded the identification of case and negligence as “well settled”
by the common law. Horwitz' effort to treat Dalton as a “transformation™ case, see M. HORWITZ,
supra note 1, at 94, seems frustrated by the Court’s opinion, which primarily relies on prior authority.
And that reliance was by no means disingenuous. For example, the New York opinion in Blin v.
Cambell, 14 Johns. 432 (N.Y. 1817), seems exactly in point, even to the extent of involving guns. For
one cffort to explain the evolution of English law, see Prichard, supra note 42.

111, Avery v. Maxwell, 4 N.H. 36 (1827). A New Hampshire statute contributed to the
complications.

112, Brooks v. Hart, 14 N.H. 307 (1843). The Court, while suggesting a result of no liability in
the case of “mere . . . misfortune,” found it difficult to understand how a carriage-driver could violate
the state’s stay-to-the-right statute without being guilty of negligence of some sort. See id. at 311-12.

A 1786 statute imposed liability on towns for highway accidents caused by highway defects. Find-
ing itself largely bound by the “plain letter” of this statute, the Court in an early opinion held that a
town’s liability did not depend on its knowledge of the defect. Morrill v. Town of Deering, 3 N.H.
53, 54 (1824).

113. Kittredge v. Elliott, 16 N.H. 77 (1844).

114, The only particular strict liability rule that the Court knowingly rejected was the one per-
taining to sheriffs. The sheriff cases possess a special economic logic that complicates Horwitz’ larger
argument. See pp. 1735-36 infra.

115. See M. HORWITZ, supra note 1, at 1-4.

116. Friedman’s views are described in note 16 supra.
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rule in a case involving negligence in railroad construction.'” In subse-
quent New Hampshire opinions in the 1850s and 1860s, “tort” gradually
emerged as a coherent body of law, with negligence its guiding liability
principle.''® This process was later ratified by Chief Justice Doe’s opinion
in Brown v. Collins.'** Brown’s holding, in denying liability, was actually
quite narrow.'?® But the Doe opinion, revealing what Professor White re-
fers to as the new interest in “conceptualization,”**' contained a critique
of certain strict liability ideas, including those discernible in the array of
English opinions in Rylands v. Fletcher.'*

In California, the case law did not begin, of course, until the opening of
the state court system in 1850. What is impressive is how frequent tort
suits were from the outset and how immediately negligence emerged as
the almost unquestioned liability standard.'” Both before and after Ry-
lands, the California Supreme Court decided escaping water cases on a
negligence basis,'** never even considering any Rylands argument. The
Court found that early state statutes superseded the English rule of strict
liability for trespassing cattle,'® and deemed negligence to be an ample
basis for liability in two blasting cases.'*® Only with respect to the custody

117. See Stone v. Cheshire R.R., 19 N.H. 427, 435 (1849), discussed at p. 1742 infra.

118.  The Court read negligence into the highway defect statute, see note 112 supra, in Hubbard
v. City of Concord, 35 N.H. 52, 68-69 (1857), and in Johnson v. Town of Haverhill, 35 N.H. 74, 80
(1857).

119. 53 N.H. 442 (1873).

120. In Brown, the defendant’s horse, frightened by railroad noise, bolted out of the defendant’s
control and damaged a post on the plaintiff’s property.

[Wlhatever may be the full legal definitions of necessity, inevitable danger, and unavoidable
accident, the occurrence complained of in this case was one for which the defendant is not
liable, unless every one is liable for all damage done by superior force overpowering him, and
using him or his property as an instrument of violence.
Id. at 451. For the possible liability of the railroad as the originating cause in such cases, see note 212
infra.

121. See G. WHITE—TORT LAW, supra note 12, at 4-8.

122. L.R.1 Ex. 265, L.R. 3 H.L. 330 (1868).

123. See, c¢.g, Hallower v. Henley, 6 Cal. 209 (1856) (employer liable for negligence); Innis v.
Steamboat Senator, 4 Cal. 5 (1852) (applying fault rules to ship collision). Of the early negligence
opinions, the only one that actually reflected on the negligence standard was Hoffman v. Tuolumne
Couinty Water Co., 10 Cal. 413 (1858), a breaking dam case in which the strict liability alternative
came to the Court’s attention by way of certain property law maxims. California never adopted the
writ system and thus succeeded in avoiding the trespass-case confusion. See Fraler v. Sears Union
Water Co., 12 Cal. 555, 557 (1859) (trespass-case distinction “nice, and now obsolete™). The scope-
of-the-employment rule of vicarious liability was accepted by the California Court without serious
discussion. See Thorne v. California Stage Co., 6 Cal. 232, 233 (1856).

124. See, e.g., Campbell v. Bear River & Auburn Water & Mining Co., 35 Cal. 679 (1868);
Hoffman v. Toulumne County Water Co., 10 Cal. 413 (1858).

125. Waters v. Moss, 12 Cal. 535, 539 (1859). Compare Hahn v. Garratt, 69 Cal. 146, 10 P, 329
(1886) (common law rule in effect in one county) with Merritt v. Hill, 104 Cal. 184, 37 P. 893
(1894) (common law rule rejected state-wide). See note 128 infra.

126. See Buchel v. Gray Bros., 115 Cal. 421, 47 P. 112 (1896); Mariani v. Dougherty, 46 Cal. 27
(1873). For two other blasting opinions that perhaps intermediate between negligence and strict liabil-
ity, see Munro v. Pacific Coast Dredging & Reclamation Co., 84 Cal. 515, 24 P. 303 (1890), and
Colton v. Onderdonk, 69 Cal. 155, 10 P. 395 (1886), discusssed in note 301 infra.
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of animals known to be dangerous did the Court accept strict liability,'?’
and even here one judge dissented, finding insufficient reason to depart
from the negligence standard.

The California common-law opinions during this half-century alto-
gether avoided anything resembling a general discussion of industrial or
economic policy.”® This is true of the 1850-1900 New Hampshire opin-
ions as well, with the interesting exception of Brown v. Collins, which
frequently alludes to “progress and improvement” as providing support
for its negligence views.'” What I understand Doe to be saying is not that
enterprise should be relieved of liability as such, but rather that, in light
of the nineteenth-century’s hardly deniable public interest in economic de-
velopment, liability should not be imposed when there is no proper “legal
principle” or “legal reason” for doing so0.'* As a study of the possible
“legal principles” for strict liability, Doe’s opinion surely ranks as an im-
pressive document,"! especially when measured against the then-existing
literature. The conclusion he reached was that a rule of strict liability did
not seem justified.'*

This conclusion, it should be noted, was one that was shared by all the
leading legal intellectuals of Doe’s generation.’® In The Common Law,
published eight years after Brown, Holmes declared that strict liability
“offend[ed] the sense of justice.”'** Wigmore, writing in 1894, praised

127. Laverone v. Mangianti, 41 Cal. 138 (1871).

128. Two California opinions, concerned with the trespassing cattle problem, did discuss the rela-
tive importance to the state of ranching and farming. See Hahn v. Garrett, 69 Cal. 146, 147, 10 P,
329 (1886); Waters v. Moss, 12 Cal. 535, 538 (1859). The Court’s purpose, however, was merely to
provide the background for particular state statutes whose implications dictated the Court’s holdings.
See Merritt v. Hall, 104 Cal. 184, 37 P. 893 (1894) (explaining prior cases).

129. 53 N.H. 442, 448 (1873).

130. 53 N.H. 442, 447-448 (1873).

131,  Doe’s critique of the Rylands opinions is plainly formidable. In considering the occasional
trespass locution that the law looks only to the hardship of the victim, Doe suggested that “by trans-
ferring the hardship from one party to another, nothing more will be done than substitute one suffer-
ing party for another.” Id, at 445. Identical analysis appears in an often cited passage in R. KEETON
& J. O’CONNELL, BASIC PROTECTION FOR THE TRAFFIC VICTIM 242 (1965).

132.  Anyone who is inclined to pigeonhole Doe as a *‘conservative” must reckon with his many
liberal judicial innovations, including the recognition of a generous criminal insanity defense, the abo-
lition of the writ system, the reform of the rule against perpetuities, and the admission of women to
the New Hampshire bar. See J. REID, supra note 12, at 56, 116, 121, 128.30, 267.

133. It would be interesting to know how this consensus among legal intellectuals related to the
more general themes of moral philosophy in the late nineteenth century. In this respect, Professor
White’s book, G. WHITE—TORT LAW, supra note 12, is less helpful than one might have hoped.

134.  O. HOLMES, supra note 34, at 77-78. Holmes’ famous historical appraisal was that the com-
mon law had never accepted strict liability “unless in that period of dry precedent . . . between a
creative epoch and a period of solvent philosophical reaction.” Id. at 72.

Professor Reid places Doe and Holmes in stark opposition, mainly because of their differing views
on the role of the jury. See J. REID; supra note 12, at 140-47. But on the question of the “rightness”
of the general rule of negligence liability, Doe and Holmes were in basic accord. (It is true that
Holmes, unlike Doe, was sympathetic to a limited rule of strict liability for Rylands-like “ex-
trahazardous™ activities. O. HOLMES, supra note 34, at 119, 122-25.)
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Doe’s Brown opinion as “masterly.”*** Ames expressed the view that strict
liability asserts an “unmoral standard,”*** and Thayer recorded his agree-
ment with the “fundamental proposition of the common law which links
liability to fault.”**” Thayer’s view rested in good part on his assessment
of “[h]low powerful a weapon the modern law of negligence places in the
hands of the injured person. . . .”'*® This assessment is at least roughly
congruent with my own observations on the nineteenth-century negligence
system, which are set forth in the following sections.

II. Economic Developments and Tort Responses

A high degree of abstraction afflicts the legal historians’ typical refer-
ences to nineteenth-century “entrepreneurs” and “infant industries.”'*
Except for the railroads,'*® the enterprises in question are rarely identi-
fied, and the entire nineteenth century is generally treated as a single,
undifferentiated economic episode. Yet any effort to ascertain how nine-
teenth-century tort law related to the American economy should refer to
the specific economic developments occuring during that century. What
follows is a summary of those developments and an amplification of tort
law’s response to the injury claims they engendered.

A. Traditional Economic Enterprise

In 1790, shortly after the ratification of the Constitution, the vast ma-
jority of Americans lived and worked on family farms.*' In the urban
towns, simple products were fabricated by artisans, working either alone
or with apprentices; general merchants engaged in the process of buying
and selling a wide range of products, although with an increasing interest
in specialization.'*> But even in such a pre-industrial economy, lending

135. Wigmore, Responsibility for Tortious Acts: Its History—III, 7T HARV. L. REV. 441, 455 n.3
(1894).

136. Ames, Law and Morals, 22 HARV. L. REV. 97, 99 (1908).

137. ‘Thayer, Liability Without Fault, 29 HARV. L. REV. 801, 815 (1916). For an expression of
alarm about workers’ compensation as incompatible with the general negligence rule, see Smith, Se-
quel to Workmen’s Compensation Acts, 27 HARV. L. REV. 235, 344, 368 (1913).

138. Thayer, supra note 137, at 805. For Doe’s own understanding of the ambitiousness of negli-
gence liability, see p. 1744-45 & notes 293, 356 infra.

139. See McClain, supra note 6, at 395; Foner, Book Review, NEW YORK REVIEW OF BOOKS,
April 14, 1977, at 37, 38.

For occasional specifics in Horwitz’ account, see M. HORWITZ, supra note 1, at 100, 292 n.49.

140. Friedman’s tort law discussion emphasizes the railroads, but at the expense of largely ignor-
ing other nineteenth-century businesses. See L. FRIEDMAN, supra note 1, at 409-427.

141. Only 5% of the population resided in urban areas while almost 90% of the work force was
engaged in agricultural pursuits. A. CHANDLER, THE VISIBLE HAND 51 (1977); Lampand, The
Evolving Sytem of Cities in the United States: Urbanization and Economic Development, in ISSUES IN
URBAN EcoONOMICS 81, 108 (H. Perloff & L. Wingo eds. 1968).

142. A. CHANDLER, supra note 141, at 14-19, 51-52.
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transactions had become common; and one line of early nineteenth-cen-
tury New Hampshire cases dealt with a tort-like dimension of the law of
creditors’ rights. A debtor who failed to pay could be imprisoned at his
creditor’s behest; if the debtor escaped, the creditor could sue the sheriff in
charge. Horwitz cites New Jersey and Virginia cases in the 1790s in
which sheriffs were held strictly liable for their “neglect of duty” to en-
sure the debtor’s confinement.'* An 1809 New Hampshire Supreme
Court opinion contains dictum to the same effect.’** But in later cases in
which sheriffs were actual defendants, the New Hampshire Court proved
remarkably hostile to strict liability. An 1819 decision reasoned that
should a prisoner escape even though a sheriff had made “all honest at-
tempts to discharge [his] duties,” the jury should be permitted “to relieve
the sheriff from any but nominal damages.”*** If enforcing the letter of the
statute would have imposed on the sheriff a harsh liability for a debtor’s
escape, the Court concluded that the statute should be interpreted imagi-
natively to prevent this from happening.'* In general, while a sheriff
could be held liable for his “neglect of duty,” the “duty” in question was
merely to make “all reasonable effort.”'*’

In New Hampshire, then, “sheriff”’ law abandoned an early strict lia-
bility suggestion in favor of what amounted to a negligence liability
rule."* This New Hampshire development is perhaps in line with the
doctrinal story that Horwitz tells. Yet, if anything, the rearrangement of
values that this development entailed disputes the story’s supposed moral.
According to Horwitz, turn-of-the-century strict liability achieved a “fair
result between private litigants,”'** while the later nineteenth-century
negligence rule flaunted a pro-development bias. Yet in the sheriff cases,
the commercial interests were on the plaintiff’s side of the lawsuit. The
Court’s 1809 opinion explicitly justified sheriff strict liability on the
grounds that without it, “[c]reditors would have miserable security for

143. Patten v. Halsted, 1 N.J.L. 277 (Coxe 1795); Johnson v. Macon, 1 Va. 4 (1 Wash. 1790),
both discussed in M. HORWITZ, supra note 1, at 86-87, 296 nn.132 & 133, Sheriff cases date back to
medieval England; Milsom regards them as an offshoot of the law of bailment. S. MILSOM, supra note
33, at 268.

144. Steele v. Warner, N.H. (Smith) 263, 265 (1809).

145. Gordon v. Edson, 2 N.H. 152, 154 (1819) (dictum). To be sure, even the award of nominal
damages presupposed strict liability of a sort. But nominal damages are the functional equivalent of
no liability at all, and no liability was the result that the Gordon Court clearly sought to achieve. The
Court believed that it was proposing a reform of the law: that prior to its opinion the law had
required the sheriff to pay the full amount of the debt. Id. at 153.

146. See Gordon v. Edson, 2 N.H. 152, 154-56 (1819); Tappan v. Bellows, 1 N.H. 100, 109-10
(1817).

147, See Ferrin v. Symonds, 11 N.H. 363, 366 (1840).

148. For a similar trend in sheriff attachment-of-property cases, compare Porter v. Tarlton, N.H.
(Smith) 372 (1814) (strict liability) with Runlett v. Bell, 5 N.H. 433 (1831) (negligence).

149, See M. HORWITZ, supra note 1, at 1.
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their debts.”**® In contrast, the Court’s later negligence opinions found the
imposition of stricter obligations on sheriffs to be unfairly harsh. This
particular shift from strict liability to negligence, far from disparaging
fairness for the sake of commercial advantage, evidently subordinated
commercial interests in order to achieve what the Court perceived to be a
just result.!s*

B. The Textile Mills

In late eighteenth-century England, the new textile mills, with their
spinning “mule” and power loom technology, initiated the Industrial
Revolution.*? Eventually, the secrets of their technology were transported
across the Atlantic,”®® and in the early nineteenth century, textile mills
began appearing in New England, where local workers already possessed
a comparatively high level of technical and mechanical skills.'** These tex-
tile mills constituted the first significant stage of American industrializa-
tion."* Economists like W.W. Rostow, who identified railroad building in
the 1840s as the “takeoff point” for the modern American economy,'*
erred in overlooking the “remarkable explosion of industrial activity”
prior to 1840, an explosion “dominated in every sense” by the textile
mills.”” In 1840, the vast majority of all “factories” in the United States
were textile mills;'* as late as 1860, textiles remained the country’s larg-
est manufacturing industry.'*®

From the start, these mills found a particular haven in New Hamp-
shire, whose streams and rivers provided an ample source of power.!*

150. Steele v. Warner, N.H. (Smith) 263, 265 (1809).

151. In relaxing the liability pressure on jailers, the Court was possibly expressing its humane
opposition to imprisonment for debt. See W. NELSON, AMERICANIZATION OF THE COMMON LAW 149-
50 (1975) (discussing Massachusetts law).

152. See D. LANDES, THE UNBOUND PROMETHEUS 41-42, 80-88 (1969).

153. English law attempted to prohibit the export of textile machinery and even to prevent the
emigration of mechanics who had experience with textile technology. See G. GUNDERSON, A NEW
ECONOMIC HISTORY OF AMERICA 159 (1976).

154. See Hekman, The Product Cycle and New England Textiles, 94 Q. J. ECON. 697 (1980).
For an explanation of why New England’s work force was unusually skillful, see id. at 700-01.

155. See A. CHANDLER, supra note 141, at 67-72; S. RATNER, J. SOoLTOW, & R. SYLLA, THE
EVOLUTION OF THE AMERICAN ECONOMY 185-90 (1979).

156. See W. ROSTOW, THE STAGES OF ECONOMIC GROWTH 38, 55-56, 61 (2d ed. 1971); pp.
1740-41 infra. For Rostow’s response to his critics, see W. ROSTOW, supra, at 223-41.

157. See Zevin, The Growth of Cotton Textile Production After 1815, in THE REINTERPRETA-
TION OF AMERICAN ECONOMIC HISTORY 122, 122-23 (R. Fogel & S. Engerman eds. 1971). Zevin
suggests that the new technology, which affected the economics of supply, explains slightly less than
half of the phenomenal growth in textile sales. The rest resulted from the economics of demand,
including a growing population with preferences for cotton products. Id. at 125-37.

158. See A. CHANDLER, supra note 141, at 60,

159. For value added data, see S. RATNER, J. SOLTOW, & R. SYLLA, supra note 155, at 190. In
1860, the average cotton textile manufacturer employed 143 persons; no other class of manufacturers
employed, on average, more than 33. Id.

160. In 1850 the three leading cotton textile production states were Massachusetts, New Hamp-
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During the 1820s, cotton textile factory building expanded rapidly. A
number of mills clustered along the Merrimack River to form the new
town of Manchester: industrialization thus fostered urbanization. The
largest of these mills was owned by the Amoskeag Manufacturing Com-
pany, whose operations by 1835 covered 700 acres.

Through 1840, then, textile production was the infant industry that
was foremost in America. Yet the textile mills were almost wholly absent
from tort law decisions in New Hampshire during the first half of the
nineteenth century. Indeed, the tort problems that the New Hampshire
Supreme Court addressed simply had nothing to do with modern eco-
nomic activity; most of the case law looked backward to a more traditional
and largely rural society.!s' There were no suits brought by any injured
employees against their employers, and no tort claims of any sort brought
against the textile factories. “Industrial” as these factories may have been,
the products they fashioned plainly had little accident-causing potential;
and historians’ comments indicate that working conditions within the tex-
tile factories were generally safe.'s?

With respect to the textile industry, therefore, the tort law subsidy the-
sis is not so much false as irrelevant.'®® But if we temporarily allow our
definition of “tort” to expand somewhat, one significant line of cases can
be identified. Textile companies, relying on water for power, were famous
for building dams.'** In early nineteenth-century New Hampshire, many
riparian-law civil actions involved dams that caused harm to adjacent
property by the backup or overflow of river water.’®* The New Hamp-

shire, and Connecticut. See J. DU BOW, STATISTICAL VIEW OF THE UNITED STATES 180 (1854). The
remainder of this paragraph is based on E. MORISON & E. MORISON, NEW HAMPSHIRE 128-34
(1976).

161. The Court’s tort cases concerned roaming livestock, spreading fires, carriage accidents, a .
firearm accident, and a dog-bite. See pp. 1730-31 supra.

162. See E. MORISON & E. MORISON, supra note 160, at 154. According to a recent study of a
large textile company in nineteenth-century Massachusetts, the “basic machine-tending jobs” usually
reserved for women employees were almost free of accident risks; there was some exposure to risk in
the semi-skilled “carding” and “picking” jobs monopolized by men. T. DUBLIN, WOMEN AT WORK 65
(1979).

163, Tort suits against the textile mills remained rare during the 1850-1900 period. A few claims
were finally brought by injured employees. See, e.g., Parent v. Nashua Mfg. Co., 70 N.H. 199, 47 A.
261 (1899); Jacques v. Great Falls Mfg. Co., 66 N.H. 482, 22 A. 552 (1891). And Buch v. Amory
Mig. Co., 69 N.H. 257, 44 A. 809 (1897), often cited today for its good samaritan dictumn, happened
to involve a cotton mill defendant.

164. See Hekman, supra note 154, at 702-03.

165. Riparian rules are a part of property law rather than tort law; they are thus treated by
Horwitz mainly in his property chapter rather than in his tort chapter. I have accepted a relaxation of
a proper tort definiton only in order to bring into my study a significant number of private law
rulings that were concerned with the textile mills in the early decades of their operations. Except for
the case law pertaining to the 1868 Mill Act, I have used 1862 as the cutoff date for reading riparian
opinions in New Hampshire, and I have made no effort to study water law rulings in California. On
the latter, see the complex discussion in McCurdy, Stephen J. Field and Public Land Law Develop-
ment in California, 1850-1866: A Case Study of Judicial Resource Allocation in Nineteenth-Century
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shire Supreme Court decided these cases in accordance with its sense of
the “rights” and “wrongs” of riparian law. The Court’s basic
rule—apparently drawn from tradition—was that a dam owner is almost
automatically liable for the harms that dambuilding causes.'** Although
the textile mills were only occasionally involved in these appeals as imme-
diate parties, the Court’s rule must have been burdensome to the textile
industry. In 1862, the Amoskeag was finally brought into Court as a
water case defendant.’” The Company’s stone dam along the Merrimack
had thrown back water, damaging the plaintiff’s bridge. The Company
argued that its operations necessitated such a dam and that its charter
from the New Hampshire legislature immunized it from liability for such
necessary acts.'*® The Supreme Court, while suggesting that the charter’s
implications might rule out a criminal indictment, specifically concluded
that the charter gave the Company “no right to throw back the water
upon the lands of others to their injury; and for such flowage the defen-
dants are liable, notwithstanding their charter.”'® Thus, when cases in-

America, 10 LAW & SOC. REV. 235, 253-63 (1975).

In his property chapter, Horwitz stresses the extent to which the textile mills benefited from the
mill acts of the early nineteenth century. M. HORWITZ, supra note 1, at 47-53. New Hampshire's
first mill act was enacted, however, in the pre-industrial days of 1718, sce Head v. Amoskeag Mfg.
Co., 113 U.S. 9, 20 (1885), and was therefore obviously written with simple grist mills rather than
modern textile mills in mind. Moreover, the 1718 Act was repealed in 1792, and no new act of
general application was passed until 1868. Id. There thus was no general act in effect in New Hamp-
shire during the epoch in which the great textile mills were built. Moreover, the two or three special
mill acts that were enacted in the course of that epoch were evidently without practical consequence
for private property rights. See Ash v. Cummings, 50 N.H. 591, 595 (1872) (statement of counsel).

The 1868 Act was itself notably genercus inasmuch as it required the mill owner to pay the neigh-
boring landowner a sum equal to 150% of his losses. Head v. Amoskeag Mfg. Co., 113 US. 9, 10 n.*
(1885). The Act thus augmented the landowner’s common-law damage remedy in a major way.

166. See, eg., Cowles v. Kidder, 24 N.H. 364 (1852); Woodman v. Tufts, 9 N.H. 88 (1837);
Gilman v. Tilton, 5 N.H. 231 (1830).

“Reasonable use” was occasionally mentioned by the Court in its dam opinions, but the phrase
seems to have meant little more than the absence of actual injury. See Eastman v. Amoskeag Mfg.
Co., 44 N.H. 143, 159 (1862); Gerrish v. New Market Mfg. Co., 30 N.H. 478, 483 (1854). In the
1860s reasonable use did become quite significant in riparian actions relating to drainage and dis-
charge. Hayes v. Walden, 44 N.H. 580 (1863); Bassett v. Salishury Mfg. Co., 43 N.H. 569 (1862).
The Bassett Court, however, appreciated that reasonable use was apparently no part of the law in the
overflowing dam cases. Id. at 578.

An 1844 opinion dealt with the limited right of the flooded landowner to exercise self-help in
abating the nuisance created by a mill. Great Falls Co. v. Worster, 15 N.H. 412, 438-39 (1844). In
no nineteenth-century New Hampshire case did a landowner seck injunctive relief against the opera-
tion of a dam. Whatever abatement and injunctive opportunities the landowner possessed were super-
seded by the generous monetary remedies in the 1868 Act. Sce note 165 supra.

167. Hookset v. Amoskeag Mfg. Co., 44 N.H. 105 (1862). This is the first New Hampshire
Supreme Court case of any sort in which the Amoskeag is a captioned party.

168. Id. at 107. In a related case, Eastman v. Amoskeag Mfg. Co., 44 N.H. 143 (1862), Amos-
keag relied on a New Hampshire statute that specifically authorized the Company’s erection of a
particular dam.

169. 44 N.H. at 110. The holding in Eastman was similar. “[A]n act authorizing one to build a
dam . . . merely protects him from an indictment for a nuisance in obstructing the river; but if in
doing this he overflows his neighbor’s land, he is liable to an action therefor.” Id. at 160.
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volving the overflow from dams began to subject textile manufacturers to
common-law review, the New Hampshire Court insisted on applying a
traditional liability rule, despite its obviously antidevelopmental tenden-
cies; and it emphatically refused to give the textile mills any special liabil-
ity rule privileges."”®

C. The Transportation Revolution And The Railroads

The first half of the nineteenth century witnessed important advances
in transportation. A number of improved toll roads or “turnpikes” were
built, often by private enterprise, at various locations on the East Coast
and in.the Midwest;'"* these turnpikes provided an important stimulus for
various forms of economic activity. In Randall v. Proprietors of the
Cheshire Turnpike, a turnpike company employee, although willing to
accept the plaintiff’s toll, warned the plaintiff that a bridge along the
turnpike was in a dangerous state of disrepair and advised him to go an-
other way.'”? When the plaintiff attempted to cross anyway, his wagon fell
through the bridge. In the plaintiff’s suit, turnpike officials, emphasizing
the warning given, argued the defense of assumption of risk. Finding that
defense ineffective, the New Hampshire Court held that the turnpike
company, to avoid liability, must not only explicitly disclaim liability, but
must also commercially dissociate itself from the traveller’s undertaking by
refusing to accept his toll.'”* Especially when Randall is contrasted with
an earlier Court opinion largely adopting the assumption of risk defense
in a case involving a defect in an ordinary public highway,"* Randall
easily can be read as suggesting a judicial concern for turnpike safety
when it is jeopardized by the commercial practices of a corporate
defendant.'”

The wave of turnpike building was followed by one of canal building.

170. ‘The Court also intervened to prevent enterprise from taking advantage of ordinary citizens.
In Carleton v. Redington, 21 N.H. 291 (1850), the owner of a scythe factory was sued by a farmer
who alleged that the height of the factory dam violated restrictions in the deed by which the farmer
had earlier conveyed the property in question to the factory owner. The defendant sought to identify a
contemporary oral agreement that professedly relaxed those restrictions. The Supreme Court found
this parol evidence inadmissible, stating that otherwise persons “skilled in the science of hydraulics”
might improve their economic position at the expense of persons of more ordinary knowledge, which
would result in “wrong and injustice” insofar as the law would be failing to “guard persons . . .
against the injurious consequences of their own follies or weaknesses.” Id. at 303-04.

171. A good account of the turnpikes is Stover, Canals and Turnpikes: America’s Early-Nine-
teenth-Century Transportation Network, in AN EMERGING INDEPENDENT AMERICAN ECONOMY
1815-1875, at 60-79 (J. Frese & J. Judd eds. 1980). On New Hampshire’s turnpikes, see 1 E.
KIRKLAND, MEN CITIES AND TRANSPORTATION 38-39 (1948); Stover, supra, at 69.

172. 6 N.H. 147, 148 (1833).

173. Id. at 150.

174. Farnum v. Town of Concord, 2 N.H. 392 (1821).

175. Randall is the first true (that is, non-riparian-law) tort action in New Hampshire brought
against a private corporation.
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Canals in America were both few in number and primitive in character
until 1817, when the New York Legislature voted to build the Erie Ca-
nal.’’¢ But New York’s action set off a building boom that resulted, by
1840, in a large network of canals within the Northeast and Midwest.!”’
These canals, by tying in to New England’s natural waterways, enabled
textile products to reach a larger market,'”® thereby contributing to the
textile mills’ economic success. Since there were no canals in New Hamp-
shire, that state’s judicial records provide no information on the relation-
ship between the canals and tort law. It is notable, however, that the
“Canals” chapter in Shearman & Redfield’s 1869 treatise on negligence
consists only of five short pages, reporting rulings that hardly reveal any
clear pro-canal bias.!” Once again, the tort subsidy thesis suffers from the
embarrassment of irrelevance.

In time, the canals were challenged, and all but overwhelmed, by the
railroads.'®® In the late 1840s and 1850s, the first of several major rail-
road-building booms occurred. The opening of the railroads resulted in
new or improved transportation services for persons and freight and
spurred growth in industries that provided the railroads with necessary
supplies like machinery and rails. A recognition of these various benefits
contributed to the traditional understanding—which Friedman evidently
shares—that the railroads were indispensable to nineteenth-century eco-
nomic growth.'® This “axiom of indispensability” was dramatically dis-
puted, however, by Robert Fogel in 1964,'*> who estimated that even as
late as 1900, railroads were. responsible for less than five percent of the
country’s gross national product.'®® Estimates can be kept as low as this
partly because of the willingness of historians like Fogel to “counterfactu-
ally” hypothesize—as an alternative to the railroads—an ambitious sys-
tem of canals serving the Midwest and the Great Plains.'® Yet whatever
the possibilities of canal building may have been, the truth remains that
“from the standpoint of historical fact, it was the railroad that actually

176. See G. GUNDERSON, supra note 153, at 146.

177. On the American canals generally, sce id. at 143-47; Stover, supra note 171, at 79-94.

178. See Zevin, supra note 157, at 132-33.

179. T. SHEARMAN & A. REDFIELD, A TREATISE ON THE LAW OF NEGLIGENCE 286-90 (1869).
The only shorter chapter is “Clerks and Other Recording Officers.” Id. at 328-31. The highway
obstruction chapter runs 90 pages. Id. at 391-480.

180. There were no railroads operating in America until 1830. G. TAYLOR, THE TRANSPORTA-
TION REVOLUTION 1815-60 at 76-77 (1951). Ten years later, railroad systems remained in a prelimi-
nary state. Sec W. BROWNLEE, DYNAMICS OF ASCENT 194 (2d ed. 1979).

181. See L. FRIEDMAN, supra note 1, at 262, 410.

182. R. FOGEL, RAILROADS AND AMERICAN ECONOMIC GROWTH 1-9 (1964).

183. See id. at 223. Given what is now seen as Fogel’s undue neglect of passenger (as compared to
freight) benefits, his estimate can easily be raised to slightly more than seven percent. Sec Boyd &
Walton, The Social Savings from Nineteenth Century Rail Passenger Services, 9 EXPLORATIONS IN
EcoN. HIST. 233, 251 (1972).

184. See R. FOGEL, supra note 182, at 92-93.
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brought the lower transport costs. . . .”** If the railroads are hence able to
take credit for these cost savings, their contribution to the late nineteenth-
century national product is genuinely impressive.'®¢

The railroads first entered New Hampshire in the late 1840s. By 1874
“nearly every hamlet” had been provided with service.”®” In the West,
ever since California was admitted as a state in 1849, its residents were
almost unanimous in their belief that a transcontinental railroad was “the
key” to the state’s future economic development'®® and to the state’s status
as a complete member of the federal Union.”®® In 1860, the Central Pa-
cific launched a joint venture with the Union Pacific to build the first of
the transcontinentals. The construction on this railroad, then regarded as
the “great work of the age,”"*® was completed with golden spikes in May
1869. By 1910 there were four transcontinental routes terminating in Cal-
ifornia, including the Southern Pacific and the Santa Fe, and a system of
feeder railroads running through the state.’”' Competition among the
transcontinentals led to astonishing reductions in cross-country freight
charges, and in passenger fares as well.'”* The result of low-cost railroad
service was “a flow of migration, . . . an avalanche rushing madly to
Southern California.”'** In addition, the inexpensive farm-to-market

185. A. FISHLOW, AMERICAN RAILROADS AND THE TRANSFORMATION OF THE ANTE-BELLUM
EcoNoMY 306 (1965).

186. In addition, as Fogel concedes, whatever the effect of the railroads on the growth rate as
such, the railroads undeniably “determined . . . which of many possible growth paths would be fol-
lowed.” R, FOGEL, supra note 182, at 237. In this respect they were assuredly of great importance.
Finally, the railroads transformed the structure of business organization in America. Insofar as they
recruited capital from investors throughout the nation, created an administrative hierarchy assigning
specific tasks to salaried managers, and developed sophisticated informational procedures for purposes
of internal evaluation, the railroads constituted the first modern economic enterprise. See A. CHAN-
DLER, supra note 141, at 1-6, 81-121.

187. E. MORISON & E. MORISON, supra note 160, at 144 (quoting contemporary source). Rail-
road building was preceded, however, by a considerable public debate within the state. Id. at 134-38.
During the “railroad war” of 1840-1844, railroads were temporarily denied access to the eminent
domain power. See E. KIRKLAND, supra note 171, at 275. This “war” was finally won, however, by
the railroads and their supporters. Id.

Given the adequacy of the existing system of water distribution, it may be that the New England
textile mills did not greatly benefit from the new railroads. See W. BROWNLEE, supra note 180, at
202, Over time, the railroads lured farmers away from New Hampshire into the more fertile farm-
lands of the Midwest. See E. MORISON & E. MORISON, supra note 160, at 147.

188. M. BLACKFORD, THE POLITICS OF BUSINESS IN CALIFORNIA, 1890-1922, at 3 (1977); see G.
NASH, STATE GOVERNMENT AND ECONOMIC DEVELOPMENT 44, 55 (1964).

189. C. MCWILLIAMS, supra note 12, at 60-61. In 1867, Henry George referred to “the railroad
that we have looked for, hoped for, prayed for so long.” George, What the Railroads Will Bring Us, 1
OVERLAND MONTHLY 297, 298 (1868).

190. See C. DEGLER, THE AGE OF THE ECONOMIC REVOLUTION, 1876-1900, at 23 (2d ed. 1977).

191.  See M. BLACKFORD, supra note 188, at 3-4.

192. In 1886 the Southern Pacific’s passenger fare from the Midwest to Southern California had
stabilized at approximately $125. But the Santa Fe then began a fare-cutting war. “On March 6,
1887, the Southern Pacific met the Santa Fe rate of $12. In a matter of hours, the rate dropped to $8,
then to $6, then to $4. By noon on March 6, the Santa Fe was advertising a rate of $1 per passen-
ger.” C. MCWILLIAMS, SOUTHERN CALIFORNIA: AN ISLAND ON THE LAND 118 (1973).

193. Id. (quoting a local historian).
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freight service that the railroads provided allowed California, by 1900,
to acquire the economic position of “the nation’s fruit bowl.”*** Thus,
regardless of the extent to which the railroads created or merely allo-
cated economic growth,'”® California was clearly one of their major
beneficiaries.

The railroads, unlike the textile factories, were highly conducive to ac-
cidents and injuries;'*® the case law in New Hampshire from the late
1840s and in California from the mid-1860s is replete with opinions on
railroad liability. An early opinion from each state helps reveal the judi-
cial mood. When railroad building began in New Hampshire, the rail-
roads employed contractors to perform the construction work. The ques-
tion quickly surfaced whether these railroads were vicariously liable when
the negligence of their contractors resulted in injury. In Stone v. Cheshire
Railroad, the New Hampshire Supreme Court perceived that the question
“is an important one in itself, and increases in importance as railroads of
this description increase throughout the country.”'”” The Court then effec-
tively held that railroad building was a nondelegable duty and that the
railroad was therefore subject to vicarious liability.'*®

In California, the first personal injury action against a major railroad
was Kline v. Central Pacific Railroad, decided in April 1869."* Kline, a
teenager, illegally boarded a train. After the railroad conductor employed
sharp language and put a hand on his shoulder in ordering him off the
train, he jumped from a moving car and suffered injury. Although the
California Court agreed that the plaintiff was a “wrongdoer,” it granted
him a recovery, finding that his wrongdoing was “remote” and that the
railroad was legally required, having discovered his presence, to use rea-
sonable care in removing him from the railroad car. The Court thus com-
memorated the imminent completion of the Central Pacific’s transconti-
nental by requiring that railroad to compensate a mere trespasser.

In New Hampshire and California, later railroad cases fell into recur-
ring categories. Railroads were most likely to cause injuries to passengers,
to persons riding in carriages at railroad intersections, to livestock wan-

194. M. BLACKFORD, supra note 188, at 5.

195. For an indication of the benefits received by farming states and by states on the major East-
West routes, see A. FISHLOW, supra note 185, at 297-303.

196. For a factually rich discussion of nineteenth-century railroad safety problems, see 2 E. KIRK-
LAND, MEN CITIES AND TRANSPORTATION 351-97 (1948). Kirkland places “blame” for nineteenth-
century railroad injuries on railroad managers, railroad employees, and the public alike. See id. at
355-89.

197. 19 N.H. 427, 439 (1849).

198. Id. Twenty-seven years later, when railroad building was basically completed, the Court cut
back sharply on the Stone vicarious liability rule. See Carter v. Berlin Mills Co., 58 N.H. 52, 58
(1876).

199. 37 Cal. 400 (1869).
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dering on railroad tracks, and to farmers whose crops were set on fire by
sparks.?®® Two basic tort issues persist throughout the Courts’ opinions:
the negligence or wrongdoing of the railroad,?*! and the contributory neg-
ligence of the plaintiff-victim. In the passenger cases, only rarely did the
railroads escape liability on the grounds that they were not negligent.*?
Because the high speeds of the new railroads created “hazards to life and
limb,” and because the railroads were “entrusted [with] the lives and
safety” of their passengers, the New Hampshire Supreme Court held rail-
roads liable to passengers for “even the smallest neglect.”?** If a railroad
car derailed, the California Supreme Court declared a presumption of
negligence on the railroad’s part;?™ if a car experienced a sudden jerk,
both the California and New Hampshire Courts agreed that this event
was prima facie evidence of negligence.?”® Obviously, the reasoning in
these cases consisted of an unlatinized, common sense version of the doc-
trine now called res ipsa loquitur.

Railroad passengers were only rarely denied a recovery on account of
contributory negligence. If a passenger was injured while boarding or
deboarding a moving railroad car, the Calfornia Court, while hardly re-
garding such conduct as intelligent, nonetheless ruled that it was not nec-

200. Of course, there were also many suits against railroads by their own employees. There is
little in the appellate opinions in these suits, however, that seems peculiar to railroads. They are
therefore subsumed under the doctrinal category of employee-versus-employer, dealt with at pp. 1768-
71 infra. Railroads were also frequent defendants in the nineteenth-century “trespasser” cases, which
are discussed at p. 1767 infra.

201. Aggravated forms of wrongdoing raised distinct issues of punitive damages and vicarious
liability. The Court in Hopkins v. Atlantic & St. L. R.R., 36 N.H. 2 (1857), held a railroad liable for
punitive damages when the “gross negligence” of its employee resulted in a passenger injury. Can
punitive damages be awarded against a corporation under mere vicarious liability? “[W]hatever may
have been the ancient rule . . . money corporations, corporations which, like these defendants, are
established and conducted in whole or in part for the pecuniary benefit of the members, are liable in
actions for torts, in the same way . . . [as] natural persons.” Id. at 17. Is mere gross negligence an
adequate predicate for punitive damages? Given the railroads’ “practical monopoly for transporting
passengers” and “the disasters which have happened in that mode of travelling,” “gross carelessness
in the management of railroad trains ought not to be encouraged by any lax administration of the
law . . . .” Id. at 18-19. For later developments in punitive damage law in New Hampshire, see the
double jeopardy holding in Fay v. Parker, 53 N.H. 342 (1872).

In Turner v. North Beach & Mission R.R., 34 Cal. 594 (1868), a black woman passenger was
excluded from a railroad car by its conductor, possibly because of her color. The Court ruled that if
the employee-conductor was acting maliciously and contrary to instructions, the passenger’s punitive
damage remedy would run against the conductor and not against the railroad. But the Court also held
that, despite the conductor’s defiance of the railroad’s orders, the railroad could be held liable to the
passenger for the passenger’s actual damages.

202. These rare cases all concerned location for deboarding. See Benson v. Central Pac. R.R., 98
Cal. 45, 32 P. 809 (1893).

203. Taylor v. Grand Trunk Ry., 48 N.H. 304, 313-14 (1869). If “negligence” is itself given a
rigorous economic definition, then “slight negligence” seems either economically meaningless or eco-
nomically wrong.

204. See Mitchell v. Southern Pac. R.R,, 87 Cal. 62, 64, 72, 25 Pac. 245, 245 (1890) (negligence
presumed from derailment and from unusual speed of railroad prior to derailment).

205. See McCurrie v. Southern Pac. Co., 122 Cal. 558, 561, 55 P. 324, 325 (1898); Emery v.
Boston & Me. R.R., 67 N.H. 434, 36 A. 367 (1893).
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essarily negligent and hence affirmed jury verdicts against the railroad.?
As for the passenger who failed to look ahead while deboarding, the New
Hampshire Court specified that if she was in a “flustered state of . . .
mind” because the railroad had overshot its station, a jury finding of no
contributory negligence was appropriate.®”’

In every railroad intersection case, the plaintiff was able to present
enough evidence on the initial issue of the railroad’s negligence to take the
case to the jury.?® Frequently, the plaintiff in a crossing case established
negligence by showing that the railroad had failed to comply with a state
statute or local ordinance applicable to railroad operations;** by inferring
negligence from a legislative violation, the Courts were effectively develop-
ing the doctrine of negligence per se. Of the pure common-law rulings, the
most interesting was Huntress v. Boston & Maine Railroad,**° in which
the New Hampshire Supreme Court conceded that neither the railroad’s
engineer nor its fireman was negligent as the train approached the cross-
ing. The Court then observed, however, that “railway managers may be
presumed to have special knowledge of the dangers of their business, and
to be aware of the constant peril arising at level crossings . . . .”*'! Relying
on this observation, the Court concluded that the jury could properly find
the railroad negligent for not having “guard[ed] against accidents by sta-
tioning flagmen [at the crossing] or slackening the speed of the trains.”?'?

The remaining issue in the crossing cases concerned the victim’s almost
self-evident contributory negligence in attempting to cross the tracks with-

206. Finkeldey v. Omnibus Cable Co., 114 Cal. 28, 45 P. 996 (1896) (streetcar case); Carr v. Eel
River & E. R.R,, 98 Cal. 366, 371-73, 33 P. 213, 214-15 (1893). When an occasional jury was
willing to find the plaintiff contributorily negligent for jumping from a moving train, the Court al-
lowed the jury’s defense verdict to stand. See Cravan v. Central Pac. R.R., 72 Cal. 345, 346-47, 13 P.
878, 878-79 (1887).

207. Foss v. Boston & Me. R.R., 66 N.H. 256, 259-60, 21 A. 222, 224 (1890). Perhaps the
Court’s “flustered” evaluation was affected by the Court’s awareness of the plaintiff’s gender. Cf.
Bass v. Concord St. Ry., 70 N.H. 170, 173, 46 A. 1056, 1058 (1899) (describing a deboarding woman
passenger as being “preoccupied” by her “wraps and bundles” and hence not contributorily negli-
gent). Note, however, Tucker v. Henniker, 41 N.H. 317, 321-22 (1860), in which the Court firmly
held that the “man” in “reasonable man” refers to “mankind,” that American women are quite adept
at managing horses and carriages, and that a “reasonable woman” instruction is therefore clearly
inappropriate.

208. In a railroad intersection case, the California Supreme Court noted that “[w]henever an
enterprise . . . necessarily involves serious risk to life or limb, a due regard to the rights and safety
of others requires that great care shall be taken to prevent accidents . . . .” Robinson v. Western
Pac. RR., 48 Cal. 409, 421 (1874).

209. See Clark v. Boston & M.R.R., 64 N.H. 323, 10 A. 676 (1887).

210. 66 N.H. 185, 34 A. 154 (1890).

211. Id. at 191, 34 A. at 156-57.

212. Id. In Presby v. Grand Trunk Ry., 66 N.H. 615, 22 A. 554 (1891), steam from an ap-
proaching train frightened the plaintifi’s horse in a way that led the horse to bolt and throw the
plaintiff, who then sued the railroad. The Court upheld the jury’s finding that the railroad had been
negligent in its choice of the automatic valve that released the steam. So long as the evidence showed
“that valves of a higher pressure are sometimes used,” the jury could determine whether the defen-
dant’s own valve was “suitable.” Id. at 618, 22 A. at 554.
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out taking account of the danger of the approaching train. On this issue
the California Court, while sometimes concluding that the victim was neg-
ligent per se,?** was still willing to look at each case on its facts, emphasiz-
ing that the carriage driver was not required to exercise “the utmost cool-
ness and discretion,”?"* and was ‘“authorized to assume” that the train
would not aproach the crossing negligently.?'* The New Hampshire Court
appraised crossing collisions in a way that almost gave the victim a pre-
sumptive excuse. In Huntress itself, the plaintiff’s decedent failed to see
the approaching train, even though a warning bell was ringing and there
was a long and unobstructed view. In affirming the plaintiff’s verdict, Doe
first postulated that

[w]hen there is no evidence of insanity, intoxication, or suicidal pur-
pose, and no evidence on the question of his care, except the instinct
provided for the preservation of animal life, it may be inferred from
this circumstantial proof that, for some reason consistent with ordi-
nary care and freedom from fault on his part, his attempt to cross
was due to his inadequate understanding of the risk.¢

Doe then concluded that since “high rates of speed create a degree of
danger that is not generally realized by those who have no special means
of information on the subject,” the failure to appreciate the risk is not in
itself contributory negligence.?!” Of the fourteen intersection cases in New
Hampshire during the nineteenth century, plaintiffs emerged victorious in
every one.

In suits against railroads for the destruction of livestock wandering on
railroad tracks, the California Supreme Court gave effect to a legislative
enactment requiring railroads to fence off their tracks to keep livestock
away;*"® this statute explicitly called for liability if a fence was lacking.
While New Hampshire also had a statute on fencing, it merely provided
that if a railroad failed to build a proper fence, the landowner could build
one himself and secure double reimbursement for his costs from the rail-
road. In Dean v. Sullivan Railroad, the New Hampshire Supreme Court,
recognizing that the issue was one of “great importance” for railroads and
landowners,?*® interpreted the statute as implicitly imposing on railroads a

213. See, c.g., Pepper v. Southern Pac. Co., 105 Cal. 389, 38 P. 974 (1895); Glascock v. Central
Pac. R.R., 73 Cal. 137, 14 P.2d 518 (1887).

214. Nehrbas v. Central Pac. R.R., 62 Cal. 320, 335 (1882).

215. Strong v. Sacramento & Placerville R.R., 61 Cal. 326, 328 (1882). This “authorization”
evidently rendered irrelevant the foreseeability of railroad negligence.

216. Huntress v. Boston & Me. R.R., 66 N.H. 185, 190; 34 A. 154, 156 (1890).

217. Id

218. See Fontaine v. Southern Pac. R.R., 54 Cal. 645 (1880).

219. 22 N.H. 316, 318 (1851).
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positive obligation to erect such fences, an obligation that warranted civil
liability in the event of railroad noncompliance.?”°

In assessing the contributory negligence defense, both the New Hamp-
shire and the California Courts were modest in the demands they placed
on the livestock owner. The New Hampshire farmer was not found con-
tributorily negligent if he failed to employ an attendant to prevent his
livestock from wandering onto the railroad tracks that traversed his prop-
erty; the “expense” of hiring such an attendant was simply too great.?*! In
McCoy v. California Pacific Railroad,*** a farmer, though knowing of the
defect in the railroad’s fence, took no steps at all to prevent his cattle from
straying onto the track. The California Court ruled that the farmer’s con-
duct was free of contributory negligence in large part because “he proba-
bly knew that so long as the defendant chose to continue running its cars
upon this open track, it undertook at its peril that no harm should come to
the stock for the want of a proper fence.”?** Logically, this reasoning begs
the question; substantively, it reveals the Court’s clear assumption that the
farmer’s lack of care should not frustrate the desired result of railroad
liability. \

In suits by farmers against railroads for fire damage to property, the
California and New Hampshire Courts ruled in favor of the farmer on
almost every major issue. An 1840 New Hampshire statute rendered rail-
roads legally liable for fires attributable to railroad locomotives. The New
Hampshire Court gave the statute a broad interpretation, ruling, for ex-
ample, that even interstate railroads were subject to its application.?* Cal-
ifornia lacked such a statute, but the California Supreme Court, finding
that a “perfect” railroad engine would not produce fire-causing sparks,
concluded that emission of such sparks afforded “prima facie proof” of
negligence on the railroad’s part.?”® This, of course, is res ipsa reasoning,
but with a hint, in a later opinion, of strict liability.

220. Id. at 319.

221. White v. Concord R.R., 30 N.H. 188, 205 (1855). On whether the common law, without
statutory supplementation, obliged railroads to provide protections of this sort, compare Dean v. Sulli-
van, 22 N.H. 316, 321 (1851) (raising possibility of common law obligation) with Woolson v. North-
ern RR., 19 N.H. 267, 269-70 (1848) (denying common law obligation). The New Hampshire
Court did rule, however, that the state fence statute was not meant to protect farmers’ livestock while
“trespassing” on the adjacent property owner’s land or while straying along a public highway. See id.
at 270 (specifically declining to attach importance to the unusual risks of railroading). Suits by the
owners of “trespassing” cattle proved common. Seg, e.g., Giles v. Boston & Me. R.R., 55 N.H. 552
(1875); Mayberry v. Concord R.R., 47 N.H. 391 (1867). A later statute, 1850 N.H. LAWS ch. 953, §
5, required railroads to erect “cattle guards” at railroad-highway intersections to protect cattle prop-
erly on highways.

222. 40 Cal. 532 (1871).

223. Id. at 535.

224. Smith v. Boston & Me. R.R,, 63 N.H. 25, 25, 28 (1884).

225. Butcher v. Vaca Valley & C.L.R.R., 67 Cal. 518, 524, 8 P. 174, 178 (1885).

1746



Nineteenth-Century Tort Law

[L]et us assume that defendant’s engine was a perfect engine, prop-
erly equipped and properly run, and that, notwithstanding such con-
ditions, it would ordinarily, when in use, throw out sparks of fire,
leaving in its wake, as it passed through the country, property de-
stroyed and possibly lives lost. Certainly this could hardly be toler-
ated in law.?¢

In addition, both the California and New Hampshire Courts refused to
hold that a landowner was contributorily negligent if he stored his crops
too close to the railroad tracks; the landowner’s rights as landowner sim-
ply prevailed over the kind of reasonableness balancing basic to a contrib-
utory negligence analysis. As one New Hampshire judge, speaking for a
full Court, put it, “I do not see what restriction the court can place upon
the use one may make of his own, inside the maxim sic utere, &c., with-
out a sheer invasion of his right of property.”?*” Professor Horwitz,?** like
Professor Posner,?® finds that utilitarian-minded courts insisted on treat-
ing real property merely as a productive asset rather than as an estate
with intrinsic value. This treatment is deplored by Horwitz as an-
tihumanist, though applauded by Posner as central to a proper economic
inquiry. Yet the holdings in these railroad-farmer tort disputes®°® suggest
that the New Hampshire and California Courts, whether wisely or other-
wise, refused to conceive of land ownership as nothing more than an eco-
nomic enterprise.

Sometimes a railroad-caused fire spread from one farmland to another.
In Ryan v. New York Central Railroad, a famous 1866 case, the New
York Court of Appeals ruled that a tort doctrine of proximate cause pre-
vented a negligence suit against a railroad by anyone other than the owner
of the first property damaged; only this property’s burning was deemed an
immediate rather than a remote consequence of the railroad’s negli-
gence.”! Given both the holding and some pro-commerce language in the
Ryan opinion, Professor Friedman relies on Ryan as providing the most

226. Judson v. Giant Powder Co., 107 Cal. 549, 560-61, 40 P. 1020, 1023 (1895).

227. Rowell v. Railroad, 57 N.H. 132, 137 (1876). The California Supreme Court reached a
similar conclusion. See Steele v. Pacific Coast Ry., 74 Cal. 323, 329-30, 15 P. 851, 854 (1887); Flynn
v. San Francisco & S.J. R.R., 40 Cal. 14, 19 (1870). The United States Supreme Court was later to
agree with the Flynn and Rowell holdings. See LeRoy Fibre Co. v. Chicago, M. & St. P. Ry, 232
U.S. 340, 350 (1914).

228. M. HORWITZ, supra note 1, at 31, 33,

229. See Posner, Strict Liability: A Comment, 2 J. LEGAL STUD. 205, 206-07 (1973); see Posner,
supra note 25, at 60.

230. In California, the landowner’s exemption from contributory negligence claims was found
relevant in at least one case involving a defendant other than a railroad. “[T}he right of a man to
make free use of his property is not to be curtailed by the fear that his neighbor will make a negligent
use of his.” Yik Hon v. Spring Valley Water Works, 65 Cal. 619, 620, 4 P. 665, 666 (1884) (quoting
S. THOMPSON, THE LAW OF NEGLIGENCE 168 (1880)).

231. 35 N.Y. 210 (1866).
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conspicuous proof of the pro-enterprise preference of tort law in the nine-
teenth century.?®? But if the Ryan issue is taken as the touchstone of a
jurisdiction’s tort law values, the fact is that the Ryan rule was rejected in
both California and New Hampshire.?® As the California Court
determined:

We are . . . confident, considering the long dry season of California
and the prevalence of certain winds in our valleys, that it may be left
to a jury to determine whether the spreading of a fire from one field
to another is not the natural, direct or proximate consequence of the
original firing.?**

D. The Late Nineteenth-Century Transformation

The textile factories introduced industrialization into the United States
in the early nineteenth century, while the railroads were a primary force
after mid-century. It is the period between 1870 and 1910, however, that
is generally credited as completing the transformation of the American
economy and as accomplishing a transformation of American society as
well.?** By 1900, the United States had emerged as the world’s premier
economic power. During this period the annual growth rate in the coun-
try’s per capita gross product was almost double the growth rate of pre-
ceding decades. Manufacturing output leaped from $860 million in 1859
to $6.26 billion in 1899; per capita annual income rose from $225 in 1870
to $600 in 1910.2%¢ Increases in the production of steel and the use of coal
greatly strengthened the national economy. The telegraph was invented in
the 1840s, and by the 1870s extensive systems of telegraph communication
were in operation. The inventions of the telephone in 1875 and the pho-
nograph in 1879 further advanced the revolution in communications.
Edison’s invention of the electric light in 1879 initiated a revolution in
illumination and power sources; an entire industry of electric power sup-

232. L. FRIEDMAN, supra note 1, at 410-11.

233. The New Hampshire rejection of the Ryan principle came in Hooksett v. Concord R.R., 38
N.H. 242 (1859) (interpreting state statute).

234. Henry v. Southern Pac. R.R., 50 Cal. 176, 183 (1875) (affirming jury verdict for the
plaintiff).

In a somewhat belated footnote, Friedman mentions the “erosion” of the Ryan rule. See L. FRIED-
MAN, supra note 1, at 419 n.25. But erosion is not the same as outright rejection. For an indication
that almost all jurisdictions refused to apply the Ryan rule, sece W. PROSSER, J. WADE & V.
SCHWARTZ, CASES AND MATERIALS ON TORTS 299 nn.4-5 (6th ed. 1976). Within New York itself,
post-Ryan decisions make it appropriate to speak of erosion. Id. at n.5.

235. This paragraph draws on C. DEGLER, supra note 190; R. HIGGS, THE TRANSFORMATION OF
THE AMERICAN ECONOMY, 1865-1914 (1977); and E. KIRKLAND, INDUSTRY COMES OF AGE (1961).

236. See G. GUNDERSON, supra note 153, at 305. A strong supply of capital joined with new
technology in spurring these gains. Id. at 306-07.
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ply rapidly developed. Beginning in the 1890s, American cities began to
assume their present form; in particular, the use of structural steel gird-
ings and the development of electric elevators made possible the erection of
high-rise office buildings in downtown areas. Intraurban transit systems,
which previously consisted of horse-drawn vehicles, were converted to
electricity. In Los Angeles during the mid-1880s, a number of entrepre-
neurs began to build transit lines; by the early twentieth century, Los
Angeles developed the most extensive rail transit system in the country.?’
The enterprises that contributed to this late nineteenth-century trans-
formation produced many tort issues, some of them novel. In Gregg v.
Page Belting Co., the New Hampshire Court approved the right of the
passenger-victim of an elevator fall to sue, under a negligence theory, both
the owner of the building containing the elevator and the manufacturer
and repairer of the elevator itself, the absence of privity notwithstand-
ing.*® In Treadwell v. Whittier, the California Supreme Court affirmed
the jury’s verdict on behalf of the plaintiff injured when the elevator in
the defendant’s store inexplicably fell.** The Court ruled that mere proof
of the elevator fall established a presumption of negligence compelling a
plaintiff’s verdict unless adequately rebutted.*® Also, by imaginatively
classifying elevator operators as “common carriers,”?*! the Court required
them to conduct inspections according to “the best known tests reasonably
practicable.”?? That classification the Court explained as follows:

When persons are injured by the giving way of the machinery the
hurt is always serious, frequently fatal . . . . The aged, the help-
less, and the infirm are daily using these elevators. The owners make
profit by these elevators, or use them for the profit they bring to
them. The cruelty from a careless use of such contrivances is likely
to fall on the weakest of the community. All, including the strongest,
are without the means of self-protection upon the breaking down of
the machinery. The law, therefore, throws around such persons its
protection, by requiring the highest care and diligence.?*

237. See R. BANHAN, LOS ANGELES 277-84 (1971); R. FOGELSON, THE FRAGMENTED METROPO-
LIS 85-93 (1967).

238. 69 N.H. 247, 251-52, 46 A. 26, 28 (1897) (dictum). The Court treated the rights of the
bystander as an open question. Id. at 252, 46 A. at 28.

239. 80 Cal. 574, 22 P. 258 (1889). See also Smith v. Whittier, 95 Cal. 279, 30 P. 529 (1892)
(case arising from same incident).

240. 80 Cal. 574, 582-83, 22 P. 258, 268-69 (1889).

241. Id. at 595, 22 P. at 272,

242. . at 585, 22 P. at 269.

243. Id. at 592, 22 P. at 271. In dictum, the Treadwell Court suggested that the victim, lacking
privity, could not sue the elevator operator directly. But the Court’s purpose in mentioning this dic-
tum was to buttress its provocative conclusion that the owner of the building, as the purchaser and
user of the product, was vicariously liable for any negligence on the manufacturer’s part. Id. at 595-
96, 22 P. at 272-73.
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The new supply of electric power came to the attention of the Califor-
nia Court in Giraudi v. Electric Improvement Co.*** A restaurant dish-
washer went onto his employer’s roof in order to secure a restaurant sign
during a heavy rainstorm. On the roof, he came into contact with a dan-
gling electric power line, the location of which he apparently once knew
but had forgotten. The Court affirmed the jury’s finding that there had
been no contributory negligence on the victim’s part. “To forget is not
negligence, unless it shows the want of ordinary care, and it is a question
for the jury . . . . “The ignorant and the unwary are entitled to the pro-
tection of the law as well as the wise and educated.” ”*** The Court also
endorsed the jury’s finding of the power company’s negligence.

Defendant was using a dangerous force, and one not generally un-
derstood. It was required to use very great care to prevent injury to
person or property. It would have been comparatively inexpensive to
raise the wire so high above the roof that those having occasion to go
there would not come in contact with them.?

The defendant further argued that since “the public . . . receive[s] the
benefits of convenience and comfort from the supply of [electricity],”**’ the
electric company should not be liable to a member of the public when the
latter’s conduct leading up to his accident was in any way imperfect. The
Court responded thus:

[T]he public—aside from the consumers using . . . [a dangerous]
commodity—owe no duty to those introducing it; but, on the other
hand, it is the duty of those making a profit from the use of so dan-
gerous an element as electricity to use the utmost care to prevent
injury to any class of people composing the public which exists in
any considerable numbers.*®

In short, the power company’s request for a liability rule subsidy was
disdainfully rejected.

Of the enterprises characteristic of the late nineteenth century, the ur-
ban electric railroad systems generated the largest number of tort claims.
Such systems were common in California cities by the mid-1880s and be-
gan to appear in New Hampshire near the end of the century. In almost
four dozen suits brought by passenger and pedestrian victims—suits rais-

244. 107 Cal. 120, 40 P. 108 (1895).

245. Id. at 126, 129, 40 P. at 110-111, (quoting in part from Mackay v. New York Cent. R.R.,
35 N.Y. 75, 80 (1866)).

246. 107 Cal. at 124, 40 P. at 109.

247. Id. at 128, 40 P. at 110.

248. Id. at 128, 40 P. at 111.
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ing a myriad of issues—the plaintiffs prevailed in a strong majority. The
evidence at trial was almost always sufficient to support a finding of some
negligence on the railroad’s part.?*’ By and large, the Courts’ opinions
remained faithful to the idea set forth by the California Court in an early
1850s case involving a primitive street railroad:

Where the streets of a city, forming, as usual, thronged thorough-
fares, are diverted from their ordinary and legitimate uses, by special
license, to a private person, for his own benefit, and for the pursuit
of a business which involves constant risk and danger, no other rule
is consistent with the safety and protection of the community, than
that which demands extraordinary care.?*°

In Redfield v. Oakland Consolidated Street Railway,”' a streetcar
rolled downhill, injuring a passenger, in part because the car was oper-
ated by only one employee. The railroad sought to show that one-em-
ployee operation was customary within the industry. Historians advise
that nineteenth-century tort law frequently regarded a defendant’s compli-
ance with industry custom as fatal to any claim of negligence; only with
Judge Hand’s famous opinion in The T.J. Hooper,*** they suggest, did
the modern view solidify that compliance with custom is merely evidence
of non-negligence.*® Yet in Redfield itself, the Court ruled not only that
compliance with industry custom did not require a verdict for the defense,
but also that it was not even admissible as evidence on the question of
negligence. “[{Clustom may originate in motives of economy, or the stress
of pecuniary affairs, or in recklessness, and not from considerations based
upon the proper discharge of their duty toward others using their cars.”?*
The Court added that even if the challenged practice had not resulted in
any previous accidents, “that circumstance is only a matter of wonder-
ment, and is an instance of how good luck will sometimes protect careless-
ness for long periods.”?*

249. One exception is Perry v. Malarin, 107 Cal. 363, 40 P. 489 (1895), in which the derailment
of a horse-drawn strectcar resulted in the plaintiff’s injury. While acknowleding that this derailment
warranted a presumption of negligence, the Court found the presumption completely overcome by
defendant’s evidence that his horses had become unmanageable only because a third party had sud-
denly and unforeseeably jumped right in front of them. Id. at 366-67, 40 P. at 489-90.

250. Wilson v. Cunningham, 3 Cal. 241, 243 (1853).

251. 112 Cal. 220, 43 P. 1117 (1896).

252. 60 F.2d 737 (2d Cir. 1932).

253. Sce the materials, including an excerpt from a Horwitz essay, in C. GREGORY, H. KALVEN
& R. EPSTEIN, CASES AND MATERIALS ON TORTS 153-56 (3d ed. 1977).

254. 112 Cal. at 224-25, 43 P. at 1118 (1896). A conventional economic analysis would find
Redfield unacceptable insofar as the Court was so willing to assume a serious conflict between the
railroad’s interest in profits and the passenger’s interest in safety, despite the contract between the two
of them. See Posner, supra note 25, at 37-38, 39, 74-75.

255. 112 Cal. at 226, 43 P. at 1119 (quoting Monaghan v. Pacific Rolling Mill Co., 81 Cal. 190,
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Only rarely did the defense of contributory negligence bar a street rail-
way victim from recovery.”¢ While the California Court appreciated that
pedestrian accidents could be almost entirely avoided if pedestrians exer-
cised “the greatest care and caution,”’ it nevertheless held that the law
required no more than the ordinary care of “people in general.”#* In ad-
dition, the California Court denied that parents were contributorily negli-
gent as a matter of law if they allowed their children to play unattended
on the street where they might be injured by a negligently driven street-
car. To find parents at fault in such a case, stated the Court, “would be
harsh and unreasonable, especially to the poor, in every town and city.”?*

A post-accident liability release signed by a street-railway accident vic-
tim came to the Court’s attention in Crowley v. City Railroad** Ac-
cepting the jury’s finding that the plaintiff was inebriated at the time he
signed his release, the Court ruled that inebriation should be regarded as
a form of incompetency and that incompetency is a sufficient reason for
voiding the release. Crowley led to two later cases in which the California
Court considered—and invalidated—tort liability releases secured by busi-
ness defendants. The Court intervened to protect one victim who was ap-
parently disoriented by pain and suffering,*' and another who could read
no English;?? moreover, the Court was quite willing to accuse a business
enterprise of deceptive practices.?® The rulings in these release cases well
exemplify the solicitude for the victims of industry that so many of the

193, 22 P. 590, 591 (1889)). For an early opinion disparaging custom, see Kelly v. Cunningham, 1
Cal. 365, 367 (1851). For the later view that evidence of compliance with custom, though hardly
conclusive, is at least relevant to the negligence issue, see Hennesey v. Bingham, 125 Cal. 627, 633, 58
P. 200, 202 (1899).

256. One of these rare cases is Bailey v. Market St. Cable Ry., 110 Cal. 320, 42 P. 914 (1895).

257. See Driscoll v. Market St. Cable Ry., 97 Cal. 553, 567, 32 P. 592 (1893).

258. Id. at 567, 32 P. at 592.

259. Karr v. Parks, 40 Cal. 188, 193 (1870). In Fox v. Oakland Consol. St. Ry., 118 Cal. 55, 50
P. 25 (1897), the Court denied that the parents’ lack of wealth—insofar as it prevented them from
hiring an attendant for their child—should be taken into account in considering their supervisorial
negligence. But the Court by no means indicated that the lack of such an attendant constituted con-
tributory negligence. To the contrary, the Court found that a verdict for the plaintiff was well within
the jury’s discretion.

260. 60 Cal. 628 (1882).

261. Smith v. Occidental & Oriental S.S. Co., 99 Cal. 462, 34 P. 84 (1893).

262. Meyer v. Haas, 126 Cal. 560, 58 P. 1042 (1899).

263. Id. at 564, 58 P. at 1043. Two cases involving nineteenth-century telegraph companies raised
another problem concerning the relation of contract and tort: the validity of pre-mishap liability dis-
claimers. In Hart v. Western Union Tel. Co., 66 Cal. 579, 6 P. 637 (1885), a divided Court held that
a disclaimer of negligence liability was valid, so long as the company, for a reasonable additional
charge, offered its customers a guarantee of transmission accuracy. (This charge would cover the cost
of “telegraphing back” the message to the sending office in a way that would detect any errors.) Hart
also held, however, that disclaimers are without effect in the event of “gross negligence” on the part of
the telegraph company. Ten years later, the Court reaffirmed this gross negligence holding and ap-
proved a particular jury’s gross negligence finding, even though the Court all but conceded that the
evidence supporting this finding was meager. Redington v. Pacific Postal Tel. Cable Co., 107 Cal.
317, 325-26, 40 P. 432, 435 (1895).
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nineteenth-century opinions display, a solicitude hardly compatible with
the subsidy thesis.

E. Legislative Assistance for Nineteenth-Century Enterprise

In arguing that the legal sytem chose to subsidize nineteenth-century
economic enterprise by way of lenient liability rules, Professor Horwitz
makes explicit a claim that seems implicit in much of the subsidy writing:
that government chose not to intervene on behalf of enterprise through
more ordinary legislative channels.** Such a characterization of govern-
mental activity—conforming to what was once the common view?*® —has
been challenged by many contemporary historians, including, as it hap-
pens, Friedman.?¢ The available evidence indeed suggests that nineteenth-
century American legislatures not only demonstrated a considerable will-
ingness to assist emerging industries, but also displayed considerable inge-
nuity in determining the various forms that assistance would take.

For example, the early textile factories, while privately financed,’
were supported by a tariff against English textiles enacted by Congress in
1816—the first American tariff openly serving protective purposes.?® The
early turnpike companies received special corporate charters from various
states.®” In New Hampshire in the 1840s and California in the 1850s and
1860s, railroad building was preceded by amendments to the states’ corpo-
ration laws that strengthened the principle of limited liability and relaxed
requirements that investors be local residents.?’® State governments were
willing to purchase turnpike company stock;?' the federal government
purchased canal company stock;?”> and in California, local governments
acting under the Local Aid Law of 1859 invested in railroad company
stock, thereby giving railroad construction “a decided impetus” as
“[1]ocalities vied with one another to attract the carriers.”?”

Breaking sharply with frugal traditions, state governments went deeply

264, See M. HORWITZ, supra note 1, at xv, 100-101.

265. See Scheiber, Federalism and the American Economic Order 1789-1910, 10 LAW & SoOC.
REV. 57, 59 (1975).

266. See L. FRIEDMAN, supra note 1, at 157-58. The literature is well summarized in Scheiber’s
consistently interesting essay. See Scheiber, supra note 265.

267. Textile mills were risky ventures; a chief reason they were located in New England was the
presence in that region of merchant-entrepreneurs willing to invest in them. See Hekman, supra note
154, at 705-07.

268. See S. LEE & P. PASSELL, A NEW ECONOMIC VIEW OF AMERICAN HISTORY 209 (1979).

269. See G. TAYLOR, supra note 180, at 24-25. A few turnpikes were directly state owned. Id. at
25-26.

270. See E. MORRISON & E. MORISON, supra note 160, at 137; G. NASH, supra note 189, at 49-
50. For a general discussion of incorporation law reform in the nineteenth century, see L. FRIEDMAN,
supra note 1, at 166-78. :

271. See G. TAYLOR, supra note 180, at 25.

272. See id. at 49.

273. See G. NASH, supra note 188, at 51.
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into debt in order to finance the construction of the great canals.?”* In
New Hampshire in the 1860s and 1870s, a number of local governments
“bonded themselves heavily in order to secure railroad connections.”?”*
While government borrowed for industry’s sake, it also loaned its own
funds to industry at low interest rates. Congress, pursuant to 1862 and
1864 legislation, extended more than $60 million in federal loans to the
Union and Central Pacific at an interest rate of six percent, well below
the twenty-one percent rate a skeptical capital market otherwise de-
manded.?”® In addition, California’s Legislature directly financed the Cen-
tral Pacific’s borrowing by agreeing in the State Subsidy Act of 1863 to
pay outright $1.5 million in interest on bonds that the railroad planned to
issue.?”

Public land disposal policies also were deployed on behalf of economic
interests. Early in the century the federal government donated millions of
acres of public domain land to midwestern canal projects.””® “[Bletween
1850 and 1872, the federal government together with nine states gave
some 70 railroads about 183 million acres of land, roughly the area of the
United Kingdom, Belgium, and Spain combined”;?”® in particular, the
great transcontinental was a major land grant beneficiary.?*

274. See G. TAYLOR, supra note 180, at 33, 49. Scheiber refers to many of the canals as “public
enterprises.” See Scheiber, supra note 265, at 90.

275. See C. GOODRICH, GOVERNMENT PROMOTION OF AMERICAN CANALS AND RAILROADS 1800-
1890, at 248 (1960). The state government declined to offer public aid, however. See id. at 132,

276. See R. FOGEL, THE UNION PACIFIC RAILROAD: A CASE OF PREMATURE INVESTMENT 18, 46,
81-82 (1960), reprinted in 78 JOHNS HOPKINS U. HIST. STUD. (1960). These loans covered about half
the cost of the transcontinental railroad’s construction. Id. at 46. The private-side financing of the
Union Pacific involved the utilization of the famous Credit Mobilier. See C. GOODRICH, supra note
275, at 187-89.

277. See G. NASH, supra note 188, at 58-59. As a state legislative committee declared, “it is for
the best interests of the state to render such assistance as it can afford to the Central Pacific Railroad
Company.” Id. at 59.

For a discussion of state and local aid in other jurisdictions, see E. KIRKLAND, supra note 235, at
63-68 (post-1860); G. TAYLOR, supra note 180, at 92-94 (pre-1860). A few states actually undertook
to build and run their own railroads. Id. at 90-92.

278. Id. supra note 180, at 49.

279. C. DEGLER, supra note 190, at 22. These data may well mislead, since without railroad
building much of this land would have been of trivial value. Insofar as the railroads increased land
values, allowing the companies to profit from land appreciation possessed the efficiency virture of
internalizing benefits. See note 30 supra.

280. For the details of the arrangement, see E. KIRKLAND, supra note 235, at 58.

Agriculture was an important economic activity in the ninetenth century—an activity that was
traditional in an cbvious sense, though innovative in its utilization of new technology. Throughout the
century, the federal government encouraged the rapid agricultural development of the American fron-
tier by actively selling its western farmlands for prices often well below market levels; indeed, home-
stead legislation in 1862 and 1864 allowed squatters to acquire certain federal properties at no cost.
See W. BROWNLEE, supra note 180, at 178-80. The infrastructure of an agricultural economy was
further nurtured by the federal sponsorship of agricultural colleges through the Morrill Acts, and in
California by research undertaken at the University of California’s new Berkeley campus. See id. at
341; G. NASH, supra note 188, at 104-05.

Agricultural production increased greatly in the last half of the nineteenth century. But farm prices
fell, at least in nominal dollars (the entire economy was then deflating). Whether the average farming
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Virtually all of these strategies for intervention secured important bene-
fits for enterprise.?”®' Most of them surely complied with a proper eco-
nomic definition of subsidy,?** though there can be difficult questions of
perception and calculation.?®* It is hardly clear there was anything unsat-
isfactory in the distribution of burdens that they imposed.?** And these
interventions were quite overt; in their time, many were indeed quite con-
troversial. Thus they were largely free of both the regressivity and the
disguised quality that Horwitz finds offensive in the supposed tort law
subsidy.

The record further shows that on those occasions when the legislatures
in New Hampshire and California did advert to the tort-like harms and
injuries that enterprise characteristically caused, they chose to expand lia-
bility burdens rather than to contract them. The New Hampshire Legis-
lature enacted a statute rendering railroad companies civilly responsible
for railroad-caused fires,”** while the California Legislature required rail-
roads to fence off their tracks and to pay for any livestock destroyed for

household became richer or poorer is a much debated question. See S. LEE & P. PASSELL, supra note
268, at 293-97 (discussing studies). It is clear, however, that in the late 1890s agriculture entered a
period of great prosperity, culuminating in the golden “parity” era of 1910-1913. See W. BROWNLEE,
supra note 180, at 343-44.

281. Government sources were responsible for one-third of all turnpike capital, three-quarters of
canal capital, and one-quarter of all railroad capital (even prior to 1860). See W. BROWNLEE, supra
note 180, at 196, 201-02; Stover, supra note 171, at 71.

282. It is difficult to think about the liberalization of incorporation laws in subsidy terms.
Whether government subscription to enterprise stock counts as a subsidy depends on the expected rate
of return, A few of the canals — most notably the Eric — were so successful as to easily permit the
repayment of the state government loans. Even for these canals, however, the ex ante risks of economic
failure were so substantial as to make it impossible to solicit investments—at least in the vast sums
required—from private credit markets. Sec W. BROWNLEE, supra note 180, at 202; G. TAYLOR, supra
note 180, at 48-49; Rubin, An Innovating Public Improvement: The Erie Canal, in CANALS AND
AMERICAN ECONOMIC DEVELOPMENT 15, 16 (C. Goodrich ed. 1961); Stover, supra note 171, at 85.
The state’s shouldering of these risks surely ranks as a subsidy. Most of the canals were balance shect
failures; if the public investments in them were justifiable—even ex ante—it was at least partly be-
cause of their expected contribution to the state’s economic growth. See the rich discussion in Rubin,
An Imitative Public Improvement: The Pennsylvania Mainline, in CANALS AND AMERICAN Eco-
NOMIC DEVELOPMENT 67, 107-14 (C. Goodrich ed. 1961).

283. Whether the various subsidies were economically warranted can likewise raise vexing ques-
tions. The human capital that the early textile factories nurtured permits the argument that the fed-
eral tariff was efficient for its first 25 years, but not thereafter. See David, Learning By Doing and
Tariff Protection: A Reconsideration of the Case of the Ante-bellum United States Cotton Textile
Industry, 30 J. ECON. HIST. 521 (1970). While many of the subsidized railroads turned out to yield
high rates of return, prior to construction profitability was sufficiently uncertain as to necessitate a
subsidy if railroad building, with its attendant social benefits, was to proceed. Still, the actual subsi-
dies provided may have been excessive or non-optimally structured. See S. LEE & P. PASSELL, supra
note 268, at 312-19.

284. Intervention sometimes took the form of direct expenditure of public funds. See p. 1754
supra. Since the federal government in the nineteenth century levied only a few trivial excise taxes, it
seems pointless to attempt to compare the distribution of burdens that could have been effected by a
federal tax-supported subsidy with the distribution that was in fact effected by federal tariffs, federal
public lands policy, and federal low-interest loans.

285. See p. 1746 supra.
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want of a proper fence.” Another California statute subjected railroads to
liability for railroad crossing accidents occasioned by the railroad’s failure
to ring a proper bell.?®” The first wrongful death statute enacted by the
New Hampshire Legislature in 1850 was made applicable to railroads
alone.?®®

In sum, legislative bodies, even while providing various forms of eco-
nomic assistance to nineteenth-century industries, took action to protect
citizen safety”® and to augment the compensation rights of industry vic-
tims.”° The California and New Hampshire Legislatures thus were suc-
cessful in separating the question of an enterprise’s general need for eco-
nomic support®®' from the question of the scope of its liability in tort for
the injuries that it occasioned.*?

ITI. Nineteenth-Century Tort Doctrine

The previous part has questioned the subsidy thesis by considering the
nineteenth-century cases on an industry-by-industry basis. This part, cut-
ting across industry boundaries and looking at all the case law, reviews
nineteenth-century tort doctrine in a somewhat more general way.

286. See p. 1745 supra. It seems reasonable to assume that farmers were well represented in the
New Hampshire and California Legislatures. For a report, however, of the railroad’s success in
purchasing influence within the New Hampshire Legislature, see E. MORISON & E. MORISON, supra
note 160, at 173.

287. CAL. CIv. CODE § 486 (Deering 1895); see Orcutt v. Pacific Coast Ry., 85 Cal. 291, 24 P.
661 (1890) (applying statute in tort suit).

288. 1850 N.H. Laws, c. 953, § 7. Noting that trains are “driven at rates of speed known to no
* other mode of traveling” and hence are “attended with risks peculiar to themselves,” the New Hamp-
shire Court found this statute constitutional. Boston, C. & M. R.R. v. State, 32 N.H. 215, 226
(1855).

In cases not covered by the statute, however, the New Hampshire Court applied the common-law
rule that there is no recovery for wrongful death. See Wyatt v. Williams, 43 N.H. 102 (1862). For a
recognition by the California Court of this common-law rule, see Kramer v. San Francisco Mkt. St.
R.R,, 25 Cal. 434, 435-36 (1864). This rule, by denying liability whenever death is the result of the
risk and by eliminating the prospect of liability insofar as death is part of the risk, deals a nearly fatal
blow to the efficency or “regulatory” theory of the nineteenth-century common law of torts. The New
Hampshire Court also ruled that a negligence action does not survive the death of the tort-feasor,
since a tort is a “personal” wrong. Vittum v. Gilman, 48 N.H. 416 (1869).

289. It is quite possible, of course, that the states’ legislatures should have been more aggressive in
regulating industry for the sake of safety. See E. KIRKLAND, supra note 196, at 360-61.

290. 1 found no statutes in cither New Hampshire or California that were designed to relieve
defendants of any tort liability that the common law would otherwise have imposed. For discussion of
the New Hampshire Mill Act, see note 165 supra.

291. One review of the recent literature finds disagreement as to whether governments intervened
in order to promote public “commonwealth goals” or merely to advance “private entrepreneurial
interests.” Scheiber, supra note 265, at 59.

292. For the view that tort law is capable of raising questions of fairness having nothing to do
with “distribution of wealth” in the economist’s sense, see Schwartz, Economics, Wealth Distribution,
and Justice, 1979 WIis. L. REV. 799.
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A. Negligence

Nineteenth-century tort law in New Hampshire and California empha-
sized negligence as the standard of liability. The negligence principle pro-
ceeded to demonstrate its vitality. It could be ambitious in its detection of
activities that harbor appreciable risks.”® The more substantial the New
Hampshire and California Courts perceived the risks in the defendant’s
activity to be, the higher the level of care that they required the defendant
to exercise.””* Insisting on more “care” when an activity entails greater
risks is, of course, in line with the twentieth-century understanding of the
negligence rule; the cases thus suggest that the nineteenth-century rule
already possessed a distinctly modern character.

The factor of private profit was seen as a reason for being skeptical,
rather than appreciative, of the propriety of risky activity engaged in by
enterprise.”® In general, the New Hampshire and California Courts were
reluctant to find that economic factors justified a defendant’s risktaking.
Neither Court even once held that mere monetary costs rendered non-
negligent a defendant’s failure to adopt a particular safety precaution.?*
The California Court seemed quite unimpressed with defendants’ claims
that their conduct complied with industry customs.”” On one occasion, the
New Hampshire Court proved openly hostile to a claim of justification
couched in enterprise terms. In Sewall’s Falls Bridge v. Fiske & Nor-
cross,”® the plaintiff’s bridge had been damaged by the accumulation of
logs that the defendants had floated down the river. The Court ruled ir-
relevant and hence inadmissible the defendants’ evidence that “a large
amount of timber at the head waters of the Merrimack . . . cannot be
taken to market, without costing more than its value in market, in any
other mode than that which they practiced.””® According to the Court,

293. ‘This was perhaps most strikingly revealed in a quite deliberate New Hampshire dictum. In
discussing a saloonkeeper who had illegally and hence “negligently” sold liquor to rowdy and inebri-
ated customers, Chief Justice Doe suggested that there was no obvious reason why the saloonkeeper
“should not . . . [himself] be liable for damage done by men whom he has drawn together in the
same place, and aided in making irrational, uncontrollable, and dangerous . . . .” Underhill v. City of
Manchester, 45 N.H. 214, 218 (1864).

294. As the California Court said of a rancher who drove cattle through city streets, when “the
lives and limbs of human beings are placed in peril,” tort law insists on “the utmost care and dili-
gence.” Ficken v. Jones, 28 Cal. 618, 626 (1865); see the railroad, elevator, and electric power cases
discussed at pp. 1743-44, 1749-51 & note 208 supra; see generally Glueck v. Scheld, 125 Cal. 288, 57
P. 1003 (1899) (handling guns); Knott v. McGilvray, 124 Cal. 128, 56 P. 789 (1899) (leaving tools
hanging over thoroughfare).

295. See pp. 1749-51 & note 201 supra.

296, When the Courts were able to identify a clearly effective safety precaution, they generally
found negligence in the failure to adopt it. See, e.g., Gerke v. California Steam Navigation Co., 9 Cal.
251 (1858); Presby v. Grand Truck Ry., 66 N.H. 615, 22 A. 554 (1891).

297. See p. 1751 supra.

298. 23 N.H. 171 (1851).

299. Id. at 178.
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“the prospective extent of [the defendants’] interests and the contemplated
magnitude of their operations, could not give them any special privilege to
manage their business in a careless and negligent manner. . . 3%

The New Hampshire and California Courts elaborated on the negli-
gence standard®” so as to facilitate the plaintiff’s ability to prove his case.
Both Courts were eager to find negligence when the defendant violated a
statute or ordinance designed to promote safety.’*? As the California Court
explained, if an ordinance seeks to prevent placing “in jeopardy the lives
of men, women, and children,” that ordinance’s safety purpose should be
futhered by holding the defendant to a “strict legal accountability” when
his violation of the ordinance causes private injury.*® The California
Court, while rarely using the exact phrase “res ipsa loquitur,” still ap-
plied the res ipsa notion to a range of business-caused injuries;*** indeed,
res ipsa logic had taken hold in California in 1859, four years prior to

300. Id. at 179. The Court concluded that the jury should make up its mind about negligence by
studying the defendant’s actual conduct rather than by pondering the “forests at the source of the
Merrimack.” Id.

In a later riparian-law discharge case, the Court scemed far more receptive to claims of commercial
objectives. See Hayes v. Waldon, 44 N.H. 580 (1863), discussed in note 166 supra. The difference
between the Sewall’s Falls and the Hayes opinions may reflect the Court’s perception of the differ-
ences between tort law and riparian law.

301. A California opinion that is somewhat similar to Sewall’s Falls is Munro v. Pacific Coast
Dredging & Reclamation Co., 84 Cal. 515, 24 P. 303 (1890), involving a person killed by the defen-
dant’s blasting. Though conceding that the blasting had been skillfully carried out, the Court found
that the explosion itself constituted a “careless and negligent” act. Id. at 518, 519, 527, 24 P. at 304,
306. In reaching this conclusion, the Court noted that the blasting created a known risk of death; it
emphasized that the act was undertaken in a densely settled neighborhood; and it simply indicated no
interest in whatever commercial purposes the defendant may have been furthering by way of its
blasting.

The interpretations of the negligence standard in Sewall’s Falls and Munro obviously narrow the
differences between negligence and strict liability. A similar ambiguity appears in Colton v.
Onderdonk, 69 Cal. 155, 10 P. 395 (1886). Here an urban landowner, using gunpowder to excavate
his property, harmed a neighbor’s property. Though agreeing that the blasting had been carefully
performed, the Court held the defendant liable, describing his blasting as “an unreasonable, unusual,
and unnatural use of his own property. . . .”” Id. at 158-159, 10 P. at 397. It is uncertain whether this
is the language of negligence or of Rylands strict liability.

302. See, e.g., Barton v. McDonald, 81 Cal. 265, 22 P. 855 (1889) (city ordinance prohibiting
private creation of holes in sidewalk); Higgins v. Deeney, 78 Cal. 578, 21 P. 428 (1889) (city ordi-
nance on horse-and-wagon speed).

303. Scimers v. Eisen, 54 Cal. 418, 420 (1880) (applying ordinance requiring fastening of horses
left on public street).

If it is true that the legislatures incline toward inefficient results, see R. POSNER, supra note 30, at
404-07, then the Seimers rule of negligence per se—which extends the effects of legislation in a way
that displaces ordinary common-law judgments—seems correspondingly inefficient. Posner comes close
to conceding this. See Posner, supra note 25, at 39.

304. See, eg., Chico Bridge Co. v. Sacramento Transp. Co., 123 Cal. 178, 55 P. 780 (1898)
(defendant’s barge collides with plaintiff’s bridge); Judson v. Giant Powder Co., 107 Cal. 549, 40 P.
1020 (1895) (nitroglycerin factory explodes); Dixon v. Pluns, 98 Cal. 384, 33 P. 268 (1893) (tool falls
on sidewalk from scaffolding). The New Hampshire Court, though hesitant about the res ipsa ap-
proach, see Paine v. Grand Trunk Ry., 58 N.H. 611 (1879), nonetheless accepted it on occasion. See
Garland v. Towne, 55 N.H. 55 (1874) (ice falling from defendant’s roof).

305. Fairchild v. California Stage Co., 13 Cal. 599 (1859).
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Byrne v. Boadle, the English case that is usually credited with having
originated the res ipsa idea.’® In addition, the California and New
Hampshire Courts assigned to the lay jury primary responsibility for both
ascertaining the facts of the defendant’s conduct and evaluating the negli-
gence significance of those facts.>’

All of these factors converged to produce a nineteenth-century negli-
gence standard with a highly expansive quality, as the case results indi-
cate. A tort rule that denies liability in the absence of negligence is most
open to controversy when the defendant has engaged in risky (but some-
how non-negligent) conduct that has brought about the plaintiff’s injury
without the concurrence of any negligent (or clearly risk-producing) con-
duct on the part of any third party or of the victim himself.*** Among all
of the nineteenth-century cases that met these conditions, there were only
a very small number in which the Courts reached the stark conclusion
that the defendant’s conduct was free of negligence and hence immune
from liability.>*®

B. Contributory Negligence

Professor Friedman describes the tort defense of contributory negligence
as a “cunning trap” set by courts for nineteenth-century accident vic-
tims;*!° Professor Malone argues that nineteenth-century courts frequently
were aggressive in withdrawing the contributory negligence issue from the
Jury in order carefully to monitor industry liability.>!! These assessments
are contradicted, however, by the nineteenth-century experience in New
Hampshire and California.

306, 2 H & C 722 (Exch. 1863).

307. See, e.g.,, McDermott v. San Francisco & N. Pa. R.R., 68 Cal. 33, 8 P. 519 (1885). On the
implications of the jury’s large role, see pp. 1763-65 infra.

308. In cases that can be so described, the power lying in the simple idea that “the defendant
caused the plaintiff’s injury” escapes the complications introduced by any possibility that “a third
party caused the plaintifi’s injury” or that “the plaintiff caused his own injury.” The strict liability
issue is thus undisturbed by the possibility of defenses such as contributory negligence, assumption of
risk, and intervening cause. )

309. These rare cases include: Baddeley v. Shea, 114 Cal. 1, 45 P. 990 (1896) (homeowner not
negligent in failing to discover rotten board hidden in his porch); Steen v. Williamson, 92 Cal. 65, 28
P. 53 (1891) (jury finds dropping of pipe on plaintif’s foot inevitable accident); Garnier v. Porter, 90
Cal. 105, 27 P. 55 (1891) (fire non-negligently spreads); Lyons v. Child, 61 N.H. 72 (1881) (no
negligence in nighttime collision of two carriages).

310. L. FRIEDMAN, supra note 1, at 411-12. According to Professor Levy, nineteenth-century
plaintiffs making “a misstep, however slight, from the ideal standard of conduct,” were routinely and
unfairly denied recoveries. L. LEVY, supra note 68, at 319. For acceptance of the doctrine of “slight”
contributory negligence, see W. PROSSER, LAW OF TORTS 421 (4th ed. 1971).

311. Malone, The Formative Era of Contributory Negligence, supra note 1, at 151, 152, 182.

Professors Levy and Ursin—supposedly writing about California law specifically—claim that “the
nineteenth-century [contributory negligence] doctrine could fairly have been called the rule of railroad
and industrial immunity,” Levy & Ursin, Tort Law in California: At the Crossroads, 67 CALIF. L.
REV. 497, 509 (1979).
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Each state’s Supreme Court from an early date accepted the traditional
rule of contributory negligence as a complete defense.*'? Both Courts were
openly ambivalent about the rule, however. The New Hampshire Court,
though conceding that the rule was “well settled” in the common law,
expressed “doubts . . . as to the justice of the rule.”** The California
Court revealed its own doubts by way of a hypothetical: “We apprehend,
if a man carelessly fires a gun into the street, that it would scarcely be
admissible for him, when sued for the injury done another by it, to say
that, by reasonable care, the other might have got out of the way.”’"* Af-
firming the defense in an 1869 opinion, the Court supported it with a
very limited rationale. “The law does not justify or excuse the negligence
of a defendant. . . . He is both legally and morally to blame”; he is re-
lieved of liability only because, given “the nature of the case, [the law] is
unable to ascertain what share of the damages is due to his negligence.”*!*
This modest explanation provided solid support, in the short run, for the
California Court’s development of the doctrine of last clear chance. Ac-
cording to the Court, when the plaintiff’s contributory negligence was no
more than a “remote” cause of his injury, a complete assignment of that
injury to its “proximate” cause seemed right.*’¢ In the long run, when the
Court finally decided that it was feasible to apportion damages, the nine-
teenth-century explanation of the traditional rule could be relied on to
help justify a new rule of comparative negligence.*"’

Last clear chance was only one of a number of ways in which the nine-
teenth-century California and New Hampshire Courts intervened—in a
plainly modern fashion—to ameliorate the impact of the contributory neg-
ligence rule. In California, the Court held that contributory negligence
was no defense against a claim of willful and wanton misconduct.>® In
suits against negligent third parties, the New Hampshire Court refused to
“impute” the negligence of a vehicle driver to the passenger-plaintiff®"® or

312. See, e.g., Kelly v. Cunningham, 1 Cal. 365 (1851); Farnum v. Town of Concord, 2 N.H.
392 (1821).

313. Murch v. Concord Ry., 29 N.H. 9, 43 (1854).

314. Fraler v. Sears Union Water Co., 12 Cal. 556, 559 (1859).

315. Needham v. San Francisco & S.J. R.R. 37 Cal. 409, 419 (1869).

316. See id. at 419-22. For New Hampshire’s adoption of what amounted to the last clear chance
rule, see the extensive causal reasoning in Littleton v. Richardson, 34 N.H. 179 (1856). Note that the
rule was expressed in terms of proximate causation; the actual phrase “last clear chance” did not
enter the law until a later date. See G. WHITE—TORT LAW, supra note 12, at 45-50. Currently,
proximate cause is regarded as a doctrine that places significant limits on the liability of tort defen-
dants. In the nineteenth century, however, it was very rare for defendants to escape liability for proxi-
mate cause reasons. Its most important nineteenth-century application was in the last clear chance
cases—and here the proximate cause idea worked to plaintiffs’ advantage.

317. See Li v. Yellow Cab Co., 13 Cal. 3d 804, 821 n.17, 532 P.2d 1226, 1238 n.17, 119 Cal.
Rptr. 858, 870 n.17 (1975).

318. Esrey v. Southern Pac. Co., 103 Cal. 541, 37 P. 500 (1894).

319. Noyes v. Boscawen, 64 N.H. 361, 10 A. 690 (1887).
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to impute a parent’s supervisory negligence to an injured child.**® The
California Court placed the contributory-negligence burden of proof on
the defendant, and regarded a technical misassignment of the burden of
proof as reversible error, even when the defendant was the Central Pa-
cific.’** When an intoxicated plaintiff fell into a hole in a public sidewalk
that a defendant had negligently left uncovered, the California Court vir-
tually read the contributory negligence issue out of the case: “A drunken
man is as much entitled to a safe street, as a sober one, and much more in
need of it.”*?> When allocating decisionmaking between judge and jury,
the New Hampshire Court specified that the contributory negligence issue
could be taken away from the jury only in “extraordinary” circum-
stances;**® the California Court frequently used language almost as
strong.??*

In administering tort appeals, the two states’ Courts developed a variety
of maxim-like ideas emphasizing the lenient and forgiving quality of the
contributory negligence standard. Thus, a plaintiff was not required to
exercise “great care”*” or to behave in a “very timid or cautious” way;**
contributory negligence was not proven by an “indiscretion”* or a mere
“error of judgment,”? let alone by a “misjudgment” in retrospect.’” If
the plaintiff was “startled and alarmed,” that was taken into account in
evaluating the reasonableness of his conduct.’®® Momentary distraction is a
“most common occurence” on city streets and “falls far short” of contribu-
tory negligence.®® If the plaintiff forgot what he knew about the particu-
lar danger, the Court could say that “people are liable to lapses of mem-
ory.”**? Attenuating maxims like these were almost totally lacking in the

320. Bisaillon v. Blood, 64 N.H. 565, 15 A. 147 (1888). California law was theoretically willing
to impute parental negligence, but in no case did the parent’s alleged negligence ultimately bar the
child-victim’s claim. For the nearest instance, compare Mecks v. Southern Pac. R.R., 52 Cal. 602
(1878) (parents found negligent per se) with Meeks v. Southern Pac. R.R., 56 Cal. 513 (1880) (on
retrial parents found not negligent; also railroad had last clear chance).

321.  McQuilken v. Central Pac. R.R., 50 Cal. 7 (1875). In New Hampshire, the burden of proof
rested on the plaintiffi—but the Court made clear that this was a mere formality. See Hutchins v.
Macomber, 68 N.H. 473, 474, 44 A. 602, 602 (1896).

322, Robinson v. Pioche, Bayerque & Co., 5 Cal. 461, 462 (1855).

323. Palmer v. City of Portsmouth, 43 N.H. 265, 267 (1861).

324. Schierhold v. North Beach & M. R.R., 40 Cal. 447, 453-54 (1871) (evidence of misconduct
must be “clear and irresistible”).

325. Dufour v. Central Pac. R.R., 67 Cal. 319, 322, 7 P. 769, 771 (1885).

326. Strong v. Sacramento & P. R.R., 61 Cal. 326, 328 (1882).

327. Lawrence v. Green, 70 Cal. 417, 421, 11 P. 750, 752 (1886).

328. Folsom v. Concord & M. R.R,, 68 N.H. 454, 460, 38 A. 209, 210 (1896).

329. Davis v. Concord & M. R.R., 68 N.H. 247, 250, 44 A. 388, 390 (1894).

330. Robinson v. Western Pac. R.R., 48 Cal. 409, 421 (1874).

331. Barry v. Terkildsen, 72 Cal. 254, 256, 13 P. 657, 658 (1887).

332, See Davis v. Pacific Power Co., 107 Cal. 563, 576, 40 P. 950, 953 (1895). For similar
reasoning, see Van Praag v. Gale, 107 Cal. 438, 40 P. 555 (1895). But see Davis v. California St.
Cable R.R., 105 Cal. 131, 38 P. 647 (1894).

In an early wrongful death case, the California Court held that a lack of contributory negligence
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Courts’ opinions dealing with the possible negligence of tort defendants,
who were frequently held to a standard of the “utmost care.” Whatever,
then, the symmetry in form of the doctrines of negligence and contributory
negligence, they were administered under an emphatic, if implicit, double
standard.**

Moreover, the judicial rhetoric is confirmed by the pattern of judicial
results. In New Hampshire, those results were rather dramatic. In nine-
teenth-century cases involving personal injury,** not one victim was de-
nied recovery for the sole reason of a finding of contributory negligence as
a matter of law,*** and only two victims were denied recoveries for the sole
reason of a contributory negligence finding by the jury.*** In over thirty
personal injury cases, the Court affirmed jury verdicts rejecting the defen-
dants’ contributory negligence claims;**’ in five other personal injury cases,
the Court set aside as erroneous either directed verdicts or jury verdicts
favoring defendants on contributory negligence grounds.>*

In almost ninety cases, the California Court either approved the jury’s
finding of no contributory negligence or ruled that the contributory negli-
gence issue was properly for the jury, and hence that directing a verdict
was in error.’®* In sixteen cases, the jury evidently found the plaintiff
guilty of contributory negligence; eight of these verdicts the Court set

could be inferred from mere evidence as to “the character and habits and the natural instinct of self
preservation” of the victim. Gay v. Winter, 34 Cal. 153, 164 (1867).

333. That is, when the conduct of the defendant and the plaintiff combined to expose the plaintiff
to a major risk, the Courts subjected the defendant to a stern negligence obligation even while defining
the plaintif’s contributory negligence obligation in a mild and permissive way. Consider, for example,
the New Hampshire rulings in Huntress, pp. 1744-45 supra, and the California rulings in Giraudi,
p- 1750 supra.

A conventional economic analysis of the contributory negligence problem, see R. POSNER, supra
note 30, at 123-24, would find this double standard plainly out of order. For an evaluation of these
conventions, see Schwartz, supra note 29.

334. When the plaintiff’s complaint related to mere damage to property, the New Hamsphire
Court seemed more willing to find that the negligence or other wrongdoing of the plaintiff or his
employee served as a bar to liability. See, e.g., Page v. Hodge, 63 N.H. 610, 4 A. 805 (1885); Un-
derhill v. City of Manchester, 45 N.H. 214 (1864).

335. In four employee cases and one railroad passenger case, contributory negligence loomed as
an alternative reason for the Court’s denial of recovery. See, e.g., Young v. Boston & Me. R.R,, 69
N.H. 356, 41 A. 268 (1898) (recovery denied because of absence of employer negligence, assumption
of risk, and contributory negligence).

336. Eaton v. Boston & Me. R.R., 67 N.H. 422, 40 A. 112 (1893) (passenger deboarding train);
Brember v. Jones, 67 N.H. 374, 30 A. 411 (1892) (two-carriage highway accident). For defense
verdicts in passenger cases that seemingly combined factual findings of no negligence by defendants
and contributory negligence by plaintiffs, see Douyette v. Nashua St. Ry., 69 N.H. 625, 44 A. 104
(1899); Murch v. Concord Ry., 29 N.H. 9 (1854) (court sitting as jury).

337. See, e.g., Boothby v. Grand Trunk Ry., 66 N.H. 342, 34 A. 157 (1890); Clark v. Barring-
ton, 41 N.H. 44 (1860).

338. See, e.g., Whitcher v. Boston & Me. R.R., 70 N.H. 242, 46 A. 740 (1899); Tyler v. Concord
& M. R.R,, 68 N.H. 331, 44 A. 524 (1895).

339. See, eg., McKune v. Santa Clara Valley Mill & Lumber Co., 110 Cal. 480, 42 P. 980
(1895); Gay v. Winter, 34 Cal. 153 (1867).
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aside, typically because of some error in the judge’s instructions.**® In
twenty-three cases, the Court held the plaintiff contributorily negligent as
a matter of law; in a large number of these, the Court emphasized that
the plaintiff’s conduct was not merely negligent, but was negligent “in the
highest degree,”**' was marked by ‘“gross negligence’**? or “reckless-
ness,”* or was virtually “willful.”**

C. The jury

The New Hampshire and California Courts recognized the primary
jurisdiction of the jury over questions of negligence and contributory neg-
ligence. The jury’s authority over the level of damages was even more
complete. To be sure, new trials were sometimes ordered on grounds that
the judge had improperly instructed the jury as to the legal measure of
damages;*** and when the victim’s injury was mainly emotional or eco-
nomic in nature, the California Court occasionally rejected a jury verdict
as excessive.’** When the plaintiff suffered a clearly serious physical in-
jury, however, the Courts repeatedly and consistently refused to overturn
the jury’s assessment of damages as excessive.**’ Instead, the Courts, em-
phasizing the absence of “precise rules” in the calculation of damages and
recognizing “the good sense and unbiassed judgment of the jury,”**® al-
lowed jury verdicts to stand, even when the jury’s award was larger than
the Courts felt appropriate.**

340. Compare Fernandes v. Sacramento City Ry., 52 Cal. 45 (1877) (defense verdict set aside:
contributory negligence instructions withdrew too much from jury) with Maumus v. Champion, 40
Cal. 121 (1870) (defense verdict affirmed: record supported contributory negligence finding.)

341. Everett v. Los Angeles Consol. Elec. Ry., 115 Cal. 105, 122, 43 P. 207, 208 (1896).

342. See, c.g., Flemming v. Western Pac. R.R., 49 Cal. 253, 257 (1874).

343. See, c.g., Hager v. Southern Pac. Co., 98 Cal. 309, 310, 33 P. 119, 119 (1893).

344. Bailey v. Market St. Cable Ry., 110 Cal 320, 329, 42 P. 914, 917 (1895).

In almost all of the 23 cases, the Court’s conclusion that reasonable minds could not differ in
assessing the plaintif’s conduct as unreasonable appears to be plainly correct.

345. See, c.g., Fox v. Oakland Consol. St. Ry., 118 Cal. 55, 50 P. 25 (1897); Tarbell v. Central
Pac. R.R., 34 Cal. 616 (1868).

346. See McCarty v. Fremont, 23 Cal. 196 (1863).

347. The California Court did authorize the practice of trial judge remittitur. Gregg v. San Fran-
cisco & N. Pac. R.R., 59 Cal. 312 (1881). In one case, the Court endorsed a new trial for the plaintifl
because of the inadequacy of the jury’s damage award. Mariani v. Dougherty, 46 Cal. 27 (1873).

348. Aldrich v. Palmer, 24 Cal. 513, 516 (1864).

349. Seec Howland v. Oakland Consol. St. Ry., 110 Cal 513, 522, 42 P. 983, 985 (1895).

This article will make no attempt to exposit in detail the damage rules developed by nineteenth-
century cases, though damage issues loomed large in many tort appeals. It suffices to say here that
nineteenth-century courts went a long way towards developing what we now recognize as the body of
modern damage law. Thus it was held that a plaintiffl could recover for all predicted future losses,
Hopkins v. Atlantic & St. L. R.R., 36 N.H. 9 (1857), and for mental anguish as well as physical
suffering, see, ¢.g., Sloane v. Southern Cal. Ry., 111 Cal. 668, 683 44 P. 320, 323-24 (1896) (nervous
shock compensable, even when suffered by person with pre-existing emotional vulnerability);
Fairchild v. California Stage Co., 13 Cal. 599, 601 (1859). The collateral source rule was recognized
in Seavey v. Dennett, 69 N.H. 479, 45 A. 247 (1898). The “pecuniary loss” recoverable under the
California wrongful death statute was held to exclude grief, but to include loss of society. See Munro
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Given the prerogatives that these states recognized in the jury, how the
jury exercised its powers is of keen concern. In the California appellate
opinions, one can detect two hundred forty-eight jury verdicts for plain-
tiffs, only twenty-six for defendants.*® In suits against railroads, the
breakdown in verdicts is one hundred eleven to twelve. In New Hamp-
shire cases after 1850, there were one hundred forty-seven jury verdicts
for plaintiffs, but only twenty-two for defendants.**' During the entire
nineteenth century, in suits against towns for highway accidents, the jury
verdict ratio was forty-one to nine; in all tort suits against railroads, it
was seventy-one to four.

Because plaintiffs and defendants may have faced unequal incentives to
appeal,®*? the pattern of jury verdicts reviewed on appeal may not accu-
rately represent the original ratio of jury verdicts at trial. To evaluate this
possibility, I studied all jury verdicts in tort cases filed in Los Angeles
County against railroad company defendants between 1889 and 1895.%
These records show twenty-six verdicts for plaintiffs and only thirteen for
defendants.*** While this two-to-one ratio is much less than the ratios re-
flected in the appellate reports, it still amply suggests that trial juries in-
dulged a considerable preference for injured plaintiffs.*** This suggestion
receives support, moreover, from a number of judicial comments. In 1893,
the California Court worried about the tendency of juries to catch at a
mere “pretense of evidence for the purpose of somewhat equalizing
financial conditions by taking money from one party and giving it to the
other.”** Another California opinion described the jury as having been

v. Pacific Coast Dredging & Reclamation Co., 84 Cal. 515, 525-26, 24 P. 303, 305-06 (1890); Beeson
v. Green Mountain Gold Mining Co., 57 Cal. 20, 38-39 (1880). And the California Court rejected a
proposal that it place a ceiling on wrongful death recoveries. Redfield v. Oakland Consol. St. Ry., 110
Cal. 277, 285-86, 42 P. 822, 823-24 (1895).

350. ; Professor Posner’s review of late nineteenth-century appellate opinions across the nation also
yielded about a ten-to-one ratio of jury verdicts favoring the plaintiff. Posner, supra note 25, at 51.

351. Many New Hampshire claims, especially those relating to highway defects, were submitted
to “referees,” whose roles and powers are not made clear.

352. Railroad defendants, for example, were subject to repeated tort claims in a way that gave
them long-run interests in the results of particular cases.

353. These trial documents are available in the Los Angeles County Archives Office.

354. Professor Posner, sampling trial verdicts in two Illinois counties, found 19 verdicts for plain-
tiffs and 13 for defendants. Posner, supra note 25, at 92.

355. This is especially true in light of the apparent power of George Priest’s 50% Theorem.
Priest, Selective Characteristics of Litigation, 9 J. LEGAL STUD. 399 (1980). As Priest argues, even if
a jury harbors a certain preference with respect to outcomes, rational and knowledgeable lawyers will
settle cases in such a way that the cases actually litigated will tend to cluster around the borderline of
the jury’s preference. See id. at 421; Klein & Priest, A Theory of Litigation: Selection and Resolution
(unpublished manuscript on file with Yale Law Journal). Accordingly, any clear deviation from a 50-
50 pattern of jury verdicts is prima facie unexpected and hence provocative.

356. Driscoll v. Market St. Cable Ry., 97 Cal. 553, 563, 32 P. 591, 591 (1893).

In New Hampshire, Chief Justice Doe, conceding the possibility that the jury might commit a
“wrong” in the evaluation of facts, insisted that “wrongs” of this sort cannot “be legally prevented or
rectified by a judicial alteration of the law.” Huntress v. Boston & Me. R.R., 66 N.H. 185, 192, 34
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“carried away by sympathy for the plaintiff, which is quite natural.””**’

The subsidy thesis assumes a tort system under the tight control of a judi-
ciary hostile to liability; this assumption is contradicted by the breadth of
the decisionmaking powers that judges vested in juries combined with the
evident direction of the juries’ case-deciding sympathies.*s®

D. Duty

In discussing nineteenth-century tort law, legal historians like Horwitz
indicate that until 1800, tort problems did not commonly arise between
persons who were mere “strangers” to each other prior to an accident.
Nineteenth-century judges supposedly experienced great difficulty in rec-
ognizing any general duty between strangers in an increasingly populous
world, and therefore cast that duty in the attenuated language of negli-
gence.** This presentation of the duty issue, however, is poorly supported
by what we know about English tort history.>® In any event, the general
duty issue played almost no encumbering role in nineteenth-century tort
law in New Hampshire and California. From the beginning, each state’s
Court, in cases involving accidents between strangers, routinely granted
recoveries on a showing of negligence, without the slightest concern for

A. 154, 157 (1890). Doe’s biographer interprets that statement as an acknowledgment and an accept-
ance of the prospect that jurors “might hold railroads and other corporate defendants liable for every
act.” J. REID, supra note 12, at 110.

357. Perry v. Malarin, 107 Cal. 363, 368, 40 P. 489, 490 (1895). Arguments by counsel also
indicate the nature of jury attitudes. The defendant in Wilson v. Southern Pac. R.R., 62 Cal. 164,
169 (1882), formally complained that juries harbor “prejudices” against railroads. In Bellegarde v.
San Francisco Bridge Co., 90 Cal. 179, 181, 27 P. 20, 20 (1891), the defendant pleaded that it not be
“handed over to the tender mercies of another anti-corporation jury.”

358. Any lack of objectivity on the part of the jury also impairs the efficiency or regulatory theory
of tort law.

In cases in which a chief issue at trial was the alleged contributory negligence of the plaintiff, jury
verdicts for the plaintiff are consistent with the possibility that the jury covertly applied a rule of
comparative negligence, accepting a defendant’s factual claim, but modifying its legal impact. See Li v.
Yellow Cab Co., 13 Cal. 3d 804, 811, 532 P.2d 1226, 1231, 119 Cal. Rptr. 858, 863 (1975) (describ-
ing practice). The plaintiff’s victory, therefore, may have been less complete than a plaintiff verdict
might make it appear. Yet if it is true that the judiciary tolerated jury nullification of an official
common law rule that was adverse to plaintiffs, this practice seems at war with the subsidy thesis and
the efficiency thesis as well.

359. See, e.g., M. HORWITZ, supra note 1, at 88, 89, 92; G. WHITE—TORT LAW, supra note 12,
at 16-19, 40-41. See id. at 50 (negligence a “severely limited” liability standard developed by courts
for “gencral duty” cases).

360. The “professional undertaking” instances of trespass on the case did involve parties who
stood in some pre-accident legal or economic relationship. But such a relationship was quite lacking in
other instances of case. This is especially true of the highway suits—suits in which, the plain stranger
status of the litigants notwithstanding, the duty issue was never even mentioned. See M. PRICHARD,
supra note 43, at 33. And surely under the trespass writ a prior relationship had never been seen as
any sort of prerequisite. Strangers were on both sides of the lawsuits in such trespass.classics as
Weaver v. Ward, Hobart 134, 80 Eng. Rep. 284 (K.B. 1616), and Scott v. Shepherd, 2 Black, W.
892, 96 Eng. Rep. 525 (1773). The very stereotype of trespass involved one stranger attacking an-
other. See S. MILSOM, supra note 33, at 290, 297. For an interesting discussion of the emergence of
the “duty” issue in English law, see M. PRICHARD, supra note 43, at 30-33.

1765



The Yale Law Journal Vol. 90: 1717, 1981

any problem of duty.**' When the duty issue was alluded to, it was dis-
posed of in almost summary terms. In one case, the California Court
agreed that “negligence, to be actionable, must rest on a breach of an
obligation or duty imposed on the party complained of”’; but the Court
then specified that “the obligation or duty is devolved by law on all men
to use their unimpeached legal rights so as not to injure others.”*®

A very different version of nineteenth-century duty law has been of-
fered recently by the California Supreme Court.**® This version stipulates
that until 1800, tort law had no duty concept; then, in the 1800s, courts
invented “duty” as a way of carefully controlling the scope of negligence
liability. This version is also unsupported by the evidence. Except in the
trespasser cases noted below, nineteenth-century law in New Hampshire
and California was remarkably free of the special no-duty and immunity
rules that later cluttered and complicated those states’ laws. In the nine-
teenth century, neither state’s law suggested, for example, that charities
were immune from claims brought by patients; that vehicle drivers were
immune vis-a-vis their social guests; or that family members were immune
from suits by other family members.>** And the only suit against a product
seller for an injury caused by a product defect led to a victory for the non-
privity product victim.>**

To be sure, there were trespasser cases that gave the Courts difficulty

361. See, e.g., Gerke v. California Steam Navig. Co., 9 Cal. 251 (1858); Robinson v. Pioche,
Bayerque & Co., 5 Cal. 460 (1855); Wilson v. Cunningham, 3 Cal. 241 (1853); Brooks v. Hart, 14
N.H. 307 (1843); Dalton v. Favour, 3 N.H. 465 (1826).

Two professional malpractice cases raised issues of “privity,” if not “duty.” In Edwards v. Lamb,
69 N.H. 599, 45 A. 480 (1899), a doctor, in treating his patient, negligently infected the patient’s
wife, who was assisting in the treatment. The New Hampshire Supreme Court granted a recovery.
The California Court, however, denied liability in Buckley v. Gray, 110 Cal. 339, 42 P. 900 (1895),
where a lawyer’s negligence in drafting his client’s will prevented the plaintiff from receiving an
inheritance. When the California Court eventually ruled in favor of a disappointed legatee, it did so
primarily on a contract theory of intended beneficiary. Lucas v. Hamm, 56 Cal. 2d 583, 590-91, 364
P.2d 685, 688-89, 15 Cal. Rptr. 821, 824-25 (1961).

In Hagerty v. Powers, 66 Cal. 368, 369, 5 P.2d 622, 622 (1885), the Court denied the liability of a
father who merely had “negligently suffered” his son to possess a pistol. Within tort law even today,
the problem of “affirmative duties” remains distinct.

362. Chidester v. Consol. Ditch Co., 59 Cal. 197, 202 (1881). Another opinion affirmed the exis-
tence of a general duty of ordinary care that “all persons owed to each other under like circumstances
of meeting by chance.” Franklin v. Southern Cal. Motor Rd. Co., 85 Cal. 63, 70, 24 P. 723, 725
(1890). In light of this general duty, the fact that the defendant repairmen were negligent while they
were performing contractual obligations they owed to a property owner was deemed no reason to deny
a recovery to a third party directly injured by that negligence; according to the Court, “defendants
were bound so to exercise their rights so as not to interfere with the rights of others.” Donnelly v.
Hufschmidt, 79 Cal. 74, 75, 21 P. 546, 546 (1889).

363. See Dillon v. Legg, 68 Cal. 2d 728, 734-35, 441 P.2d 912, 916-17, 69 Cal. Rptr. 72, 76-77
(1968).

364. It is not the case that the Courts were actually imposing liability in those situations; there
simply were no suits.

365. Lewis v. Terry, 111 Cal. 39, 43 P. 398 (1896) (tenant recovers against retailer who had
willfully misrepresented safety of folding bed to buyer-landlord). For diverse dicta on manufacturers’
liability, see p. 1749 & note 243 supra.
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— and understandably so. If a landowner failed to incur expenses solely
geared to provide protection for trespassers, it might not be clear at what
point the landowner’s omission could properly be regarded as unreasona-
ble**¢ —the negligence issue here blending into the issue of affirmative
duty.**” Similarly, the wrongdoing of the person inattentively walking on a
railroad track as a train approached was an indissoluble mix of trespass-
ing and contributory negligence.**® Trespasser problems were thus closely
related to the Courts’ more general interests in negligence and contribu-
tory negligence.>® The California Court’s concern for how costly it would
be for a landowner to assure safety® testifies to the nineteenth-century
affiliation between trespassing and the negligence doctrine, while the New
Hampshire Court’s distinction between “active” and “passive” dangers in-
dicates the impact of the affirmative duty problem.’” As for the nine-
teenth-century linkage between trespassing and contributory negligence, it
is revealed both by the California Court’s special protection of the child
trespasser*> and by each Court’s recognition of the rights of the “discov-
ered” trespasser.®”

E. Curtailments of Negligence Liability

On balance, then, the trespasser cases afford no more than a limited

366. In almost all of the nincteenth-century trespasser cases, to have protected the trespasser
would have imposed a significant added burden on the landowner. On the possible relevance of “ad-
ded burden” even under a late twentieth-century negligence scheme, see Rowland v. Christian, 69
Cal. 2d 108, 118, 443 P.2d 561, 567-68, 70 Cal. Rptr. 97, 103-04 (1968).

367. The Courts seemed troubled by the difficult question of the extent to which a mere trespasser
can rely on the fact of property ownership as the predicate for imposing on the landowner a range of
affirmative obligations to render his property safe. For an opinion analogizing a landowner’s failure to
incur an added burden for the sake of trespassers to the more general problem of good samaritan
obligations, see Buch v. Amory Mfg. Co., 69 N.H. 257, 260, 44 A. 809, 810 (1897).

368. See George v. Los Angeles Ry., 126 Cal. 357, 58 P. 819 (1899); Tennenbrock v. South Pac.
Coast R.R., 59 Cal. 269 (1881).

On nineteenth-century public attitudes towards the railroad trespasser, see E. KIRKLAND, supra
note 196, at 395-96.

369. One opinion indicates that the negligence and contributory negligence issues effectively ex-
haust the trespasser problem. See Felch v. Concord R.R., 66 N.H. 318, 29 A. 557 (1890).

370. See Peters v. Bowman, 115 Cal. 345, 47 P. 113 (1896).

371. In Mitchell v. Boston & Me. R.R., 68 N.H. 96, 118, 34 A. 674, 677 (1894), the New
Hampshire Court classified the running of a railroad as an “active intervention” warranting liability
in the event of negligence. A railroad could hence be liable if it failed to make reasonable efforts to
detect a trespasser on its tracks at locations where trespassing was foreseeable. See Felch v. Concord
R.R., 66 N.H. 318, 29 A. 557 (1890).

372, Compare Barrett v. Southern Pac. Co., 91 Cal. 296, 27 P. 666 (1891) (accepting attractive
nuisance doctrine) with Clark v. Manchester, 62 N.H. 577 (1883) (rejecting doctrine).

373. Tennenbrock v. South Pac. C. R.R., 59 Cal. 269, 271-72 (1881) (dictum); Frost v. Eastman
R.R., 64 N.H. 220, 222, 9 A. 790, 791 (1886) (dictum). Once a defendant has “discovered” a tres-
passer, the defendant is in a last clear chance situation. See p. 1760 supra. For the idea that a land-
owner can be liable for negligence subsequent to the time when he merely “should have known” of
the trespasser’s presence, see Leavitt v. Mudge Shoe Co., 69 N.H. 597, 598, 45 A. 558, 558 (1899)
(dictum).
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caveat on the tendency towards victim protectiveness that the two states’
tort law generally exhibited. In California, however, tort law did recog-
nize one de jure immunity:** an immunity enjoyed by the government
itself.*’® The immunity rule precluded recovery against local governments
for the negligent failure to keep streets and bridges in proper repair,*¢ for
malpractice in and by a public hospital,”” and for other positive acts by
public employees that directly resulted in injury.>”® Even after the Legisla-
ture declared that “[tlhe county is responsible for providing and keeping
passable and in good repair bridges and all public highways,” the Su-
preme Court was unwilling to rule that statutory “responsibility” in-
cluded civil liability.*”” On one occasion, when a San Quentin prison
guard lost his arm through the negligence of his superior officer, the legis-
lature passed a special act appropriating $10,000 to compensate him for
his injury; the Court actually ruled the statute unconstitutional as an il-
licit gift of public funds.>*

Employers in California and New Hampshire certainly did not enjoy
any general immunity from tort liability. In nineteenth-century Califor-
nia, the employee prevailed in thirty-seven Supreme Court opinions, the
employer in forty-three; in the New Hampshire Supreme Court, there
were eleven victories for employees, twenty-three for employers.®® But

374. There was also a de facto immunity accorded California landlords, who were defendants in
eight tort actions brought by injured tenants. Although the tenants presented a range of substantial
arguments, in seven of these cases the California Supreme Court ruled against liability. See, eg.,
Townsend v. Briggs, 99 Cal. 481, 34 P. 116 (1893); Sicker v. Blanc, 76 Cal. 173, 18 P. 260 (1888).
Viewed individually, none of these seven opinions appears overwhelmingly wrong; taken in the aggre-
gate, however, they reveal a conspicuous judicial opposition to landlord liability. On New Hampshire
law, compare Scott v. Simmons, 54 N.H. 426 (1874) (landlord liable for negligent construction and
for failure to repair known hazards) with Towne v. Thompson, 68 N.H. 317, 44 A. 492 (1895) (Scott
seemingly overruled).

375. The New Hampshire experience in this regard was rather different. The New Hampshire
Court interpreted the common law as including a government immunity doctrine. Edgerly v. Concord,
62 N.H. 8 (1882). But the Court also held that the immunity did not apply when the public agency
was engaged in a proprietary function. Rhobidas v. Concord, 70 N.H. 90, 47 A. 82 (1899). Morcover,
an early New Hampshire statute rendered towns civilly liable for injuries caused by dangerous ob-
structions on town highways. See notes 112 & 118 supra. And suits by highway travellers against
towns for highway-obstruction accidents constituted, at least at the appellate level, the largest single
category of tort claims. What impresses in New Hampshire, therefore, is the extent of the govern-
ment’s liability in tort. Note, however, the Court’s conversion from strict liability to negligence in
interpreting the highway statute. See notes 112 & 118 supra.

376. Huffman v. San Joaquin County, 21 Cal. 426 (1863).

377. Sherbourne v. Yuba County, 21 Cal. 113 (1862).

378. Howard v. City of San Francisco, 51 Cal. 52 (1875).

379. Barnett v. County of Contra Costa, 67 Cal. 77, 78, 7 P. 177, 177 (1885).

380. Bourn v. Hart, 93 Cal. 321, 322, 28 P. 951, 952 (1892). For a narrow interpretation of an
end-of-the-century statute that seemingly contained a general waiver of the state’s tort immunity, see
Denning v. California, 123 Cal. 316, 323-24, 55 P. 1000, 1002 (1899) (immunity remains for torts
committed in course of “governmental function”).

381. Five cases in California and two in New Hampshire yielded opinions containing significant
holdings favoring each side.

Employee suits were the largest single category of tort claims in California; in New Hampshire,
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both the number and the percentage of defense rulings do suggest the seri-
ous tort law obstacles that an injured worker faced, especially the well-
known trinity of employer defenses: contributory negligence, assumption
of risk, and the fellow-servant rule.’®? Actually, the defense of contributory
negligence, standing on its own, was not a major factor; in only one case
in either state was it the single reason for denying the employee’s recov-
ery.’®*® On the remaining issues there was an interesting divergence be-
tween California and New Hampshire. In California, workers’ claims
were usually disallowed because of the fellow-servant rule.® In New
Hampshire, employee claims were most commonly rejected because of as-
sumption of risk.?®*

Professor Posner’s recent account of nineteenth-century tort law at-
tempts to explain both the employment-tied assumption of risk defense®*
and the fellow-servant rule.®*” Assumption of risk allegedly enabled an
employee to capitalize on his preference for risk; the fellow-servant rule
supposedly combined with the employer’s liability for retaining incompe-
tent servants to give imperiled employees an efficient incentive to inform
supervisors of their colleagues’ careless habits.*®® In the employment set-
ting, the assumption of risk rationale rests on two premises: that the
worker has available to him employment alternatives that are essentially
identical to his existing job, except for the absence of both that job’s safety
hazard and the resulting wage differential; and that the worker will incur
no significant costs in opting for one of those alternatives. The nature of
employment experience contradicts both of these premises. The typical job
consists of a package of attributes that readily distinguishes it from other
jobs,*** and the search for a new job can often be a difficult, if not painful,
endeavor.*® Moreover, in New Hampshire the risk the employee was held

they ranked second, behind highway obstruction suits.

382. In addition, in employee cases tort law’s basic negligence standard was sometimes given an
unusually timid definition. See Sappenfield v. Main St. & A.P. R.R,, 91 Cal. 48, 27 P. 590 (1891).

383. See Kenna v. Central Pac. R.R., 101 Cal. 26, 35 P. 332 (1894).

384. See Trewatha v. Buchanan Gold Mining & Milling Co., 96 Cal. 494, 28 P. 571 (1892)
(even if employer has provided defective equipment, negligence of fellow servant precludes liability).

385. Sec Leazotte v. Boston & Me. R.R., 70 N.H. 5, 6, 45 A. 1084, 1085 (1899) (assumption of
risk defense applied despite strong showing of employer negligence). Indeed, by the end of the cen-
tury, employces’ appeals were frequently dismissed in boilerplate, one-sentence assumption of risk per
curiams. See, e.g., Evans v. Meredith Shook & Lumber Co., 69 N.H. 664, 38 A. 1099 (1896).

386. For a discussion of New Hampshire’s limited and ambivalent use of assumption of risk
outside of the employment context, see p. 1739 supra. Apart from employment cases, the nineteenth-
century California Court never resorted to this defense. See Judson v. Giant Powder Co., 107 Cal.
549, 554, 40 P. 1020, 1020 (1895) (rejecting “doctrine of fatalism”).

387. See Posner, supra note 25, at 44-46, 67-70.

388. See id. at 44, 45.

389. Sec A. REES, THE ECONOMICS OF WORK AND PAY 97 (1973); ¢f. T. HAREVEN & R. LAN-
GENBACH, AMOSKEAG 12, 21 (1978) (“family spirit” made working at Amoskeag Company a special
experience). But cf. id. at 47 (ease of finding non-Amoskeag employment).

390. Sec A. REES, supra note 389, at 96.
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to assume was not a general hazard of the employment,*' but rather a
specific risk, caused by the employer’s negligence, that the employee be-
came aware of only after working on his job for some period of time.**? In
learning any particular job, an employee invests his own resources in that
job, an investment that would be costly to abort if he should quit that job
in favor of other employment. As for the fellow-servant rule, in its Cali-
fornia version the Posner apology does not suffice. For one thing, the rule
was frequently applied when the “fellow servant” in question was not a
person whose work habits the injured employee had any real opportunity
to observe®®® and when that “servant” was a foreman or supervisor, whom
the individual employee would surely be hard pressed to challenge.*™
Also, while the California Court acknowledged in form the employer’s
liability for the negligent appointment or retention of incompetent ser-
vants, in the realities of litigation the Court proved hostile to this liability
theory in a way that seemingly rendered it a dead letter.>*

Overall, my study of nineteenth-century tort law indicates that the neg-
ligence system was a surprisingly abundant source of liability. The gov-
ernment cases obviously establish an exception to this generalization be-
cause of the outright immunity they flaunted. The employment law is also
exceptional, given the number and proportion of the claims it denied, the
uniqueness and perhaps wrongness*® of the reasons relied on in those

391. These are the hazards that have led to economists’ findings of wage differentials. The most
interesting study is Thaler & Rosen, The Value of Saving a Life: Evidence From the Labor Market,
in HOUSEHOLD PRODUCTION AND CONSUMPTION 265-98 (N. Terleckyj ed. 1975).

392. E.g, Leazotte v. Boston & Me. R.R., 70 N.H. 5, 45 A. 1084 (1899); Nouise v. Theobald, 68
N.H. 564, 41 A. 182 (1896). The California Court explicitly held that the defense can be applied
even if the risk did not exist in the workplace at the time the plaintiff began his employment.
Snowden v. Idaho Quartz Mining Co., 55 Cal. 443 (1880).

393. See, e.g., Callan v. Bull, 113 Cal. 593, 45 P. 1017 (1896); Livingston v. Kodiak Packing Co.,
103 Cal. 258, 37 P. 149 (1894); Fagundes v. Central Pac. R.R., 79 Cal. 97, 21 P. 437 (1889).

394, See, eg., Stevens v. San Francisco & N. Pac. R.R., 100 Cal. 554, 35 P. 165 (1893) (em-
ployee possessing management authority to discharge other employees still a “fellow servant”); Mc-
Lean v. Blue Point Grave! Mining Co., 51 Cal. 255, 258 (1876) (fellow-servant rule ignores employ-
ees’ differing “grades of employment”).

395. In a dozen cases injured employees alleged such employer negligence; in each case, the Su-
preme Court, frequently overturning jury verdicts, found the plaintiff’s evidence inadequate. See, e.g.,
Gier v. Los Angeles Consol. Elec. Ry., 108 Cal. 129, 41 P. 22 (1895); Cosgrove v. Pitman, 103 Cal.
268, 37 P. 232 (1894); Holland v. Southern Pac. Co., 100 Cal. 240, 34 P. 666 (1893). The New
Hampshire Court was similarly unreceptive. See Nash v. Nashua Iron & Steel Co., 62 N.H. 406
(1882).

396. In the employment cases, assumption of risk seems simply wrong; the fellow-servant rule is
better characterized as troubling. One cannot make up his mind about the rule unless one has a firm
grasp on the principles underlying vicarious liability in the first place. One need not agree that vicari-
ous liability is something of an abberation within the law, see Pound, The Economic Interpretation
and the Law of Torts, 53 HARV. L. REV. 365, 375-76 (1940), in order to realize that it is a late-
blooming doctrine, see pp. 1726, 1730 supra, whose purposes we do not yet fully understand. When
an outsider to an employer’s enterprise is injured by the negligence of an employee who has been
deputized by the employer to exercise the latter’s authority in his dealings with the outside world,
there is a strong intuition that the employer should be held responsible. But that intuiticn is largely
absent when the negligence of an ordinary employee simply injures a person standing near him in the

1770



Nineteenth-Century Tort Law

denials, and the resulting complexities and obvious costliness of litigation.
How should we think about these classes of cases? It is said that histori-
ans can be divided into “lumpers and splitters.”*” Lumpers want “to put
all the past into boxes. . .. [They] do not like accidents; they would pre-
fer to have them vanish.” Splitters, by contrast, like “to point out diver-
gences, to perceive differences. . . . They do not mind untidiness and acci-
dent in the past; they rather like them.”® I am both enough of a
“lumper” to want to emphasize the general tendency towards victim pro-
tectiveness in nineteenth-century tort law and enough of a “splitter” to
secure satisfaction from identifying employment and government-related
injuries as important limitations on this tendency.

To explain the exceptional status of workers’ cases, I can do little more
than refer to uncertain hypotheses.’® Nevertheless, by identifying these
cases as an exception to the pattern, I am able to comment on one ques-
tion that has deeply interested other legal analysts: Why, in the early
twentieth century, were the employment cases, and those cases alone, re-
moved from the tort system?*°® The historical record suggests that one of
this question’s answers is interestingly straightforward. Because tort law
as applied to workers’ injuries was peculiarly ungenerous, unsatisfying,
and administratively costly, it proved vulnerable to challenge and to even-
tual displacement.**

employer’s workplace. See T. WEIR, A CASEBOOK ON TORT 191-92 (2d ed. 1970). Within tort law,
the fellow-servant issuc—unique as it is to the problem of workers’ injuries—may elude a satisfying
solution.

397. J. HEXTER, ON HISTORIANS 241-42 (1979).

398. Id. at 241-43. Professor Horwitz is, of course, a lumper; Professor Friedman is a lumper
who hedges his bets with a bit of splitting. See note 9 supra. As a historian, Professor Posner is a
lumper as well.

Hexter's vocabulary may be unfortunately value-laden; it denigrates lumping. Without some lump-
ing, however, few historians would be able to propound new theses. With his own preference for -
splitting, Hexter may be best at critiquing the theses that others have labored to advance. See Skinner,
Book Review, NEW YORK REVIEW OF BOOKS, January 24, 1980, at 39-41.

399. Possibly, upper-class judges felt no sympathy for injured blue-collar workers. But if attitudes
toward workers are important, one can hardly overlook the native-immigrant conflicts in New Eng-
land and the anti-Chinese hysteria in California. On the former, see T. DUBLIN, supra note 162, at
145-64. On the latter, see A. SAXTON, THE INDISPENSABLE ENEMY (1971).

Professor Tushnet’s explanation is that judges chose to conceptualize workers’ injury cases within a
“contract framework.” Tushnet, supra note 9, at 90. I do not find this very helpful. The problem was
not contract reasoning as such, but contract reasoning that was deficient and hostile. In the passenger
cases, the Courts adopted a partial contract approach that served to enhance rather than to detract
from the railroads’ overall liability burdens. See p. 1743 supra.

400. See, eg., Friedman & Ladinsky, Social Change and the Law of Industrial Accidents, 67
COLUM. L. REV. 50 (1967); Henderson, Should Workmen’s Compensation Be Extended to Non-
occupational Injuries? 48 TEX. L. REV. 117, 125-26 (1969); Rabin, Some Thoughts on Tort Law
from a Sociopolitical Perspective, 1969 WIS, L. REV. 51, 64-65, 69-70; Smith, Sequel to Workmen’s
Compensation Acts (pt. 2), 27 HARV. L. REV. 344, 368 (1914).

401. New Hampshire moved directly from the common law to workers’ compensation in 1911.
Seel J. BOYD, COMPENSATION FOR INJURIES TO WORKMEN 6-7, 12, 735-36 (1913). California’s 1911
enactment of workers’ compensation, id. at 11, 649-700, was preceded by a 1907 “employer’s liabil-
ity” statute that trimmed, but retained, the fellow-servant rule and the assumption of risk defense.
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As for the government cases, one should begin by acknowledging that
any number of ideas and instincts may be disturbed by the prospect of
substantial governmental liability in tort. Unfortunately, the California
Court’s opinions are quite superficial in a way that frustrates any effort to
ascertain what the Court, in espousing immunity, was seeking to prove.
Nevertheless, one can still assess what the Court’s espousal tends to dis-
prove. It impugns the subsidy thesis, since a judiciary motivated by a
strong preference for private enterprise would hardly see fit to confer a
unique and categorical immunity upon public enterprise.*? The rule also
seems at odds with any microeconomic explanation of nineteenth-century
tort law, inasmuch as a general rule of government immunity in tort is
seriously inefficent.**

Conclusion

The subsidy thesis can be conjoined to various assumptions about the
judicial process. Professor Gregory believes that the furnishing of a negli-
gence-law subsidy entailed a policy choice rendered by the judiciary on
the basis of its own perceptions of the nineteenth-century public inter-
est.** Both Horwitz and Friedman, however, reject this understanding of
the judicial process. According to Horwitz, during the nineteenth century
America’s judicial law increasingly became “simply reflective of the ex-
isting organization of economic and political power.”*** Friedman’s pres-
entation is more vivid still: “The legal system does the bidding of those
whose hands are on the controls. The laws . . . reflect the goals and poli-

1907 Cal. Stats. ch. 97, § L In the early 1900s, the legislatures in a number of states evidently
abrogated the fellow-servant rule altogether. See J. BOYD, supra, at 8. If I am right in regarding the
fellow-servant issue as genuinely vexing, see note 396 supra, then the abrogation of the rule would not
produce clearly satisfying results and hence would not lead to a stable situation. In any event, once a
legislature does intervene in the common law by passing a significant statute, it establishes “jurisdic-
tion” over a particular problem in a way that is likely to lead to further legislative action.

402. Note the awkwardness of Friedman’s attempt to explain in terms of his industrial subsidy
thesis the rule of charitable immunity that he takes to be characteristic of nincteenth-century law. L.
FRIEDMAN, supra note 1, at 416.

403. Employing economic reasoning, Professor Spitzer concludes that governmental immunity in
tort is never justified. Note, An Economic Analysis of Sovereign Immunity in Tort, 50 S. CAL. L.
REV. 515 (1977). Since the only factual example his Note considers is a farmland fire caused by the
operation of a government-owned railroad, see id. at 516, an activity that seems plainly “proprietary”
and not “discretionary,” this conclusion seems unjustified, or at least premature. But Spitzer’s analysis
soundly supports the point that a universal rule of governmental immunity is without economic merit.

404. See Gregory, supra note 1, at 368; cf. J. HURST, LAW AND THE CONDITIONS OF FREEDOM IN
THE NINETEENTH-CENTURY UNITED STATES (1956) (discussion of “the release of energy” in nine-
teenth-century American law).

405. M. HORWITZ, supra note 1, at 253. In other passages, Horwitz ventures alternative views of
the judicial process. At times he refers, somewhat like Gregory, to judges who perceived themselves as
formulating “legal doctrine with the self-conscious goal of bringing about social change.” Id. at 30.
Elsewhere he speaks of an “alliance” forged between judges and nineteenth-century entreprencurs. Id.
at 253. He also alludes to “antebellum statesmen” who evidently possessed effective control over both
the judicial and the legislative branches. Id. at 100-01.

1772



Nineteenth-Century Tort Law

cies of those who call the tune.”*

The economic determinism in these and similar statements has led dis-
tinguished critics to assess Horwitz as a “neo-Marxist”™**” and Friedman
as an adherent of a “vulgar Marxism.”**® Any number of fundamental
Marxist concepts are absent from their thought, however;**® and I prefer
to regard them as “populists.” That label captures their somewhat con-
spiratorial views of history;*!® it emphasizes the indigenously American
character of their reasoning; it underlines their commendably democratic
concern for the plight of the common man;*! and it accords with their
own emphasis on the nineteenth century, as well as with Friedman’s con-
cern for that century’s railroads.

Among the perils of populism, however, is a tendency towards oversim-
plification. It is true that during the nineteenth century the negligence
standard acquired a new prominence and publicity; but to conclude, as
subsidy writers suggest, that the emphasis on negligence entailed the dra-
matic or deliberate overthrow of an ambitious prior rule of strict liability
requires a reading of the historical record that is unsubtle at best and
inaccurate at worst.

In general, the New Hampshire and California case law resists the
claim that the nineteenth-century negligence system can properly be char-
acterized or disparaged as an industrial subsidy. The Courts expanded on
the negligence standard in ways that rendered it ambitious and demand-
ing, narrowing the gap between negligence and strict liability. Far from
erecting a duty prerequisite to every tort claim, the Courts easily recog-
nized that everyone owes a duty to everyone else to abstain from negligent
conduct. The Courts applied the defense of contributory negligence spar-
ingly and sympathetically, and developed a variety of extenuating maxims
that virtually excluded from the law the concept of “slight” contributory

406. L. FRIEDMAN, supra note 1, at 14.

407. Dworkin, Seven Critics, 11 GA. L. REV. 1201, 1210 (1979); Reid, Book Review, 55 TEX. L.
REV. 1307, 1317 (1977). }

408. Tushnet, supra, note 9, at 85. Tushnet also describes Friedman as a pluralist in an odd
pluralist society in which the corporate interests almost always win. Id.

409. Neither’s analysis incorporates, for example, the labor theory of value, the intermediate role
of the bourgeoise, or the revolution-producing dialectic.

410. Horwitz' conspiracy theories even apply to styles of judicial opinion-writing. He claims that
until midway through the nincteenth century, American judicial opinions possessed a dynamic and
instrumental quality, but that they then shifted to a highly static and formalistic style. Horwitz speci-
fies that this shift eccurred because American judges were collusively seeking both to lock in the pro-
industry common law rules that judges had earlier fashioned, and to conceal those rules’ inherently
political character. See M. HORWITZ, supra note 1, at 253-56.

There is possible tension between the positions taken by Horwitz and by White. The late nine-
teenth century, which for Horwitz is a period of dry formalism, is for White the epoch of creative
conceptualizing. See G. WHITE—TORT LAW, supra note 12, at 4-8. For the period prior to 1860, my
own reading of judicial opinions calls into question Horwitz’ assertions about judicial instrumental-
ism. See p. 1733 supra.

411.  See generally L. GOODWYN, THE POPULIST MOVEMENT (1978).
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negligence.

The record in New Hampshire and California reveals no tendency on
the part of the judiciary to shelter emerging industries from what would
otherwise be their liability in tort. If anything, novel forms of risktaking
generated by the profit motive were viewed with enhanced, rather than
reduced, suspicion. To this extent, the Courts, far from being vulnerable
to a populist critique, were themselves operating on the basis of populist
impulses. Turnpikes and especially textile mills played an important role
in the early nineteenth-century New Hampshire economy; yet that state’s
Court subjected turnpike companies and textile factories to emphatic lia-
bilities. The railroads loomed large during the last half of the century; yet
in the New Hampshire and California Courts railroad companies suffered
defeat on the vast majority of contested issues. Electric power supply and
new elevator systems typified the late nineteenth-century’s economic and
societal transformation. Yet in opinions animated by a concern for safety,
the California Court spurned a power company’s implicit request for a
liability rule subsidy and held elevator operations to an exacting liability
standard.

The larger lessons of my research project are several. One is that the
basic assertions included in the subsidy thesis are either false or mislead-
ing.*'? Indeed, the reinterpretation supported by most of the two-state evi-
dence is that the Courts, in implementing the negligence system, were so-
licitous of victim welfare and generally bold in the liability burdens they
were willing to impose on corporate defendants. If my conclusions are
revisionist, they are also somewhat conservative.*’> They suggest that the
overall performance of tort law in the two states studied need not be dis-
owned as offensive or discreditable; in truth, they indicate that there is a
surprising degree of continuity between nineteenth-century tort law and
the law we now recognize in the late twentieth century.** The subsidy
thesis is conducive to the view that judicial decisionmaking is under the
direct control of elites wielding effective economic power. Insofar as the
evidence fails to support that thesis, the reader can reject the claim of

412. Since I do not know to what extent New Hampshire and California are representative, see
note 12, my most modest claim is that the thesis is misleading insofar as it professes to have compre-
hensive, nationwide application. One lesson is that there is a need to select other states and to subject
their tort law to review. For a similar call for localized private law studies, see Scheiber, supra note
11, at 108. These reviews will need to be thorough, however; I have become skeptical of the value of
displaying individual holdings or excerpts from isolated opinions. .

413. ‘The article declines, however, to embrace the common-law efficiency thesis, which itself has
a strongly conservative base. Many of the modern “neo-conservative” writings on public policy im-
press me as grouchy in tone and partisan in argument.

414. In recent American history scholarship, the theme of continuity has tended to be tied, unnec-
essarily, I think, to the theme of consensus. For an overview that is less unsympathetic than its title
suggests, see Higham, The Cult of “American Consensus”: Homogenizing Our History, in 1 THE
CRAFT OF AMERICAN HISTORY 193 (A. Eisenstadt ed. 1966).
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economic determinism and continue to adhere to whatever his beliefs
might be as to the integrity or distinctiveness*’ of the common law
process.

The theory that nineteenth-century tort law was designed to benefit
private economic interests can be clearly distinguished from the theory
that tort law was singlemindedly geared to achieve the goal of economic
efficiency.*** My study, by uncovering many important tort rulings that
seem poorly suited for an efficiency explanation,*’ disputes this efficiency
theory, at least in the ambitious form that has recently received so much
attention. It is evident that the two states’ common law maintained a
range of interests in a way that frustrates the economists’ reductionist ef-
forts. In particular, the special rules that the common law developed for
workers’ injuries withstand the attempts at economic justification. Those
rules also fail to conform, however, to the strong tendency towards victim
protectiveness that nineteenth-century tort law typically exhibited. In
New Hampshire and California, the law’s treatment of workers’ injuries
was singularly complex, ungenerous, and troubling. Recognition of
this—while it requires an important qualification of the proposed reinter-
pretation—also makes it easier to understand why the choice was made in
the early twentieth century to withdraw workers’ injuries from the overall
tort system.

415. I refer to these attributes rather than to “autonomy.” In today’s world, it is doubtful that any
well-educated lawyer can seriously believe that the common law is “autonomous” as either a mode of
discourse or a mode of governance. For another perspective on the autonomy issue, see Tushnet, supra
note 9.

416. That both can be described as “cconomic” understandings of the common law is nicely
ironic. Compare Pound, supra note 396, at 365 with Posner, supra note 31, at 757.

417. See pp. 1739, 1743, 1747, 1751, 1756-58, 1762, 1765, 1768-70, 1772 & notes 203, 254, 288,
296, 298-300, 303, 333, 358, 403.
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