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Rethinking the Chinese Legal Tradition: 

Ideological Formations and Their 

Disputed Legacy 

Li Chen* 

In a Confucian society like Qing China (1644–1911 CE), how often did 

people turn to the formal legal system to resolve disputes? To what extent 

did the empire become a “litigious society” despite the Confucian moral 

suspicion toward litigation? How did local officials and their legal advisors 

actually handle civil and criminal disputes in practice? And what do these 

practices reveal about the relationships among law, ideology, and 

governance in late imperial China? 

These questions have driven some of the most enduring and 

consequential debates in the field of Chinese legal history. Often informed 

by differing assumptions about China’s political and legal traditions, these 

debates highlight key issues in law and governance in imperial China, such 

as the ideological roots and functions of legal and political institutions and 

the tension between normative ideals and administrative practice. They also 

invite critical reflection on the use of modern categories in interpreting 

premodern or non-Western legal cultures. 

Since the 1990s, the opening of Qing judicial archives and the emergence 

of new interdisciplinary approaches have led to a rethinking of these long-

standing issues. This article reconsiders these developments and their 

implications for the study of Chinese legal history. The first section revisits 

recent influential debates over civil justice and legal culture in Qing China 

before offering reassessments and new suggestions. It then engages 

scholarship across multiple disciplines to propose a framework for 

analyzing the ideological foundations of late imperial China’s law and 

governance. Informed by two decades of research on Qing legal culture and 

practice, the final section illustrates how this framework can help clarify 

key issues at the heart of debates on litigation culture, bureaucratic practice, 
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and the juridical field in late imperial China. 

IDEOLOGICAL ROOTES OF LATE IMPERIAL CHINESE LAW AND SOCIETY 

To understand why these debates occurred, we must first trace the history 

of the normative values that shaped the governance of late imperial China. 

Confucianism and Legalism were two of the most influential intellectual 

traditions during the few centuries leading up to the formation of the unified 

imperial state under the Qin dynasty in 221 BCE, and they continued to 

exert a profound impact on imperial Chinese law and politics for the next 

two thousand years. Limited space precludes a detailed treatment of each 

school’s internal variations, historical development, and shared concerns. 

Nevertheless, a brief and necessarily oversimplified introduction to their 

core ideas will help provide a useful context for the debates on Qing law 

and judicial administration.1 

In a nutshell, Confucius (Kongzi, 551–479 BCE), Mencius (Mengzi, c. 

372–289 BCE), and their disciples advocated an ideal sociopolitical order 

that upheld virtues such as benevolence (ren), righteousness (yi), ritual 

propriety (li), wisdom (zhi), and sincerity (xin) as the normative foundation 

of social life. The ruling class was expected to demonstrate their moral 

qualifications through the cultivation of such virtues and to lead the 

populace by example and persuasion. This Confucian ideal presumed that 

human beings had a natural capacity for goodness or were at least capable 

of moral improvement. Accordingly, social order and prosperity would 

prevail if individuals fulfilled roles suited to their talents and obligations. 

Confucian thinkers preferred moral education and transformation to 

coercive laws and punishments as the ideal means of maintaining political 

stability and social harmony.2 

In contrast, Legalist thinkers such as Shang Yang (c. 390–338 BCE), 

Shen Buhai (c. 400–337 BCE), and Han Fei (c. 280–233 BCE) contended 

that a centralized state with a well administered legal system was the most 

effective means for enhancing ruler’s authority and strengthening the state. 

Generally abandoning Confucian assumptions about human goodness and 

 

1. I use terms such as “Confucianism,” “Legalism,” and “Legalist” for the sake of convenience and 
heuristic convention, while remaining mindful of their conceptual limitations and the problems they 
entail. For cautions regarding these terms, see Paul R. Goldin, “Persistent Misconceptions about Chinese 
‘Legalism,’” Journal of Chinese Philosophy 38, no. 1 (2011): 88–104; Lionel M. Jensen, Manufacturing 
Confucianism: Chinese Traditions and Universal Civilization (Durham, NC: Duke University Press, 
1997). 

 2. See, e.g., Cheng Shude, Lunyu jishi (Collective Commentaries of the Analects) (Beijing: Guoli 
huabei bianyiguan, 1943); Congshu jicheng sanbian (Collected Series of Reprinted Works, Third 
Compilation) (Taibei: Xinwenfeng chubanse gongsi, 1997), vol. 10-vol. 13 (for other Confucian classis 
such as The Great Learning (Daxue), The Doctrine of the Mean (Zhongyong), Mencius (Mengzi), and 
related commentaries). Also see Loubna E. Amine, Classical Confucian Political Thought: A New 
Interpretation (Princeton: Princeton University Press, 2015); Daniel K. Gardner, Zhu Xi’s Reading of 
the Analects: Canon, Commentary and the Classical Tradition (New York: Columbia University Press, 
2003). 
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the efficacy of moral education, Legalists believed that people were 

fundamentally motivated by self-interest and could be governed effectively 

only through a system of strict rewards and punishments. Rulers were urged 

to guard against potential harm from those around them through a triad of 

governing techniques: law (fa), administrative method (shu), and positional 

power or authority (shi). According to Legalist thinkers, as the principal 

instrument of governance, the law had to be clear and certain and its 

enforcement had to be impartial, strict, and consistent, regardless of 

individual circumstances or social rank. Unlike the Confucian ideal of 

moral rule, Legalist governance rested on impersonal institutions and 

codified procedures that clearly defined bureaucratic responsibilities and 

held government officials accountable for fulfilling their statutory duties.3 

Systematic patronage and continued promotion by the ruling elites 

established Confucianism as the dominant form of state ideology and 

intellectual orthodoxy from the first century of imperial China onward. As 

early as the Western Han dynasty (202–9 BCE), the imperial government 

began to prioritize Confucian scholars for official appointments and 

designated Confucian classics as textbooks for the newly established 

government schools. The status of Confucian classics was sealed after they 

were made the core curriculum of the civil service examination system, 

which was introduced during the Sui dynasty (581–617), institutionalized 

during the Tang (618–907), expanded during the Song (960–1279), and 

continued through the Ming and Qing periods until 1905. The influence of 

Confucian thought was particularly evident in post-Han moral philosophy, 

literati writings, and official discourse.4 

The seemingly uncontested dominance of Confucianism had the expected 

effect of overshadowing the enduring role of Legalism throughout the 

history of imperial China. In reality, Legalist institutions and practices 

remained indispensable to the operation of the imperial state. And important 

 

 3 . See, e.g., Geoffrey MacCormack, “The Legalist School and Its Influence upon Traditional 
Chinese Law,” Archiv für Rechts- und Sozialphilosophie 92, no. 1 (2006): 59–81; Wejen Chang, In 
Search of the Way: Legal Philosophy of the Classical Chinese Thinkers (Edinburgh: Edinburgh 
University Press, 2016), 120-153 (on Shang Yang), 154-199 (on Han Fei); Huang Yuansheng, Zhongguo 
chuantong fazhi yu sixiang (Legal Institutions and Thought in Traditional China) (Wunan tushu chuban 
gongsi, 1998), 31-84. Also see Paul R. Goldin, “Han Fei and the Han Feizi,” in Dao Companion to the 
Philosophy of Han Fei, ed. Paul R. Goldin (Cham: Springer, 2013), 17–48; Yuri Pines, “Legalism in 
Chinese Philosophy,” The Stanford Encyclopedia of Philosophy (Winter 2014 Edition), ed. Edward N. 
Zalta, https://plato.stanford.edu/entries/chinese-legalism/. Besides the thinkers mentioned above, Guan 
Zhong (d. 645 BCE) has often been considered a proto-Legalist. For ideas attributed to him and his 
followers in later periods (which explains why some of its passages evidence a mixture of Confucian-
Legalist ideas), see Guan Zhong, Guanzi: Political, Economic, and Philosophical Essays from Early 
China, trans. W. Allyn Rickett (Princeton, NJ: Princeton University Press, 1985). 

 4. For some recent studies of the imperial examination system in China and the role of Confucian 
learning therein, see, e.g., Benjamin A. Elman, A Cultural History of Civil Examinations in Late 
Imperial China (Berkeley: University of California Press, 2000); John W. Chaffee, The Thorny Gates 
of Learning in Sung China: A Social History of Examinations (Cambridge: Cambridge University Press, 
1985); Ping-ti Ho, The Ladder of Success in Imperial China (New York: Wiley and Sons, 1962). 

https://plato.stanford.edu/entries/chinese-legalism/
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elements of both Confucian and Legalist traditions were long integrated into 

the ideological foundations of imperial China, even though the former was 

frequently represented as the primary or sole source of its moral legitimacy. 

More will be said below, but the combined influence of Confucian and 

Legalist traditions on late imperial law and institutions underlay the central 

issues now under debate. 

COMPETING INTERPRETATIONS OF CHINESE LAW AND JUSTICE  

During the Qing, legal cases were generally categorized into two types: 

“major cases” (zhongan) and “minor cases” (xigu) or “self-managed cases” 

(zili). The former referred to serious criminal offenses such as homicide, 

robbery, and other violent crimes. The latter involved disputes over 

household, marriage, land, and property, and other civil matters, as well as 

minor criminal offenses. 5  Some modern scholars have referred to this 

second category as “civil cases.”6 For heuristic convenience, I will also use 

“civil case” or “civil justice” as shorthand for Qing minor or self-managed 

cases in the discussion below. 

In a series of studies from the late 1960s through the 1980s, Shiga Shuzo, 

a prominent Japanese historian of Qing law and society, interpreted the 

Qing legal system as fundamentally distinct from Western legal traditions. 

According to Shiga, most Qing civil cases were not formally adjudicated by 

local courts, and when they were, local judges operated not as neutral 

arbiters applying codified legal rules, but as Confucian parent-officials who 

sought to mediate between disputants based on moral sentiments (qingli) 

and the specific circumstances of each case. He thus characterized Qing 

civil justice as “didactic mediation” guided by Confucian morality rather 

than adversarial adjudication governed by codified law.7 

It is worth noting that Shiga does not deny the merit or rationality of the 

Chinese legal system. On the contrary, he explicitly acknowledged the long 

history of codified law and the procedural rigor of Qing criminal justice in 

major cases. Nevertheless, he concluded that even this more formally 

 

 5 . About Qing case classifications, see Jianpeng Deng, “Classifications of Litigation and 
Implications for Qing Judicial Practice,” trans. Li Chen and Yu Wang, in Chinese Law: Knowledge, 
Practice, and Transformation, 1530s–1950s, ed. Li Chen and Madeleine Zelin (Leiden: Brill, 2015), 
17–46. Also see Deng Jianpeng, Jiansong yu Jiansong: Qingdai zhouxian susong de jiben jiegou 
(Despised Litigation and Litigiousness: The Basic Structure of County-Level Litigation in the Qing 
Dynasty) (Shanghai: Shanghai Sanlian shudian, 2024). 

 6. Philip C. C. Huang, Civil Justice in China: Representation and Practice in the Qing (Stanford: 
Stanford University Press, 1996), 7-9 (explaining why he used terms “civil justice” or “civil law” in this 
context). 

 7. Shiga Shuzo, Shindai Chugoku no ho to saiban (Law and Adjudication in Qing China) (Tokyo: 
Sobunsha, 1984), 145-277, esp. 253, 265 and 368 (on “didactic conciliation”); Zihe Xiusan (Shiga 
Shuzo), “Qingdai susong zhidu zhi minshi fayuan de gaikuo xing kaocha—qing, li, fa” (A General 
Inquiry into the Civil-Law Sources of the Qing Litigation System: Sentiment, Reason,  and Law), in Ming 
Qing shiqi de minshi shenpan yu minjian qiyue (Civil Adjudication and Contracts in the Ming and Qing), 
ed. Wang Yaxin and Liang Zhiping (Beijing: Falü chubanshe, 1998), 19-42, 41 (jiaoyu shi tiaojie). 
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structured system of criminal justice served primarily as a tool of imperial 

administration and political control. For Shiga, the essential role of qingli 

in adjudication, the perceived lack of finality in judgments, and the 

“administrative character” of judicial proceedings together “decisively” 

defined the Chinese legal tradition.8 

While idealizing Western legal systems as rule-bound, adversarial, and 

rationally administered, Shiga portrayed the Chinese legal tradition as their 

quintessential Other: extraordinarily flexible, morally driven, and 

inseparable from bureaucratic administration. Unlike Orientalist 

comparatists of the eighteenth and nineteenth centuries, he did not deny the 

internal logic or procedural sophistication of the Chinese legal system. Yet 

his tendency to essentialize both Chinese and Western legal traditions 

resulted in an interpretive framework that rendered the former 

fundamentally incommensurable with the latter, and, by implication, with 

prevailing conceptions of law and justice in the modern world.9 

Further developing Shiga’s arguments, Terada Hiroaki, a former student 

of Shiga and another accomplished Japanese historian, characterized Qing 

civil justice as a system of “non-rule-based law” (fei guizexing fa). From his 

perspective, Qing civil judgments were not based on codified laws or 

generally accepted legal principles but were guided by the moral and 

pragmatic considerations specific to each case. He echoed Shiga in 

acknowledging the existence of a codified legal system with sophisticated 

judicial procedures in late imperial China, but he also followed Shiga’s 

tendency to focus primarily on the flexible and discretionary aspects of civil 

adjudication. 10  Moreover, he concluded that the legal system in late 

imperial China did not manifest a sense of rights consciousness, as Qing 

civil litigation and adjudication were not about protecting rights but about 

redressing grievances within a Confucian moral discourse.11 

In more recent publications, Terada has shown greater methodological 

self-reflection by subjecting both Chinese and Western legal paradigms to 

critical scrutiny, admitting that his categorization of Western legal cultures 

 

 8. Shiga, Shindai Chugoku no ho to saiban, 3-89, 366 (for the quotation); Zihe Xiusan (Shiga 
Shuzo), “Zhongguo fa wenhua de kaocha—yi susong de xingtai wei sucai” (An Inquiry into Chinese 
Legal Culture: Using the Forms of Litigation as a Clue), in Ming Qing shiqi de minshi shenpan yu 
minjian qiyue (Civil Adjudication and Contracts in the Ming and Qing), ed. Wang Yaxin and Liang 
Zhiping (Beijing: Law Press, 1998), 7-12. For a succinct summary of Shiga’s arguments, see Sitian 
Haoming (Terada Hiroaki), Quanli yu yuanyi: Sitian Haoming zhongguo fashi lunji (Rights and 
Grievances: Collected Essays of Terada Hiroaki on Chinese Legal History), trans. Wang Yaxin et al. 
(Beijing: Qinghua University Press, 2012), 301-302. 

 9. See, e.g., Zihe Xiusan, “Zhongguo fa wenhua de kaocha—yi susong de xingtai wei sucun,” 1-18; 
ibid., “Qingdai susong zhidu zhi minshi fayuan de kaocha—zuowei fayuan de xiguan” (An Inquiry into 
the Civil Law Sources of the Qing Litigation System: Custom as a Source of Law), in Ming Qing shiqi 
de minshi shenpan yu minjian qiyue, 54–96. Also see Shiga, Shinda Chugoku no ho to saiban, 305-368. 

 10. See, e.g., Sitian Haoming, Quanli yu yuanyi, 298-393. 

 11. Sitian Haoming, Quanli yu yuanyi, 207-73, esp. 212-13, 261. Cf. Sitian Haoming (Terada 
Hiroaki), Qingdai chuantong fa zhixu lun (On the Traditional Legal Order in the Qing Dynasty) 
(Beijing: Zhongguo zhengfa daxue chubanshe, 2023), 179-206. 
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did not always fully reflect historical reality in Western societies. 

Nevertheless, he ultimately retains an analytical framework that sharply 

distinguishes the Chinese legal tradition—as characterized by “public-

consensus-oriented law/adjudication” (gonglunxing fa/shenpan)—from the 

Western model of “rule-based law/adjudication” (guizexing fa/shenpan). 

Terada’s analytical framework also recognizes the internal rationality of 

Qing civil justice, but  his analysis still hinges on a civilizational dichotomy 

that risks reifying both Chinese and Western traditions as internally 

coherent, culturally stable, and mutually opposed.12 

The Shiga–Terada comparative frameworks have remained highly 

influential in the field of Chinese legal history. However, improved access 

to Qing judicial archives and the emergence of interdisciplinary approaches 

since the 1990s have produced new evidence and interpretations that at 

times seriously challenge earlier views. 

In a 1993 article and then a 1996 book, Philip Huang refuted the Shiga–

Terada depiction of Qing civil justice as “didactic conciliation” or “non-

rule-based.” Utilizing 600 case records from several Qing county archives, 

Huang argued that contrary to the traditional assumption about the 

insignificant role of formal judicial institutions in everyday life, more than 

one-third of all civil disputes were adjudicated by the courts, and that county 

magistrates typically resolved these cases based on the established legal 

code or principles embedded in it. He attributed earlier misinterpretations 

to their overreliance on official Confucian discourse, which idealized 

magistrates as moral educators and minimized the role of law and 

adjudication. Huang suggested that Qing civil justice and legal culture were 

shaped by a disjunction between representation and practice, and between 

official and unofficial justice, as well as by a “paradoxical combination” of 

moral ideals and practical actions. Many civil disputes were resolved in the 

“third realm” between the local community and formal judicial institutions, 

where mediation and compromise often took place under the influence of 

potential judicial intervention.13 Moreover, Huang borrowed insights from 

Max Weber’s ideal types to conceptualize Qing law as a form of 

“substantive rationality” that was neither irrational nor strictly formalistic. 

14 

 

 12. Sitian Haoming, Qingdai chuantong fa zhixu lun, esp. 290-306, 394-495. Even though Terada 
subjects some of the broader conceptual frameworks underlying his Sino-Western comparison to 
scrutiny, he eventually retains them as the basis of his analysis. See Ibid., 490–91. 

 13. Huang, Civil Justice in China, 3-137, 196-236, esp. 10-20, 198-222. Also see Philip C.C. 
Huang, Code, Custom, and Legal Practice in China: The Qing and the Republic (Stanford: Stanford 
University Press, 2001). For earlier versions of Huang’s critique, see Ibid., “Between Informal 
Mediation and Formal Adjudication: The Third Realm of Qing Civil Justice,” Modern China 19, No. 3 
(July 1993): 251–298; Ibid., “Codified Law and Magisterial Adjudication in the Qing,” in Civil Law in 
Qing and Republican China, ed. Kathryn Bernhardt and Philip C. C. Huang (Stanford: Stanford 
University Press, 1994), 142–86. 

 14. Huang, Civil Justice in China, 223-236.   
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In their later writings, Shiga and Terada reaffirmed their core claims 

while questioning some of Huang’s key concepts and his argument that 

Qing civil adjudication was generally based on codified legal rules and 

functioned to protect litigants’ rights.15 Western scholars such as Jérôme 

Bourgon (France) and Donald Clarke (United States) largely supported 

Shiga and Terada’s interpretation of Qing civil justice as mediation 

oriented. They also argued that Huang overstated the role of codified law in 

civil adjudication and mistakenly presumed the existence of customary law 

analogous to Western civil law traditions. 16  At the same time, legal 

historians in China, such as Zhao Jing and Wang Zhiqiang, raised questions 

about some of the assumptions and conclusions in Shiga and Terada’s 

work. 17  Other scholars, including Liang Zhiping, have offered less 

dichotomized interpretations of late imperial Chinese law and judicial 

practice.18 

More recently, Matthew Sommer’s study has further challenged the 

categorical characterizations advanced by both Shiga–Terada and Huang in 

the debate over Qing adjudication. Sommer’s analysis of a significant 

number of wife-selling and polyandry cases shows that Qing courts in 

general strictly followed legal rules in the Qing Code in major criminal 

cases. However, in routine or minor criminal cases that were not subject to 

mandatory judicial review, the Qing judicial system reflected a more 

pragmatic and context-sensitive tendency. The courts exercised 

considerable discretion and often sought to balance a range of factors to 

reach outcomes they perceived as reasonable or just, including by waiving 

or mitigating statutory penalties in some minor cases.19 

 

 15. See, e.g., Sitian Haoming, Quanli yu yuanyi, 298-317, also see 207-274, esp. 212-14; Shiga 
Shuzo, Zoku Shindai Chugoku no ho to saiban (Law and Adjudication in Qing China: A Sequel) (Tokyo: 
Sobunsha, 2022), 161-202. 

 16. Jérôme Bourgon, “Uncivil Dialogue: Law and Custom Did Not Merge into Civil Law under the 
Qing,” Late Imperial China 23, no. 1 (June 2002): 50–90; Donald C. Clarke, “How Did Qing 
Magistrates Decide Cases? Philip Huang vs. Shiga Shuzo” (2023). GW Law Faculty Publications & 
Other Works. 1683. https://scholarship.law.gwu.edu/faculty_publications/1683. 

 17.  Zhao Jing. “Zhongguo chuantong sifa wenhua dingxing de Songdai weidu: Fansi riben 
Minggong shupan qingmingji de yanjiu (The Song-Dynasty Dimension in Defining Chinese Judicial 
Culture: A Reflection on Japanese Scholarship on the Minggong Shupan Qingming Ji),” Xueshu yuekan 
(Academic Monthly) 50, no. 9 (September 2018), 149-59 (reassessing the views of Shiga and several 
other Japanese scholars on Chinese litigation culture and practice); Wang Zhiqiang. “Fei guizexing fa: 
Gongxian, fansi yu zhiwen (‘Non-Rule-Based Law’: Contributions, Reflections, and Questions),” 
Huadong zhengfa daxue xuebao (Journal of East China University of Political Science and Law), no. 2 
(2018): 61–68 (reviewing and critiquing Terada’s work). 

 18. Liang Zhiping, Qingdai xiguan fa (Customary Law in the Qing Dynasty) (Guilin: Guangxi 
shifan daxue chubanshe, 2015). Also see Xiaoqun Xu, “Law, Custom, and Social Norms: Civil 
Adjudications in Qing and Republican China,” Law and History Review 36, no. 1 (February 2018): 77–
104 (for judicial use of code and customs during the Qing and Republican periods); Taisu Zhang, The 
Laws and Economics of Confucianism: Kinship and Property in Preindustrial China and England 
(Cambridge: Cambridge University Press, 2017), 30-31, 63, 90. Cf. Shiga, Shindai Chugoku no ho to 
saiban, 354. 

 19. Matthew H. Sommer, Sex, Law, and Society in Late Imperial China (Stanford, CA: Stanford 
University Press, 2000), 341-375, esp. 370-374 (also noting his agreement with Kishimoto Mio’s 
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REASSESSING THE METHODOLOGICAL ASSUMPTIONS AND IMPLICATIONS 

These different perspectives and interpretations reflect an ongoing 

intellectual rethinking about the nature of Chinese civil justice, sources of 

law, and legal culture, not only in the late imperial and modern periods but 

also as far back as the Tang and Song dynasties.20 As will be discussed later 

in the essay, for instance, a related debate centers on the question of whether 

mid or late imperial China was a “litigious society” and what implications 

that might have for our understanding of Chinese law and society. 

While pioneering scholars like Shiga and Terada made valuable 

contributions to the study of Chinese legal culture by highlighting the 

considerable degree of practical flexibility of local courts’ decisions in less 

serious or self-managed cases, their tendency to overemphasize that 

particular feature at the expense of other aspects of the late imperial Chinese 

legal system has seriously undermined their arguments. In addition to 

potential issues with their selection and interpretation of sources, the main 

problem lies in their methodology. 

The comparative frameworks employed by Shiga and Terada 

essentialized both Western and Chinese legal traditions by using an 

idealized model of the Western legal tradition as their baseline of 

comparison. By treating these theoretical ideal-types as reflective of actual 

Western legal systems, Shiga and Terada created a stark civilizational 

dichotomy that portrays Qing law as fundamentally “non-rule-based,” 

administrative rather than judicial, and devoid of a tradition of civil law to 

protect individual rights and interests. This approach resulted in an 

oversimplified portrayal of the Qing legal system as inherently 

incommensurable with, and implicitly inferior to, its Western counterparts. 

It also simultaneously obscured the highly diverse, complex, and evolving 

dynamics of legal practice across space and time in both traditions. To put 

it differently, their portrayals of late imperial China’s law and society were 

largely constructed as counter-ideals to the Western ideal-type. It is as 

problematic to view them as accurate representations of historical China as 

it is to treat the Western ideal-type as a faithful depiction of Western legal 

culture and practice. 

However, their ideal types—which often characterize Western legal 

culture as an almost timeless, uniform civilizational tradition marked by 

adversarial and rights-obsessed litigants and by formally rational and 

objective justice and apolitical rule of law—have long been criticized. Since 

the early twentieth century, Legal Realists have shown that law and 

adjudication even in modern societies are inherently discretionary, open to 

 

conclusion on this). 

 20. For the scholars and topics in the debates, see, e.g., Zhao Jing. “The Song-Dynasty Dimension 
in Defining Chinese Judicial Culture,” 149–56. 
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different interpretations, and shaped by extralegal factors such as the 

subjective value judgments of legal professionals.21 Critical Legal Studies 

has further problematized the idea that law can function as a purely rational, 

apolitical mechanism that applies abstract rules to particular facts.22 

It is also problematic to presume the existence of a uniform “Western” 

legal culture or tradition in the first place. Max Weber’s ideal-types of 

formal-rational law and justice have shaped many of the analytical models 

discussed earlier. Writing in the early twentieth century, he grouped the 

legal systems of Germany, France, Britain, and the United States into the 

category of the modern world’s “great” legal traditions, in contrast with the 

arbitrary and irrational “kadi justice” he associated with Islamic and 

Chinese legal cultures. What has rarely been noticed is that Weber also 

criticized the Anglo-American common law system for its “highly 

irrational” traits akin to “kadi justice,” such as its reliance on case law and 

its dependence on jurors’ personal judgments. In Weber’s view, English 

jurisprudence lacked the systematic rigor of a true legal science and 

functioned more as an “empirical art.” When compared with the codified 

legal systems of France and Germany, he regarded English common law as 

nearly their opposite in terms of the formal structures of both substantive 

law and legal procedure.23 In short, there has never been a coherent Western 

legal tradition defined by one or two core features. 

By the same token, the assumption that Western legal culture is inherently 

“adversarial” and that Chinese legal culture is inherently conciliatory relies 

on sweeping, and often unjustifiable, generalizations that obscure internal 

diversity and historical change. For example, adversarial procedures and 

common use of defense lawyers in English common law developed 

relatively late and unevenly, especially in lower courts and less serious 

 

 21. For some classical works on legal realism, see, e.g., Karl N. Llewellyn, The Bramble Bush: On 
Our Law and Its Study (New York: Oceana Publications, 1930); Jerome Frank, Law and the Modern 
Mind (New York: Coward-McCann, 1930). Also see Rachel J. Cahill-O’Callaghan, “The Influence of 
Personal Values on Legal Judgments,” Journal of Law and Society 40, no. 4 (November 2013): 596–
623. For a recent review and critique of the field, see Brian Z. Tamanaha, Beyond the Formalist-Realist 
Divide: The Role of Politics in Judging (Princeton: Princeton University Press, 2010). Informed by 
Ronald Dworkin’s analysis of interpretive communities, Terada notes similarities in interpretive 
flexibility between Qing and American law but ultimately maintains his civilizational comparative 
framework. See, e.g., Sitian Haoming, Quanli yu yuanyi, 388-390. 

 22. For Critical Legal Studies, see, e.g., Roberto M. Unger, The Critical Legal Studies Movement: 

Another Time, A Greater Task (London: Verso, 2015 [1986]); Duncan Kennedy, “Form and Substance 
in Private Law Adjudication,” Harvard Law Review 89, no. 8 (1976): 1685–1778; Mark Tushnet, 
“Critical Legal Studies: A Political History,” Yale Law Journal 100, no. 5 (1991): 1515–1544. 

 23. Chen, Chinese Law in Imperial Eyes, 153-154. For critiques of Weber’s misrepresentation of 
Chinese law, see, e.g., Robert M. March, “Weber’s Misunderstanding of Traditional Chinese Law,” American 
Journal of Sociology 106, no. 2 (2000), 281–302; Huang, Civil Justice in China, 223-236; Lin Duan, Weibo 
lun Zhongguo chuantong falü: Weibo bijiao shehuixue de pipan (Max Weber on Traditional Chinese 
Law: A Critique of Weber’s Comparative Sociology) (Taibei: Sanmin shuju，2003); Lai Junnan, 
Zhongxi zhijian: Makesi Weibo de bijiao falü shehuishi (A Dialogue between China and the West: Max 
Weber’s Comparative Social-Legal Histories) (Shanghai: Fudan daxue chubanshe, 2023) (English 
translation of the title provided by the author). 
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cases. Civil-law traditions in continental Europe followed entirely different 

trajectories.24 Conversely, the image of China as uniformly anti-litigious is 

difficult to sustain in light of recent archival research showing persistent 

and widespread litigation in various regions throughout long periods of 

imperial Chinese history, since at least the Song dynasty.25 

Meanwhile, recent scholarship has cast doubt on the claim that the United 

States—or Euro-American societies more broadly—are as litigation-prone 

as often portrayed in media and prior scholarship. For instance, David 

Engel, a leading American sociolegal scholar, has shown that the 

widespread belief in American litigiousness is largely a “myth” or 

misconception, since the vast majority of injury victims there do not pursue 

litigation. He attributes this reluctance to cultural norms and negative 

stereotypes associated with litigation.26  

Ongoing debates in the U.S. and other countries about how to reduce the 

social and administrative costs of litigation—especially in tort law—also 

suggest that Qing bureaucratic efforts to discourage litigation cannot be 

treated simply as evidence of a uniquely Chinese or East Asian tradition of 

anti-litigation.27 This is further corroborated by the fact that “vexatious” or 

unusually “persistent” litigants have also long been stigmatized, or even 

treated for mental or psychiatric illnesses, in Western societies.28 It is thus 

important to resist the temptation to essentialize certain practices or 

institutional features into sweeping binary typologies between different 

legal traditions or cultures, however defined. 

Moreover, although they emphasized Confucian moral rule as central to 

Qing legal culture, Shiga and Terada generally took for granted the enduring 

dominance of Confucianism without analyzing how it managed to maintain 

such influence in late imperial China at the institutional and ideological 

levels. They also overlooked the continued significance of Legalist 

traditions in structuring Qing bureaucratic and judicial practice. This 

oversight led them to deny the possibility of a rule-based judicial system 

and statutory law in the Qing, and instead to characterize Qing adjudication 

 

 24. See, e.g., John L. Langbein, The Origins of Adversary Criminal Trial (New York: Oxford 
University Press, 2003); Paul Brand and Joshua Getzler, eds., Judges and Judging in the History of the 
Common Law and Civil Law: From Antiquity to Modern Times (Cambridge: Cambridge University 
Press, 2012), esp.1-175; For a similar critique of Terada’s framework overlooking the diversities within 
Western legal systems, see Wang, “Fei guizexing fa: Gongxian, fansi yu Zhiwen.” 

 25. See analysis and scholarship by Fuma Susumu and others cited below. 

 26. See, e.g., David M. Engel, The Myth of the Litigious Society: Why We Don’t Sue (Chicago: 
University of Chicago Press, 2016). 

 27. For studies of litigation costs in different societies, see Michael R. Baye, Dan Kovenock, and 
Casper G. de Vries, “Comparative Analysis of Litigation Systems: An Auction-Theoretic Approach,” 
The Economic Journal 115, no. 505 (July 2005): 583–601. 

 28. Simon Smith, Maverick Litigants: A History of Vexatious Litigants in Australia 1930–2008 
(Melbourne: Maverick Publications, 2009); Michael Taggart, “Alexander Chaffers and the Genesis of 
the Vexatious Actions Act 1896,” The Cambridge Law Journal 63, no. 3 (November 2004): 656–84; 
Michael W. D. Rowlands, “Psychiatric and Legal Aspects of Persistent Litigation,” The British Journal 
of Psychiatry 153, no. 3 (1988): 317–23. 
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as almost entirely driven by moral mediation, discretionary rulings, and 

case-by-case negotiation, in both civil and criminal cases. 

Philip Huang may have pushed his argument a bit too far in claiming that 

Qing civil adjudication was mostly based on codified law and the “positive 

principles” derived therefrom, but his intervention in this debate may be 

seen as a much-needed corrective to the overemphasis on the “non-rule-

based” aspects of late imperial Chinese civil justice. This intervention is 

also valuable for drawing attention to the “paradoxical structure” between 

moral representation and practical adjudication. Nevertheless, the 

explanatory power of his analysis is limited by certain conceptual 

assumptions and by several significant questions left unaddressed. 

For instance, by attributing this paradox to a “disjunction” between 

idealistic discourse and the pragmatic actions of Qing scholar-officials, he 

appears to locate the source of these tensions within the operation of 

Confucianism in Qing China. His analysis also stops short of exploring how 

this disjunction came into being and, if it long predated the Qing, what that 

might reveal about more enduring features of Chinese legal and political 

traditions. It leaves us wondering to what extent Qing China resembled or 

differed from prior dynasties in this regard, and in what other areas one 

might expect to find similar paradoxes. His conceptualization of “pragmatic 

moralism” and his assumptions about the relationship between 

“representation” and “practice,” though insightful in different ways, may 

also reify the analytical divide between ideal and reality, or between 

discourse and practice, rather than encouraging further exploration of the 

dialectic interplay between these categories. 

Recent scholarship has amply demonstrated that legal institutions played 

a much more significant role than previously recognized. Yet most leading 

scholars of late imperial Chinese law would agree that Confucian values 

and discourses profoundly shaped the representation, practice, and public 

perception of judicial administration in mid and late imperial China. The 

more challenging task, then, is to explore the specific effects and 

mechanisms of such influence on Qing litigation, judicial, and 

administrative practices. This requires us to examine the historical origins 

of the key features of late imperial Chinese law and governance. 

In this sense, the Shiga/Terada–Huang debate reveals a deeper analytical 

gap in much of the prior scholarship on Qing legal history: the lack of 

sustained and critical investigation beyond the Qing period itself to trace 

the institutional and cultural history of imperial China that explains the 

salient features of Qing juridic-administrative practices. This may help 

explain why the legacy of Legalist traditions is almost entirely absent from 

their debates and analyses. For the same reason, even Philip Huang’s 

otherwise valuable discussion of “paradoxical structure” or “disjunction” 

tends to treat this tension as a conceptual given or a point of departure for 
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historical inquiry. 

Building on the insights of prior scholarship while bearing in mind it 

methodological limitations, this essay reexamines the apparent paradox 

between Qing official discourse and judicial practice as a generative 

outcome of the dialectical interaction between Confucian and Legalist 

traditions in shaping imperial Chinese institutions and culture. By tracing 

the historical evolution and institutional logic of this interaction, I seek to 

propose an alternative approach to rethinking the ideological foundations of 

law and governance in late imperial China, in order to better understand its 

administrative and judicial practices. The next section engages with critical 

interdisciplinary scholarship to further elaborate this analytical approach. 

 

Methodological Reflections on Chinese Legal History and Culture 

Prior Studies on the Confucian–Legalist Dynamic 

The question of how Confucian and Legalist elements shaped imperial 

ideologies and institutions has long attracted scholars’ attention. In his 

influential Law and Society in Traditional China (1961), T’ung-tsu Ch’ü 

(Qu Tongzu) contended that post-Qin China went through a process of 

“Confucianization of law,” in which Confucian values—such as filial piety 

and gender and social hierarchy—were codified into statutes and 

transformed various parts of the legal system.29 

Subsequent scholarship has challenged or reinterpreted this model. For 

instance, Huang Yuansheng and other scholars recharacterized the 

transformation of imperial ideology from the Han to the Tang periods as a 

“legalization of Confucianism,” resulting in a dualistic structure of 

“Confucianism on the outside, Legalism on the inside” (wairu neifa). Yet 

another formulation by Huang—”Confucianism as yang and Legalism as 

yin” (yangru yinfa)—may more accurately capture the evolving relationship 

between the two traditions when understood through the cosmological 

dialectic of yin and yang.30 

As noted earlier, Philip Huang characterizes Qing civil justice as a 

structural paradox between Confucian moralism and administrative 

pragmatism. Though not framed explicitly in Confucian–Legalist terms, his 

analysis draws our attention to the analytical importance of reexamining the 

historical role of these competing discourses and traditions. 

More recently, Yuri Pines has challenged the traditional narrative of 

Confucian dominance in Chinese political culture by showing that early 

 

 29. T’ung-tsu Ch’ü (Qu Tongzu), Law and Society in Traditional China (Paris: Mouton, 1961). For 
critiques, see Chen Li, Diguo shidai de falü zhishi yu quanli (Law, Knowledge, and Power in the Age of 
Empire) (Beijing: Shangwu chubanshe, 2024), 450-66. 

 30. Huang, Zhongguo chuantong fazhi yu sixiang, 80, 184-185. 
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imperial China’s ideology was syncretic both before and after the supposed 

“Confucianization” of the Western Han. This “ideological synthesis” 

enabled the ruling class to make timely policy adjustments without 

undermining the ideological foundation of the imperial state. According to 

Pines, this helps explain the durability of the Chinese empire.31 Dingxin 

Zhao has further developed this theory of “ideological synthesis” from a 

sociological perspective, suggesting that the Chinese imperial state was 

resilient and durable to a great extent because its political ideology and 

institutional structure combined Confucian moral philosophy with Legalist 

statecraft.32 

While prior studies like these are valuable for highlighting the continuing 

influence of Confucianism and Legalism on Chinese culture, politics, and 

society, most do not go beyond broad claims of ideological synthesis or 

hybridity to examine how the two traditions actually worked together, in 

what specific forms, why they could have done so despite their competing 

visions, how their interrelationship changed over time, and what the 

resulting ideological discourse looked like on particular issues. Rather than 

treating Confucianism and Legalism as either harmonized or necessarily 

oppositional systems,  it is important to study the productive tensions 

between them as a generative force in shaping late imperial Chinese 

ideology, law, and governance. For that purpose, relevant critical theories 

from multiple disciplines provides useful insights for our analysis. 

Here, it is worth noting that the above-mentioned works of Yuri Pines 

and Dingxin Zhao are part of a growing body of recent scholarship on the 

formation and operation of political ideologies in Chinese history.33 More 

recently, Taisu Zhang’s The Ideological Foundations of Qing Taxation is 

another attempt to illuminate the historical role of ideology in shaping 

policies and institutional choices in late imperial China. He defines ideology 

as a structurally coherent system of empirical and normative beliefs that 

influenced the ruling elites’ worldviews and policymaking. He attributes the 

Qing state’s low and largely fixed agricultural taxes for about two centuries, 

 

 31. Yuri Pines, The Everlasting Empire: The Political Culture of Ancient China and Its Imperial 
Legacy (Princeton, NJ: Princeton University Press, 2012), esp. 4, 85-93 (on the “syncretic” nature of 
imperial ideology). 

 32. Dingxin Zhao, The Confucian-Legalist State: A New Theory of Chinese History (Oxford: 
Oxford University Press, 2015), 6 (noting Pine’s work), 13-15, 166-167 (Li Kui and Legalist reforms), 
274-294 (on the rise of the Confucian-Legalist state in the Western Han). Also see Bryan W. Van 
Norden, “Han Fei and Confucianism: Toward a Synthesis,” in Dao Companion to the Philosophy of 
Han Fei, edited by Paul R. Goldin (Dordrecht: Springer, 2013), 135-145. 

 33. See, e.g., Yuri Pines, Paul R. Goldin, and Martin Kern, eds., Ideology of Power and Power of 
Ideology in Early China (Leiden: Brill, 2015); Pamela Kyle Crossley, A Translucent Mirror: History 
and Identity in Qing Imperial Ideology (Berkeley: University of California Press, 2000) (Crossley uses 
“ideology” in a deliberately narrow, early modern sense derived from Hume and Destutt de Tracy, 
treating it as an associative process through which rulership absorbs and projects meaning, rather than 
as doctrine or false consciousness). For the recent developments in the field of ideology studies, see, 
e.g., Shiping Hua, ed., Chinese Ideology (London: Routledge, 2022); Michael Freeden, Ideology 
Studies: New Advances and Interpretations (Abingdon: Routledge, 2021). 
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despite increasing financial pressures, to an ideological paradigm formed in 

the aftermath of the Ming–Qing transition. Early Qing elites widely 

understood the collapse of the Ming dynasty (1368–1644) as the result of 

fiscal overreach and social unrest caused by excessive grain taxation. 

Confucian ideals of benevolent governance and agrarian stability were 

mobilized within this context to justify long-term tax restraint. These ideas 

were further entrenched through Qing administrative practices such as fixed 

tax quotas and the suspension of land surveys, which limited the state’s 

capacity to revise fiscal policy. Together, these elements produced what 

Zhang terms Qing “administrative and fiscal minimalism,” an ideology 

embedded in political discourse, bureaucratic debate, and routine 

administration that constrained institutional change even as fiscal pressures 

intensified.34 

Zhang’s study offers a compelling account of how elite beliefs and 

historical memory coalesced into a coherent fiscal ideology that then 

effectively shaped state policies and political action. It opens up promising 

possibilities for revisiting long-standing topics and debates in the study of 

imperial Chinese governance and politics. While his analysis focuses 

exclusively on Qing fiscal policies, and his tendency to treat ideology as an 

internally stable and coherent belief system of the ruling elite can be 

problematized from a less social-scientific perspective (as discussed 

below), it nonetheless is a timely intervention and demonstrates the value 

of taking ideology studies seriously in historical research on China. 

Drawing on insights from post-structural theories, cultural anthropology, 

and historical sociology, I explore how such seemingly coherent or 

hegemonic ideologies were constructed, mobilized, and contested—and 

what kinds of competing truth regimes and power relations were involved 

in the process. 

Critical Theories for an Alternative Conceptual Framework 

Despite their diverse and often contested uses in prior scholarship, 

ideology and related theories about power and politics have long served as 

critical lenses for analyzing legitimacy, authority, and identity. In what 

follows, I examine some of the most influential frameworks that may help 

illuminate the formation and transformation of the Chinese legal tradition, 

including late imperial Chinese law and justice. 

In their foundational study of this topic, Karl Marx (1818–1883) and 

Friedrich Engels (1820–1895) analyzed ideology as a system of beliefs that 

distorted or obscured social realities and relationships. Through religion, 

law, morality, and other forms, ideology served to mask inequitable power 

 

 34. Taisu Zhang, The Ideological Foundations of the Qing Fiscal State (Cambridge, MA: Harvard 
University Asia Center, 2022), esp. 12-20, 26-33, 319-357. 
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structures and normalize the domination of the ruling class.35 Despite the 

global influence of classical Marxism, its monolithic notion of ideology, 

economic determinism, and other methodological limitations were later 

challenged by revisionist scholarship. In Ideology and Utopia, for instance, 

Karl Mannheim (1893–1947) argued that all social groups possess 

ideologies and that all thought is ideological in this sense. His analysis of 

the social conditioning of political thought shifted the focus from a negative 

critique of state ideology to a study of different ideologies through the 

sociology of knowledge.36 

Likewise, Antonio Gramsci (1891–1937) held that ideology possesses a 

significant degree of autonomy from the economic base and is a lived 

practice in the social world. Gramsci introduced the concept of hegemony 

into the study of ideology. A dominant class secures or exercises ideological 

hegemony not through coercion by state actors, but by winning consent 

within civil society.37 

Expanding Gramsci’s analysis of civil society as a crucial site for the 

production of consent, Louis Althusser (1918–1990) nevertheless 

categorized civil-society institutions such as churches and schools as 

Ideological State Apparatuses (ISAs). One of his more influential 

arguments is that individuals are carriers of ideology and become subjects 

through a process of “interpellation” or “hailing” by ideology. For him, all 

individuals—including Mannheim’s “free-floating intelligentsia” and 

Gramsci’s “organic intellectuals”—are “always-already” interpellated and 

hence cannot exist outside ideology. Moreover, echoing Mannheim and 

Gramsci, Althusser emphasized that ideology exists in “material” practices 

and institutions including law, religion, and school.38 

Subsequent developments in poststructuralism and postmodernism have 

provided greater methodological nuances and diversity to this field. For 

Anthropologist Clifford Geertz, ideology functions like cultural patterns or 

symbolic maps that provide interpretive frameworks for people to 

understand complex or confusing social realities. Ideology is a “model of” 

reality as well as a “model for” reality: it provides both an understanding of 

the world and a guide for acting within it. Geertz calls this dual function the 

 

 35. Karl Marx, with Friedrich Engels, The German Ideology, Including Theses on Feuerbach 
(Amherst, NY: Prometheus Books, 1998). For a concise summary and critique, see Michael Freeden, 
Ideology: A Very Short Introduction (Oxford: Oxford University Press, 2003), 5-11. 

 36. Karl Mannheim, Ideology and Utopia: An Introduction to the Sociology of Knowledge, trans. 
Louis Wirth and Edward Shils (New York: Harcourt, Brace & Company, 1936; originally published in 
German in 1929). For a later study engaging with this work as well as the writings of Marx, Max Weber, 
Althusser, and Geertz, see Paul Ricoeur, Lectures on Ideology and Utopia, ed. George H. Taylor (New 
York: Columbia University Press, 1986). 

 37. Antonio Gramsci, Letters from Prison, trans. Lynne Lawner, vol. 1 (London: Quartet Books, 
1979). 

 38. Louis Althusser, “Ideology and Ideological State Apparatuses,” in Ibid., Lenin and Philosophy 
and Other Essays, trans. Ben Brewster (New York: Monthly Review Press, 1971), 127–186. 
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“intrinsic double aspect” of symbolic systems. For complex cultural 

systems like religion or ideology, Geertz argues, the two functions are often 

fused and mutually reinforcing through rituals and symbols. This model is 

essential to his theory of culture as meaning-making or semiotic systems, 

and hence also to his method of “thick description”.39 

Geertz’s model has been critiqued by some scholars for treating culture 

as overtly coherent. However, it remains important for analyzing the 

reciprocal, dynamic relationship between thought and action, and for 

studying how specific beliefs or rules were constructed or changed over 

time.40 

While Geertz’s interpretative anthropology provided an antidote to earlier 

reductionist and functionalist approaches to ideology, Michel Foucault 

moved further away from the Marxist tradition of ideology studies. He 

critiqued the Marxist assumption of a “true” reality supposedly distorted by 

“false consciousness” or ideology. For him, truth itself was a product of 

power relations and discourses. Instead of trying to recover objective 

“truth” from the distortion of ideology, he recommended unravelling the 

“political, economic, and institutional regimes of the production of truth.”41 

His concepts of discourse, power/knowledge, disciplinary techniques, and 

the “regime of truth” help illuminate how power operates in diffused and 

granular ways across society.42 

Cultural Studies scholar Stuart Hall incorporated insights from critical 

theorists such as Althusser, Gramsci, and Foucault to develop the concept 

of “articulation” as a framework for analyzing how power, hegemony, and 

identity were produced and contested. By articulation, he refers to the 

process by which different elements—such as ideas, practices, or social 

groups—are linked together to form a temporary unity or coherence. In this 

view, ideological hegemony or the legitimation of dominant status may be 

secured by articulating disparate ideas and values into a coherent and 

convincing discourse that naturalizes the former. Unlike some earlier 

 

 39. Clifford Geertz, The Interpretation of Cultures: Selected Essays (New York: Basic Books, 2000 
[1973]), esp. 87-125 (“Religion as a Cultural System”) and 193–233 (“Ideology as a Cultural System”), 
esp. 92-95 (for his discussion of cultural patterns as systems of symbols and his explanation of “model 
of” and “model for”), 220 (on ideology). 

 40 . For some critical reflections on Geertz’s conception of culture, see, e.g., Talal Asad, 
“Anthropological Conceptions of Religion: Reflections on Geertz,” Man 18, no. 2 (June 1983): 237–
259; James Clifford and George E. Marcus, eds., Writing Culture: The Poetics and Politics of 
Ethnography (Berkeley: University of California Press, 2010 [1984]); James Clifford, The Predicament 
of Culture: Twentieth-Century Ethnography, Literature, and Art (Cambridge, MA: Harvard University 
Press, 2021 [1988]). 

 41. Michel Foucault, “Truth and Power,” in Power/Knowledge: Selected Interviews and Other 
Writings, 1972–1977, ed. Colin Gordon (New York: Pantheon Books, 1980), 109–133, esp. 131-133 
(for the quotations and his view about “ideology”). 

 42. See, e.g., Michel Foucault, Discipline and Punish: The Birth of the Prison, trans. Alan Sheridan 
(New York: Vintage Books, 1995); Ibid., The History of Sexuality, Volume I: An Introduction, trans. 
Robert Hurley (New York: Vintage Books, 1990); Ibid., The Archaeology of Knowledge and The 
Discourse on Language, trans. A. M. Sheridan Smith (New York: Pantheon Books, 2010). 



2026] Rethinking the Chinese Legal Tradition 679 

 

theorists in this area, Hall emphasizes the contingent, fluid, and anti-

essentialist nature of such linkages.43 

Michael Freeden’s more recent scholarship is also worth mentioning 

here. Rather than treating ideology as “false consciousness” to be exposed 

and discarded, he considers it both permanent and necessary, necessary 

because it helps make sense of the complex political world and social 

realities. Two of his key concepts are especially relevant here. He defines 

ideology as clusters of political concepts that are “decontested.” 

“Decontesting” means that an ideology temporarily fixes or stabilizes the 

meaning of otherwise “essentially contested concepts” (ECCs), such as 

“justice” or “fairness,” within a particular ideological framework. These 

concepts then exist in what he calls a “conceptual morphology,” in which 

“core,” “adjacent,” and “peripheral” concepts cluster to form an ideology.44 

Although Freeden’s analysis focuses more on the intellectual mapping and 

internal conceptual structure of ideologies, his framework adds perspectives 

on how different ideologies take shape and operate in political life. 

Like Foucault, the late French sociologist Pierre Bourdieu seldom used 

the term “ideology” as a focal concept in his analysis, but his field theory, 

including the concepts of capital, habitus, and doxa, is crucial for 

understanding how power is acquired, legitimized, and reproduced. 

Contrary to the traditional enphases on economic capital and physical or 

coercive power, Bourdieu has reconceptualized capital as a valued resource 

that confers advantage and becomes the primary object of competition 

within a specific social field. He has also redefined power as the capacity to 

mobilize such material or nonmaterial capital to influence the operation of 

the field.45 When combined with the analytical frameworks noted above, 

Bourdieu’s reconceptualizations appear particularly well-suited to 

recovering the historical dynamism of the ideological and juridical fields in 

imperial China, which have often been historically repressed and 

overlooked academically due to the overwhelming dominance of 

Confucianism. 

 

 43. Stuart Hall, “On Postmodernism and Articulation: An Interview with Stuart Hall,” ed. Lawrence 
Grossberg, in Stuart Hall: Critical Dialogues in Cultural Studies, ed. David Morley and Kuan-Hsing 
Chen (London: Routledge, 1996), 131–150, esp. 139-140 (on “articulations), 135-136 (critiquing 
Foucault’s avoidance of “ideology”); Stuart Hall, “Cultural Studies: Two Paradigms,” Media, Culture 
& Society 2, no. 1 (1980): 57–72 (on the study of ideology). Also see Jennifer Daryl Slack, “The Theory 
and Method of Articulation in Cultural Studies,” in Stuart Hall: Critical Dialogues in Cultural Studies, 
112–127. Hall’s use of discourse analysis shows a stronger interest in ideological struggle and collective 
agency than Foucault’s work does. 

 44. Michael Freeden, Ideologies and Political Theory: A Conceptual Approach (Oxford: Clarendon 
Press; New York: Oxford University Press, 1996); Ibid., Ideology: A Short Introduction. 

 45. See, e.g., Pierre Bourdieu, Outline of a Theory of Practice, trans. Richard Nice (Cambridge: 
Cambridge University Press, 1977); Ibid., The Logic of Practice, trans. Richard Nice (Stanford: Stanford 
University Press, 1990); Ibid., Language and Symbolic Power, ed. John B. Thompson, trans. Gino 
Raymond and Matthew Adamson (Cambridge: Polity Press, 1991). Also see David Swartz, Culture and 
Power: The Sociology of Pierre Bourdieu (Chicago: University of Chicago Press, 2012 [1997]). 
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Even this brief survey of critical scholarship on ideology, power relations, 

discourse, and political legitimacy highlights analytical concepts useful for 

rethinking the historical trajectory and operation of law and politics in 

imperial China. For instance, Mannheim’s work draws attention to the 

diverse forms of ideological operation. Althusser’s notion of interpellation 

helps explain how ideologies like Confucianism or Legalism might shape 

individual identity and subjectivity even though individuals possess greater 

agency than Althusser recognized. Freeden’s analysis of conceptual 

morphology and decontestation suggests ways to investigate how different 

ideas from Confucian and Legalist traditions were clustered in varying ways 

to shape the specific configuration of Chinese imperial ideology, and, in 

turn, Chinese legislation and governance in particular periods. Hall’s 

concept of articulation clarifies why certain state policies or legal doctrines 

became dominant by linking Confucian and Legalist principles in a 

seemingly coherent manner. Geertz’s work shows how the fusion of the 

descriptive and prescriptive functions of a cultural system or ideology 

allowed some Confucian doctrines to have enduring influence despite their 

strong dose of idealism. This dual structure may also explain why certain 

Legalist principles and ideas remained integral to the institutions of imperial 

China despite their normative marginalization. 

Likewise, we can draw upon works of Foucault to reexamine the 

power/knowledge nexus and discourses of truth and justice as shaped by the 

Confucian and Legalist traditions. Bourdieu’s field theory can also help us 

understand how different stakeholders or field actors mobilized different 

forms of capital to compete for influence within juridical and bureaucratic 

fields shaped by evolving ideological formations. While Confucian 

normative ideals were naturalized as doxa, or self-evident truths, these 

ideals were internalized as habitus by generations of scholar-officials and 

therefore shaped their dispositions toward justice, governance, and moral 

authority. Legalist techniques, such as codification, bureaucratic regulation, 

and penal deterrence, provided the institutional structure of imperial rule. 

Rather than displacing Confucianism, these Legalist elements reinforced its 

symbolic authority by legitimating these moral ideals that might otherwise 

have lost relevance for both policymakers and the populations they were 

meant to guide. The dynamic reflected the unequal distribution of capital 

within the ideological field, in which Confucianism retained normative 

dominance while Legalism sustained the normal operation of the judicial 

and political institutions. 

These examples illustrate how a critical interdisciplinary framework may 

reinvigorate the study of Chinese legal culture. Such a framework offers a 

toolkit of different methods best suited to accounting for the historical 

changes, continuities, and complexities of Chinese legal and political 

traditions. Among other things, it shows that Confucian and Legalist 
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elements could be recombined into ideologies or ideological discourses that 

operated through judicial and administrative practices to legitimate 

particular visions of justice, social order, and power relations. 46  The 

remainder of the article highlights some of the most salient or enduring 

features of Chinese legal culture that have not been adequately analyzed 

before and may therefore benefit significantly from the application of such 

an analytical framework. 

 

RETHINKING THE CONFUCIAN–LEGALIST IDEOLOGICAL 

FORMATIONS OF (LATE) IMPERIAL CHINA 

Productive Tensions in the Confucian-Legalist Ideological Discourse 

The dominance of Confucianism in the ideological, cultural, and 

bureaucratic fields of post-Han China likely suppressed or slowed the 

development of a legal profession or juridical field outside the imperial 

bureaucracy until the Qing period. However, as Foucault famously argued, 

even coercive power can be productive, generating discourses, identities, 

and adaptive strategies for both the dominant and the dominated.47 The 

tensions between Confucian and Legalist traditions, therefore, shaped the 

history of Chinese law and politics in various ways. In this process, 

knowledge and power were mobilized through conceptual reorganization, 

hegemonic articulation, and the formation of capital, habitus and social 

subjects. 

As noted before, Legalism was credited with enabling the Qin state to 

unify China and establish the first empire in 221 BCE, but it was later also 

blamed for inspiring harsh laws and punishments that contributed to the Qin 

empire’s rapid collapse after just fifteen years. Indeed, the unusually short 

life of the first empire would remain one of the most enduring political and 

moral lessons in Chinese history. As a result, those who specialized in law 

or judicial administration—and were thus often loosely called Legalists 

(fajia, xingming, or Shen-Han)—also acquired an increasingly negative 

reputation. Even the originally neutral term “knife-brush bureaucrats” 

(daobi li) became pejorative in later periods. 

From the Han dynasty onward, the perception of legal specialists as 

excessively punitive and morally deficient—already evident in Sima Qian’s 

Records of the Grand Historian—was reinforced through both elite and 

popular discourse. Notorious stories about harsh judicial officials, such as 

Zhang Tang of the Western Han, continued to be recycled throughout the 

imperial period as cautionary tales about the danger of entrusting 

 

 46. Foucault, The Archaeology of Knowledge, 38 (on “discursive formation”), 117 (on “discourse” 
and “discursive practice”). 

 47. Foucault, Discipline and Punish; Ibid., The History of Sexuality. 
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governance to those lacking Confucian virtue or about creating an 

excessively complex legal system that was easy to manipulate.48 This is 

partly why the compilation and refinement of subsequent dynastic codes 

from the Tang to the Qing were often presented as efforts to minimize such 

bureaucratic abuses and protect the people. 

This discourse of moral suspicion and stigma toward legal and 

administrative specialists was officially confirmed in the early Ming. In a 

1404 edict, the Yongle emperor (r. 1402-1424) proclaimed that knife-brush 

bureaucrats should henceforth be barred from serving as imperial censors 

because they, allegedly, prioritized profit over righteousness and focused 

excessively on punishment at the expense of good governance.49   

Despite the dominance of Confucianism in official discourse, Legalist 

practices remained ingrained in the administration of the Chinese imperial 

state. Even though early codes like the Canon of Law, attributed to Li Kui, 

did not survive, there is no doubt that codified law predated the Qin empire 

and that China had one of the most ancient and sophisticated codified legal 

systems in the world. From the Eastern Han through the Sui, dynasties 

continued to refine statutory law, culminating in the Tang Code of 653—

the earliest complete Chinese code to survive. The Tang Code became the 

model for all subsequent dynastic law codes, including those of the Ming 

and Qing dynasties. These Chinese codes, in turn, influenced the legal 

systems in East and Southeast Asian countries such as Korea, Japan, and 

Vietnam well into the nineteenth century.50 

The continuity of the codified legal tradition is remarkable. In 1890, Shen 

Jiaben—the late Qing Minister of Justice who would later lead legal reforms 

from 1902 to 1911—noted that about thirty to forty statutes in the Qing 

Code were substantially similar to those in the Tang Code. 51  Besides 

confirming an unbroken transmission of legal knowledge, these textual 

continuities also point to the persistent role of legal specialists in spite of 

their marginalized status in official ideology. Throughout the Song and 

Yuan periods, commentators criticized both the legal ignorance of officials 

and the excessive complexity of the statutes. This also indirectly confirmed 

the enduring recognition of legal expertise at least among practically 

oriented Confucian scholars and officials. 

The Tang Code itself embodies this ideological tension. As Emperor 

 

 48. Sima Guang, Zizhi tongjian xinzhu (A Comprehensive Mirror to Aid in Government: Newly 
Annotated Edition) (Xi’an: Shanxin renmin chubanshe, 1998), 1:880-884. 

 49. Ming shilu (Veritable Records of the Ming Dynasty) (Taipei: Zhongyang lishi yuyan yanjiusuo, 
1962), 2:1421-1422 (Ming Taizong shilu, 111:4, YL1/12/21 (Feb. 4, 1404)). 

 50. Geoffrey MacCormack, “The Transmission of Penal Law (lü) from the Han to the T’ang: A 
Contribution to the Study of the Early History of Codification in China,” Revue Internationale des Droits 
de L’antiquité 51 (2004): 47–83; Yang Honglie, Zhongguo falü zai Dongya zhuguo zhi yingxiang (The 
Influence of Chinese Law on East Asian Countries) (Shanghai: Shangwu yinshuguan, 1937). 

 51 . Shen Jiaben, “Chongke Tanglü shuyi xu” (Preface to the Reprinted Tang Code with 
Commentaries), in Tanglü shuyi (The Tang Code with Commentaries) (1890). 
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Gaozu (r. 618–626) of the Tang dynasty declared in the early seventh 

century, the Code was intended to protect the people and preserve order, 

and it was the culmination of centuries of legislative refinement aimed at 

correcting the excesses of previous dynasties.52 The official commentaries 

on the Tang Code drew heavily on Confucian classics to affirm virtue and 

ritual as the true foundations of political and moral order even as law and 

punishment were recognized as necessary tools of governance.53 This dual 

positioning—recognizing the necessity of law while subordinating it to 

morality—became a lasting feature of imperial ideology. 

Subsequent dynastic ruling houses more or less maintained this logic. For 

instance, in 989, the Taizong emperor of the Song dynasty issued a public 

edict ordering all government officials to study law regularly so they could 

govern effectively, regulate their own conduct, and fulfill the emperor’s 

commitment to just and effective administration. 54  However, different 

dynasties and rulers had different practical priorities. Some governed more 

as stern Legalist monarchs than as benevolent Confucian rulers, even 

though they all claimed to embody ideal Confucian kingship. 

The case of Zhu Yuanzhang (r. 1368–1398), founding emperor of the 

Ming dynasty, illustrates how deeply intertwined the Confucian and 

Legalist traditions had become in imperial institutions and ideological 

formation by the early stage of late imperial China. While claiming to 

restore the moral order of ancient sage kings, Zhu frequently resorted to 

draconian laws and punishments to discipline officials and commoners. He 

justified this by arguing that a newly pacified empire required strict control 

to prevent disorder and that his harsh rule was a medicine needed to save 

the people from moral decay. As Jiang Yonglin has pointed out, the Taizu 

emperor saw the Ming Code as a moral text for educating and reforming the 

populace. At the same time, the emperor actively promoted legal education 

for social and moral transformation. Simplified versions of the Ming Code 

were widely distributed, regular public lectures on them were held at the 

community level, and legal study was formally integrated into the 

curriculum of the Imperial Academy. A statute in the 1397 Ming Code 

required all government officials to undergo periodic legal examinations 

and promised to reduce the penalties for minor criminal offenses if the 

offenders could explain relevant statutes.55 

 

 52. Quan Tang wen (Complete Prose of the Tang Dynasty), ed. Dong Gao et al. (Shanghai: Shanghai 
guji chubanshe, 1990), vol. 1, 3:9 (Gaozu, “Banding kelü zhao”). 

 53. Preface to Tanglü shuyi xu, included in Quan Tang wen, 136:607-608 

 54. Song da zhao ling ji (Collected Imperial Edicts of the Song Dynasty) ed. Si Xizu (Beijing: 
Zhonghua shuju, 2009), 742-43. 

 55. See Yonglin Jiang, The Mandate of Heaven and The Great Ming Code (Seattle: University of 
Washington Press, 2011), esp. 53-58. For the statute on legal study, see Gu Yingxiang, ed. Daming lü 
fu jie (The Great Ming Code with Annotation) (1550), 2:17b-18a. For Emperor Taizu’s edict of 1369 on 
this topic, see Zhaodai dianze (Statutory Regulations of the Illustrious Reign) (Wanjuanlou edition, 
1600), 25b. See, e.g., 
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Likewise, the imperial edicts prefacing the Qing Code of 1646 and its 

various revised editions in the eighteenth century emphasized that a well-

ordered legal system could gradually lessen the need for harsh punishments 

and help realize the Confucian ideal of wuxing (no punishment), as 

discussed below.56 From the Tang Code to the Qing Code, we thus find a 

millennium-long tradition in which Legalist institutions were preserved and 

refined to serve the ruling regime, often in the name of advancing Confucian 

ideals of benevolent governance and society. 

Three Doctrines of Confucian Justice: Wusong, Wuxing, and Wuyuan 

The evolving historical relationship between Confucian and Legalist 

traditions was further illustrated in the classic doctrines concerning Chinese 

law and governance: “no litigation” (wusong 无讼 ), “no punishment” 

(wuxing 无刑), and “no injustice” (wuyuan 无冤). Rooted in classical texts 

and recited by Confucian literati and administrators throughout the history 

of imperial China, these doctrines generated three powerful discourses of 

Confucian justice and governance. Instead of being merely philosophical 

aspirations, their constant reiteration endowed them with symbolic 

authority and cogency that were difficult to challenge. As important parts 

of imperial ideology, they continued to inform judicial policies and practice 

in late imperial China. 

The wusong doctrine originated from a well-known remark attributed to 

Confucius in the Analects: “In hearing litigation, I am no different from 

anyone else. But should we not strive to ensure that there is no litigation at 

all?”57 As Confucian texts were widely circulated and cited among literati 

in post-Qin imperial China, this statement became a foundational tenet of 

ideal governance. Consequently, excessive or unnecessary litigation was 

disparaged as a symptom of social conflict and moral failing for a Confucian 

society. For Confucian moralists, the ability to adjudicate cases effectively 

was not the key to good governance, but the ability to foster social morality 

and harmony to forestall litigation in the first place was. The wusong 

doctrine held a prominent place in Confucian ideology because it connected 

the project of moral self-cultivation to the broader aim of maintaining social 

harmony. 

The doctrine of wuxing was often traced partly back to the Book of 

Documents (Shujing), which had been considered one of the Five Classics 

since the first century B.C.E. Passages from this text maintained that the 

long-term goal was to make punishment no longer necessary by cultivating 

 

 56. See Emperor Shunzhi’s preface (1646) and Emperor Yongzheng’s preface (1725) to the Qing 
Code, in Sun Guanglie, Da Qing lüli quanzuan jicheng (A Compendium of the Great Code with 
Complete Commentary) (Youshanzhai xinjuan, 1799). 

 57. Cheng Shude, ed., Lunyu jishi (Collective Commentaries of the Analects 论语集释) (Beijing: 
Guoli huabei bianyiguan, 1943), 748. 
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virtue among the people, even though it might still be used as a means of 

instruction and social regulation. This vision was later condensed into two 

well-known maxims: “administer punishment to end punishment” (xingqi 

wuxing) and “apply punishment for moral edification” (mingxing bijiao).58 

These maxims were reinforced by other Confucian masters. For instance, 

Confucius noted in the Analects: “If you guide the people with laws and 

regulations (zheng) and keep them in line with punishments, they will 

become evasive and develop no sense of shame. If you guide them with 

virtue and keep them in line through ritual, they will develop a sense of 

shame and rectify themselves.” 59  In his authoritative commentaries on 

Confucian classics, Master Zhu Xi (1130–1200), a leading Neo-Confucian 

philosopher of the Song dynasty (960–1279), reaffirmed this principle by 

emphasizing that virtue and ritual were the “fundamental principles” and 

“foundations of governance,” and that laws and punishments were merely 

instruments or techniques of rule.60 Within this framework, the use of penal 

law was justified only as a provisional means toward a morally self-

regulating society. 

The doctrine of wuyuan was also inspired by quotations from the Book of 

Documents, which stated: “When guilt is uncertain, treat it lightly; when 

merit is uncertain, reward it generously. It is better to overlook even an 

unusual transgression than to wrongly execute the innocent.” 61  The 

underlying rationale became a fundamental principle of the Chinese system 

of criminal justice, strongly advising adjudicators to be aware of the 

enormous consequences at stake and to avoid wrongful conviction and 

punishment in any doubtful cases. 

Although it was commonly understood that these doctrinal ideals could 

never be fully realized in practice, that awareness did not prevent them from 

exerting a profound influence on the legal culture and official ideology in 

imperial China. They derived their enduring influence from the symbolic 

authority of Confucianism within the ideological field. Reiterated by 

Confucian scholars, inscribed in literati curricula, and reinforced in official 

 

 58. Shangshu zhengyi (Beijing: Zhonghua shuju, 2005), 91-93; James Legge, The Chinese Classics, 
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 60. See Zhu Xi, Lunyu jizhu (Collected Commentaries on the Analects of Confucius), annotated by 
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discourses, these doctrines and their associated discourses served both as 

“models of” a morally ordered society and as “models for” bureaucratic and 

judicial behavior. As such, they were not just lofty or abstract ideals. They 

also compelled judicial authorities to actively mediate between normative 

guidelines and state policies.62 

These ideals of justice and governance all presupposed the existence of a 

functioning legal system, including a body of established legal rules, 

judicial institutions, and legal experts. As a result, the tensions between the 

two traditions remained part of the ideology and institutions of imperial 

China. For instance, the Confucian quest for minimizing punishment, 

injustice, and litigation was built into some of the most distinctive features 

of the Chinese legal tradition. These included the long tradition of legal 

codification, multi-level judicial review, the requirement of imperial 

approval for death sentences, and the preference for informal dispute 

resolution over formal adjudication. The official antipathy to litigation over 

civil disputes, as discussed in the recent debates on Qing civil justice, 

reflected the lasting impact of the wusong discourse. Similarly, the highly 

regulated system of Autumn Assizes for reviewing capital cases embodied 

both the ancient ideals of wuyuan (no injustice) and wuxing (no 

punishment). These discourses often served to legitimate the imperial 

state’s claim to benevolent rulership even as the criminal justice system 

paradoxically subjected thousands of capital offenders each year to 

potential execution, or at minimum, to a protracted and harrowing review 

process.63 Therefore, more than two millennia after their early imperial 

canonization, these Confucian doctrines continued to structure Qing law 

and governance. At the same time, the administrative needs and practices 

of Qing China reconfigured how these doctrines were reinterpreted or 

enforced within new historical contexts. 

Governing through Contradictions and the Rise of the Juridical Field 

The symbolic power of Confucianism was further enhanced in late 

imperial China through the civil service examination system, which became 

even more crucial for official appointment and literati education and 

continued to prioritize classical moral learning at the expense of legal 

training. As a result, most officials entered office with a worldview shaped 

primarily by Confucian ethical ideals. This did not mean that law was 

unimportant to their work once they became judicial officials or local 

administrators. Rather, the enduring influence of official ideology inclined 

 

 62. Geertz, The Interpretation of Cultures, 93. 

 63. See, e.g., edicts issued by Qing emperors Kangxi and Yongzheng, in Shengzu renhuangdi shilu 
(Veritable Records of the Kangxi Reign), juan 44, in Qing shilu (Veritable Records of the Qing Dynasty), 
comp. Zhongguo diyi lishi dang’anguan (Beijing: Zhonghua shuju, 1985), 4:579 (1673); Shizong 
xianhuangdi shilu (Veritable Records of the Yongzheng Reign), juan 18, in Qing shilu, 7:300 (1724). I 
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many late imperial officials and cultural elites to prioritize Confucian moral 

norms and political visions in how they represented their roles and 

approached their official duties. In practice, however, the picture was more 

complex. The practical demands of governance and judicial administration 

required them to rely on legal knowledge and technical expertise. What 

emerged was not a totalizing hegemony of Confucian morality over 

Legalistic realism, but an ongoing negotiation between normative ideals 

and bureaucratic practices within concrete institutional settings and 

changing circumstances. 

While law remained essential to Qing governance, legal expertise 

continued to often occupy a marginal place in official and elite discourse. 

Legal knowledge was rarely celebrated in dynastic histories, and “knife-

brush” bureaucrats—those involved in litigation, bureaucratic paperwork, 

or judicial administration—were often viewed with moral suspicion, even 

posthumously. The state’s longstanding ambivalence toward legal 

professionals extended to a range of actors, from local administrator’s legal 

advisors to outlawed litigation masters. Concerns about the potential for 

abuse, manipulation, or corruption led to widespread criticisms and 

repeated crackdowns until the end of the Qing. These ideological responses 

reinforced the symbolic hierarchy of classical learning and moral 

cultivation over legal training and adjudicative skills, even while everyday 

governance increasingly depended on precisely such practical knowledge.64 

We now know that litigation and legal specialists not only persisted but 

also played increasingly vital roles in the judicial landscape of mid and late 

imperial China. These developments represent not merely pragmatic 

accommodations but countervailing forces that gradually reshaped the 

ideological and institutional terrain from within. Even as wusong (no 

litigation) was frequently affirmed in official rhetoric, litigious individuals 

and litigation specialists were both widely condemned and commonly 

found. As further discussed below, scholars such as Fuma Susumu have not 

only documented the prevalence of complaints about litigiousness in the 

Song dynasty—when the term jiansong (litigiousness) was recorded in 

official discourse—but have also traced the notion of a “litigious society” 

(susong shehui 诉讼社会) as far back as the Eastern Han dynasty in the 

second century.65 

 

 64. About the ambivalent Qing policies on legal advisors, see, e.g., Li Chen, “Regulating Private 
Legal Specialists and the Limits of Imperial Power in Qing China,’ in Chinese Law: Knowledge, 
Practice, and Transformation, 1530s-1950s, ed. Li Chen and Madeleine Zelin (Leiden: Brill, 2015), 
151-80. On Qing policies on litigation masters, see, e.g., Susumu Fuma, “Litigation Masters and the 
Litigation System of Ming and Qing China.” International Journal of Asian Studies 4, no. 1 (January 
2007): 55–79; Melissa Macauley, Social Power and Legal Culture: Litigation Masters in Late Imperial 
China (Stanford, CA: Stanford University Press, 1998). 

 65. Fuma Jin (Fuma Susumu), “Daolun (Introduction),” in Zhongguo susong shehui shi yanjiu 
(Studies on the Social History of Litigation in China), ed. Fuma Susumu, transl. by Fan Yu and Zhao 
Jing (Hangzhou: Zhejiang daxue chubanshe, 2019), 21-47. Also see, e.g., Suzuki Atsushi, “13–14 世纪



688 Yale Journal of Law & the Humanities [Vol. 36:4 

 

By the early Ming in the late fourteenth century, judicial and financial 

specialists who offered technical services as private advisors to clerks and 

ranking officials in local yamen had already emerged. Their presence 

became increasingly common in the sixteenth century and, by the Qing, 

they had become indispensable to local administration—from county 

magistrates to provincial governors-general across the empire. Meanwhile, 

the Ministry of Justice significantly expanded its staff and assumed a greater 

role in providing legal training to officials during the eighteenth and 

nineteenth centuries. As I have argued elsewhere, despite longstanding 

unfavorable discourses surrounding them, Qing China likely had—by 

conservative estimates—between 6,000 and 9,000 trained judicial officials, 

17,000 to 20,000 litigation masters, and 30,000 to 60,000 legal advisors 

between 1700 and 1900. The presence of such a large number of legally 

trained Confucian literati calls for a serious rethinking of Chinese law, 

society, and governance in the late imperial period beyond conventional 

assumptions.66 

By the late eighteenth century, more and more judicial officials and legal 

specialists—and those writing about them—had begun to claim their legal 

and administrative work as part of the increasingly influential genre of 

statecraft learning called “practical learning” (shixue). A number of reform-

minded literati described these men as a distinctive group of literati-turned-

specialists who combined classical Confucian learning with administrative 

and legal expertise. This ideal was often encapsulated in the phrase 

“studying both [Confucian] books and the law” (dushu jian dulü), which 

emphasized the mutual reinforcement of moral virtue and technical skills. 

The concept of practical learning thus provided a discursive space within 

which legal knowledge could be rehabilitated—not as a morally suspect 

specialization but as an essential component of statecraft learning for 

managing the empire (jingshi zhixue).67 As a result, a new professional 

subjectivity and identity were asserted for these literati-turned-legal 

specialists, at least for legal advisors– who, unlike litigation masters, were 

never outlawed as a professional group—and judicial officials. 
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In this context, a growing number of Qing literati families or lineages 

even developed multigenerational traditions of legal specialists, which 

turned some of them into what might be called “legal dynasties.” These 

lineages produced legal professionals across six to eight generations, with 

some families yielding as many as twenty to forty individuals who served 

as legal advisors or advisors-turned-officials, including some of the best-

known jurists or legal treatise authors, during the Qing. Their influence in 

the juridical field reflected not only the actual demand of the Qing state and 

society for legal knowledge but also the growing recognition of such 

professionals among late imperial Confucian literati.68 

In other words, despite the normative marginalization of Legalist 

practices and legal specialists in the official discourse during the Qing, these 

developments gave rise to an increasingly influential community of legal 

professionals and a juridical field within the political and bureaucratic 

culture of late imperial China. These developments cannot be adequately 

understood through the traditional frameworks that pit Confucianism 

against Legalism or overlook how much they shaped each other. 

Revisiting the Debate on the Litigious Society in Late Imperial China 

We can see the influence of these ideological traditions by considering 

how the classical Confucian doctrine of wusong—or “no litigation”—

shaped judicial practice and litigation culture in late imperial China. The 

wusong discourse did not have the expected effect of preventing litigation. 

It did, however, provide a normative lens for the central and local authorities 

to justify their policies in response to what they considered an unacceptable 

rate of litigation. 

Over the past few decades, historians in China, Japan, and Euro-America 

have published extensively on Chinese litigation culture. Their research 

shows that China had long become a “litigious society” before the Qing, 

even though the imperial authorities’ denunciation of litigiousness had 

intensified since at least the Song period. Scholars have attributed this 

“litigious” culture to a range of factors, including legislative changes, 

population growth, bureaucratic overload, weakening community support, 

and the commodification of land and labor.69 

Litigation rates remained high throughout the Qing. According to Fuma 

 

 68. I am completing a book on these legal families. See, e.g., Zhou Dafen, et al., Shanyin Houma 
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Susumu and others, Qing society was not only far from being litigation-

averse but also far more litigious than previously assumed. County courts 

routinely handled large caseloads. For instance, Ba county in Sichuan 

processed between 1,000 and 1,400 new cases each year during the Tongzhi 

reign (1862–1874). That meant that every 40 to 60 households had one 

lawsuit accepted by the county court. In comparison, Jiangyin county in 

Jiangsu province registered as many as 3,800 case filings in 1885. These 

figures suggest that litigation was not marginal or pathological but a routine 

feature of late imperial local governance—reflecting a far more active legal 

culture than traditionally understood.70  Other scholars, such as Melissa 

Macauley, Deng Jipanpeng, and You Chenjun, have shown that Qing 

China’s high litigation rates, along with officials’ frequent complaints about 

excessive lawsuits, arose from a convergence of ideological, socio-

economic, and institutional factors.71 

In other words, despite the frequent invocation of the wusong doctrine by 

the authorities, local courts in late imperial China became major sites of 

ideological performance and contestation. Many litigants framed their 

disputes in exaggerated terms to appeal to the Confucian sentiments of 

benevolent rule in order to win the local courts’ attention and sympathy. 

Local officials, burdened by administrative responsibilities—even with the 

help of legal advisors—frequently used similar moral tropes to condemn 

litigious litigants, immoral litigation specialists, and corrupt yamen clerks. 

For instance, in a series of public proclamations issued during the 1720s, 

Prefect Wei Xizuo (1669–1734) denounced clerks, runners, and litigation 

masters, comparing them to tigers and wolves preying on the people.72 

Likewise, Prefect Yuqian (1793–1841) listed ten types of costs, including 

temporal, financial, physical, emotional, reputational, and social ones, 

associated even with legitimate lawsuits. He warned that suing relatives or 

acquaintances would damage social bonds and often escalate conflict, and 

that excessive litigiousness could erode moral character by encouraging 

deceit and vindictiveness. Above all, these litigations clearly undermined 

the harmony that wusong was meant to uphold.73 

However, the ideological influence of the wusong doctrine was far from 
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uniform or consistent. Some officials and legal advisors adopted a more 

pragmatic and sympathetic attitude towards litigation. They acknowledged 

the legitimacy of the complaints of at least some litigants and therefore, the 

need for lawful litigation specialists to help them if necessary, and the 

importance of adjudicating these cases promptly and impartially. The 

perspectives of Qing legal advisors—who were often the only trained legal 

specialists in the local yamen and served as the de facto adjudicators in 

many cases, as I have shown elsewhere—are especially informative in this 

regard.74 A few examples may suffice to illustrate this. 

In a handbook first published in the 1740s, Wan Weihan, a legal advisor 

for over forty years during the eighteenth century, discussed litigation not 

as evidence of moral failings but as opportunities for important judicial 

intervention. He advised local courts to accept and adjudicate more 

lawsuits, including those involving minor or self-managed cases, because 

this willingness to hear and address people’s grievances helped build trust, 

reform behavior, and deter wrongdoing. In contrast, he warned, dismissing 

lawsuits indiscriminately would not necessarily reduce workload, as they 

might well result in greater administrative burdens if higher-level offices 

ordered retrials. In addition, he urged local courts to handle cases promptly 

and supervise yamen clerks closely, to reduce burdens on litigants and 

prevent extortion or delay. For Wan, fair and thorough adjudication could 

itself help realize the moral aim of wusong: “If the emotions and 

fabrications of both parties are clearly laid bare,” he wrote, “the upright will 

feel vindicated, the wrongdoer will grow fearful. With minds gradually at 

peace, contention will cease, thus making possible the path to no 

litigation.”75 

Likewise, legal advisor Gong E (1738–1811) offered an even more direct 

critique of the anti-litigation sentiment prevalent among Qing officials. He 

attributed the recurrence of lawsuits not to popular litigiousness but to 

officials’ reluctance to take responsibility and their reliance on torture 

instead of proper investigation and adjudication. His emphasized the 

importance of evidence and impartial adjudication for discouraging 

litigiousness.76 

Regarding the outlawed litigation specialists who were routinely 

condemned as instigators of frivolous lawsuits and moral decline, veteran 

legal advisor Wang Youfu, writing around 1807, defended the morally 
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upright “litigation masters” (songshi) who helped vulnerable or wronged 

parties articulate their grievances and prepare more effectively for court 

proceedings. Distinguishing them from immoral and predatory “litigation 

hooligans” (songgun), Wang argued that such litigation specialists were not 

only harmless but socially beneficial. Therefore, they should not be 

indiscriminately banned or punished. For Wang, legal expertise, including 

that of principled knife-brush litigation specialists, could serve morally 

legitimate ends when deployed to redress injustice and support the weak.77 

In other words, Qing officials and legal advisors like Wan Weihan, Gong 

E, and Wang Youfu invoked the doctrines of wusong as well as wuyuan to 

justify more proactive approaches to litigation and adjudication. Interpreted 

this way, wusong was no longer a blanket injunction against litigation but 

became an aspiration for adjudicators (that is, legal advisors in most local 

courts) to handle cases properly and expeditiously. Ironically, while this 

interpretation might sound quite different from how most imperial officials 

invoked this doctrine, it was at least partly faithful to the original intent of 

Confucius’ statement, which he made as a moral ideal and aspiration, as 

noted above. The fact that legal specialists like Wan, Gong, and Wang felt 

compelled to justify their calls for more attention to litigation or legal 

expertise confirms the continuing influence of these classical Confucian 

doctrines. However, the idea that the aspirational state of social harmony 

and no litigation could be achieved through the proper management of 

litigation by legal professionals like them also reminds us of the conflictual 

nature of Confucian idealism and its realization through Legalist 

techniques. 

Just like the doctrines of wuxing (no punishment) and wuyuan (no 

injustice) in criminal justice, wusong served as a flexible ideological 

framework that could be invoked to justify either restraint or intervention, 

depending on institutional contexts or practical considerations. These 

presumably Confucian ideals thus created space for competing or polysemic 

interpretations to accommodate more realistic policies, as even some model 

Confucian scholar-officials also found litigation and adjudication necessary 

for preventing injustice.78 The instances discussed above also illustrate how 

Confucian ideals and Legalist pragmatism were reconciled under the rubric 

of a presumably “Confucianized” imperial ideology and legal culture in 

Qing China. This perspective helps explain why many Qing legal advisors, 

often working alongside practically minded administrators, invested 

significant time and resources in compiling and publishing legal and 

administrative treatises to guide adjudication and governance.79 
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These instances of the complex interactions between ideological 

commitments and bureaucratic realities suggest that the legal culture of late 

imperial China cannot be neatly classified in contrast to its Western 

counterparts. As noted before in relation to the recent debates on Qing civil 

justice, many of the influential generalizations about the legal tradition in 

Qing China failed to reflect the historical contingencies and evolving 

tensions that came to define the history of Chinese legal culture. The 

tensions among normative ideals, political ideologies, and institutional 

practices were not unique to late imperial China, as they might be found in 

all complex societies. 

CONCLUSION REMARKS 

By reassessing major debates on Qing law and judicial practice and by 

building on existing scholarship, this article has suggested a framework that 

may  better capture the institutional and cultural factors that influenced the 

operation of Qing law and governance. Earlier scholarship is useful for 

highlighting the gaps and tensions between normative discourses and 

administrative realities, but it has often treated these tensions as paradoxes 

or symptoms of cultural exceptionalism rather than as products of 

ideological reconfigurations and institutional adaptation in response to 

changing historical circumstances and social needs. 

Interdisciplinary insights from discourse analysis, historical sociology, 

and anthropology provide alternative ways of tracing the formation, 

transformation, and operation of Confucianism and Legalism over time and 

in late imperial China. We are reminded that despite the seeming dominance 

of Confucianism in the ideological field, Legalist principles and techniques 

remained essential to the operation of the imperial government, and 

consequently, to the continued normative primacy of Confucianism. Many 

of these Legalist policies and institutions became deeply entrenched or even 

expanded their influence because they were promoted by central and local 

administrators as essential to Confucian ideals. The operational 

mechanisms and effects of this Confucian–Legalist dialectic were vividly 

demonstrated in the enduring influence of classical doctrines such as 

wusong (no litigation), wuxing (no punishment), and wuyuan (no injustice). 

Despite their roots in Confucian classics, these discourses demonstrated a 

remarkable degree of pragmatic flexibility, often resorting to Legalist 

measures and strategies to meet changing needs while maintaining the 

symbolic authority and ideological orthodoxy of the imperial state. 

This approach seeks to move beyond the conceptual frameworks that 

essentialize the Chinese legal tradition as an incommensurable Other to 

“Western” law or justice. It also tries to avoid the instrumentalist 
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interpretation of the role of ideology—namely, Confucianism versus 

Legalism—in explaining Qing or Chinese legal history. Rather, it analyzes 

how tensions between different traditions within the ideological or juridical 

field of imperial China could become a major source of influence on the 

way the imperial government or institutions operated. Close examination of 

the origins and manifestations of these tensions could therefore help 

reinterpret some of the salient features of late imperial Chinese law, society, 

government, and culture. 

Understood this way, many of the seemingly paradoxical features of Qing 

judicial administration should be studied not as evidence of cultural 

deficiency or incommensurability—let alone backwardness or 

irrationality—but as illuminating case studies of how and why institutions 

and individuals strategically used the resources and discourses available to 

them to address the challenges they faced. This multidimensional and 

multidisciplinary approach may enable us to develop a more nuanced 

analysis of Chinese legal culture without reducing it either to a Confucian 

culture of moral rule and sentiment or to a negative foil for an imagined or 

essentialized “Western legal tradition.” 


