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For almost a decade and one-half the Chinese participation question
has challenged the United Nations.! In its coming session the General As-
sembly will doubtlessly once again grapple with the question, but past
debates do not promise rational solution.? In brief summary, two claim-
ants seek, or are proffered by others, to participate as the ‘‘State of China’’
in the General Assembly, the Security Council, and the Specialized Agen-
cies. The Government of the Republic of China (Nationalist China)
has held the seat since the founding of the United Nations. The People’s
Republic of China (Communist China), however, commands resources of
considerable magnitude, and events of recent years have enhanced its
claim to participation.?

*We thank W, Michael Reisman both for eritical suggestions and invaluable assist-
anee in the final preparation of this artiele.

1For histories of the questiom, see Appleton, The Eternal Triangle (1961), and
Higgins, The Development of International Law Through the Political Organs of the
United Nations 131-166 (1963). See also the text below, at notes 16-47.

2Past ‘‘representation’’ resolutions have invariably foreed a choice between (1)
seating the Communist Chinese and exeluding the Nationalist Chinese, and (2) retaining
the Nationalist Chinese and excluding the Communist Chinese. Proposals for compromise
have been rare, and seldom formally put before the General Assembly. Delegates have,
nevertheless, suggested that a special study committee be created, that provisional ar-
rangements be worked out if the ‘‘representation’’ resolution is passed in principle,
that the interested parties hold negotiations, that the two claimants be seated in differ-
ent organs, and that the solution of the participation question be tied in with a
general political settlement. See, e.g., remarks of Colombia, U.N. General Assembly,
16th Sess., Official Reeords, Plenary Meeting 952 (A/P.V. 1073) (1961); Sweden, ibid.,
Plenary Meeting 913 (A/P.V. 1070) (1961); Ireland, ibid., Plenary Meeting 974
(A/P.V. 1075) (1961); Sierra Leone, ibid., Plenary Meeting 998 (A/P.V. 1076)
(1961) ; Spain, ibid., Plenary Meeting 1009 (A/P.V. 1076) (1961).

Scholars have generally taken somewhat limited views of the problem. The sources
are collected in the bibliography of Appleton, note 1 above, at 274-275. See also
Boyer and Akra, ‘‘The United Nations and the Admission of Communist China,’’
76 Pol. Sei. Q. 332 (1961); Brohl, ‘‘Five Lectures on Asia and the United Nations,”’
102 Hague Academy Recueil des Cours 125, 194 (1961); Petrov, What China Policy?
Part II (1961); Schick, *“The Question of China in the United Nations,”’ 12 Int. and
Comp. Law Q. 1232 (1963); Singh, Termination of Membership in International Or-
ganizations (1958).

8 E.g., French recognition of the People’s Republic of China (see Erasmus, ¢‘General
de Gaulle’s Recognition of Peking,’’ 18 China Quarterly 195 (1964) and the Com-
munist Chinese atomic tests (see Halperin, China and the Bomb (1965)).
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Any decision on the Chinese participation question will have extra-
ordinary value impacts. Immense power is at stake. A participation de-
cision will determine whether and how one quarter of the world’s popu-
lation will share in world community processes of authority, and it will
affect the resource-base—material, institutional, and strategic—of inter-
national organizations. It will influence the range and type of decisions
which world organizations can make in implementing and clarifying the
common interest. A participation decision will allocate seats on the
Security Council, the General Assembly and the Specialized Ageneies.
The Security Council seat is permanent, and the veto permits its occupant
to influence virtually all Council decisions bearing on international peace
and security.* The General Assembly seat carries the rights to vote and
debate, the privilege to negotiate in the corridors of the United Nations,
and the prestige of U.N. membership. Membership itself promises par-
ticipation in the U.N. Seecretariat, an organ of increasing importance.

Tmmense power is at stake even outside the institutions of the United
Nations. A permanent Seeurity Couneil seat is a symbol of Great-Power
status, with trappings of legitimaey, authority and control over extensive
resources. A transfer of the seat, with its attendant symbols, could work
important changes in the world power configuration. Some Western
countries, and certainly many non-aligned countries, might revise their
economic, military and political alliances. Southeast Asian political lead-
ers would certainly face disturbing policy choices. Communist govern-
ments and parties may reorient themselves in the Sino-Soviet dispute.

Power, further, is not the only value at stake. A transfer of China’s
United Nations seats could affect the advancement of human rights, the
development of international law, the distribution of wealth by interna-
tional agencies, the allocation of eapital between the developed and lesser-
developed countries, the evolution of labor standards, and the dissemina-
tion of knowledge bearing on health, meteorology, food production and
peaceful uses of atomic energy. The transfer would have impacts on the
United Nations space programs. It certainly would influence the rule-
promulgating activities of such Specialized Agencies as the International
Telecommunications Union, the Universal Postal Union, and the Inter-
national Civil Aviation Organization.

With the impaets of a decision on the participation question so per-
vasive, it is not surprising to find elaborate, complex, and sophisticated
legal justifications for preferring the delegations of either ‘‘China.’”’
Three different schools dominate so-called ‘‘juridical’’ analysis of the
question. Although these schools make their arguments and state their
preferences in the familiar terms of ‘‘membership,’” ‘“representation,’’ and
¢‘credentials,”’ they do not give these terms the clear and simple factual
referents which clear communication demands. A ‘‘membership’’ school

4 A Security Council member may also strikingly influence Council decisions on the
¢¢procedural’’ or ‘‘substantive’’ quality of a particular jssue. See, generally, Gross,
¢¢The Question of Laos and the Double Veto in the Security Coumeil,’’ 54 A.J.IL.
118 (1960).
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would require the People’s Republic of China to apply for ‘‘admission’’
to the United Nations as a ‘‘new’’ state A ‘‘credentials’’ school argues
that the United Nations need only approve the ‘‘credentials’’ submitted by
the Communist Chinese delegation.® A ‘‘representation’’ school purports
to distinguish itself from both the ‘‘membership’ and ‘‘credentials”
schools, and invokes general Charter norms and seemingly ad foc proce-
dures.?

Each of the schools has fashioned its own elaborate supporting argu-
mentation. The ‘‘membership’’ school invokes Article 42 of the T.N.
Charter, which establishes procedural and substantive eriteria for the
admission of a state to membership in the United Nations. Communist
China meets none of the substantive requirements of Article 4, the argu-
ment goes, because it neither ‘‘represents’’ the Chinese people, mnor is
‘“peace-loving,’’ nor is ‘‘willing and able to fulfill its international obliga-
tions.’” Almost in passing, the membership school notes that the proce-
dures of Article 4 permit a permanent member of the Security Counecil
(and thus certainly the United States) to veto an application for member-
ship.

The membership school also logks to Articles 52 and 6 *° of the Charter,
which, it argues, prevent United Nations organs from excluding the
Nationalist delegations. The first article specifies eriteria and procedures
for suspending a Member; the second, eriteria and procedures for expelling
a Member. Neither article, it is claimed, is applieable to the Nationalist

5 Cf., e.g., the remarks of the delegate from Costa Rica, U.N. General Assembly,
17th Sess., Official Records, Plenary Meeting 630 (A/P.V. 1161) (1962), and the
speech of Mr. Cazet (Congo, Brazzaville) who believed it necessary for the Peking
Government to evince a desire for admission to membership in the United Nations,
and to comply with the Organization’s rules. Ibid., Plenary Meeting 597 (A/P.V.
1161) (1962).

6 The ¢‘credentials school’’ has for many years been headed by the Soviet Union.
With the increasing deterioration in Sino-Soviet relations, Albania has become 3
principal advocate of Communist Chinese participation in the United Nations.

7 The United States, until 1961 a member of the ‘‘membership’’ school, has in past
years been an articulate spokesman of the ¢‘representation’’ school.

& Article 4:

1. Membership in the United Nations is open to all other peace-loving states which
accept the obligations contained in the present Charter and, in the judgment of the
Organization, are able and willing to carry out these obligations.

2. The admission of any such state to membership in the TUnited Nations will be
effected by a decision of the General Assembly upon the recommendation of the Security
Council.

9 Article 5:

A Member of the United Nations against which preventive or enforcement action has
been taken by the Security Council may be suspended from the exercise of the rights
and privileges of membership by the (eneral Assembly upon the recommendation of
the Security Council. The exercise of these rights and privileges may be restored by
the Security Courcil.

10 Article 6:

A Member of the United Nations which has persistently violated the Principles con-
tained in the present Charter may be expelled from the Organization by the General
Assembly upon the recommendation of the Security Couneil.
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Delegation, because the Security Council has not taken ‘‘preventive or en-
forcement action’’ against Nationalist China, and Nationalist China has
not ‘‘persistently violated’’ the principles of the Charter. Again, the
membership school notes, the procedures established in both articles would
permit a permanent member of the Security Council (and thus the United
States) to veto attempts to suspend or expel the Nationalist Government.
It is argued, in refutation, that these articles are not applicable to the
case of Chinese participation; it would make no difference that the Na-
tionalist Delegations might depart the Organization, for they are simply
not the ““lawful’’ representatives of China.

The ‘‘credentials’’ school looks fo allegedly pertinent Rules of Proce-
dure, which establish mechanisms for approving the ‘‘credentials’’ of the
delegations of Members.®* The prinecipal issue, as this school sees it in
a confusion of terms, is to decide which government ‘‘represents’’ China;
this decision, in turn, is made to rest on a ‘‘factual’’ appraisal of a

11 The relevant Rules of Procedure for the Assembly read as follows:

Rule 27, The credentials of representatives and the names of members of a delega-
tion shall be submitted to the Secretary-General if possible not less than one week
before the date fixed for the opening of the session. The credentials shall be issued
either by the Head of the State or Government or by the Minister for Foreign Affairs.

Bule 28. A Credentials Committee shall be appointed at the beginning of each ses-
gion. It shall consist of nine members, who shall be appointed by the General As-
sembly on the proposal of the President. The Committee shall elect its own officera,
It shall examine the credentials of representatives and report without delay.

Rule 29. Any representative to whose admission a Member has made objection shall
be seated provisionally with the same rights as other representatives, until the Cre-
dentials Committee has reported and the General Assembly has given its decision.
(Rules of Procedure of the General Assembly. TU.N. Doe. A/520/Rev. 7 (1964).)

The comparable rules for the Security Council follow:

Rule 13. Bach member of the Security Council shall be represented at the meetings
of the Security Council by an aceredited representative. The ecredentials of a repre-
sentative on the Security Counecil shall be ecommunicated to the Secretary-Gemeral not
less than twenty-four hours before he takes his seat on the Security Council.

The credentials shall be issued either by the Head of the State or Government con-
cerned or by its Minister of Foreign Affairs. The Head of Government or Ministor
of Foreign Affairs of each member of the Security Council shall be entitled to sit on
the Security Counecil without submitting eredentials.

Rule 14. Any member of the United Nations not a member of the Security Council
and any State not a member of the United Nations, if invited to participate in a
meeting or meetings of the Security Couneil, shall submit credentials for the repre-
sentative appointed by it for this purpose. The credentials of such a representative
shall be communicated to the Security Council not less than twenty-four hours before
the first meeting which he is invited to attend.

Rule 15. The credentials of representatives on the Security Council and of any
representatives appointed in accordance with Rule 14 shall be examined by the Sccro-
tary-General who shall submit a report to the Security Council for approval.

Bule 16. Pending the approval of the credentials of a representative on the Seeurity
Council in accordance with Rule 15, such representative shall be seated provisionally
with the same rights as other representatives.

Rule 17. Any representative on the Security Council, to whose credentials objection
has been made within the Security Counecil, shall continue to sit with the same rights
as other representatives until the Security Council has decided the matter. (Sohn,
Editor, Basic Documents of the United Nations 70 (1956).)
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claimant’s effective control over territory and population. Sinee the
People’s Republic controls mainland China, the argument continues, it is
enough that each U.N. organ approve the ‘‘credentials’’ of the Communist
Chinese delegation. This kind of decision, under the invoked Rules of
Procedure, is invariably made by majority vote.

The ‘“‘representation’’ school, without clearly indicating the meaning
of the term, rests its arguments on two United Nations resolutions. The
first resolution requires ‘‘representation’’ decisions to be settled ‘‘in the
lisht of the Purposes and Principles of the Charter and the circumstances
of each case’’; % the second labels the Chinese participation question ‘‘im-
portant’’ for voting purposes,® i.e., a decision to seat the Communist Chi-
nese delegation requires a two-thirds majority of the General Assembly.
In evaluating the Chinese Communist claim to participation, this school

12 General Assembly Resolution 396 (V) reads thus:

The General Assembly,

Considering that difficulties may arise regarding the representation of a Member
State in the United Nations and that there is a risk that conflicting decisions may be
reached by its various organs,

Considering that it is in the interest of the proper functioning of the Organization
that there should be uniformity in the procedure applicable whenever more than one
authority claims to be the government entitled to represent a Member State in the
United Nations, and this question becomes the subject of controversy in the Unifed
Nations,

Considering that, in virtue of its composition, the General Assembly is the organ of
the United Nations in which consideration can best be given to the views of all Member
States in matters affecting the functioning of the Organization as a whole,

1. Recommends that, whenever more than one authority claims to be the government
entitled to represent a Member State in the United Nations and this question becomes
a subject of controversy in the United Nations, the question should be considered in
the light of the Purposes and Principles of the Charter and the circumstances of each
case;

e o e e

3. Recommends that the attitude adopted by the Gemeral Assembly or its Interim
Committee concerning any such question should be taken into account in other organs
of the United Nations and in the Specialized Agencies . . .

13 General Assembly Resolution 1668 (XVI) reads as follows:

The General Assembly,

Noting that a serious divergence of views exists among Member States concerning
the representation of a founder Member who is named in the Charter of the United
Nations,

Recalling that this matter has been described repeatedly in the Gemeral Assembly
by all segments of opinion as vital and crucial and that on numerous occasions ifs
inclusion in the agenda has been requested under rule 15 of the Assembly’s rules of
procedure as an item of an important and urgent character,

Recalling further the recommendation contained in its resolution 396 (V) of 14 De-
cember 1950 that, whenever more than one anthority claims to be the government
entitled to represent a Member State in the United Nations and this question becomes
the subject of controversy in the United Nations, the question should be considered in
the light of the purposes and prineciples of the Charter and the circumstances of each
case,

Decides, in accordance with Article 18 of the Charter of the United Nations, that
any proposal to change the representation of China is an important question.
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looks to general standards of international behavior, and more often than
not, finds the Communist regime sadly lacking.*¢ Its criteria, however, cut
two ways, and delegations have, for example, voted to seat Communist
China in hopes of including it in disarmament negotiations.’®

Thus do the various legal arguments array themselves in opposing pha-
lanxes. Bach has blurred the distinetion between fact and legal conse-
quence. Hach has kept well concealed the policies basic to decision. HBach
has failed systematically to investigate past trends, to apply the policies
communicated by past trends to the peculiar facts of the Chinese participa-
tion question, and to make creative recommendations for solving this
perplexing issue.

In this article we shall attempt to suggest at least a framework of in-
quiry for less confused thinking about the problem.** At the outset, we
shall briefly review the history of the Chinese participation question, and
then sketch the factual context in which general participation questions
arise. Next, we shall articulate the more fundamental policies—univer-
sality and responsibility—which underlie all participation questions in
the United Nations, and the more specific policies which are peculiar to
each form of participation controversy. Third, we shall survey past
trends for each type of participation decision. Fourth, we shall apply
these past trends to the Chinese participation question. Finally, we shall
make recommendations for a negotiated settlement.'?

14 B.g., Ambassador Stevenson’s argument before the 17th Assembly rested on three
propositions:

1. The government of the People’s Republic of China does not represent the Chinese
people.

2. The Communist Chinese are both past and present aggressors.

3. The Communist Chinese have purposes antithetical to those of the United Nations,
e.g., they seek liberation of Taiwan by force. (U.N. General Assembly, 17th Sess,
Official Records, Plenary Meetings 552-554 (A/P.V. 1156) (1962).)

15 One notable example is India which, when ‘‘a raw and naked war, premeditated
in plan, (was) being committed by the Peoples Republic of China against (India),’’
paid tribute to the principle of universality, mentioned the need to bring Communist
China into disarmament negotiations, and supported in 1962 a Soviet proposal which
would exclude the Nationalist Chinese and seat the Communist Chinese. T.N. General
Assembly, 17th Sess,, Official Records, Plenary Meeting 597 (A/P.V. 1159) (1962).

18Tt does not escape us that the problem with whick we deal could be formulated
in much more comprehensive terms. The problem could be formulated as one of how
the organized general community can best deal with remegade states which challenge
its policies of minimum and optimum order, and effect the changes in the predispositions
of the élites in such states in a way necessary to bring them to responsible participation
in a common public order. The important question, we would emphasize, extends be-
yond that of whether Communist China ¢‘should’’ be seated in the United Nations to
that of what are the probable constitutive and public order conmsequences of choice,
whether of seating or denial of seat. The basic difficulties might not, further, be re-
solved by either choice. An inquiry designed to be more effective might include, in
addition to appraisal of strategies about granting or denying access to arenas of author-
ity, a comprehensive review of all the potential sanctioning devices available to the
general community.

17Tt may be emphasized that the position we take is not incompatible with the many
demands recently expressed in the United States for a fundamental rethinking of
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I. Tee History oF THE CHINESE PARTICIPATION QUESTION

On October 1, 1949, more than twenty-eight years after the official found-
ing of the Chinese Communist Party, Chairman Mao Tse-tung proclaimed
the establishment of the Central People’s Government of the People’s Re-
public of China. Within approximately a month and a half, Mao’s For-
eign Minister had cabled the President of the General Assembly to repudi-
ate the legal status of the delegate of the Government of the Republic of
China.’®* Slightly more than a month later the Soviet delegate to the
Security Council, Jacob Malik, initiated official debate on the Chinese
participation question.’® Arguing before the Council, Malik proposed that
the Council decide not to recognize the credentials of the Nationalist
Chinese delegate, and to expel him from the United Nations. His draft
resolution was decisively defeated,?® and, ostensibly to protest the decision,
Malik walked out of the Security Council—to begin a general boycott of
United Nations organs by the Soviet bloe.

This Security Counecil decision did not end United Nations activity on
the participation question that winter. Secretary General Lie feared
the dissolution of the United Nations, and the formation of a Communist
counterpart to it.* Believing himself obligated to ‘‘seek a solution in the
best interests of the organization,’’ 22 he actively sought to seat the Com-
munist Chinese.?* To this end ¢ he requested that the Legal Department

attitudes toward Communist China. Our purpose is merely to outline, as comprehen-
sively and realistically as possible, the legal bases—the contemporary expectations about
the requirements of future decision—upon which any successful negotiations for a dif-
ferent future must depend.

For a broad spectrum of the more important recent demands for a new approach to
the problems of Chinese participation, see TU. 8. Policy with Respect to Mainland
China, Hearings before the Committee on Foreign Relations, 89th Cong., 2nd Sess.
(1966).

A measured response to some of these demands is offered by Secretary of State
Rusk in his statement before the Far Bast Subcommitiee of the House Foreign Affairs
Committee, the text of which may be found ir The New York Times, April 17, 1966,
p. 34, cols. 1-8.

18 U.N. General Assembly, Official Records, Doe. A/1123 (Nov. 18, 1949).

19 U.N. Security Council, 6th Year, Official Records, 458th Meeting (S/P.V. 458)
(1949).

20 U.N. Security Couneil, 6th Year, Official Records, 459th Meeting, S/1443 (1950);
three in faver (India, Yugoslavia, U.S.8.R.) ; six against (China, Cuba, Ecuador, Egypt,
France, United States); two abstaining (Norway, United Kingdom). TU.N. Security
Council, 6th Year, Official Records, 461st Meeting 8 (S/P.V. 461) (1950).

21 See Lie, In the Cause of Peace 252-273 (1952).

22 Ibid. at 261.

23 Secretary General Lie spoke with diplomats on both sides of the Iron Curtain,
urged the committed delegates to pressure those yet undecided, and even suggested to
the Chinese Ambassador in Moscow that the Communist Chinese send delegations to
TNESCO and WHO conferences of 1950, which the Nationalist Chinese were not plan-
ning to attend. Ibid. at 252-273.

24 ¢¢ Armed with this memorandum’’ Secretary General Lie ‘‘proceeded to discuss
(the Chinese participation question) with all the members of the Counmeil.”” ¢‘On the
basis of the above, an immediate and practical conclusion was that France, Egypt,
Ecuador and Cuba—members of the Council who did mnot recognize the Communist
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of the United Nations Seeretariat prepare a Memorandum on recognition
and representation.?? The Memorandum initially analyzed issues of rec-
ognition and representation; but it went on to state purported criteria for
solving representation questions. It proceeded by derivation from Article
4 of the Charter, and concluded that a representation decision should focus
on whether ‘‘the new government exercises effective authority within the
territory of the State and is habitually obeyed by the bulk of the popula-
tion.’’ 28

‘When the Communist Chinese intervened in the Korean confliet, the
Secretary General seemed to change his publie position. Affer this event,
he thought that ‘‘permanent members just as much as new members are
bound by the stipulations of Article 4’’2"—an article that requires an
applicant for membership to be ‘‘peace-loving’’ and ‘‘willing to carry out
(the) obligations (of the Charter).”’

The Korean crisis, and a turn ag Council President, brought Malik back
to the United Nations, but only to declare, as President of the Security
Council, that the Nationalist Chinese Delegation did not represent China,
and. therefore could not participate in Council meetings.?® Although hig
ruling was overturned,? he still persisted in raising the participation issue,
and attempted to tie it to the agenda item which dealt with the Korean
problem.®® TIn this attempt, too, he failed.®* The General Assembly prom-
ised, however, to be a more receptive forum. Two Communist Chinese
cables *2 had challenged the Nationalist Chinese Delegation even before
the Assembly opened, and at its first meeting the Assembly was eonfronted

regime in China—might vote for the representation of the Peking government in the
Security Council, while still withholding recognition. Five members of the Council
already recognized Peking. .. .’? Ibid. at 257. The memorandum, we note, distin-
guished sharply between recognition and representation, and concluded that a Member
state could legally vote to seat the delegation of a government which it did not recognize.

25 Doc. 8/1466, ‘‘Legal Aspects of Problems of Representation in the United Na-
tions,’? in U.N. Security Counecil, Official Records, Supp., 1950, at 18,

26 In its entirety the argument was as follows:

¢¢Article 4 requires that an applicant for membership must be able and willing to
carry out the obligations of membership. The obligations of membership can be
carried out only by governments which in fact possess the power to do so. Where a
revolutionary government presents itself as representing a State, in rivalry to an
existing government, the question at issue should be which of these two governments
in faet is in a position to employ the resources and direct the people of the State in
fulfillment of the obligations of membership. In essence, this means an inquiry as
to whether the new government exercises effective authority within the territory of
the State and is habitually obeyed by the bulk of the population.

¢¢If so, it would seem to be appropriate for the United Nations organs, through
their collective action, to accord it the right to represent the State in the Organization,
even though individual Members of the Organization refuse, and may continue to refuse,
to accord it recognition. .. .’? Ibid. at 22.

27 Tie, op. c¢it. note 21 above, at 274. 28 Cf. 1950 U.N. Yearbook 425 (1951).

29 The vote was eight to three (India, U.S8.8.R., Yugoslavia).

30 Ibid. at 425.

31 By a vote of five to five (China, Cuba, Ecvador, France, United States) with
one abstention (Egypt).

82 Doe. A/1364; cf. 1950 U.N. Yearbook 428 (1951).
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with four draft resolutions. An Indian resolution 32 required the General
Assembly to decide that Communist China ‘‘should be entitled to represent
the Republic of China in the (General Assembly,’’ and to recommend that
the other organs of the United Nations adopt similar resolutions. Two
Soviet resolutions ** sought to expel the Nationalist Chinese Delegations
from the General Assembly and its organs and to seat Communist Chinese
delegations in their places. A Canadian resolution *° proposed to estab-
lish a special committee to study the participation problem. It was this
latter resolution (as amended) that was finally adopted,®® and on December
15, 1950, the Special Committee held its first meeting. A day later, how-
ever, the Committee voted to authorize its President to report to the
Assembly that the Committee was unable to make any recommendation on
the matter.??

That fall the Ad Hoc Political Committee debated the topic ‘‘Recogni-
tion by the United Nations of the Representation of a Member State.’’
Often confused, the argument revolved around two proposals. A Cuban
resolution,®® alleged to be ‘‘subjective,’’ recommended that representation
decisions focus on a claimant’s ‘‘ability and willingness to achieve the
purposes of the Charter, to observe its principles and to fulfill the inter-
national obligations of the State’’ and the claimant’s ‘‘respect for human
rights and fundamental freedoms.”” A British draft,® in claimed con-
trast, was supposedly ‘‘objective.’” It would seat, as the representative
of a Member, the delegation of a government which ‘‘exercises effective
control and authority over all or nearly all the national territory, and
has the obedience of the bulk of the population of that territory, in such
a way that this control, authority and obedience appear to be of a perma-
nent character. . . .”’

Debate was sharp but inconeclusive,** and the question was sent to a sub-
committee for compromise. The subcommittee’s recommendation eventu-
ally became General Assembly Resolution 396(V):

The General Assembly . . .

1. Recommends that, whenever more than one authority claims to
be the government entitled to represent a Member State in the United
Nations and this question becomes the subject of controversy in the
United Nations, the question should be considered in the light of the
Purposes and Principles of the Charter and the circumstances of
each case; . . .

3. Recommends that the attitude adopted by the General Assembly
or its Interim Committee concerning any such question should be

33 U.N. General Assembly, 5th Sess., Official Records, Doe. A /1365 (1950).

3¢ Ibid., Does. A /1369, A/1370 (1950). 36 Ibid., Doe. A/1386 (1950).

36 Ibid., Plenary Meeting 16 (A/P.V. 277) (1950).

37 Ibid., Doec. A/1923 (1950).

38 Ibid,, Ad Hoe Political Committee (Docs. A/AC. 38/SR. 18-24, 57-60) (1950).
39 Ibid., 35th Meeting (Doe. A/AC. 38/1.6) (1950).

40 Ibid,, 38th Meeting (Doe. A/AC. 38/L.21) (1950).

41 See the summary in Higgins, op. cif. note 1 above, at 148-149.
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taken into account in other organs of the United Nations and in the
Specialized Agencies; . . .

At the opening of the Sixth General Assembly in 1951, the Soviet repre-
sentative renewed his demand that the question of Chinese participation
be included in the agenda.** Opposing him, the Thai delegate offered
the first of the yearly postponement resolutions,*® which, in the form of
a General Committee Report, was adopted 37:11:4. From this year
through 1960, similar resolutions prevented debate on the merits of the
participation issue. Postponement, however, became a less effective
strategy as the majorities supporting these resolutions gradually dimin-
ished.**

To meet the Chinese participation question head on, in 1961 the United
States and the United Kingdom backed a New Zealand proposal 4 to place
the problem on the agenda; no longer was a discussion on the merits to
be postponed. The United States then joined with Australia, Colombia,
Italy and Japan to sponsor a five-Power draff#® which would declare the
issue of Chinese participation an ‘‘important question’’ within Article 18
of the U.N. Charter. A simple majority would be sufficient to pass this
proposal, and, if it were adopted, a two-thirds majority would be required
to pass a Soviet resolution 4’ which would replace the Nationalist Delega-
tion with one from the People’s Republic of China. An overwhelming
majority *® approved the five-Power draft and, by a larger margin than
the year before, the General Assembly rejected the Soviet draft resolution.4®
In subsequent years the Assembly has taken similar aetion, declaring the
Chinese participation question ‘‘important’’ under Article 18,° and re-
jecting resolutions which would replace the Nationalist representatives
with a Communist Chinese delegation.5*

II. GenerAnL PArTICIPATION QUESTIONS—THE FActuisn, CONTEXT

Participation questions grow out of an extraordinarily complex factual
context. A territorial community may change its internal policies, its

42 U.N. General Assembly, 6th Sess., Official Records (Doe. A/1941) (1951).

43 This was an oral proposal to the Assembly’s General Committee. Cf. 1951 U.N.
Yearbook 265 (1952).

4¢ Detailed stafistics on TU.N. voting on this question may be found in Halpern,
Policies Toward China: Views from 8ix Continents, Appendix B, pp. 503-507 (1965),
with eharts indicating both aggregate annual votes as well as specific state behavior
through time.

43 U.N. General Assembly, 16th Sess., Official Records (Doc. A/4873) (1961).

46 Ibid., Doc. A/L. 372. ‘ 47 Ibid., Doc. A /L. 360; of. Doc. A/4874.

48 General Assembly Res. 1668 (XVI) was adopted by a vote of 61:34:7.

49 The vote was 48:36:20.

50 See, generally, Liang, ¢‘Conditions of Admission of & State to Membership in the
United Nations,’? 43 A.J.IT. 288 (1949); idem, ‘‘Recognition by the United Nations
of the Representation of a Member State: Criteria and Procedure,’’ 45 {bid. 689 (1951);
Bowett, The Law of International Institutions at 311-323 (1963); and Cohen, ¢‘The
Concept of Statehood in United Nations Practice,’’ 109 U. Pa. Law Rev, 1127 (1961).

51 For a statistical record, see Halpern, op. cit. note 44 above, at 503-508.
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external alliances, and its short-term and long-range objectives. It may
alter in its cultural orientation—its identification with a particular system
of values—and in its dediecation to world public order. It may turn from
a search for optimum order to the subversion of minimum order. It may
increase or decrease its territory or population and change or completely
reorganize its resource base. It may abandon diplomatic strategies to
make more frequent use of the military instrument. As a participant in
the United Nations, it may reecommend and execute policies totally different
from those of its predecessors and of varying compatibility under the
purposes of the organization.

The leadership of a territorial community may also change in varied
ways. A ‘‘new’’ government may mean ‘‘new’’ leaders with ‘“new’’ de-
mands, expectations and objectives. Modes of governmental change range
from the persuasive techniques of free election to the coercive methods of
violent revolution; the period of change may be short-lived or it may
extend for decades as competing élites unsuccessfully struggle for power.
The outcomes of change may range along an exceedingly complex factual
continuum, from changes in the identity of leaders without change in
governmental policy, to major changes in the institutional structure and
policies of the territorial community.

As the leadership of a territorial community changes, so may ifs delega-
tions to international organizations. Here, change may be in the identity,
number, personality and identifications of individuals chosen to represent
a territorial community at the United Nations. The consequence may be
continuity in policy or a sharp turn in a Member’s objectives and strate-
gies at the United Nations.

These changes—of territorial community, leadership, and U.N. delega-
tion—occeur In varying degrees and innumerable combinations. Minor
changes in all relevant variables may leave a territorial community vir-
tually as it was before. Major changes may give birth to an essentially
“‘new’’ territorial community, 7.e., a territorial community whose leader-
ship, governmental institutions, internal policies, external alignments, ob-
jectives, resources and strategies are largely different from its predeces-
sor’s.”®> For participation in the United Nations, as for other problems in
“‘state’’ and ‘‘governmental’’ succession, change and continuity in effective
control over people and resources are but some of many variables relevant
to policy and must take their significance for any particular problem
from the whole constellation of variables in a larger context.

Each of these changes—in territorial community, in internal leadership,
and in U.N. delegation—may indeed give rise to participation questions

62 See, in this regard, O’Connell, ¢‘State Succession and Problems of Treaty Inter-
pretation,”? 58 AJ.IL. 41 (1964); Young, ‘“The State of Syria: Old or New?’’
56 AJIL, 482 (1962); O’Connell ‘‘Independence and Succession to Treaties,’’ 38
Brit, Yr. Bk, Int. Law 84 (1962). Compare with the highly flexible procedures in
GATT: Kunugi, ‘“State Succession in the Framework of GATT,”’ 59 A.J.ILL. 268
(1965). Comprehensive treatment of earlier trends may be found in O’Connell, The
Law of State Succession (1956).

HeinOnline-- 60 Am. J. Int'l L. 681 1966



682 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 60

for the United Nations. To simplify analysis, we distinguish between
questions of ‘‘initial participation’’ and ‘‘subsequent participation.’”’
Questions of ‘‘imitial participation’’ occur in two situations. First, a
territorial community not previously in any way a participant in the
United Nations may seek inclusion in the Organpization. Second, a terri-
torial community which has been regarded, in part or whole, as a Member
may have changed so as to become a ‘“‘new’’ entity for U.N. membership
purposes. The ‘“new’’ entity then may seek to participate as if it were
the ‘‘0ld’’ territorial community, and the Organization may be called upon
to decide on the ‘“new’’ entity’s rights to participation.

Questions of ‘‘subsequent participation’’ assume that a territorial com-
munity is a Member of the Organization, and that the territorial com-
munity has not ehanged so as fo become a ‘‘new’’ entify for U.N. member-
ship purposes. We divide questions of ‘‘subsequent participation’’ into
two categories. ‘‘Representation questions’’ oceur when competing gov-
ernments within a territorial community elaim to represent the territorial
community at the United Nations. °‘Credentials gquestions’’ do not in-
volve competing governments, but occur when questions are raised about
the authority of delegations from a single government representing a
Member at the United Nations.

III. TeE RELEVANT POLICIES

Universality and responsibility are the two more fundamental policies
that underlie all participation decisions in infergovernmental organiza-
tions. ‘‘Universal’’ participation 53 assumes that each member of the
world ecommunity will have equal access to the organization, and that the
organization itself will help prospective members to full participation in
its struetures of authority. It promises that the objectives of the organiza-
tion will parallel those of the world community, and that the policies of
the organization will reflect total political realities and rest on a broad
consensus. Each member of the organization will become more aware
of the demands, expectations, perspectives and identifications of the
other members, and this awareness ifself will reduce social and cultural
barriers. The organization, it is assaumed, would have access to the in-
stitutional struetures of the entire world, and would acquire a resource-
base of considerable magnitude and variety. Members of the organization
would communicate with great ease, resort primarily to diplomatic strate-
gies, and, when required, apply sanctions with great flexibility. Wide
participation would minimize the opportunity for non-members to band
together to thwart the purposes of the organization. By marshaling a
greater resource-base, it would give the organization greater control over
dissident members of the world community. A ‘‘universal’’ organization,
it is further assumed, would be able to advance the production of all values,
and promote their equitable distribution to the entire world community.

63 See, generally, Green, ‘‘Membership in the United Nations,’” 2 Current Legal

Problems 258 (1949); Higgins, note 1 above, at 55-57 (1963); Schwarzenberger, The
League of Nations and World Order (1936).
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The principle of responsibility ¢ is complementary to that of wuniver-
sality, and grants participation rights only to those who are capable and
willing to assume the responsibilities of membership. Irresponsible par-
ticipants in the world community, i.e.,, those whose perspectives and
operations are inimical to the purposes of the organization, are simply
denied membership. ‘‘Responsible’’ participation assumes that the mem-
bers of the organization—with similar demands and expectations—will
act quickly and effectively together to fulfill the objectives of the organiza-
tion. Similar perspectives and identifications will diminish mutual dis-
trust, enhance mutual tolerance, and reduce social and cultural barriers.
Members will presumably be willing to grant the organization access to
national institutions, and to entrust the organization with important re-
sources. With these resources, the organization—it is assumed—will be
able to apply extensive sanctions with great flexibility, even against non-
members. The organization, further, will be able to produce values for
each member of great magnitude and quality.

Policies unique to each type of participation question intertwine the
two basie principles of universality and responsibility. Universality and
responsibility will govern questions of ‘‘initial participation’> when a
territorial community, not previously a Member, seeks inclusion in the
Organization. They are supplemented, however, by the principles of
stability and flexibility when a territorial community which has been re-
garded as a Member undergoes change so as to become a ‘‘new’’-entity
for membership purposes.

The principle of stability posits that the United Nations must have a
relatively fixed membership if it is to act effectively. Repeated question-
ing of a Member’s qualifications, the principle argues, could impede the
speed with which the Organization responds to erises. The principle of
flexibility, on the other hand, would permit the Organization to appraise
changes in a Member. Changes in the constitutional structure of an en-
tity may affect its willingness and capability to perform the obligations
of membership; a Member may have changed so that its objectives and
actions are antithetical to the purposes and operations of the United
Nations. The principle of flexibility would require Members of the Or-
ganization to exclude such a territorial community from the United Na-
tions. Including it would violate the Members’ expectations about the
constitution and operation of the Organization.

The principles of stability and flexibility link directly with the policies
of universality and responsibility. A territorial community which has
undergone minor changes could not seriously threaten the activities of
the General Assembly, the ‘‘universal’’ body of the United Nations. If, on
the other hand, it has become a ‘“‘new’’ entity, and, in addition, rejected
prevailing standards of minimum order, the ‘“‘new’’ entity might turn to

54 See, e.g., Higging, note 1 above, at 56: ‘. . . a mechanical addition of members
does not always add to the strength of the association; differing ideologies within one
family may accentuate mistrust, and frequent conflicts within an organization may
weaken or paralyse its functions.’’
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diplomatic and procedural devices to delay and disrupt the workings of
the Organization. Af this point the principle of flexibility joins with
the poliey of responsibility: both demand that the Assembly alter the
participation rights of this ‘‘new’’ territorial community.

The same four policies, but in different degree and combination, govern
participation of a ‘““new’’ entity in the Security Council, an organ of lim-
ited membership and responsible functions. So small in size is the Council,
and so great in potential impact are its decisions, that minor changes in
a territorial community may affect its functioning. A territorial com-
munity that has undergone major changes, rejecting principles of mini-
mum order, could seriously threaten the operations of the Council. In-
cluding it on the Council may violate the expectations of both the Council
members and the other participants in the world community.

Quite different policies govern questions of ‘‘subsequent participation.”’
Four policies peculiar to representation cases interlace the more general
principles of universality and responsibility. The first assumes that a
representation decision should not prejudicially affect the outcome of civil
conflict, and would postpone a decision ‘‘approving’’ one of the claimants.
The seecond policy equates incipient or actual revolution with a breach of
order in the world community. It would favor the claim of the older
and established government against the revolutionaries. A third policy
would prevent a ‘‘watering down’’ of ‘‘membership rights’’ in the United
Nations, and would prohibit a multiplication of a ‘‘Member’s’’ ‘‘repre-
sentatives.”” It would grant participation to only one government, namely,
the government that would best fulfill the purposes of the Organization
and that would best represent the inclusive and exclusive interests of
the Member. The fourth policy would permit this multiplication and
grant access to the representatives of both the established and the revolu-
tionary government. Its purpose would be to insure a voice in community
processes of decision to each individual living under the adversary govern-
ments.

Only one policy governs ‘‘credentials’’ questions. It would look to the
validity of the documents presented by claimant delegations, and would
award the claimed seat to the delegation which represents, and was in faect
- appointed by, the government of a Member.

These policies are at the heart of all participation decisions in the United
Nations. As commonly stated, their terms are abstract and complemen-
tary, furnishing but the barest guidelines for deecision. To give them
operational meaning for purposes of choice, we must ground them in the
facts of community change and the decision processes of the United
Nations.

IV. Past TRENDS IN THE APPLICATION OF POLICIES

The two more general policies—universality and responsibility—find
substance in both the constitutional framework and the practice of the
United Nations. Participation questions have not dealt solely with ‘‘in-
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cluding’’ or ‘‘excluding’’ entities in the United Nations; the prineciples
of universality and responsibility have affected the structure of the Unifed
Nations,* the voting rights of Members,* the staffing of the Secretariat,®”
and the apportionment of assessments.®® The General Assembly, thus, is
the ‘‘universal’’ organ of the United Nations. Yet to qualify for mem-
bership, an applicant must be willing and able to carry out Charter obli-
gations; ® and to remain a Member with full rights of participation, a
Member must neither persistently violate Charter principles mor so act
as to cause the Security Council o take preventive or enforcement action
against it.°® These last requirements clearly allude to the principle of
“‘responsibility.”” Conversely, the Security Council, whose decisions under
Chapter VI® of the Charter have major impaects on international peace
and security, is supposedly the more ‘‘responsible’’ organ of the United
Nations. Its membership is limited, and certain of its members can east
decisive votes on particular issues.’? The two principles, however, find
their most important meaning in the two types of specific participation
questions we have indicated above.

A. QUESTIONS OF INITIAL PARTICIPATION
1. ““Non-Member’’ Territorial Communities

United Nations decision-makers have invoked a great variety of criteria
and procedures to solve questions of initial participation. When terri-
torial communities, not previously Members of the United Nations, have
sought participation in the Organization, these decision-makers have turned
principally to the ‘‘membership’’ provisions of the United Nations Charter;
yet they have also creatively revised membership procedures and criteria,
and on occasion they have invented ecriteria and procedures unknown to
the Charter-framers. The history of these criteria and procedures is a
study in the competing policies of universality and responsibility.

(a) The Charter Provisions—Delegates to the Dumbarton Oaks and
San Francisco Conferences sought to create a ‘‘universal’’ world organiza-
tion, but one whose Members had demonstrated and would assume a mini-
mal degree of international responsibility.$® The Dumbarton Oaks Pro-
posals measured responsibility by requiring that an applicant fo member-
ship be ‘‘peace-loving.’’ % Amendments to the Proposals suggested more
comprehensive analysis of an applicant’s internal policies and external

&6 See, generally, MeDougal, Lasswell and Vlasie, Law and Public Order in Space 910-
923 (1963).

58 Ibid. at 923-929. 57 Ibid. at 929-934.
68 Ibid at 943-953. 52 U.N. Charter, Art. 4.
60 Ibid., Arts. 5, 6. 61 Ibid., Arts. 33-51.

62 Ibid., Art. 27.

63 See, generally, Goodrich and Hambro, The Charter of the United Nations 6-9,
112-139 (1949); Russell and Muther, A History of the United Nations Charter 349-
362, 843-851 (1958).

¢4 Dumbarton Oaks Proposals for the Establishment of a General International
Organization, Chap. 3; 39 A.J.LL. Supp. 47 (1945).
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ties,®® but the Charter framers decided on only five criteria for subsequent
membership in the United Nations: % an applicant had to (1) be a state,
(2) be peace-loving, (3) accept the obligations of the Charter, (4) be able
to carry out these obligations, and (5) be willing to do so. The framers
noted, however, ‘‘that in passing upon the admission of a new member,
considerations of all kinds (ean) be brought into account.’’ ®”

(b) The Provisions in Practice—In the Organization’s first decade
and a half, considerations of all kinds have in fact been brought into
account.®® HEven in the early years, when Article 4 analyses were most
juristie, the stated qualifications for admission proved so abstract and so
broadly phrased that virtually all the characteristics of a prospective
Member were examined.®® The requirement that an applicant be a ‘‘state’’
expanded to permit inquiry into the size of its territory and the definite-
ness of its borders, the stability and effectiveness of its government, and
its independence. To determine whether an applicant was ‘peace-loving,”’
delegates looked to its conduet during World War II, and to its willingness
to use peaceful methods to settle postwar disputes. They examined the
degree of eoercion an applicant employed in hostilities with its neighbors,
in border incidents, and in interferences with shipping. Evidence of an
applicant’s ability to earry out its infernational obligations touched on
diverse factors. In the United Nations’ first year, the Committee on
New Members thought it appropriate to investigate the composition of
Jordan’s and Outer Mongolia’s budget; *° it further asked Outer Mon-
golia for ‘‘detailed information regarding ... (t)he Constitution of the
Mongolian People’s Republic and other pertinent facts relating to its
system of government.’”” An applicant’s defense arrangements, its con-

65 Proposed qualifications for membership included the following:

(1) the applicant’s political institutions must insure that the state is a servant of

its citizens.

(2) the applicant must observe the principle of pacta sunt servanda or the doctrine

of the inviolability of obligations. Doe. No. 202 I-2-9, 7 U.N. Conf. Int. Org.
Docs. 18 (1945), henceforth cited as ¢¢TNCIO.”’

(3) the applicant must not be a neuntral. Ibid. at 19.

(4) the applicant must ‘‘love . . . the democratic system.’? 7 UNCIO 284 (1945).

(5) the applicant must repudiate the use of force. 3 UNCIO 557-558 (1945).

(6) the applicant must respect human rights. 1 UNCIO 304 (1945).

(7) the applicant must be freedom-loving. Ibid.

66 U.N, Charter, Art. 4.

67 Report of the Rapporteur of Committee I/2 on Chapter IIX (Membership), 7
UNCIO 324, 326 (1945). This phrase was omitted from the report of the Rapportour
of Committee I. OCf. 6 tbid. 248 (1945).

68 Some description and citation of factors deemed relevant for admission may be
found in the text and footnotes at motes 63, 69-77. TFor general treatment, see Coken,
loc. cit., and Liang, loc. cit., note 50 above.

62 These characteristics are exhaustively surveyed in Cohen, loc. c¢it. note 50 above, and
in Prudente, Admission to the United Nations as a Diplomatic Instrument (June, 1959)
(unpublished thesis in U.N. Library and Univ. of Southern Calif. Library).

70 Telegram from the Acting Secretary General, in U.N. Security Council, Official
Records, Supp. No. 4, at 123-124 (1946); Letter from the Chairman of the Com-
mittee on the Admission of New Members . . ., ibid. at 143,
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stitutional authority to conduct foreign policy, and its dependency on
foreign Powers have all been objects of serutiny. In more recent years,
it has been important that an applicant had a democratic constitution,™
was devoted to goals of human dignity,”® and possessed sufficient economie,
intellectual, social and political resources.” Delegates have turned to
equally varied sources to prove an applicant’s willingness to carry out its
international obligations. The history of an applicant’s transition to
statehood,™ particularly if a ward of the United Nations,” its membership
in international organizations,’ the extent of its diplomatic relations,”
the degree to which it has been recognized and accepted into the inter-
national community,” and its adherence to the principle pacta sunt ser-

71 Telegram from the Acting Secretary General., Ibid. at 124.

72 At both San Franciseo (7 UNCIO 326) and Potsdam (13 Dept. of State Bulletin
159 (1945)), it was stated that states whose regimes had been established by the
Axis were ineligible for membership. In the first three years of activity, nine of the
eleven applicants who were rejected had either been under the control of, associated
with or neutral to the Axis Powers during the war. Among the numerous examples
of subsequent practice, see the remarks of Barnes of Liberia regarding Tanganyika’s
¢‘deep consciousness of the importance of civil liberties and political rights’’: Security
Council, 16th Year, Official Records, 986th Meeting 3 (1961); of Berard of France,
ibid. at 6; of Stevenson of the United States, ibid. at 8-9. See remarks of Loutfi
of the United Arab Republic on Kuwait: Security Couneil, 16th Year, Official Records,
984th Meeting, at 2-3 (1961).

73 See remarks of Sir Patrick Dean in regard to Tanganyika, Security Council, 16th
Year, Official Records, 986th Meeting 2 (1961; of Barnes of Liberia, ibid. at 3-4;
of Malasekers of Ceylon, ibid. at 4; of Berard of France, ¢bid. at 6; but see remarks
of Zorin, ¢bid. at 12-13. See remarks of Loutfi of TU.A.R. on Kuwait, ibid., 984th Meet-
ing, at 2-3 (1961).

74 This factor was of particular concern in the Mongolian application: see Security
Council, 1st Year, Official Records, Supp. No. 4, at 65, for Russian contention that Mon-
golian independence was a result of a democratic plebiseite, and Security Council, 2nd
Year, Official Records, Spec. Supp. No. 3, at 13, for ‘‘the Committee on Admissions’’
negative conclusion. In the case of the Jordanian applieation, Poland contended that
unilateral action by the United Kingdom (the former Mandatory) was an inadequate
mode of establishing independence: ibid., Supp. No. 4, at 70. For an analysis of the
modality of transition to statehood as a factor in admission, see Higgins, op. ¢it. note
1 above, at 27-31.

%5 See remarks of Sir Patrick Dean regarding Tanganyika, loe. cit. note 73 above, at
1-2.

76 Thus, the representative of Ceylon noted, in the debate on Tanganyika’s member-
ship, that the applicant was a member of the Commonwealth, U.N. Security Couneil,
16th Year, Official Records, 986th Meeting 4 (1961).

In the debate on Kuwait’s application, the U.A.R. noted that the applicant was a
member of the Arab League, IMCO, UPT, ITU, ICAO, WHO, FAO, UNESCO, OPEC
and the ILO, and that such participation indicated its recognition as a state. T.N.
Seeurity Council, 16th Year, Official Records, 984th Meeting, at 3 (1961).

77In 1946 the U.S.S.R. opposed the applications of Ireland, Portugal and Trans-
Jordan, inter alia, because of the absence of diplomatie relations between the applicants
and Russia. Security Council, 2nd Year, Official Records, Spee. Supp. No. 8, at 15. In
the debate on Kuwait’s application, the United Arab Republic noted that sixty-two
states in Europe, Asia and Afriea had recognized the applicant. Security Council, 16th
Year, Official Records, 984th Meeting, at 3 (1961).

78 Thus M, Berard of France in regard to Tanganyika’s application noted that the
applieation had been approved by the former mandatory government. Security Coun-

HeinOnline-- 60 Am. J. Int'l L. 687 1966



688 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 60

vanda,” have all been thought factors testifying to an applicant’s adher-
ence to Charter principles.

However admirable this multifactoral analysis, inconsistency has marred
the actual application of Article 4. The eleven-member Security Council
has denied membership to applicants thought qualified by the General
Assembly.® Ti has excluded candidates in one year, only to recommend
them in subsequent years, but without any apparent change in the appli-
cant’s ability to qualify under Article 4.8*2 Procedural abuses,?? incon-
sistent application of membership eriteria,’® pointed disregard of Axrticle
4%+ —all mar U.N. ‘““membership’’ practice.

cil, 16th Year, Official Records, 986th Meeting 6 (1961); the U.A.R. in the debate
on Kuwait noted that the applicant had been recognized by 62 states, the majority
of the community, Ibid. 984th Meeting, at 3 (1961).

78 The community’s concern in application procedures with colorable compliance with
the basiec norms of international law is nowhere better demonstrated than in the rejection
in 1947 of Albania’s application. The Committee on Admission of New Members con-
gidered it significant, if not decisive, that Albania had refused to reaffirm prewar bi-
lateral treaties, had conducted itself inappropriately in the Corfu Channel case, had
not paid proper respect to the Security Council’s recommendation and had not co-
operated with the organization in the Greek case. Cf. Security Couneil, 2nd Year,
Official Records, Spee. Supp. No. 3, at 3-8 (1947).

80 B.g., General Assembly Resolutions 85 (I); 113 (II); 197 (III); 296 (IV);
450 (VI); 620 (VII).

81 B.g., Albania, Austria, Bulgaria, Ceylon, Hungary, Iceland, Italy, Jordan, Libya,
Nepal, Ounter Mongolia, Portugal and Rumania were non-Members in 1954 and Members
in 1955.

82 When Nepal applied for membership in the United Nations, the Security Council
routed its application to the Committee on New Members. Initially the Soviet Union
moved that the question of Nepalese admission be postponed for lack of information,
In response, the delegates suggested either that Nepalese be brought beforo the
Committee for questioning or that specific questions be asked of the Katmandu gov-
ernment. The Soviet delegate objected to this proposal, presumably because he thought
jnformation might be forthcoming even if the question of Nepalese admission wore
postponed.

Delegates then proposed a resolution that provided for special machinery to gather
the information requested by the Soviet delegate. The Soviet Union, however, objected
to this resolution. It also faulted an Argentine compromise amendment that would
have postponed the consideration of the Nepalese application for two weeks to ‘‘enable
the government of Nepal to submit the (necessary) information.’’ The amendment
allegedly would have impaired Nepalese sovereignty. Eventually the Chairman of the
Committee wrote the Nepalese authorities for more specific information., When re-
ceived, the data was distributed to the delegates on Awug. 10, The Committee met agnin
on Aug. 16; yet the Ukrainian delegate still thought he needed additional time to study
the documents. The committee postponed decision for onme week, and when it met
again the delegate from the Soviet Union had this to say:

¢¢(The delegation of the USSR) while not opposed to acceptance of the application
of Nepal, would not vote for if, as it would be unfair to accept Nepal while the
applications of a number of other governments had been systematically rejected.”’ U.N.
Security Council, 4th Year, Official Records, Committee on New Members, Meotings
81-34 (Doe. S/C.2/SR. 34 at 2) (1949).

(‘The summary above is based on Meetings 31-34 of the Committee on New Members.)

83 Tn 1946 the Soviet Union vetoed the application of Portugal and Ireland without
mentioning their wartime affiliations. That same year the Soviet Union voted for the
admission of Siam, which bad signed a Treaty of Friendship and Co-operation with
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There has been a pattern, however, to voting on membership applications,
and it is this pattern that has been erucial in determining the ‘‘weights’’
particular criteria have had in the membership process. In the early
yvears of the Organization, when the Cold War was at its height, only
‘‘neutral’’ candidates were certain of admission to the United Nations.
“Pro-Western’’ applicants invariably met a Soviet veto: ‘‘pro-Com-
munist’’ applicants lost to a primarily ‘“Western’’ voting majority.®s
With the Cold-War thaw in the mid-fifties, both camps in the bi-polar
world relaxed their standards for determining the ‘‘neutrality’’ of par-
ticular candidates,’® and traded applications one against the other.%?
“Neutral’’ candidates, by definition, were ‘‘willing to earry ouf (their
Charter) obligations’’ to all the bloes in the world community. *‘‘Com-
mitted’’ applicants, again by definition, were ‘“willing to carry out (their
Charter) obligations to only one (or two) of the camps in our bi- (or tri-)
polar world.”” For admission to membership, ‘‘neutral’’ candidates had
only to possess certain physical characteristics, namely, a sizeable territory
and population and a Foreign Office.s® For ‘‘committed’’ applicants (with

Japan and then had declared war on Great Britain and the United States. In 1947
the Soviet Union charged that Ireland and Portugal had been sympathetic to the Fascist
Powers, and had not offered justification for their wartime behavior. It again vetoed
the two applications.

In 1946 the Soviet Union vetoed the applications of Ireland and Portugal and Jordan
on the sole ground that these nations had not established ¢‘diplomatic relations’’ with
the Soviet Union. That same year the Soviet Union voted for the admission of Siam,
though it is not at all clear that that nation had recognized the Soviet Union or had
exchanged diplomatic representatives with it at that time. See, generally, U.N. Security
Council, Official Records, 55th~58th Meetings (Docs. S/P.V. 55-58) (1946); ibid., 186th,
190th Meetings (Docs. S/P.V. 186, 190) (1947).

84 F.g., in 1946 the Soviet Union vetoed three membership applications on grounds
that the applicants did not have ¢‘diplomatic relations’’ with a permanent Member of
the United Nations, although this is not a criterion mentioned in Art. 4. More im-
portantly, the Soviet Union did not take the trouble to relate the absence of diplomatic
relations to a state’s ability or willingness to carry out its international obligations.

86 ¢¢In fact, of course, though founder members (particularly permanent members
of the Security Council) have invoked each set of (membership) arguments, without
much regard to comsistency, they have gemerally been guided in their voting by a
cruder set of considerations—namely whether a given applicant, if admitted to mem-
bership, would strengthen their ‘side’ in the United Nations or not. In gemeral, as
might be guessed, this has meant that the West has supported new admissions and the
Communist bloe has been suspicious of them, It has also meant in fact and contrary
to the clear intentions of the Charter, that applications have seldom been considered
on individual merits but rather as a part of a general bargain, like the celebrated
‘package deal’ in 1955.”’ Nicholas, The United Nations as a Political Institution 73
(1959). Mr. Nicholas’ conclusions are documented in Goodman, Some Thoughts on
Chinese Representation in the United Nations 20-44 (1962) (unpublished divisional
paper on file at the Yale University Law Library).

&6 In 1956 the Soviet Union supported Japan’s application for admission, and both
the United States and the Soviet Union have voted favorably on the applications of
the non-committed countries.

87 E.g., the deal involving Outer Mongolia and Mauritania in 1961.

83 Rosalyn Higgins makes a different case. See Higgins, note 1 above, at 11-57,
and her earlier article; Cohen, note 50 above.
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the same characteristies) it was necessary first to find counterparts for
them in another of the world camps, and second, to strike a deal for
their admission. ‘

United Nations procedures, as conceived in the early years, later tended
to give way to insistent demands for ‘‘universality.’” Prior to 1955 the
Security Council and the General Assembly voted on separate and single
vetoable membership applications.®? That year the delegates created a new
and flexible procedure—the package deal—which one representative has
deseribed thus:

. .. the draft resolution (recommending fifteen applications) was
proposed on the basis of an understanding that there be an over-all
or en bloc admission ; that is to say, it seeks a solution as a result of
prior negotiations rather than on the basis of the application of well-
known prineciples.?®

Since 1955, delegates have held these ‘‘prior negotiations’’ even outside the
Security Council, and they have traded Assembly votes on one participa-
tion question for Council votes on another.®* )
Other techniques have also eroded the apparent formalities of Article 4;
on occasion the United Nations has processed ‘‘membership’’ applieations
with but the slightest concern for procedural technicality. In 1947 Pakis-

89 Note that in 1946 the TU. S. proposed that a group of applicants be admitted in
a ‘‘package deal.’”” The Soviet Union, however, thought each candidate should be
considered on its merifs. Compare the following quote from the opinion of the Inter-
national Court of Justice in the ¢‘Conditions of Admission of a State to Membership
in the United Nations?’:

¢¢The second part of the question concerns g demand on the part of a Member making
its consent to the admission of an applicant dependent on the admission of other
applicants.

‘“Judged on the basis of the rule which the Court adopts in its interpretation of
Arxticle 4, such a demand clearly constitutes a mew condition, sinece it is entirely un-
connected with those prescribed in Article 4. It is also in an entirely different category
from those conditions, since it makes admission dependent, not on the conditions re-
quired of applicants, qualifications which are supposed to be fulfilled, but on an ex-
traneous consideration concerning States other than the applicant State.

¢‘The provisions of Article 4 necessarily imply that every application for admission
should be examined and voted on separately and on its own merits; otherwise it would
be impossible to determine whether a particular applicant fulfils the mnecessary condi-
tions. To subject an affirmative vote for the admission of an applicant State to the
condition that other States be admitted with that State would prevent Members from
exercising their judgment in each case with complete liberty, within the scope of the
preseribed conditions. Such a demand is incompatible with the letter and spirit of
Article 4 of the Charter.’’ [1948] I.C.J. Rep. at 64-65.

90 U.N. General Assembly, Official Records, Ad Hoe Political Committee, Plenary
Meeting 3 (Doc. A/AC.80/P.V.31).

91 Tn 1961 a package deal set Mauritania (and the votes of the West African states
against Nationalist China on the participation issue) against Outer Mongolia (and
the Nationalist Chinese veto on the Mongolian membership application). If the
Nationalist Chinese rejected the Outer Mongolian membership application, the Soviet
Union would veto Mauritania’s application and this would trigger the West African
vote to swing against retaining Nationalist China in the United Nations, Mauritania
was admitted.
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tan split from India (a Member of the United Nations),® and sought
participation in the Organization.®® After modest controversy, its mem-
bership application was routed through the United Nations on the basis
of a Secretariat memorandum,®* which held Article 4 procedures and eri-
teria applicable because Pakistan was a ‘“new’’ state.®® Pakistani mem-
bership, however, was a “‘fait accompli.’’®® Pakistan’s application was
handled with unusual speed and without significant objection—more on
the basis of informal consensus than strict procedures.®”

Article 4, moreover, has not been the only route to U.N. participation for
territorial communities that were not Members of the Organization. In
1958 the T.A.R. sought participation after the merger of Egypt and
Syria; in 1961 Syria sought participation after the dissolution of the
U.AR.?® Neither claimant, when seeking participation, was then, in its
form as claimant, a Member of the United Nations. In both cases, U.N.
decision-makers included the claimants within the Organization, but by
remarkably informal and ad hoc procedures, and without attempting to
articulate criteria for decision. In 1961, for example, the President of

92 Of. The Indian Independence (International Arrangements) Order of 1947, U.N.
Doe. A/C.6/161.

93 See generally Higging, note 1 above, at 321-322; Laing, ‘‘ Admission of Imdian
States to the United Nations,?? 43 A J.LL. 144 (1949); and Schachter, ¢¢The Develop-
ment of International Law Through the Legal Opinions of the United Nations Secre-
tariat,’’ 25 Brit. Yr. Bk. Inf. Law 91, 101-109 (1949).

94 U.N. Press Release PM/473.

95¢¢Tn the view of Dr. Ivan Kerno, Assistant Secretary General for Legal Aiffairs,
the problem was analogous, from the viewpoint of international law, to the situation
which arises when part of an existing state breaks away and becomes a new state.
According to that theory there would be no change in the internmational status of
India which continued as a state with all treaty rights and obligations as well as the
rights and obligations in the United Nations. Therefore, following that theory of
state succession, Pakistan would be regarded as having broken off and become a mnew
state and, as a new non-Member state, must seek admission to the United Nations pur-
suant to the provisions of Article 4 of the Charter. . . . While this legal opinion was
only intended for the guidance of the Secretariat, its ultimate effect was fo plot the
course which the Security Council and the General Assembly subsequently followed.’’
Laing, loe. cit. note 93 above, at 146,

96 Laing, loo. cif.

97 ¢Some support for (the contention that Pakistan should be admitted automati-
eally) was to be found among other delegations but it was not pushed with . . . vigor,
the feeling being that the question of membership in this case was of the order of a
fait accompli and that it was more important to set up principles applicable in future
cases. . . . Throughout the controversy, there was never any question as to the desir-
ability of India and Pakistan as Members. . . . Following established procedurs, (Pak-
istan’s) membership having been favorably reported upon by the Security Council, it
was referred to the First Committee and reported by that Commitfee to the General
Assembly. In the subsequent balloting the admission of Pakistan was approved by
a vote of fifty-three to one. The negative vote was cast by Afghanistan, with which
Pakistan was having some border disagreement. However, in accordance with later
instructions received from his government, the Afghanistan delegate withdrew his
negative vote and the admission of Pakistan was unanimous.’’ Laing, loc. cit. note 93
above, at 146-148.

98 See Security Council, 16th Year, Official Records, Supp. at 59-60 (Does. S/4957
and S/4958).
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the General Assembly spoke privately to its Members, and found no ob-
jection to the seating of Syria. In a morning session of the Assembly
he proposed that Syria be seated that afternoon, but only if there were
no protests.®®* There were none, and Syria that day assumed full partiei-
pation in the United Nations.1%°

2. ““New’’ Territorial Communities that Claim to be “Members®’

The United Nations Charter provides for mneither systematic nor con-
tinuous appraisal of fundamental changes in the composition of the terri-
torial eommunities that are Members of the United Nations.'** At best,
Articles 5 and 6 of the Charter specify procedures and criteria for sus-
pending and expelling Members.?*2 The vote under these articles is veto-
able, however, and decisions oceur when a territorial community already
is acting as a participant in the Organization, rather than when it claims
participation, Perhaps to circumvent these obstacles both the General
Assembly and the Security Council have created informal methods for
appraising change in a Member territorial community.

(a) The General Assembly—The Credentials Committee of the Gen-
eral Assembly has been primarily responsible for appraising change in
a Member.**® It has generally ignored drastic changes in a Member’s
external alignments, even when a revolution meant that a United Nations
Member would switch allegiances in the bi-polar world. Hungary is the
one important exception.l®* In 1956 and for several years thereafter the

99 U.N, Doc. A/4914, cited in Higgins, op. cif. note 1 above, at 324,

100 Syria could have been classified—under state and governmental succession doe-
trine—as a ‘‘new’’ state, much as Pakistan was, and could have been forced through
the formalities of Art. 4 procedures. In both the Syrian and Pakistani cases, the
claimants’ responsibility was unquestioned, and formal procedures were sacrificed for
‘‘universality’’ in the Organization.

101 Cf. Charter of the Organization of American States, Art. 3. Delegates to the San
TFranciseo Conference virfually overlooked the consequences for the Organization of
division within a Member body politic. See, generaily, 3 UNCIO at, e.g., 31-32, 60-61,
454-455, ete., and 7 ibid. at 11-12, 18-19, 24-25 and 34.

Delegates were more concerned with Chap. VI of the Dumbarton Oaks Proposals,
which designated by name the permanent members of the Security Council. Mexico,
for example, proposed that the permanent seats on the Council be ecalled ¢‘semi-
permanent’’ and that the Assembly review at the end of 8-year periods the allocation of
seats in this eategory. 11 TUNCIO 289.

102 McDougal, Lasswell and Vlasic, note 55 above, at 908-910; Sohn, ‘‘Expulsion or
Forced Withdrawal from an International Organization,’’ 77 Harvard Law Rev. 1381
(1964).

103 Sge U.N. General Assembly, Official Records, Credentials Committee Reports, as
follows: 6th Sess. (A/1983); T7th Sess. (A/2234); 8th Sess. (A/2400) (A/2593);
9th Sess. (A/2752) (A/2880); 10th Sess. (A/3027) (A/3091); 11th Sess. (A/3536);
12th Sess. (A/3773); 13th Sess. (A/4074); 14th Sess. (A/4346); 15th Sess. (A/4578)
(A/4743); 16th Sess. (A/5055); 17th Sess. (A/5395); 18th Sess. (A/5676/Rev. 1).

104 Note that in the Credentials Committee meetings for the 18th Session, Algeria,
the U.S.S.R., and Liberia thought ‘‘the time had come for the U.N. to undertake a
review of the validity of the credentials submitted by (South Africa).’”” The South
African Government, in .their view, was not ‘‘representative of the people of South
Afriea and . . . persistently violated the principles of the U.N. Charter and continued
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Credentials Committee of the General Assembly refused to pass on the
credentials of the Hungarian Delegation, purportedly because Hungary
had not obeyed certain Assembly resolutions.1o

(b) The Security Council.—Exeept for the 1958 Iraqi revolution, the
Security Council has not addressed itself to participation questions re-
lating to change in the body politic of a Member. Not one of the major
post-World-War-II revolutions has occurred in a body politic when it
was a non-permanent member of the Security Council. The Council has
never had to decide that a particular nation-state was, or was not, a body
politic whose ‘‘newness’’ promised rejection of Charter principles. At best
the Iraqi case *¢ sketches a few relevant eriteria. Iraq, a non-permanent
member of the Security Couneil, had participated in Council discussions
of the Lebanese question in 1958, when Kassim led a successful revolution
against the Iraqi authorities. Almost immediately the new government
sought to issue credentials to a new Iraqi representative at the TUnited
Nations; °7 concurrently, the Soviet Union challenged the eredentials of
Mr. Abbas, the then Iraqi representative.’®® In Counecil diseussion, certain
members thought it relevant that the revolutionary government was un-
recognized.**® A few argued that it ecame to power by unconstitutional
means,’® and some questioned the continuing validity of the Iraqi-Jordan
Union.*** The Security Council delayed seating Kassim’s delegation for
some seven meetings. Here the principles of responsibility and flexibility
seem to have influenced decision. Whether the same two principles will
guide decision when the credentials of a permanent Council member are
challenged is a question yet to be answered.

B. QUESTIONS OF SUBSEQUENT PARTICIPATION

1. Representation Cases

The United Nations Charter offers no explicit provisions for solving
representation questions. United Nations practice, however, demands a

to defy numerous resolutions adopted by the T.N. organs ...’ U.N. General As-
sembly, 18th Sess., Official Records, Report of the Credentials Committes (Doc. A/
5676/Rev. 1) at 2.

In the Credentials Committee meetings for each of the sessions cited at mnote 103,
the Soviet Union has invariably challenged the credentials of the Government of the
Republic of China.

105 0f. U.N, documents cited above, note 103, from the 11th Sess. through the 18th
Sess. See also Higgins, op. cit. note 1 above, at 158-159.

108 See, generally, Higgins, note 1 above, at 159-161.

107 See the statement of the Secretary General to the Security Council, U.N. Security
Couneil, Official Records, 827th Meeting, at 2 (Doc. S/P.V. 827) (1958). The letter
was cited by the Russian delegate, Mr. Sobolev, at 3 and, according to him, had ‘‘been
sent’? to all the members of the Council.

108 Per Sobolev, ibid. at 1, 2 and 3.

109 Ie., Panama, U.N. Security Council, Official Records, 827th Meeting, at 3, §
(Doe. S/P.V. 827) (1958); United Kingdom, ibid. at 2-3.

110 Ibid. at 5.

111 Ibid, at 2, 3-4; U.N. Security Council, Official Records, 834th Meeting, at 3
(Doe. S/P.V. 834) (July 18, 1958).
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full contextual analysis before decision: representation questions are to
be decided ‘“in the light of the Purposes and Principles of the Charter
and the circumstances of each case.’’*? Past United Nations and League
decisions 2 have looked openly to the authority of the claimants (meas-
ured by their adherence to constitutional forms and principles),*** the
stability and effectiveness of their control over territorial and other re-
sources,*® and their capacity and willingness to fulfill their international
obligations.® Two unstated factors have also been pertinent to League

112 U.N. General Assembly, Res. 396 (V).

113 I.¢., in the U.N. the representation of Yemen in 1962 and the representation of
the Congo in 1960; in the League of Nations, the representation of Ethiopin. The
first two decisions are well summarized in Higgins, op. cif. note 1 above, at 161-164.
The Ethiopian case is summarized in Walters, History of the League of Nations 623-
669 (1952).

11¢ E.g., the Congolese decision seemed to turn largely on the interpretation of the
Congo’s Loi Fondamentale. See the remarks of the delegates from Ghana, TU.N.
General Assembly, 15th Sess., Official Records, Plenary Meeting, at 883 (Doc. A/P.V.
918) (1960); the Camerouns, ibid. at 885-886 (Doc. A/P.V, 918); the Philippines,
ibid. at 892 (Doc. A/P.V. 919) ; the Soviet Union, ibid. at 894-896 (Doc. A/P.V, 919);
Guines, ibid. at 907-911 (Doe. A/P.V. 920); the Congo (B), ibid. at 917-920 (Doc.
A/PV. 921); Czechoslovakia, ibid. at 924-925 (Doc. A/P.V. 921); Liberia, ibid. at
926 (Doc. A/P.V. 921); Poland, ibid. at 927 (Doe. A/P.V. 921); Bulgaria, ibid. at
933 (Doe. A/P.V. 921); Haiti, ibid. at 938-939 (Doc. A/P.V. 922); Albania, ¢bid. at
940 (Doe. A/P.V, 922); the Central African Republic, ibid. at 944-945 (Doc. A/P.V.
922); and the United States, ibid. at 957 (Doe. A/P.V. 923).

On the Yemen representation question, see, e.g., remarks of the delegates of Jordan,
TU.N. General Assembly, 17th Sess,, Official Records, Plenary Meeting, at 1220 (Doc.
A/P.V. 1201) (1962); of Saudi Arabia, ibid. at 1222 (Doc. A/P.V. 1201) and at 1230-
1231 (Doe. A/P.V. 1202); and of the U.A.R., ibid. at 1228 (Doc. A/P.V. 1202).

On the Ethiopian representation question, in its second report to the second session
of the League Assembly, the Credentials Committee noted that the Ethiopian credentials
were ‘‘derived from the same authority as had more than once in the past issued the
full powers of the Ethiopian delegation to previous sessions of the Assembly.’’
League of Nations Official Journal, 17th Assembly, at 40.

116Tn the Congolese representation question, the issues of control were mot at all
clear when Mobutu and Lumumba sought to have their delegations represented at the
United Nations. See, generally, U.N. Doe. A/4557 (1961), and the remarks of the
representatives from Ghana, U.N, General Assembly, 15th Sess., Official Records, Plen-
ary Meeting, at 884 (Doc. A/P.V. 918) (1960); and of the Philippines, ibid. at 802
(Doe. A/P.V, 919).

In regard to the Yemen representation question, ¢f. the remsarks of the delegates
of Jordan, U.N. General Assembly, 17th Sess., Official Records, Plenary Meeting, at
1220 (Doc. A/P.V. 1201); of Saudi Arabia, ibid. at 1222 (Doc. A/P.V, 1201); and of
the TU.AR.,, ibid.

In the Ethiopian representation question, the League Credentials Committee deseribod
the Ethiopian sifuation thus:

¢“The Head of the State is in a foreign country; the Government is no longer in
the capitol; according to some of the documents submitted a governmental authority
is stated to be established in another part of the country. It seems exceptionally diffi-
cult to judge of the nature and extent of the power of that authority, and of the
strength of the connection still existing between it and the Head of this State.’’
League of Nations Official Journal, 17th Assembly, at 40 (1936).

116 Tn the Congolese representation question the Soviet Union and other Communist-
bloe countries justified their votes against seating the delegation appointed by M.
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and United Nations decisions: the legitimacy of origin of the candidates?
and their dedication to a system of world public order.’*®* It is dangerous,
however, to generalize about the ‘‘importance’’ of these factors to decision,
for representation cases have been few in number and greatly diverse in
factual context.

Considerable flexibility marks the procedures of past representation
cases. In three cases, a Credentials Committee, acting by simple ma-
jority, appears to have been the responsible decision-maker.**® In one of
these cases, however, the Credentials Commitiee was in effect a small sum-
mit, with representatives of the Great Powers replacing the regular Com-
mittee members.?*® In the two others, the full membership of the world
organization debated the report of a Credentials Committee at considerable
length and with great atiention to the substantive impacts of decision.??*

2. Credentials Cases

Credentials questions were all but ignored at the San Francisco Con-
ference. Neither in the Charter nor in United Nations documents are there

Kasavubu on grounds that his regime was subservient to the United States, Belgium
and colonialism generally. See, e.g., the remarks of the Soviet Union representative
at U.N. General Assembly, 16th Sess., Official Records, Plenary Meeting at 894-901
(Doe. A/P.V. 919). Questions of capacity and willingness to fulfill international ob-
ligations did not arise in the Yemeni case, but were of undoubted importance when
the Leagne Assembly voted to seat Haile Selassie’s delegation. See, generally, Walters,
op. cit. note 113 above, at 690.

117 This was a factor of undoubted importance in the Ethiopian case. The Cre-
dentials Committee decided to seat the Ethiopian Delegation because ‘¢ (t)oo many
Members of the Assembly were resolved not to be dragged any further along the path
which they considered dishonorable.’’ Walters, op. c¢it. note 113 above, at 690. On
the Congolese decision, see, generally, the comments cited in footnote 93 above.

118 This was a factor of undoubted importance in the Ethiopian case. On the Yemen
decision see the remarks of the Royalist-appointed delegate from Yemen, U.N. General
Assembly, 17th Sess., Official Records, Plenary Meeting at 1221 (Doe. A/P.V. 1201)
(1962). On the Congolese decision see the remarks of Czechoslovakia, U.N. General
Assembly, 15th Sess., Official Records, Plenary Meeting at 922-923 (Doe. A/P.V. 921)
(1960) ; of Bulgaria, ibid. at 933; and of the Ukrainian S.8.R., ibid. at 945 (Doec. A/
P.V. 922),

For two representation decisions in the International Labor Organization, see Liang,
¢¢Recognition by the United Nations of the Representation of a Member State: Cri-
teria. and Procedure,’’ 45 A.J.IL. 689, 690 (1951).

119 I.e.,, The Congolese, Yemeni and Ethiopian representation decisions.

120 F, P, Walters has described the Ethiopian decision thus:

¢¢In the past, the appointment of the Credentials Committes, and its proceedings,
once appointed, had been a matter of quick-moving routine and necessary to the As-
sembly as to every other international conference, but totally deveid of political in-
terests. Membership had been neither coveted nor avoided: the Secretary drew up a
list, the Assembly accepted it. But on this oceasion it proved difficult to find nine
delegates willing to undertake so invidious a task. ... Finally Eden and Delbos
had to serve in person and Litvinov joined them, together with other willing delegates—
an unexpected event, since hitherto the Committee had always been composed of dele-
gates of the second and third rank.’’ Walters, op. cif. note 113 above, at 690.

121 Debate on the Congolese question thus covers more than one hundred pages of
General Assembly records.
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explicit statements of the criteria for credentials decisions, and procedures
for credentials approval originate in the Rules of Procedure for each organ,
rather than in Charter articles.?? In United Nations practice, the As-
sembly’s Credentials Committee has usually examined only the authenticity
of the documents submitted to it, the identity of the delegates and the
scope of the powers conferred on them.’*®* There appear to have been mo
genuine credentials questions in the Security Couneil.

V. Past TrENDS IN DEcCISION AND THER APPLICATION TO0 THE CHINESE
PARTICIPATION QUESTION

In factual context the Chinese participation question is unique among
past participation decisions. The two claimants each econtrol more ex-
tensive bases of power than do many United Nations Members; one, in-
deed, is the world’s most populous country. Nationalist China, which has
always sat as the “‘State of China’’ at the United Nations, has had astonish-
ing continuity in leadership, institutions and policy since the San Fran-
cisco Conference. Yet the bases of power it now commands, however
extensive, are but a fraction of those it controlled when it became an
original Member of the United Nations, Communist China, on the other
hand, now governs the mainland of ‘‘China,’’ but in leadership, cultural
identification, social structures, institutions, objectives and strategies it is
radically different from the ‘‘China’’ that participated in the founding of
the United Nations. Nationalist China and Communist China—spatially
separate and at loggerheads for some fifteen years—have in fact become
two distinet territorial communities. Yet both are loath to admit this,
and neither is willing to adjust its participation claims to contemporary
realities. No international organization has ever faced a participation
question so complex in factual context or so consequential in potential
value outcomes.

A. PAST TRENDS IN SUBSEQUENT PARTICIPATION QUESTIONS AND THEIR
APPLICATION TO THE CHINESE PARTICIPATION QUESTION

The Chinese partieipation question is not simply a problem of subse-
quent participation in the United Nations. It is distinet in factual con-
text.1?¢ Tt is only indirectly econcerned with the validity and authenticity

122 See note 11 above.

123 See, e.g., the documents cited at note 103 above.

12¢Tn a relatively recent press conference (May 27, 1964; note No. 2032, p. 8),
Secretary General U Thant offered a summary of perspectives as follows:

¢‘The question of the admission or representation of China is sure to come up in
the next session of the General Assembly. Regarding this question, as you are no
doubt aware, there are two schools of thought. One school maintains that the ques-
tion is one of the admission of China—the admission of a mew Member State. This
position has been held by the majority of the Member States. On the other hand,
there is another school of thought which maintains that the question is one of representa-
tion and not admission. They argue that China is already a Member of the United
Nations, China being a founding Member of the United Nations. The question is,
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of a delegate’s credentials; its real thrust goes to the authority of the
individuals who, and the territorial communities which, issue the ere-
dentials.**®* Similarly, although it is commonly labeled as such, the Chinese
participation question is not merely a ‘‘representation’’ question. What-
ever the Chinese claim, China’s civil war has been stalemated. Two com-
peting governments are not struggling for power within one territorial
community; rather, two different territorial communities seek disparate
goals in the world arena.

In facts relevant to law, the China participation question bears no re-
semblance to past questions of subsequent participation. In legal essence
it is a problem in the interpretation of fundamental constitutional pre-
scription, and should be determined in aecordance with the more funda-
mental policies sought by the Charter.'?® TUnited Nations praectice on the
Chinese participation question is sharply distinet from its practice on
questions of subsequent membership. Both the Security Council and the
General Assembly have passed on the Chinese participation question; the
Security Council has never decided on questions of subsequent participa-
tion. A Security Counecil seat and Great-Power status are at stake in the
Chinese participation question; past subsequent participation decisions have
never dealt with issues of such overriding importance. The Chinese par-
ticipation question has been considered important for voting purposes
under Article 18; past subsequent participation decisions have invariably
been decided by a simple majority. Debates on the Chinese participation
question have examined all characteristics of the two claimants; the cri-
teria for past credentials questions are extraordinarily marrow in focus,
and the criteria for past representation decisions are few and poorly ar-
ticulated. Decision on the Chinese participation question, finally, eould
exclude a territorial community from the United Nations. No subsequent
participation decision has had such extraordinary impacts.

In terms of immediate policy consequences it is likewise untenable to
classify the Chinese participation question as a subsequent participation
question. Let us assume that Communist China were seated by special
majority vote as ‘‘China’’ in the General Assembly. It would not neces-
sarily follow that Communist China would sit as ‘‘China’’ in the Security
Council.

First, the Assembly resolution seating the Chinese Communists could
not and would not dictate voting in the Seeurity Council. Assembly Reso-
lution 396(V) stipulated only that Assembly resolutions on ‘‘representa-

who should represent China? This is a concept held by some of the Members who,
of course, form the minority. So, on this, I am not competent to take a public posi-
tion. Of course, I have to abide by the decision of the General Assembly when it
meets in the fall,’?

1256 Fitzmaurice, ‘‘Chinese Representation in the United Nations,”’ 6 Year Book of
World Affairs 36 (1952), notes that, in passing on the Chinese participation question,
Members will vote ‘‘in the light of their view as to the status (of the authority issuing
credentials) and its right to act on behalf of the State concerned . . .”? (p. 39).

128 See Pollux, ‘‘The Interpretation of the Charter,’’ 23 Brit. Yr. Bk. Int. Law 54
(1946).

HeinOnline-- 60 Am. J. Int'l L. 697 1966



698 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 60

tion”’ questions should ‘be ‘‘taken into account’> by other organs of
the United Nations. Often-repeated doctrines which might prevail in
this context, though requiring qualification in others, are that each organ
of the United Nations is autonomous in interpreting the Charter, and that
Assembly resolutions are ‘‘recommendatory’’ and not ‘‘binding.’” Mem-
bers, finally, have noted that their position on the Chinese participation
question in the Assembly would not prejudice action elsewhere in the
Organization.??”

Second, the Council vote on the Communist Chinese participation ques-
tion is a question of substance under Article 27.3%® Assuming that a per-
manent member vetoes the Communist Chinese claim, the United Nations
would face the dilemma of having Nationalist China sit as ‘‘China’’ on the
Security Council, and Communist China sit as ‘‘China’’ in the General
Assembly. ‘

This seating pattern could be disastrous for the Organization. Na-
tionalist China could sit in the General Assembly only if it were to apply
for membership as a territorial community other than ‘‘China’’; it would
further be in the unusual position of passing on its own membership ap-
plication. It would be extraordinarily difficult to apportion the budget be-
tween the two Chinas, to seleect members of the Seeretariat from ‘‘China,’’
and to recruit United Nations forces from ‘‘China.”” On issues requiring
votes in both the General Assembly and Security Counecil, the two Chinas
may cast opposing ballots. Conceivably Communist China could mnot be
elected to non-permanent membership in the Couneil.

The results would be equally unweleome if the Security Council vote
should, by some quirk, be regarded as procedural. There would still be
lack of uniformity in the seating of ‘‘China’’ if Nationalist China won the
procedural vote. If, however, Communist China were seated on the
Council, Nationalist China, with a territory and population larger than
those of many U.N. Members, and with an enviable record in the United
Nations and in the international community, would be perpetually excluded
from the Organization. As a permanent member of the Counecil, Com-
munist China would possess a veto on membership applications. It would
be fanciful to imagine that Communist China (in the absence of prior
agreement) would refrain from vetoing a Nationalist China membership
application.

B. PAST TRENDS IN INITIAL PARTICIPATION AND THEIR APPLICATION TO THE
CHINESE PARTICIPATION QUESTION

In factual context the Chinese participation question resembles past
questions of initial participation. The ‘‘State of China’’ is a signatory of
the United Nations Charter and an ‘‘original Member’’ of the United

127 See the statement of the representative of the United Kingdom explaining his
government’s vote on the China question in the 17th Session of the General Assembly:
General Assembly, 17th Sess., Official Records, 1162nd Meeting, at 648, 649 (1962).

128 See fext below.
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Nations. The original state of China has, however, undergone tremendous
changes in pafterns both of authority and effective control, and two dif-
ferent territorial communities now claim to be the state of China. The
community that is called the ‘‘Peoples’ Republic of China’’ has, indeed,
changed so drastically that its present perspectives and operations are
completely antithetical to the basie principles of the UN. Charter and
even threaten the Organization itself. Some further examination of the
factual context, spotlighting patterns both of change and continuity in
authority and effective control over people and resources, is an indis-
pensable prelude to rational appraisal of past trends of decision in relation
to the Chinese participation question.

1. Communist Chine as o ‘““New’’ Entity

To appreciate the extent of change in Communist China, it is enough
for present purposes to review an insightful analysis by a leading modern
Sinologist, Professor A. Doak Barnett.’® Change in Communist China,
writes Professor Barnett, has been ‘‘more far-reaching, rapid and thorough
than at any time in (China’s) long history.’” 13 In comparative perspee-
tive, it is one of the ‘‘few instances in history . . . where the process of
social, political, and economic change has appeared to be so drastie, rapid
and extensive.’’ 31  Although post-1949 change finds its roots in Chinese
history,

the Communists have accelerated the pace of change so greatly that
what has occurred in recent years appears, in many instances, to bear
little relation to what went on before 1949. The change in degree
has in many instances been so great, in short, that it amounts vir-
tually to a change in kind.132

This “‘process of revolutionary change’’ has occurred at a ‘‘breakneck
pace.”’ 13 “‘In many areas of Chinese life, the pace of change has been
maintained, and even accelerated, despite all the resistance deeply im-
bedded in Chinese culture.’’ 3¢ ‘‘BEvery aspect of Chinese society has been

120 What we seek to establish by this review is that the mere fact that Communist
Ching now has control over most of the people and territory of the original state of
China does not identify it as the ‘‘Republic of China’’ upon which the United Nations
Charter conferred membership. A state, it may be recalled, is more than mere terri-
tory and people: it is a ‘‘body politic’’ which exhibits both an internal governmental
and social organization and a pattern of external relations. The state of China upon
which the framers and ratifiers of the Umnited Nations Charter thought they were con-
ferring membership certainly is not in any factual semse the same state, as Professor
Barnett’s detailed deseription makes eclear, which today exhibits itself upon the main-
land. If a decision be taken, by way of legal fiction, to regard it as the ‘‘same’’ state,
the question becomes: for what policies and with what probable consequences for world
public order?

130 Barnett, Communist China in Perspective 27 (New York: Frederick A. Praeger,
Ine., 1962); we are indebted to the author and to the publishers for permission to
make extensive use of materials from the book. Cf. Schurmann, Ideology and Organ-
ization in Communist China (1966).

131 Barnett, op. cit. 27. 132 Ibid. at 46.

138 Ibid. at 38. 13¢ Ibid. at 39.
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affected, and virtually every one of China’s 650-700 million people has
been touched in significant ways.’’ 3%

The Communist Chinese have worked profound change in the demands
and expectations of their ecitizenry. Their ‘‘Marxist-Lieninist-Stalinist-
Maoist’’ ideology ‘‘has become a new orthodoxy in China, one that the
Chinese Communists insist should replace totally not only traditional Con-
fucian values but also the many competing ideological forces that have
penetrated China from the West during the modern period.’”’ 3¢ The
new regime would replace the ‘‘ideas of harmony, compromise, adjust-
ment, and stability, which have been so important in the past,’’ % with
‘“a very different set of values and attitudes, emphasizing struggle, change,
progress and innovation.’’?® The family ‘‘is currently undergoing a
fundamental transformation.’’2¥® The Communists ‘‘are trying as rapidly
as possible to minimize the family’s functions and to make it clearly sub-
ordinate to other political and economic institutions.”” They propose to
‘‘create a new generation whose loyalties to the Party and the state will
be so strong as to take precedence automatically over loyalties to the family
or any other group.”’%® ‘‘The traditional relationships of different age
groups appear to be changing basically.”” Women are to have ‘‘an en-
tirely new role.’” ¢

There has also been fundamental change in the individual’s group re-
lations. ‘“A new class structure (‘‘very different from any in China’s
past’”) *#2 has already emerged.”” A number of traditional classes—
including the landlord-gentry class—‘have, for all practical purposes,
disappeared . . .”” ¢ The military has experienced a ‘‘spectacular rise’’
in “‘social prestige.’’ 24* The older intellectuals ‘‘have . . . been subjected
to vigorous indoctrination and severe political controls,’’ and ‘‘a mew
young Communist intelligentsia . . . has slowly begun to replace them.’’ 148
The ‘“business, industrial and commercial’’ classes have been almost com-
pletely ‘“absorbed’’ 4¢ into the Communist Chinese economic bureauecracy.
The mainland populace has been politicized, bureaucratized, and regi-
mented at an ‘‘accelerated rate.’’ %

Even the individual’s cultural life has been affected. The Chinese
language, in both its written and spoken forms, is ‘‘undergoing a revolu-
tionary change.’’ ¥4 No longer is there free expression in art; art now is
to ““serve the cause of revolution.”’ Indeed, ‘‘a new utilitarian and revo-
lutionary philosophy of aesthetics motivates the Chinese Communists’ ap-
proach to art and literature.’’ *4°

185 Ibid. at 27. 136 Tbid. at 37.
137 Ibid. at 37-38. 138 Ibid. at 38.
139 Ibid. at 34. 140 Ibid.

141 Ibid. at 35. : 142 Ibid. at 33.
143 Ibid. at 32. 144 Ibid. at 35.
145 Tbid. at 33. 146 Ibid.

147 Ibid. at 30. 148 Tbid. at 35.

149 Tbid. at 36.
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More dramatic has been the change in leadership objectives:

The Chinese Communist aim has been to alter, fundamentally, the
entire nature of Chinese society; its political system—the exercise of
leadership and the distribution of power; its economic structure—
the ownership, organization, and management of production, as well
as the distribution of output; its social structure—the pattern of exist-
ing classes and groups and their inter-relationships; and its basie
ideology and system of values—the common assumptions generally
held about the nature of man and his relationship to the universe,
to society, and to his fellow man.**°

To achieve these objectives, the Communist Chinese have transformed
the institutions of mainland China. The governmental structure, based
on the Soviet model, is a ‘‘great innovation . . . for China,’’*** and gov-
ernmental functions have increased ‘‘enormously.’’%? ‘‘An even more
striking innovation has been the creation of innumerable mass political
organizations, . . .”’” which ‘‘serve as unprecedented channels for extending
the outreach of central political power. . . .”” The Communists have also
created ‘‘the strongest and most unified, cenfralized, modernized, and
politicized army in Chinese history. . . .”’ %% Economic institutions have
been ‘‘fundamentally altered’’®* to yield ‘‘an unprecedented degree of
state mobilization, allocation, and direction of China’s material and human
resources.’’ 1% ‘‘ Almost all the traditional, nongovernmental social in-
stitutions that were so important in China in the past have gone into
eclipse,’’ 158

At the base of these institutional changes has been the Communist Party
of China. ‘‘The political, social, and economic leadership of China has
changed hands at almost every level .. .”” since 1949, and ‘‘an almost
entirely new leadership group—the Chinese Communist Party and its
various supporters—has assumed control.’’ A ‘‘new political elite, a new
ruling ‘class,’ has taken over.””*®” And this party practices a type of
discipline ‘‘that most observers, before the Communist take-over, would
have labelled ‘un-Chinese’. . . .78

These institutional developments dramatize Communist Chinese control
over mainland resources. China’s ‘‘first effective totalitarian regime’’
has restored ‘‘centralized rule over most of the traditional Chinese em-
pire. . . .’" %9 ““The entire economy has been restructured.”” ‘‘Prop-
erty and income have been drastically redistributed, and . . . wealth has
been dramatically leveled.”’ As for the mainland Chinese populace,

[t]he Communists in China are true believers in, and practitioners of,
“totalism,”’ involving maximum control and supervision of ordinary
people’s lives, maximum involvement of the entire Chinese population
in state-directed activities, maximum control over people’s thoughts
and behavior, and maximum mobilization of China’s millions to serve
the purpose of the nation’s new Communist regime.¢°

160 7hid. at 27. 151 Thid. at 29.
152 Ihid, at 30. 153 Ibid.

164 Ibid. at 32. 165 Ipid. at 31.
156 Ibid. at 33-34. 167 Ibid. at 28.
158 Ibhid, at 29. 159 Ibid. at 28.

160 Jbid. at 31.
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It is added that ‘‘remarkable new techniques and methods for propagandiz-
ing and indoctrinating the population have been developed to a level of
great effectiveness.’” 19

In the international arena change in Communist China has been equally
obvious. Communist China has not merely ‘‘leaned to one side.’’ It has
moved in political orientation from the right-center of the free-world
nations to the extreme left of the Communist bloe,2*? and its alliances
differ drastically from pre-1949 China’s.*®®* Communist China’s short-
term and long-range objectives are totally different from its predecessor’s,
and its actions, instead of promoting the peaceful resolution of disputes,
threaten the foundations of world order.®* Communist China, indeed,
has virtually proclaimed itself a ‘‘new’’state, for it has claimed for itself
the execlusive right to decide which of its predecessor’s treaty obligations
it would honor, and which it would not.2¢®

161 Ibid. at 30.

162 Ibid. at 30. For general analyses of Communist China’s foreign policy, see
Barnett, Communist China and Asia (1960) and sources cited at pp. §58-559; idem
(ed.), Communist Strategies in Asia (1963); Boyd, Communist China’s Foreign
Poliey (1962) and sources cited at pp. 142-144; Cooley, East Wind Over Africa (1965);
Clubb, Twentieth Century China (1964), esp. pp. 368-395; Halperin, China and the
Bomb (1965) ; Halperin and Perkins, Communist China and Arms Control (1965); Hal-
perin and Tsou, ‘‘Mao Tse-tung’s Revolutionary Strategy and Peking’s In