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DECLARATORY JUDGMENTS·

EDWIN M. BORCHARD,

Professor of Law, Yale University.

You may think it a little presumptuous, and I guess
it is, to have a man come here from the East and under­
take to point out any defects in the law of Ohio. My
interest in the subject of declaratory judgments is such,
however, that I have ventured to incur whatever dangers
there may be in that undertaking. I was the more dis­
posed to run those risks because what I hope to discuss
today is not anything really new, but is an institution
that England has had for over fifty years and which has
been adopted in some twenty-three states in the United
States. The declaratory judgment procedure has been
adopted by nearly every neighbor that Ohio has, includ­
ing Pennsylvania, Indiana, Kentucky, and Michigan; so
that, unless Ohio does come into line, it may soon be
called a "backward state". For that reason I ventured
to come West to see if I could not, in conference with
lawyers at the bar, persuade you of the merits of this
procedure, for I think you will agree, before I have gone
very far, that there are numerous situations in life re­
quiring judicial settlement that are not covered by the
existing procedure.

If I were advocating something which had not been
thoroughly tried out, I would feel on very much more un­
certain ground, but as I have stated, the declaratory
judgment procedure has been tried out in England for
fifty years, and in Scotland for four hundred years. And
when I tell you that the majority of the equity cases in
England come up on bills for declaratory judgment instead
of bills of injunction, specific performance or other equit-

•Address before the Lawyers' Club of Cincinnati, Ohio, on May 10, 1928.
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able relief, and that twenty-three states of the United
States have adopted this procedure, I think it has passed
the experimental stage. But the very words "declaratory
judgment" have thrown such a doubt over certain mem­
bers of the bar that they have had to be doubly convinced
of its merit before adopting it.

Perhaps I ought first to say something about what the
declaratory judgment is before I discuss its history; and
the best way to do that is, I think, to discuss some prac­
tical cases.

Our law proceeds mainly on the assumption that the
court can act only after a wrong has been done; after you
have violated a law you can have a court tell you what
it means; after you have broken a contract you can get a
judicial detennination of what your rights were, hoping
that when you acted upon the advice of your counsel
you were right. Sometimes you are justified in that
hope and sometimes you are not. Now, it ought not to
be necessary to break a contract in order to find out
your rights under it-always on the assumption that you
have a genuine controversy with the other party to the
contract.

A broken contract means a cessation of friendly rela­
tions and an economic waste often of incalculable amount,
because a broken contract rarely is patched up again.
Nowadays when people enter into important and com­
plicated contracts for public works (as in New York)
it has become extremely valuable to have available in
case of serious dispute a 'mit for the declaration of the
rights of the plaintiff and defendant under that contract
before they break it; and when judicially detennined­
usually on summary proceedings-to be able to go ahead
with the contract despite the controversy.

Let me mention certain cases. And first, the case of
The Shredded Wheat Company v. City of Elgin,! which

1284 Ill. 249, 120 N. E. 248 (1920).
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