
LOCAL MONOPOLY IN THE DAILY NEWSPAPER INDUSTRY

CONCENTRATION of ownership in mass communications industries is a
prominent fact in American life.' In the more modern mass media, eight
major studios dominate film production.2 A majority of AM radio stations
and a large percentage of television outlets are affiliates of five major radio
and TV networks.3 In more traditional media, a handful of publishers supplies
the bulk of popular magazine circulation.4 And a few dozen regional and
national chains own newspapers which account for almost half of total daily
circulation and more than half of total Sunday circulation.0 Though govern-
ment agencies in recent years have challenged this pattern, concentration
persists. 6

1. For general discussion, see 2 CHAFEE, GOVERNMENT AND MASS COMMUNICATIONS
(1947); COM-MIISSION. ON FERmomI OF THE PRESS, A FREE AND RESPONSIBLE Pui ss
(1947); ERNST, THE FIRST FREEDOm (1946). See also HucS.IEs, PREJUDICE AND TIE
PRESS (1950) (reply to. Mr. Ernst and the Commission).

2. See Brady, The Problem, of Monopoly in Motion Pictures, in MAss COMMUNI-
CATION 168 (Schramm ed. 1949) ; CommrisSiON ON FREEDOM OF TIHE PRESS, op. Cit. sn pra
note 1, at 41-2; see alsoINGLIS, FREED0o OF THE MOVIES (1947).

3. Of 2183 AM stations in operation in 1949, SIEPMANN, RADIO, TELEVISION AND
SOCIETY 46 (1950), 1136 were affiliated with Mutual, ABC, CBS, or NBC. Comment,
The Impact of the FCCs Chain Broadcasting Rules, 60 YALE L.J. 78, 93 n.75 (1951).
And of 62 communities served by TV stations in 1950, 40 were interconnected; most
stations in these communities were affiliated with one or more of the four TV networks:
Dumont, ABC, NBC and CBS. Id. at 102.

4. See ComImissioN ON FREEDoM OF THE PRESS, op. cit. supra note 1, at 38-9.
5. A "chain" is defined as a newspaper ownership possessing two or more units in

different cities. Nixon, Concentration and Absenteeism in Daily Newspaper Ownership,
22 JoURN. Q. 97, 105 (1945). In 1945, 76 chains owned 370 dailies (21.2 per cent of the
total) accounting for approximately 43 per cent of total daily circulation; 32.9 per cent of
all Sunday papers were chain-owned, and these accounted for 53.8 per cent of total Sunday
circulation. Id. at 106, 109. As of 1949, there were 70 chains controlling 386 dailies. Ray,
Economic Forces as Factors in Daily Newspaper Concentration, 29 JOURN. Q. 31, 32-3
(1952). Chain growth in recent years has tended to be intensive rather than extensive.
Total number of dailies owned by the two largest national chains, Hearst and Scripps-
Howard, has declined since 1935. Yet during the same period the number of state-wide
or regional chains has multiplied. In 1945, 44 of the 76 chains were confined to one state,
Nixon, supra, at 106-110.

6. In the motion picture industry, government activity has focused on competitive
restraints in exhibition and distribution rather than in production. See United States v.
Paramount Pictures, Inc., 334 U.S. 131 (1948) ; United States v. Griffith, 334 U.S. 100
(1948); Schine Theatres, Inc. v. United States, 334 U.S. 110 (1948). For analysis of
these and other cases and critique of past government action, see McDonough & Winslow,
The Motion Picture Iidustry: United States v. Oligopoly, 1 STAN. L. REV. 385 (1949).

In the radio industry, the FCC's Chain Broadcasting Rules, 47 CODE FED. REGs.
§§3.101-109 (AM), 3.231-40 (FM), 3.631-40 (TV) (Supp. 1950), were "designed to
curb the growing power of th4lnetworks and to eliminate specific restraints embodied in
contracts between the networks and their member stations." Comment, The Impact of the
FCC's Chain Broadcasting Ridls, 60 YALE L.J. 78 (1951). For opinion that "[t]he it-
pact of the Rules on the industry has been slight," see id. at 79, 87-98.



2YMONOPOLY IN NEWSPAPER INDUSTRY

On the level of the local community, concentration in daily newspaper
control is almost universal. Although entry of dailies into previously vacant
localities created new one-paper towns,7 newspaper merger, mortality, and
combination have been the principal factors in a 20th Century trend toward
-single-publisher communities. Newspaper disappearances resulting from out-
right suspension, shift into less-than-daily operation, or consolidation of two
units into one,s ended multiplicity of newspapers in many cities.0 Replace-
ments for deceased dailies came infrequently, for birth-rate of dailies failed
to match death-rate;1O despite increasing nation-wide circulation," the total
number of dailies fell by one-fourth between 1909 and 1950. Thus today

7. Total number of cities with one or more daily newspapers:

Year 1909 1920 1930 1937 1945 1951

Cities 1207 1295 1402 1460 1394 1443

Sources: ErnesT, THE FiRsT FRaBmo- 294 (1946); Nixun, supra note 5, at 101; EwTao
& PUBLISHER INTERNATIONAL YEARoOK (1952) (hereinafter cited as ED. & Pun. Yzm-
BOOK).

8. "Consolidation" or "merger" as used herein means the amalgamation of two dailies
into a single daily. "Combination" means the common ownership of two or more distinct
dailies in a single community.

9. Analysis of 576 daily newspaper disappearances between December 31, 1929, and
December 31, 1944, showed that 276 were eliminated through "outright suspension," 165
were "merged and dropped," and 135 went from daily to less frequent publication. Statis-
tics by American Newspaper Publishers Association, in Nixon, supra note 5, at 99.

10. 598 dailies were started between 1929 and 1950, but only 225 were still in business
in 1950. Meanwhile, 374 dailies in existence at the start of the 1929-1950 period dis-
appeared by 1950. Thus the net change between 1929 and 1950 was a loss of 149 daily
newspapers. American Newspaper Publishers Association Bulletin No. 5203, July 27,
1950.

11. Total daily circulation has grown even faster than population or literate Ipu-
lation in the United States. Between 1909 and 1951 total circulation ruse from 24,211,977,
LEE, THE DAmyI NEwsPAPER IN AsmsrncA 726 (1937), to 54,017,938, En. & Pu. YnAn-
BOOK (1952), an increase of 123 per cent In the same period, population increased 71 per
cent U.S. Census data. Literate population increased about 57 per cent. U.S. Census data.
Yet daily newspaper circulation may be currently on the downswing of a cycle. Daven-
port, Trends and Cycles in Daiky Newspaper Circulation, -27 JotnN. Q. 282, 2.37 (1950).

12. Number of dailies in actual numbers and as a percentage of total dailies in 1909:

Year 1909 1921 1931 1939 1947

Dailies 2600 2335 2044 2040 1854

% of 1909 100 90 79 78 71

Source: U.S. Census data, in LEE, THE DAILY NEwsPApER in AV.'xcA 719 (1937) and in
CxNsus op MAxUFACTURERS 1947, op. cit. infra note 127, at 9.

Varying definitions of "daily newspaper," however, cause discrepancies in statistics
provided by different sources for total number of dailies. See LEE, op. cit. stpra, at 705-9
(1937). But all data indicate a definite decline. See N.V. Ayer data in Eiuzsr, THE FIRsT
Frmanom 279-80 (1946>; ED. & PuB. YimunooK data in FRIEDMAN, TaB. Nwr-\';Sn: PP O-

IT.EL, table 13 (1948). See also note 20 infra.
Increase in total circulation and decrease in number of dailies is more marked in the

morning than in the evening field. Between 1925 and 1950 circulation of all evening papers
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more than 80 per cent of all cities served by local dailies have only one paper."8

Moreover, combination reduced multiplicity of ownerships by placing once-

independent dailies under single control.' 4 About ten per cent of newspaper-

cities have two or more dailies owned by one publisher.', Although remaining

cities,'0 where separate ownerships exist, are typically of metropolitan size

rose 47 per cent while number of evening papers declined by 9 per cent. Yet in the same
period total morning circulation increased 68 per cent, while number of morning dailies
dropped by 25 per cent. ED. & PuB. YEARBOOK (1952) ; Editor & Publisher, Aug. 11, 1951,
p. 7 (hereinafter cited as Ed. & Pub.). The disparity is attributable to the fact that
morning papers, with more time than evening dailies for distribution, derive more advan-
tage from modern transportation facilities, can thus spread from large cities into smaller
neighboring communities and grow in circulation while crowding out smaller morning
dailies. See LEE, op. dt. supra, at 67. Yet expansion of metropolitan morning dailies has
not resulted in a greater increase of "monopoly" newspaper towns, see note 19 ifira,
among "satellites" of metropolitan centers than among other communities. Neurath, One-

Publisher Communities: Factors lnfluencing Trend, 21 JoURN. Q. 230, 240-1 (1944).
Another reason for greater numerical decline of morning papers has been preference of
advertisers in many communities for evening readership. Ray, Economic Forces as Factors
in Daily Newspaper Cotcentration, 29 JouRN. Q. 31, 33 (1952). And see notes 179, 180,
203 infra.

13. One-paper towns as a percentage of all cities with daily newspaper service:

Year 1909 1923 1928 1945 1951
Cities 43% 60% 69% 79% 81%

Sources: ERNsT, THE FIRST FREEDOM 284 (1946); Ed. & Pub., Aug. 18, 1928, p. 3;
Nixon, supra note 5, at 101; ED. & Ptm. YEAanoo (1952).

A similar trend toward one-paper towns exists in the weekly newspaper field. In 1945,
77 per cent of all weeklies were situated in towns with more than one weekly, SURVIVAL
OF A FREE, COMPETITIVE PRESS, REPORT OF CHAIRMAN OF SENATE SMALL BUSINESS CoM-
Mir=E, SEN. CoMM. PRINT No. 17, 80th Cong., 1st Sess. 15 (1947) (hereinafter cited as
SURVIVAL OF A FREE, CompETITnvE PREss), as compared to 89 per cent in 1951. The

American Press, July, 1951, p. 9.
14. Of cities with two or more daily papers in 1928, 87 communities (or 21 per cent)

had all dailies under one publisher, Ed. & Pub., Aug. 18, 1928, p. 3; 161 cities (55 per
cent) were in this category in 1945, Nixon, supra note 5, at 103; and 158 (59 per cent)
such cities in 1951. ED. & PUB. YEARBOOK (1952). These data do not include cities where
all papers are under a "partial-combination" plan, with joint control of advertising or
printing facilities but autonomy of ownership and editorial policy. There were 13 such
cities in 1945, Nixon, supra, at 101, and 15 in 1951. ED. & PUB. YEARBOOK (1952).

Combination ownerships also exist in cities where there are other dailies outside the
combination; thus the total number of combinations in 1949 was 196. RAY, CONCENTRATION
OF OWNERSHIP AND CONTROL IN THE DAILY NEwsPA'ER INDUSTRY 4 (1951) (unpublished

MS. in Columbia University Library).
15. Multi-paper, one-publisher towns were six per cent of total number of newspaper

cities in 1930. Nixon, supra note 5, at 101, 103. In 1951, they were 11 per cent. ED. & PUD,
YR BOOK (1952).

16. Multi-publisher cities as a percentage of total newspaper cities:

Year 1920 1942 1951
Cities 549 127 110
Percent. 42% 9% 8%

Sources: FIELD, FREEDOm IS MORE THAN A WORD 76 (1945) ; ED. & PUB. YEARBOOK
(1952).
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and account for more than half of national circulation,17 a single publisher
serves almost half of all cities of more than 100,000 population."8 In short,
more than 90 per cent of the nation's newspaper communities are one-pub-
lisher--or monopoly-towms. 19 Although the decline in number of dailies has
recently abated,20 the trend toward local monopoly persists, a trend whose
significance increasingly deserves exploration.

NEWSPAPER MONOPOLY AND THE DEmoCRATiC PRocms

Analysis of the consequences of local newspaper monopoly proceeds from
the fundamental assumption that proper functioning of the democratic pro-
cess in any community depends upon enlightened discussion and debate.2 '

17. In 1945 the 17 cities with population greater than 400,000 all had more than one
publisher. And two-thirds of cities in the 300,000--400,000 population groups were multi-
publisher cities. Largely because of these cities, a 1945 analysis showed that newspapers
in "competitive" communities enjoyed 60 per cent of circulation. Nixon, mitra note 5, at
108. Moreover, this analysis excluded from the "competitive" category cities with all
papers under a partial-combination plan. See note 14 supra. Yet increase of one-daily and
one-publisher cities since 1945, notes 13 and 14 supra, probably indicates that even the 60
per cent estimate must be reduced today.

Over time, the greatest decrease in number of dailies has come in the smaller circula-
tion groups, especially in the under-5,000 class. Ed. & Pub., Jan. 4, 1947, p. 7. Yet in terms
of number of ownerships, there is actually a greater replacement rate in some smaller
circulation groups than in larger groups. Neurath, supra note 12, at 232.

18. As of 1945, 43 per cent of cities in the 100,000 population group had only one
daily newspaper ownership. Nixon, supra note 5, at 103. In earlier years the average
number of ownerships per city of more than 100,000 population %was:

Year 1910 1920 1930 1939

Ownerships 4.0 3.6 3.4 2.6
Source: ERNsT, Tna FrsT FRanoM 296 (1946).

19. A "monopoly" city is defined herein as a city with one or more local dailies, all
owned by one publisher. Percentage of monopoly cities to total newspaper cities in past
30 years:

Year 1920 1930 1945 1951

Cities 57% 79% 92% 92%c

Sources: FIELD, FRFM IS MORE THAN A VoRD 76 (1945) ; Nixon, supra note 5, at 101;
ED. & PuB. YFARsoon (1952).

Development of local concentration is also apparent in the press of Great Britain. Be-
tween 1921 and 1947 a 30 per cent decrease in the total number of "provincida' dailies
(those published outside of London) was largely responsible for a 42 per cent increase in
provincial one-daily towns. Thus in 1948 of all provincial newspaper-cities, 70 per cent

had only one local daily and 88 per cent had only one publisher. RoYAL Com rssio: o.,
THE PRESS, REPoRT 74, 187-8 (1949).

20. In 1951, there was a net gain of four evening papers and a net loss of three
morning papers, leaving a net loss of only one daily newspaper. Ed. & Pub., Feb. 2, 1952,
p. 7.

21. See e.g., MILTON, AEMPAGrrCA (1644) (early campaign for "liberty of unlicensed

printing"); Mni, ON LIBERY c. 2 (1859). In the United States, the drafters of the First
Amendment have been considered as aiming to preserve public discussion for its prag-
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This, in turn, is achievable only when the public possesses a realistic mental
picture of the world in which it lives 22 and when citizens hold independent
attitudes on issues requiring community decision.23 While relative effect on
enlightened debate of monopoly and multiplicity in daily newspaper owner-
ship has not yet received thoroughgoing scientific study,2 4 existing research
forms a basis for theoretical analysis.

Effects of Newspapers on Reader Attitudes

Although the potential of any mass medium to cause complete attitude
conversions is probably minimal, media can modify or reinforce audience
predispositions.25 Newspapers share the ability of other media to influence

matic values as much as for more abstract ends. 2 COOLEY, CONSTITUTIONAL LIMITATIONS

886 (8th ed. 1927). See also the classic statement of Learned Hand, J., in United States
v. Associated Press, 52 F. Supp. 362, 372 (S.D. N.Y. 1943) ; and see Holmes, J., dis-
senting in Abrams v. United States, 250 U.S. 616, 624 (1919) ; Brandeis, J., concurring
in Whitney v. California, 274 U.S. 357, 375 (1927). For brief description of the role of
debate and discussion in political life, see LASSWELL, DEMOcRAcv THROUGH PUBLIC
OPINIoN 105-6 (1941).

22. "We shall assume that what each man does is based not on direct and certain
knowledge, but on pictures made by himself or given to him.... The way in which the
world is imagined determines at any particular moment what men will do." LIPPMANN,

PUBLIC OPINIo N 25 (1930). Thus the formulation of "sound public opinions" depends on

citizens' acting "on a realistic picture of the invisible world." Id. at 314. To the press has

been handed the role of "stretching the mental world of the individual beyond [the] limit
of personal observation and acquaintance." BRUCKER, FaEEoM oF INFoRMATION 11 (1949).

23. Discussion and participation in political processes often comes through existence

of special-interest or minority groups in the community holding differentiated attitudes.

For recent review of role of groups, see LATHAM, GROUP BASIS oF POLITICS c. 1 (1952).
See also note 52 in!ra.

24. BRUCKER, FREEDOM OF INFORMATION 73-4 (1949). There is in fact a "disappointing
scarcity of empirical research bearing directly on the problems of communication effects"

in general, although "there is much helpful, though tangential evidence." Schramm,

The Effects of Mass Communications: A Review, 26 JouRN. Q. 397 (1949). For review

of current hypotheses in the field of effect analysis, see ibid.; KLAPPE, THE EFErs OF

MAss MEDIA (1950).
25. Predispositions, the attitudes prevalent in the audience at the moment it receives

a given communication, are shaped by economic, occupational, religious, age, sex, and

social class lines, and also by individual feelings of satisfaction or disaffection within class
lines. Kornhauser, Analysis of 'Class' Structure of Contemporary Society: Psychological

Bases of Class Divisions, in READER IN PUBLIC OPINION AND COMMUNIcATION 70, 82
(Berelson & Janowitz ed. 1950) ; LAsswELL, DEM-ocaAcY THROUGH PUBLIC OPINION 29-31
(1941). Conversion of these predispositions is most feasible under conditions of complete

"authoritarian" monopoly over communications facilities, when disparate messages cannot

come through mass media. But in the United States a communicator can only approximate

such a monopoly position when he advocates attitudes "which already enjoy almost uni-

versal sanction." KLAPPER, THE EFFECTs OF MASS MEDIA IV-21-22, 57 (1950) ; Berelson,

Communications and Public Opinion, in READER IN PUBLIC OPINION AND COMMUNICATION,

supra, at 448, 457. Under non-monopoly conditions, the effects of mass media will depend

on the kind of communication, the medium through which it comes, the issues with which

it deals, and the strength of the predispositions it must confront. Id. at 451-7; Schramm,
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attitudes, although the daily press has not retained its once unchallenged
leadership as a shaper of community sentiments. -" Possible explanations of
the press' fall from power are several: radio and television popularity;2T often
greater retention or persuasion value of aural communications as compared
to print ;28 relative de-personalization of modem journalism ;- alleged failure
of newspaper editorials to acknowledge changed economic conditionscO Yet
newspapers do not go unheeded. 31 Radio and television focus public attention

supra note 24, at 405-6. In any event, the effect on predispositions is likely to be
"reinforcement rather than change, modification rather than conversion." Id. at 405. Yet
the long-run effects of mass media may be powerful. For the predispositions which any
given communication may reinforce or modify are themselves a product of the cumulative
effect of past communications. Schramm, supra, at 405; Berelson, Comminications
and Public Opinion, stipra, at 459. And these long-run community attitudes may in
turn influence what the mass media say, thus creating a reciprocal process which may
multiply the effects of mass media. Id. at 450-1; Schramm, supra, at 407.

26. BoGARDus, THE MAKING OF PUBLIC OPmio, 56-7 (1951). The great majority
of dailies, for example, supported Republican Presidential candidates in the last three
elections, yet were unable to secure the accord of a majority of the voters. Id. at 57. Yet
newspapers contributed to Democratic victories by printing candidates' photos and
speeches. And some observers have suggested that Republican candidates might have
received fewer votes than they did without overwhelming press support. Eruasr & LoTr,
THE PEoPIR Kxow BEsT 46 (1949) ; MacfDougall, The American Press's Inflifence On
Public Opinion, 3 INr' J. OF OPINION AND ATrmuE REs. 251 (1949).

For examples of the influence of newspapers in past decades, see SArz-oN, THE WEwS-
PAPER AND Atrrxoarv c. 14 (1923).

27. See LAzARsFELD, RADIO AND THE ParTED PAGE cc. 4-6 (1940). Surveys indicate
that radio has become the preferred or the more utilized source of news for certain popu-
lation groups: "poor"and "lower middle" class groups in middle-size cities; rural groups;
young people; and females in some groups where males still prefer newspapers. See id.
at 219; Hearings before Committee on Interstate and Foreign Comnmerce, House of RePre-
sentatives on H.R. 5497, 77th Cong., 2d Sess. 269-72 (1942); LAzAnsF.sD & STAN, roz
RADIO REsEAc 1941, 222 (1941). But see note 32 infra.

28. Aural presentation of brief and simple material more effectively elicits retention
than does visual presentation, although for complex material, the relative retention of
aural and visual presentation probably depends on the educational level of the audience.
KIAPrza, THE EFECrs OF MASS MEDIA 11-26-7 (1950). And as an instrument of per-
suasion radio communication has been found more effective than print in various field
and laboratory studies. See LAZARsFELD, BmER.sox & GArDET, THE PanL's CHOIC=
129 (1944) ; KLAPPER, supra, 11-9-10 (1950). For possible explanations, see KIv, PouTzcs.
PARTIES, AND PREssURE GRouPs 596 (1947) ; LAzARsrELD., RADo AND THE PraITED PAG c
257 (1940). And see note 31 infra.

29. See BOGARDUs, THE MAKING OF PUBLIC OPINION 56 (1951). On the decline of
"personal journalism," see Watterson, The Personal Equation in Journalism, in IN rz-
PRETATIONS OF JoURNALSI 141 (Mott & Casey ed. 1937).

30. Many writers have noted a "big business" orientation of the press. See, e.g.,
Lerner, The Competition of Ideas, in IcKmEs, FREEDom OF THE PREss ToDAY 131, 183
(1941); Statement by John Cowles, quoted in ImhoN, PUBLIC OPINTIoN Alm PrOPAGANDA
75-6 (1950) ; SELDEs, LoRas OF THE PRESS (1938).

31. In controlled experiments, researchers have demonstrated that print, and in parti-
cular, newspapers, can significantly modify audience attitudes. KLAPPE.R, THE EFri-rs
OF MASS MEDIA IV-2 (1950). Print does have certain unique qualities as an instrument of
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on current events, and newspapers benefit from this sharpened interest.82

And even from brief perusal of newspaper headlines, photos, and cartoons,
readers receive mental images of local and world events.83 Newspaper edi-
torials, because they more often dwell on hometown issues than does "opinion
matter" in other media, may exert correspondingly greater influence on local
problems.34

Monopoly and Newspaper Content

Ability of a single newspaper to present news with perfect objectivity is
severely limited. News selection and writing are not finite sciences and neces-
sarily invoke value judgments at almost every stage.35 Nor can a newspaper,

pedagogy or persuasion: "[It] permits its audience to set their own pace, allows for re-
peated exposure, allows for treatment of any length." Id. at 11-20. And it allows specialized
appeals to minority or special-interest groups and may possibly possess greater prestige
than other media. Ibid.

32. A 1940 study showed that despite preferences of many groups for Tadio as a source
of news, supra note 27, proportion of regular readers was greater than proportion of
regular radio listeners for every economic and sen group. LAZARSFnD, RADIO AND T1111
PRINTED PAGE 224-5 (1940). This apparent inconsistency may partly be explained by the
fact that radio news increased interest in newspapers for many in both radio-preference
and newspaper-preference groups. Id. at 262.

Television's postwar development has probably not hurt the newspaper industry signi-
ficantly. Observers have given conflicting answers to the question of TV's effect on news-
paper circulation, Ed. & Pub., Oct. 6, 1951, p. 51. Yet surveys indicate that TV has only
slightly decreased newspaper-reading time, while cutting heavily into radio listening. N.Y.
Times, Jan. 2, 1952, p. 82, col. 5. One explanation given for newspaper resistance to TV
is that "[Tihe newspaper is so tailored to the community ... that no member... can fall
to read his newspaper." Ibid.

33. Reportorial content (news) may easily be more effective in modifying or con-
verting predispositions than editorial or interpretive content. Berelson, Commtunicatious
and Public Opinion, supra note 25, at 454. Headlines may provoke their own responses and
also affect the responses the ensuing news story produces. Dom, PUBLIC OPINION AND
PROPAGANDA 440-1 (1948). News photos and editorial cartoons are also powerful stimuli.
See id. at 445-8. For statistics on popularity of various kinds of newspaper content, see
Schramm & White, Age, Education, and Ecaomic Status as Factors in N~ewspaper Read.
ing, in MAss COmmUNIcATIONS 402 (Schramm ed. 1949); Schramm, The Nature of
News, id. at 288.

34. See MACDOUGALL, UNDERSTANDING PuBLIc OPINION 604-5 (1952); FCC, PUoLIc
SERVIcE RESPONSIBILITY OF BROADCAST LICENSEES 40 (1946) (network-originated discus-
sion programs exceed locally-originated discussion programs by 30 to 1). Newspapers may
play a major role in determining success of local political party factions. See KEY, POLITICS,
PARTIES, AND PaESSURE GROUPS 594 (1947). Editorial or news "crusades" often succeed
in bringing about community reforms, although frequently newspapers have failed to do the
job. See Poynter, The Editor's Uneasy Chair, in INTERPRETATION OF JOURNALIsm 338, 339-40
(Mott & Casey ed. 1937).

35. What is the "news angle" of a story in the eyes of one reporter may be expend-
able trivia to another newsman. See DooB, PtLIC OPINION AND PROPAGANDA 434 (1948).

When the story reaches the city room, further judgments must be made:
"[A]ny presentation of the news requires some editorial judgment, in the mere
selection of what is worth saying--or printing in a paper-out of the immense
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in preparing either news or editorial matter, base its value judgments com-
pletely on the "public interest." 30 "Public interest" means different things
to different men ;37 if it did not, perfect uniformity of opinion would prevail,
uniformity which in itself might conflict with the necessity for en-
lightened discussion. M1oreover, a single newspaper cannot fully diversify
its news or opinion presentations. Generally only one reporter and one edi-
torial dictum cover a single news development;38 space limitations restrict
vax pop letter columns ;3 syndicated columnists often do not disagree, and
rarely treat local issues.40

Although extreme patterns of content uniformity may co-exist with multiple
ownership, presentation more diversified than under single ownership is likely.

volume of reports received; still more in the writing of headlines, or the estimate
of the relative importance of news as indicated by the length of the story and its
position on the page. If it be said that the broadcaster's personal prejudices are
likely to enter into his selection or judgment, the same is true of newspaper editors;
as can be proved from almost any paper any day. I use the word 'prejudices' there.
I mean a man's predilections and opinions."

Testimony of Elmer Davis, Hearings on H.R. 5497, supra note 27, at 255. See also Ln'P-
m~A qN, Punuc OPixioN 354 (1930). For a significant account of the way a telegraph
editor makes subjective judgments in selecting one tenth of all incoming wire, service
reports, see White, The "Gate Keeper": A Case Study In the Selection of News, 27
Jonmn. Q. 383 (1950).

Nor can even the most careful newspapers maintain perfect accuracy under conditions
of high speed and pressure. A check of stories in Minneapolis papers in 1936 indicated
that only 54 per cent of 591 items were asserted to be absolutely accurate by the news
sources. Charnley, Preliminary Notes on a Study of Ne'spaper Accuracy, 13 Joum. Q.
394 (1936).

36. For views that monopoly newspapers may enjoy greater economic strength than
papers in multi-owner situations; can resist pressures from advertisers or temptation to
sensationalize; and thus can provide a paper produced in the "public interest" which
serves the entire community well, see statements in 2 CuArEE, Gov, '"Trr AND MAss
Co=UMCArIoNs 617 (1947); statement of E. K. Lindley, in MINAss CObiriuxiCAiOS
164-5 (Schramm ed. 1949).

37. See Swanson, Midcity Daily: Tze Newspaper as it Appeared to Be, 26 Joura,.
Q. 304 (1949), showing disparate views of different community groups on the fairness and
lack of bias in news reports of a Midwestern daily.

38. If publisher and editorial writer disagree, it is usually the publisher's editorial
view that gets printed. See statement by Gerald Johnson, in Ed. & Pub., Nov. 3, 1951, p.
12; C03IIssION oN FREEom OF THE PREss, A FaFa AND RFSroNsnLE PREss 60-1 (1947).
Yet there have been instances where the publisher assigned an adjoining column to the
opinion of a dissenting editorialist. See, e.g., Ed. & Pub., Jan. 19, 1952, p. 64.

39. Newspapers receive more letters than they can print. Ed. & Pub., Jan. 19, 1952,
p. 64. Many papers try to print a representative sample. See, e.g., statement of an Indiana
editor, in Ed. & Pub., June 7, 1947, p. 54. Yet if a paper does not choose to print a letter
and the writer has no other place to turn, "he must hir6 a printer, print his broadside, dis-
tribute it at his own expense, and be considered queer." Letter from a New York State
editor quoted in BRuc=R, FRmDom OF INFOmA'ION 63 (1949).

40. Syndicated columnists may, however, cover especially newsworthy localized hap-
penings, particularly if they occur in a major city. But it is then ot a "local issue" in other
cities whose dailies print the column.
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Independent dailies may follow identical news and editorial policies. 4' On
the other hand, a monopoly publisher may deliberately purge his pages of all
news or editorial matter inconsistent with his own opinions, thus reinforcing
the limitations on diversity inherent in singleness' of ownership. 42 Two or more
dailies may not provide more objectivity or "public interest" journalism than
the single paper. 43 But separate news reports, headlines, and page make-ups
may stress different aspects of current events, and editorial conclusions may
differ.44 Singleness of publisher control over both dailies, however, generally
results in singleness of editorial policy 4r and may also cause uniformity of
news policy and duplication of news reports in both papers.40

41. "Likemindedness" of publishers has been studied in published surveys of two
communities. In one city editorials and news policies in both papers coincided in several
important respects. Bigman, Rivals in Conformity: A Study of Two Competing Dailies,
25 JouRN. Q. 127 (1948). And the editorial pages in papers serving the Lynds' Middle-
town were both "colorless and noncommital" and Republican. LYND & LYND, MIDDrl,-
TowN IN TRANSIrION 377, 380-1 (1937).

42. See, e.g., 'description of how dailies in Butte, Montana, both owned by the Ana-
conda Copper Mining Company, covered local strike trouble, in Howard, Butte, City
with a "Kick" in It, in Ouo FAIR CIn 310-14 (Allen ed. 1947).

43. See note 36 supra. And see, e.g., statement of one prominent editor:
"One of the most competitive cities in the country is Boston, which has not had
(at least until very recently) a single daily of general circulation that measures
up to anything like the standards of the 'monopolistic' Louisville Courier-Journal
or the Minneapolis Star and Tribune. . ....

Seymour, in MAss Com-tNfuIcATioNs 164 (Schramm ed. 1949).
44. See note 35 supra.
45. In some instances, monopoly publishers have attempted to provide diversity In

editorial opinion for their two or more dailies. See, e.g., Ed. & Pub., Feb. 2, 1952, p. 45
(Republican and Democratic dailies published from same plant by single Iowa owner-
ship) ; Ed. & Pub., Mar. 31, 1951, p. 30 (editorial differentiation between Madison (Wis.)
State Journal and Capital-Times, combined under a single ownership). Yet such attempts
sometimes break down when the editorial issues are of primary concern to the publisher.
For past examples of publisher dictation of news and editorial policy in supposedly au-
tonomous Springfield, Massachusetts, dailies, see SImoN, NEwsPAPER MORTALITY AND
CONCENTRATION 115-7 (1950) (unpublished MS. on file in Department of History and
Literature, Harvard University). And in some cities where this has been tried, "the edi-
torials in one of the papers lack sincerity, or can be suspected of lacking sincerity." State-
ment quoted in Nixon, supra note 5, at 104.

46. Some monopoly publishers have also tried to encourage newsgathering com-
petition among staffs, and to some extent this may have been successful. Ed. & Pub,, Aug.
27, 1949, p. 8. But see notes 42 and 45 supra.

Accuracy may be strengthened by the existence of independently-owned dailies: "Lack
of competition often means careless and inaccurate reporting, failure to report all the
newsworthy events, and a tendency to 'play safe.' . . . But where there is competition, if
a reporter overlooks a story, his rival may get it. If he writes inaccurately the opposition
sets the public straight. How gleefully they used to do it I" Bird, Newspaper Monopoly
and Political Independence, 17 JouRN. Q. 207, 210 (1940). See also testimony of Robert
Lasch, Hearings before Subcommittee No. 2 of the Committee on the Judiciary, House
of Representatives, on H.R. 110, 80th Cong., 1st Sess. 46 (1947). This desire to correct
the "opposition" may be less strong where in fact there is no "opposition," but only a
sister paper with reporters on the same payroll.
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Effect of Content Diversity

In a monopoly newspaper community, non-diversified presentation of
news and editorial matter probably reinforces attitudes of those readers al-
ready in accord with policies of the local press. 4 7 With readers not favorably
predisposed, the local press may modify attitudes in the direction pointed to
by orientation of news and editorial material.- s Thus the monopoly daily or
dailies may exert a steady pressure towards uniformity in community, senti-
ments.49 But where several independent newspapers serve a city, the reader
who buys more than one 50 will probably acquire a more multi-faceted im-
pression of current history. Conflicting press stimuli may jog his predis-
positions. And even if citizens buy only that paper whose policies seem most
congenial, 5 ' the fact of diversity probably ensures that different predispositions
of separate community groups receive intensification; and through personal
contact with others, each group may gain knowledge of varied community
attitudes. 2 In sum, diversity of newspaper content may provide the com-
munity with a more complete "mental picture" of current events and ideas,
and encourage independent and differentiated attitudes.0

Multiplicity of daily newspaper ownership seems more likely than monopoly
to promote effective working of the democratic process. Other mass media
cannot fully supply the diversity in news and editorial content which daily-

47. Reinforcement may be particularly marked where readers are members of a par-
tisan group reading their official journal. DoB, PUBac OPINxo AND PRoPAG,-.,:P 437
(1948).

48. "In one-newspaper communities ... the men and women who disagree with the
paper's viewpoint must read its columns anyhow if they are to remain informed concern-
ing local events." Ibid.

49. Le., by the creation of one "picture" in readers' minds. See note 22 supra.
50. Where a community has more than one daily, a large percentage of families will

buy more than one. NIXON, PRINCIPLES OF ADvERTISING 332 (1937). "Overlapping" may
be particularly pronounced when the papers are morning and evening.

51. There is little evidence, however, that readers buy a paper because of its editorial
policies. Doo, P BLIC OPINION AND PROPAGANDA 437 (1948).

52. If each community group, however, receives only reinforcement of its own views,
the result might be "insulation," and "[t]he unchallenged assumptions of each group will
continue to harden into prejudice." Co m ussioN ON FRmo~s oF THE PRFs, A FREE A-m
RESPONSIBLE Pi-ss 25 (1947). Yet even if this is the case and if no subsequent cross-
fertilization occurs through personal contact, a multiplicity of "insulated" prejudices seems
preferable to the tendency toward a single orthodoxy in any community.

53. If newspaper multiplicity increases public discussion, the question remains as to
the most valuable form such discussion or debate can take. See LAsswELu, DmsocAcv
TRMOLGH PUBLIC OPINION c. 7 (1941), suggesting that although the "Hyde Park Corner"
variety of boisterous public controversy performs a valuable "catharsis function:' "the
Quaker meeting is a more appropriate model for the consideration of grave public ques-
tions." Id. at 88-9. Yet even highly emotionalized public discussion or controversy helps
to form a "rational public opinion," since "the very process of controversial discussion
forces a certain amount of rational consideration." Blumer, The Mass, the Public, and
Public Opinion, in RADER IN PUBLIC OPINION AND CommuNicATio., 43, 49 (Berelson &
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press multiplicity affords.54 Neither weekly newspapers, neighboring city
dailies, nor national magazines match the local circulation of the hometown
press. r5 And these media do not provide the extensive day-by-day coverage
of local news topics which the local daily supplies.5 0 Radio and television
stations, moreover, are often owned or controlled by local newspapers. 7 And
stations' news and discussion programs generally deal in non-local issues. 5

Thus the community must turn to its daily paper for continuous, locally-
oriented flow of news and views. Aware of this fact, some monopoly pub-
lishers forego advocacy in editorials on local issues, attempting instead to
serve as an impartial judge 11 or perhaps refraining from any conclusions at

Janowitz ed. 1950). But if some of the "contending views" are withheld from the "disin-
terested public or suffer from discrimination as to the possibility of being argued before
them, correspondingly, there is interference with effective public discussion." Ibid.

54. Existence of these other mass media does, however, prevent the monopoly news-
paper from achieving a perfect monopoly over all communications channels. See Nixon,
The Problem of Newspaper Monopoly, in MASS CoMMU - ATIcoNs 158, 159-60 (Schramni
ed. 1949).

55. See, e.g., statistics on circulation in Lorain Journal v. United States, 342 U.S.
143, 146 n. 3 (1951) ; LYNn & LYND, MIDOLErowN 471-2 (1929). Frequently, however,
morning dailies, and particularly Sunday papers, enjoy substantial circulation in nearby
cities. See note 12 supra; circulation data in Newspaper Advertising Rates and Data
monthly publications. The estimated pre-issue circulation of all domestic magazines,
140,000,000, ERNST, THE FIRsT FREmom 116 (1946), is greater than that enjoyed by
dailies, yet less than daily newspaper circulation over any given time period.

56. "While a number of metropolitan papers make a show of covering the smaller
nearby towns, usually they rely on one man to do the work that Tequires the effort of
from two to half a dozen reporters on the local paper. The ensuing news is seldom, if
ever, comprehensive and accurate." Bird, Newspaper Monopoly and Political Independ-
ence, 17 JouruN. Q. 207, 210 (1940).

57. In 1949, 24 per cent of AM broadcast stations, 39 per cent of FM stations, 47 per
cent of TV stations, and both existing facsimile stations were affiliated with daily news-
papers. Agee, Cross-Ciannel Ownership of Communication Media, 26 Joun. Q. 410, 411
(1949). At the same time there were 245 cities where the only newspaper owned the only
one or two radio stations, a large increase over earlier years. Note, 59 YALE L. J 1342,
1344 n. 9 (1950). Research prepared for an FCC hearing several years ago indicated little
difference in number, distribution, or program structure of news programs presented by
affiliated and non-affiliated radio stations. Id. at 1345 n. 13. Yet single ownership of
both media nevertheless presents a possibility of less diversity than when there is separate
ownership. However, a monopoly publisher who controls all local radio and also all
local weeklies may, if so inclined, manipulate communications concerning local topics
to achieve persuasive power which begins to equal that possible under authoritarian control
conditions. See note 25 supra.

Facsimile, youngest electronic medium, might provide opportunity for diversity. Yet
because "fax" papers may not be so complete as daily papers, they may not perform the
same function. WARNER, RADIO AND T.EVISION LAw 1119-22 (1948). Moreover, much
experimental work in facsimile is being conducted by existing newspapers and their affili-
ated radio stations. SuRwVA OF A FREE, ComPErrTv. PaEss, at 30-1.

58. See FCC, op. cit. supra note 34, at 40; LAzARsFELD, RADIO AND THE PRINT=

PAGE 211-2 (1940) ; note 34 supra.
59. See Allen, Economic Changes and Editorial Influence, in INTMU'marErioNs oF

JOURNALIsm 419, 430-2 (Mott & Casey ed. 1937).
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all. Editorial advocacy, however, may catalyze reader participation in com-
munity affairs.6 0 But this participation may tend to move in a single direction
in a community served by a lone newspaper advocate.

ECONOMICS OF DAILY NEWSPAPER CONCENTRATION

Daily newspapers must seek economic success in two separate yet interde-
pendent markets: reader circulation and advertising space sales. Circula-
tion brings in its own revenues, but it is also essential to attract advertising,
which provides the bulk of a daily's income. 1 While the reader market reacts
largely to product quality,6 2 the advertiser market is more sensitive to price. ca

Thus the publisher must provide facilities for stimulating reader demand and
satisfying it with production quantity and speed. And at the same time he
must operate at a cost low enough to permit space prices attracting advertising.

THE CIRCULATION MAuDIET

Newsprint 6
Post-war increases in world-wide newsprint requirements, caused by circu-

lation and advertising advances, 65 have created special price problems for

60. See note 34 supra. See also COMMISSION ON FREEDOM OF THE PrFESS, op. cit.

.supra note 1, at 23-4, stating that advocacy is a "proper function" of mass media, which
should, however, also publish "significant ideas contrary to their own."

61. Circulation income accounts for appro.imately 30 per cent of total newspaper
revenues. Ed. & Pub., Apr. 7, 1951, p. S. The remainder comes from advertising, with
only the smallest dailies gaining a significant amount of revenue from "miscel-
laneous" sources, such as job printing. NnwsPApJF. Auprr AND REsEAncH Burtnu,
SPECIAL STATIST CAL REPORT (1951) (survey of operations of 11 groups of non-metro-
politan dailies for 1950).

62. In the 19th century, however, price competition was frequent and often dramatic-
ally effective. See LEE. THE DAI.Y Nwspun IN AmEIUCA 271-3 (1937). In later years
there have been sporadic price contests, but consumer demand has reacted to quality
rather than price. See FOUQ2UET, NEwSPAPER ComPrriToN TOD.Y 36 (1951) (unpub-
lished thesis on file in Economics Department, Harvard University) ; and see LEs, op. cit.
supra, at 274. During World War II prices for most of the industry moved from three
to five cents per paper. BORDEN, TAYLOR & HovDE, NATIONAL AmvRTISING . NEw S-
PAPERS 435 (1946). Though prices in any city or region have tended to rise concur-
rently, individual price hikes have not cut circulation significantly. FouQuE, op. cit.
supra, at 34. Yet trade associations, fearing a ceiling above which price would lose
readers, have advised publishers to hold prices to five cents. Id. at 35.

63. See p. 982 infra, note 205 infra.
64. Newsprint is the variety of wood pulp paper utilized in modern daily papers. It

is generally produced from hemlock, fir, and spruce softwoods, H.R. REp. No. 505, Part
I, 82d Cong., 1st Sess. 16 (1951) (hereinafter cited as H-R. REP. No. 505). For all but
extremely small-circulating journals, there is no substitute for newsprint in a daily paper.
Hearings before Subcommittee on Study of Monopoly Power of the Committee oil thc
Judiciary, House of Representatives, 81st Cong., 2d Sess., Pt. 6-A, p. 1127 (1950)
(hereinafter cited as Monopoly Power Hearings.)

65. Since 1945 total newspaper circulation has risen from 48 million to 54 million.
ED. & Pm YEA ooxs. Advertising volume has increased approximately 61 per cent,
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domestic newspapers. Producers allocate the bulk of total newsprint produc-
tion to large and some smaller dailies holding long-term contracts which
assure maximum tonnage allowances at prices set by the seller.,, Newsprint
jobbers, brokers, and paper merchants handle the remaining output, and to
this market most small dailies and entering publishers must turn. 7 Recent
uniform increases in producers' contract prices have aroused large pub-
lishers,68 for whom newsprint occupies a relatively large place in operating

and may be the largest single factor accounting for increased newsprint consumption.

SUPPLIES FOR A FREE PRESS, REPORT ON NEWSPRINT BY THE SUBCOMMxITTEE ON NnWs-

PRINT OF THE SENATE SELECT COMMITTEE ON SMALL BUSINESS, 82d Cong., 1st Sess.
5-6, 7 (1951) (hereinafter cited as SUPPLIES FOR A FREE PRESS). To some extent papers
have absorbed the additional ad volume by cutting down the percentage of non-advertis-
ing space, which for one group of papers fell from 60 to 42 per cent between 1941 and
1947. FRIEDMAN, THE NEWSPRINT PROBLEM 26 (1948). Yet ad increases have forced
rises in page number, from an average of 27 pages in pre-war years to 34 pages in

recent years. Monopoly Power Hearings, at 610. An indication of increased newsprint
requirements is the increase in United States consumption since 1945, when 4,296,000
tons were used, to 1950, when consumption was 5,900,000 tons. SUPPLIES FoR A FRnn
PRESS, at 22.

66. Few newsprint concerns sell a significant amount of newsprint to buyers with-
out contracts. In some cases contract buyers get almost 100 per cent of production.
H.R. REP. No. 505, at 59, and see Monopoly Power Hearings, Pt. 6-B, at 1155. And
the bulk of these contract sales are to large publishers, ibid.; in one war year 3 per cent
of the nation's newspapers consumed 55 per cent of newsprint used in domestic dailies.
FRIEDMAN, THE NEWSPRINT PROBLEM (1948) (table 20); and see SUPPLIES FOR A FRLE
PREss, at 5.

Manufacturers requested 3 to 5 year contract periods in the early 1940's, H.R. lr,.
No. 505, at 60, but since the war most producers have insisted on 10-12 year contracts.

Id. at 61-2; Monwpoly Power Hearings, at 90-91. Contracts once assured the buyer of
his "entire requirements," but in recent years have assured maximum tonnage allow-
ances instead. H.R. REP. No. 505, at 65-6. Open-price provisions allow the seller to set
the prices. See sources cited note 86 infra.

67. Monopoly Power Hearings, Pt. 6-A, at 151. Dailies with circulation greater
than 10,000 generally can make carload (25 ton) purchases, but many smaller papers

cannot, and thus are unable to contract directly with the mill. SUPPLIES FOR A FELE
PRESS, at 8. Moreover, even dailies able to buy in carloads find present production is so
fully tapped that contracts are generally unavailable. H.R. REP. No. 505, at 9. In some
periods, however, some contracts were available; in late 1949 and early 1950 some pro-
ducers took on new customers. Id. at 7-8. For data on percentage of dailies buying from
mills and those buying from wholesalers and jobbers, see NEWSPRINT FOR ToMtoIuow,
REPORT AND CONCLUSIONS OF SENATE SELECT COMMITTEE ON SMALL BUSINESS, 82d Cong.,

2d Sess. 34 (1952) (hereinafter cited as NEWSPRINT FOR ToMoR0ow).

68. Per-ton prices of newsprint delivered in New York City since 1945:

Year 1945 1946 1947 1948 1949 1950 1951 1952

Price in $ 60 72 88 98 100 101 107 116

Sources: SUPPLIES FOR A FREE PRESS, at 22; H.R. REP. No. 505, at 68; Wall Street
Journal, Feb. 21, 1952, p. 1, col. 1. The $116 price was set in July, 1951. Fortune, Sept.,
1951, p. 118.

On May 16, 1952, the Canadian Government approved a $10 increase in Canadian news-
print, N.Y. Times, May 17, 1952, p. 20, col. 3, and within one week six leading producers
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budgets. 69 And the jobber market is often "tight," with open market prices
not only exceeding contract prices, but higher than most papers seem willing
to pay.70

Failure of producers to maximize production from existing mill facilities
in early post-war years,7 1 coupled with steadily climbing American newsprint
needs,72 has caused periods of sharp price rises in the jobber market.

had announced the increase to their United States customers, although one large firm
was holding back. Ed. & Pub., May 24, 1952, pp. 7, 50. The price action was taken over
the vigorous protests of United States publishers, Congressmen, and Office of Price
Stabilization. See ibid.; N.Y. Times, May 22, 1952, p. 39, col. 2. Yet neither publishers
nor OPS wished to impose ceiling prices, N.Y. Times, May 21, 1952, p. 18, col. 1, and
"retaliation" suggestions generally "found little support." Ed. & Pub., May 24, 1952, p. 7.
A Canadian Government spokesman explained the increase by the fact that producers'
returns had decreased by $20 a ton in the past year. Id. at p. 50. Meanwhile, publishers
renewed efforts to reduce newsprint consumption and predicted a round of advertising
and subscription rate rises. Id. at p. 7.

Price increases have generally been uniform for all producers. See note 89 infra.
For examples of publisher objection to rising prices, see Monoply Pevecr Hcarngs,
Pt. 6-B, at 1091, 1096; Ed. & Pub., May 24, 1952, pp. 9-10. Some publishers refrain from
blaming producers for rising prices. See, e.g., Monopoly Power Hcarings, Pt. 6-A, at 590.

Suspension or consolidation of several large dailies has been attributed to rising news-
print costs. See id. at 1127. For newsprint price history, 1790-1935, see , THE DAILv
NmvsPpAPE ix AMEmcA 742-5 (1937).

69. Paper and ink as a percentage of total revenues, 1951:

Circulation (in 1000's): 10-25 25-50 50-100 Over 100

Percentage of revenue: 15.88 19.50 28.90 39.12

Source: Ed. & Pub., Apr. 12, 1952, p. 74. Ink accounts for only 1-2 per cent of pap er
and ink costs.

70. Even in times not considered "tight," non-contract purchasers have generally had
to pay open-market price about ten per cent higher than the contract price. Moreover,
"[t]he price for less-than-carload lots increases progressively as the size of the purchmae
diminishes!' Department of Justice press release, May 24, 1939, in Mon:opoly Powr
Hearings, Pt. 6-B, at 490. This extra cost "tends to disappear" in depression periods.
Ibid.

71. United States newsprint production was at appro-imately 75 per cent of capacity
in 1945, approximately 90 per cent of capacity in 1946. Monopoly Power Hcaritgs, Pt.
6-B, at 43. Canadian newsprint production was approximately 75 per cent of capacity
in 1945, approximately 95 per cent of capacity in 1946. FnxeeoAz, Tun Nm,sras:;-"
PRoBL.m (1948) (table 10). In following years, however, production in both countries
was equal to or in excess of mill capacity. Ibid.; H.R. REP. No. 05, at 3.

72. See note 65 supra. Wartime government rationing of newsprint, under War
Production Board Order L-240, ended in 1946, thus increasing consumption of large
dailies and placing dailies buying on the spot market at a disadvantage. FrsAj,\.*, TnL
NmvsprwrN PRoB-Mi 31-5 (1948); SURvv.A OF A FaRnn, COMPLMrIM Prxss, at 37.

73. In years immediately following the end of the war, spot market prices often went
to $200 a ton, or three times the contract price. Yet in the middle of 1959, the spLit
market price differential was smaller for most papers, Monopoly Pow'er Hcarihys, Pt.
6-A, at 151-2; id., Pt. 6-B, at 37, though some papers were still paying approximately
$200 a ton. Ibid. One report, however, stated that mid-1951 spot-market prices "flour-
ished at reported high of $300 a ton." Wall Street Journal, Feb. 21, 1952, p. 1, col. 1.
Data in NIESPIUNT FOR ToMoanow. at 34, indicates that in recent months more large-
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Price levels often rose so high that many dailies found newsprint in fact
"unavailable. '74 And few of these dailies could seek full relief from contract-
ing-holding publishers with surplus newsprint ;"" contracts imposed end-use
restrictions. 76 Although the jobber market has recently become "looser,"
uncertainty remains. 77 Accordingly, many present and potential publishers 78

circulation dailies than small were forced to buy print at more than their "regular" price,
and for larger dailies this "irregular" price was higher. Yet the "regular" price of small
papers, more of whom buy from jobbers, was higher, and there was no indication how
frequently any category was forced to buy at "irregular" prices. For non-contract prices
in this country of foreign newsprint, see H.R. REP. No. 505, at 90.

74. For contract holders, it is said, the newsprint problem has been one of "price",
for smaller dailies, one of "availability". SUPPLIES FOP A FREE PRESS, 12; Fortune,
Sept., 1951, p. 166. When the spot market was "tightest," publishers have complained that
"there is no open newsprint market." SuRvsv.AL OF A FRan, CoMPETITIvE PRESS, at 38.

Failure of dailies to obtain newsprint at prices which they could profitably pay caused
exclusion of ads and refusal of new subscriptions, H.R. REP. No. 505, at 11, thus limiting
revenues in times of rising costs. SuRvIvAL. OF A FREE, CoMPrrITxv. PREss, at 37; see
also Monopoly Power Hearings, Pt. 6-B, at 1005. Although industry spokesmen have
stated that no daily has suspended "solely for lack of newsprint," id., Pt. 6-A, at 121,
newsprint problems have been responsible in "small" or "large" degree for some suspen-
sions. H.R. Rap. No. 505, at 10. And see Ed. and Pub., July 28, 1951, p. 7 (allegation
that cancellation of newsprint contract alone caused shutdown of a daily).

75. When government rationing ended, the American Newspaper Publishers Associa-
tion pledged that no newspaper would be forced to suspend because of newsprint prob-
lems; regional publisher associations promised that each daily would be assured of
newsprint for eight-page issues. FRIEDMAN, THE NEWSPRINT PROBLEM 33 (1948). Con-
troversy exists as to how well this plan has worked out. To charges that the ANPA
"sidestepped" urgent calls, quoted id. at 35; Monopoly Power Hearings, Pt. 6-B, at
1002-5, the ANPA has replied that large papers performed their missions of mercy.
Id. at 1058. A Congressional committee has concurred. See H.R. REP. No. 505, at 11.
Yet it is probable that publisher cooperation did not ensure some dailies of enough news-
print to permit necessary expansion. See note 74 supra; NINE NIEMAN FELLoWs, YoUR
NEWSPAPER: BLUEPRINT FOR A BEnm PRESS 19 (Svirsky ed. 1947).

76. "Contracts of important producers frequently provide that the newsprint pur-
chased shall be used only for printing editions of specified publications of the pur-
chaser." H.R. RaP. No. 505, at 62. Such provisions may well inhibit publisher gener-
osity; yet one producer has stated that the purpose of the end-use restrictions was to
prevent re-sale at exorbitant prices, "which would lose our good will from all our pub-
lisher friends," Mowpoly Power Hearings, Pt. 6-A, at 573, and that his company would
probably approve publisher requests that they be allowed to help out dailies in trouble.
Ibid. However, it was stated that few newspapers have excess newsprint 'which they
can spare. Ibid. For current voluntary newsprint sharing program, see note 285 infra.

77. See note 73 supra, for indications of some easing of price conditions in the spot
market in recent years. And at the start of 1952, there appeared to be a temporary
"reversal" in the paper and pulp field in general, with larger publisher stocks on hand
than at the start of 1951, and monthly consumption down somewhat. N.Y. Times, Dec.
22, 1951, p. 21, col. 8; Wall Street Journal, Feb. 21, 1952, p. 1, col. 1. Yet the paper
industry was looking forward optimistically to 1952, N.Y. Times, Jan. 2, 1952, p, 83,
col. 2, and predicting record consumption in 1952. Wall Street Journal, Feb. 21, 1952,
p. 1, col. 1.

78. "When newsprint is in short supply, the spot market all but vanished, and mills
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search for long-term contracts which probably will remain unobtainable until
newsprint production capacity expands."

Newsprint industry structure and policies do not encourage creation of ad-
ditional capacity. Producers of standard (softwoods) newsprint 6 products
fear recurrence of "over-supply" industry conditions which prevailed in the
early 1930's,81 and are slow to build new mills.8 2 Moreover, potential entrants
into the newsprint industry are handicapped by present preemption of the
bulk of softwoods timberlands in Canada (which supplies 80 per cent

accepting publishers only on long-term contract basis, as far as newspapers using large
tonnages are concerned, the long-term contract is like an economic license to do busi-
ness." H.1 REP. No. 505, at 61. Without such a "license," "newcomers cannot get into
the field," ibid., although a smaller entrant might be willing to take his chances on the
spot market.

79. A small decline in advertising linage is not likely to ease the newsprint situation,
since producers can cut production down to 75 per cent of capacity and still make a profit
Fortune, Sept., 1951, p. 172. 'Moreover, any decline in U.S. requirements would probably
result in rechanneling of more newsprint to other world markets, particularly hard-currency
foreign customers. Ibid. Newsprint "famine" has been even more severe in foreign coun-
tries, H.R. REP. No. 505, at 4-7. "Estimates of the differential between world production
and potential world demand have varied from over 1,000,000 tons to more than 2,000,000
tons." Id. at 6. Production in all countries outside Canada is below pre-xvar levels, and
idle capacity, caused largely by raw material shortages, equals more than 600,000 tons.
NnwsP IrxT AssoctrAlox or CAxADA, Nmwsp=rr DAT.: 1950, quoted in H.1. REP. No.
505, at 6. Prices in foreign markets recently were estimated to be 50 per cent higher
than in the United States. Monopoly Power Hearings, Pt. 6-B, at 847. Many foreign
nations, some armed with dollars, seek Canadian output, H.R. REP. No. 505, at 6, over
90 per cent of which is currently preempted by the U.S. users. Monopoly Power Hcarings,
Pt. 6-B, at 27. In April, 1952, however, a "radical" easing of world supply conditions was
reported, with warnings that the respite might be temporary. N.Y. Times, April 17, 1952,
p. 45, col. 1.

Yet a severe dip in ad linage, caused perhaps by higher advertising rates, might ease
the newsprint problem for United States newspapers. See Fortune, Sept., 1951, p. 169.
But publishers have traditionally been slow to raise rates, see note 258 isfra, and a heavy
decrease in linage caused by cyclical conditions would not be welcomed by publishers.

80. See note 64 supra (description of "standard" newsprint products).
81. Monopoly Power Hearings, Pt. 6-B, at 37-8. As a result of large e.Npansion of

Canadian capacity in 1925-30, caused by increasing United States consumption, the onset
of the Great Depression left Canada with one million tons of idle capacity in the early
1930's and "half of the Canadian industry in bankruptcy." Id. at 32; H.R. REsP. No. 505,
at 36-7.

82. Between 1945 and 1950 capacity of United States mills increased only 50,000
tons. Monopoly Power Hearings, Pt. 6-B, at 43. Between 1946 and 1950, Canadian
capacity increased approximately 600,000 tons. Statement by R. AL Fowler, president of
Newsprint Association of Canada, id. at 31. Yet no new Canadian newsprint mills were built
in this period, ibid., although planning of one new mill started in 1950. Id. at 1005-7.
Increased capacity was "achieved partly from the installation of two large machines, but
mainly by mechanical improvements and increased speed and efficiency on existing
machines." Statement by R. M,. Fowler, supra. But neither stretching of capacity nor
expansion of production by taxing existing capacity has coped with increased publisher
newsprint needs. H.R. REP. No. 505, at 3-4.
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of domestic newsprint) 83 and in the northwest United States,8 4 although
the southern states and Alaska still contain available acreage for newsprint
production.8 5 And producer price practices can act as a further deterrent
to entry. These mechanisms, including interlocking contracts tying one firm's
prices to those of other producers,8" and a delivered pricing system based
on zone maps,8 7 were initiated in pre-war periods of falling prices as a

83. See note 84 infra. Approximate percentages of United States newsprint derived

from domestic production and from Canadian imports have been:

Year 1913 1923 1928 1938 1950

U.S. 86 53 40 26 -17

Can. 14 40 54 64 80

Sources: FRIEDMAN, THE NEWSPRINT PROBLEM 44 (1948) (table 25); Monopoly Power
Hearings, Pt. 6-A, at 125. U.S. production dwindled from 1,687,000 tons a year in 1926
to 876,000 in 1948, id., Pt. 6-B, at 43, while Canadian production increased from 2,063,000
tons in 1926 to 5,275,000 tons in 1950. SUPPLIES FOR A FREE PRESS, at 21-2.

The shift has been explained partly by the natural resources of Canada; by un-
favorable United States land policies, FRIEDMAN, THE NEWSPRINT PROBLEM 47-50
(1948) ; by desire of United States newsprint interests to place their operations in Canada
beyond the reach of the antitrust laws, Monopoly Power Hearings, Pt. 6-A, at 91; and
by the fact that newsprint has been duty-free since 1913, FRIEDMAN, op. cit. supra at 52.

Tariff removal encouraged newsprint industry border-crossing, ibid., and also stimulated
production of other varieties of paper products within the United States, Monopoly
Power Hearings, Pt. 6-A, at 165, protected by tariffs. For account of publisher activity
in removing tariffs see EMsERY, AMERICAN NEWSPAPER PUBLIssms ASSOcIATION c. 6
(1950).

84. Existing firms control large areas either through ownership in fee, under leasehold,
or by virtue of cutting rights. H.R. REP. No. 505, at 44. One former Canadian official re-
ported that he could not find "one single undeveloped or unalienated area of Crown
timberlands, upon which a newsprint mill could be established." Monopoly Power Hear-
ings, Pt. 6-B, at 1119. For domestic acreage control, see H.R. REP. No. 505, at 45.

85. Entry by non-newsprint paper manufacturers into southern and Alaska timber
stands, however, presents the danger that potential newsprint entrants may find these
areas largely preempted if they delay action. See Ed. & Pub., Aug. 11, 1951, p. 34; id.,
July 7, 1951, p. 30. Moreover, lack of living facilities or a labor market hinders develop-
ment of an Alaskan newsprint industry. SUPPLIES FOR A FREE PRESS, at 15. The Depart-
ment of Agriculture has opposed floating of logs from Alaska to mills closer to plentiful
labor markets, as this would impede Alaska's industrial development. Ibid. And power
costs would make southern production expensive in most localities. Monopoly Power
Hearings, Pt. 6-A, at 759-60.

86. For examples, see NEWSPRINT PAPER DECREE INVESTIGATION, REPORT BY FEDERAL

TRADE COMMISSION, 1939, in SURVIVAL OF A FREE, COMPETITIVE PREsS, SEN. COMM.

PRINT No. 18, 79th Cong., 2d Sess. 56-9 (1947) ; H.R. REP. No. 505, at 76-8.

87. See NEWSPRINT PAPER DECREE INVESTIGATION, op. cit. supra note 86, at 22-3;
H.R. REP. No. 505, at 70-76 (describing price effects of zone system). The zone map divides
the United States into ten zones, "with a fixed differential from a base price established

for each zone." Id. at 70. See copy of map in Monopoly Power Hearings, Pt. 6-li,
at 78. Its lines bear "little relation to actual freight rates." NEWSPRINT PAPbR
DEcREE INVESTIGATION, op. cit. supra, at 22. Government regulation under the
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"stabilization" measure.88 Today industry pricing practices yield almobt
perfect industry-wide price uniformity and have permitted uniform contract
price movements., 9 While uniform post-war increases multiplied producer
profits,90 industry members have contended that recent contract price levels
were less than the market could bear.9l Reluctance to raise prices further may
have stemmed from fears of incurring the hostility of government agencies.0 2

But producers through checking their profits may also have wished to deter
entry into remaining untapped timberland areas ;3 newsprint manufacture is
presently less profitable than other forms of paper production."4 And producers
may have aimed to head off development of substitute processes by publishers
unwilling to pay prevailing contract prices.

Some larger publishers have sought a steady newsprint supply at steady
prices by buying out, investing in, or sponsoring creation of newsprint
companies.95 Though such publisher-newsprint integration, it is argued,

NRA in 1933-4 and under OPA during World War II encouraged use of the zone map.
See id. at 22-3; H.R. RE,. No. 505, at 73.

For excellent analysis of delivered pricing systems, see Comment, Price Systems a:d
Competition, 59 YALE L.J. 426 (1949).

88. FRIEDM~A, THE NEwSPRINT PRom.Em 65-6, 63 (1948); H.R. REP. No. 505, at
127. A House subcommittee has found "indirect evidence of current price agreements,
although it must be stated that this evidence is largely hearsay and much of it has
been either contradicted or explained." Id. at 126-7. A trade association supervises activities
of Canadian newsprint producers and promotes statistical interchange. Id. at le)-ll,
117-8.

89. Uniformity evidence summarized, id. at 66-70.
90. See Ed. & Pub., Mar. 15, 1952, p. 34 (net earnings higher in 1951 than 190);

article in Toronto Star, quoted in MonoPog, Pozcr Hearings, Pt. 6-B, at 1696; Frim)-
m1.AN, THE NEWSPRINT PROBLEm 78-87 (1948) (indicating profits have risen above pre-
war levels and have exceeded gains of other industries). But see recent claims of decrease
in returns, supra note 68.

91. See testimony of producers summarized at H.R. REP. No. 505, at 87. Existence
of higher prices in spot markets, see note 73 supra, further supports the theory that pro-
ducers could have charged more to contract holders.

92. See H.R. REP. No. 505, at 87-9.
93. See testimony summarized, id. at 88-90.
94. See SUPPLIES FOR A FRME PREss, at 10. Moreover, "newsprint mills require a

greater investment per ton of output than any other paper product ...and, in fact,
require an extremely large capital investment in relation to dollar volume of sales
compared with almost any other product. . .:' Id. at 11. Moreover, older plants, %%which
represent less capital investment than potential new mills, "can earn a satisfactory return
at a price that would not support new ventures." Statement in NEWsrIN:r roa To,!oaruw,
at 117.

95. For list of known publisher newsprint holdings, see NEWSPRINT PAFE% DE-crE
I-svEsTGAaoN, op. cit. mnpra note 86, at 514; Monopoly Pozecr Hearings, Pt. 6-A, at 214.
See description of development of new mills by publishers who bought up untapped South-
ern pine timberlands, id. at 757-77. Aside from the two largest United States firms, mont
domestic newsprint companies "have some financial tie-up with newspaper Iubhlihvr".
Id. at 215. And 10 per cent of Canadian output, according to one estimate, is "currently
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heightens difficulties for dailies without contracts by fencing off existing out-
put more firmly,9 6 publisher investment in standard softwood newsprint has
in some cases augmented total capacity, thus increasing supply for all
publishers.97 But further expansion through integration may be limited by
immense capital requirements,9" together with difficulty of locating timberlands
both usable and available. 99

Publishers have recently aided development of substitute or variant produc-
tion methods which, although not all perfected, could permit dailies to
control their own supply sources. Newspapers have invested in Texas and
Alabama mills using Southern pine timbers, cheaper to purchase but more
expensive to pulp than standard softwoods. 10 0 And publishers, as well as
public and private research agencies, have experimented with fair success on
processes using hardwoods chemically pulped, 10 1 bagasse (sugar cane
wastes),1O2 straw, and de-inked old newsprint.10 3 Yet full utilization of new
newsprint technologies may await further publisher dissatisfaction with news-
print supply conditions 104 and producer price policies.

involved in ownership-relations between American publishers and Canadian mills."
FRIEDMAN, THE NEVSPRINT PROBLEM 40 (1948). In some cases, producers have issued
capital stock to publishers in consideration of long-term newsprint contracts. NEWSPRINT
PAPER DEREEx INvwsTiGATioN, op. cit. supra, at 53-4

96. See H.R. REP. No. 505, at 13-4; RAY, AxA.Ysxs OF SOME EcoNOMIc CAUsEs AND

CONSEQUENCES OF DAILY-NEWSPAPER INTEGRATION 7 (1951).
97. See H.R. REP. No. 505, at 13. Some publishers have started new newsprint firms,

note 95 supra; others have added new mills to companies they purchased; still others
have revived closed-down mills or converted mills producing other paper products to
newsprint production. Ed. & Pub., Jan. 25, 1947, p. 30.

98. See note 94 supra. Small publishers, whose dissatisfaction may be greater than
that of large dailies, do not have necessary capital. The smallest papers, it has been
reported, do not even have resources to participate in collective establishment of new
facilities. Monopoly Power Hearings, Pt. 6-A, at 355. See data on direct relation
between extent of integration and circulation size, in NEwsPRiNT FOR To MoaRoW, at 34.

99. See notes 84 and 85 upra. Yet there has been some expansion of capacity of
publisher-owned firms, encouraged largely by Defense Production Administration grant-
ing of certificates of necessity permitting accelerated plant write-offs. See Wall St.
Journal, Feb. 21, 1952, p. 20, cols. 1-2.

100. Monopoly Power Hearings, Pt. 6-A, at 759; see generally, id. at 757-77 and
also note 85 supra.

101. Communication to the YALE LAW JOURNAL from H. R. Josephson, Chief,
Division of Forest Economics, Forest Service, Department of Agriculture, dated Nov.
27, 1951, on file in Yale Law Library; see also H.R. REP. No. 505, at 18.

103. For description of bagasse processes, see id. at 19-20. A Florida mill is planned
to produce 45,000 tons annually at no higher costs than regular newsprint. Ed. & Pub.,
Aug. 25, 1951, p. 15.

103. One small, publisher-owned de-inking mill is now in operation. The per-ton
cost is $175, higher than standard newsprint contract prices, Pulp and Paper, Oct., 1951,
p. 35, though the process could profitably produce newsprint at $100 a ton. Monopoly
Power Hearings, Pt. 6-A, at 901-2.

104. See communication from H. R. Josephson, mspra note 101.
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Syndicated featueres
The most popular syndicated comics, columns, crosswords, and other

"name" features,10 5 effective stimulants of reader demand,10 0 are unavailable
to some papers. Syndicates frequently sell features through franchises with
"territorial exclusivity" in the buyer's own city and sometimes neighboring
towns as well.10 7 When exclusive contracts expire, features may not change
hands, for non-franchise holders are often smaller dailies adjoining large
metropolitan centers, and are unable to bid features away from prior holders.10 3

Moreover, package selling of features at a flat price may encourage large
buyers to purchase unneeded items which then become unavailable to other
publishers. 0 9 Control of important syndicates by national newspaper chains
sometimes results in termination of the non-affiliated daily's contract when
the network owner wants to place a feature in his own daily outlet.110 Finally,

105. General features were sold by 145 syndicates in 1951, ED. & PuM. Yn'Unr
231-2 (1952), and news-pictures by S4 syndicates in 1951. Id. at 234 (1951). A few
syndicates put out dozens of features. In 1946, AP newsfeatures offered 62; King
Features (Hearst), 148; NEA Service (Scripps-Howard), 36; United Features (Scripps-
Howard), 35. SURVIVAL OF A Faan, Comxprrrwa PREss, at 45-47. And in 1952, the
Chicago Tribune-New York News Syndicate offered 69. En. & PuB. YnAnMrox 3 (1952).

106. Data on percentage of non-advertising space devoted to various content categories
in metropolitan dailies from 1910 to 1942 indicate increasing reader desire for syndicated
matter, including photos. In this period, space percentage for "comic strips and single"
increased 510%; other illustrations, 103%; amusement features, 45%; "women's interests'
153%. "Columns dealing with public affairs" received no space in 1910, but almost as
much space as original editorials in 1940. Computed from data in Mott, Trc"ds in News-
paper Content, in MAss CoaD.umcATioNs 337, 339 (Schramm ed. 1949).

107. See LE, TaE DAILY NEwsPAPER IN AuEncA 600-1 (1937); letter from
Stanley Callins, past president of Pennsylvania Publishers Association, in SunvivA op
A FPar, Coamm=-prla PREss, at 44. For indication that area of territorial exclusivity may
be larger for some features than for others, see Defendants' Answer, pp. 6-7, Caplin v.
United Feature Syndicate, Inc., Civil No. 42-414 (S.D.N.Y. 1947) (suit by Al Capp for
alleged damages incurred through syndicate's methods of selling "Li'l Abner"; stipula-
tion of discontinuance executed in 1948. Communication to YALE LAW JOUnNAL from
Sidney A. Diamond, attorney for plaintiff, dated Mar. 11, 1952, on file in Yale Law
Library.)

108. See LEE, THE DAILY NnwsaAPER ix Axnrc.. 600-1 (1937).
109. For brief discussion of package selling, see Defendants' Answer, pp. 7-8, Caplin

v. United Feature Syndicate, Inc., supra note 107. NEA Service, Inc., offers a "full"
package service, as well as "tailored versions" for smaller newspapers. See EA.
advertisement, ED. & PUB. YEArnooK 2 (1952). Occasionally a publisher has bought up
rights to "dozens of features," printing, however, only a few. Fou L-uni, XnveSPAFzn
Co ss rio. TODAY 44 (1951) (unpublished thesis in Department of Economics, Har-
vard University).

110. The deprived newspaper may have built up substantial readership following on
the basis of the feature it loses to a chain. For examples of transfers of features to
chain papers connected with syndicates, see Newark Evening News Publishing Co. v.
King Features Syndicate, Inc., 7 F.R.D. 645 (D.N.J. 1943) (denial of defendant motion
for summary judgment; proposed transfer of "Blondie" and other comics to N.Y. Journal-
American); FoUTQ=T, op. cit. supra note 109 (transfer of "Hopalong Cassidy"
to Chicago and Boston Hearst dailies); SURVIVAL OF A From, Co.mmzirm Prass, at 44.
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when syndicates are affiliates of wire services, purchase of a popular feature
may be conditioned on subscription to a telegraphic news report. 111

Wire services
Even the most thoroughly staffed daily cannot cover widely-scattered world

and national news events without the use of one of the major wire services--
Associated Press, United Press, or International News Service.1 12 Among
the services, AP is the publishers' favorite. A cooperative association,110 its
member-publishers include the great majority of the nation's daily owners.114

Under the terms of its present by-laws, compelled by the Supreme Court's
1945 decision in the AP antitrust case,"1 5 AP may not refuse membership to
applicants on grounds of their potential competition with present members.110

In recent years, however, AP has denied membership to some dailies who

111. For one example, see ibid. See also communication to YALE LAW JOURNAL from
General Office, Associated Press, dated Feb. 14, 1952, on file in Yale Law Library,
indicating that only college, foreign language, and non-domestic newspapers acquire AP
photos or features without possessing AP membership.

112. Cf. United States v. Associated Press, 52 F. Supp. 362, 366 (S.D.N.Y. 1943),
aff'd, 326 U.S. 1 (1945). An inspection of ED. & PUB. YEARBooK (1952) shows that only
a few domestic dailies fail to take either AP, UP, or INS reports. There are, however,
46 services presently selling news in this country, many of them providing special-interest
reports. ED. & PUB. YF-anoox 232, 234 (1952). For history of wire services, see LEE,
THE DAILY NEWSPAPER IN AMERICA CC. 13, 14 (1937); RosEwvATa, HISTOiY OF Co-
OPERATIVE NEWsGATHERING IN¢ THE UNITED STATES (1930). Increasing reliance on wire
services is indicated by the fact that percentage of foreign news and features in sampled
metropolitan dailies increased by 155% between 1910 and 1930. Computed from data in
Mott, op. cit. supra note 106.

113. Domestic general-circulation dailies getting AP service are members or asso-
ciate members of AP; those who get UP or INS service are subscribers. AP members
are under an obligation to supply news to the AP, and they may not furnish "spon-
taneous" news to any non-member agency or publisher. See Associated Press v. United
States, 326 U.S. 1, 8-9 (1945). The by-laws on these requirements have not changed.

114. AP's 1951 domestic newspaper membership was 1,733, Ed. & Pub., Apr. 12, 1952,
p. 9, a figure which includes some dailies twice because of Sunday editions. Communica-
tion to YALE LAW JOURNAL from General Office of Associated Press, dated Apr. 14, 1952,
on file in Yale Law Library. In 1941-1942, ratio of UP domestic subscribers to AP
domestic members was 3 to 4; INS-AP ratio was I to 4. Associated Press v. United
States, 326 U.S. 1, 40 (1945) (dissenting opinion).

115. Associated Press v. United States, 326 U.S. 1 (1945), affirming 52 F. Supp.
362 (S.D.N.Y. 1943).

116. Under the new by-law, Art. 11 (7), passed in 1945, "no member or director shall
take into consideration in passing upon such applicant the effect of his or its admission
upon the ability of such applicant to compete with members in the same city and field,"
Ed. & Pub., Dec. 1, 1945, p. 66. Yet under a literal reading, the members can take
into account an applicant's competitive status if he is in the same city but not in the
same "field" (morning, evening, or Sunday). The limited wording resulted from the
fact that outlawed, old by-laws imposed special restrictions only on applicants in the
same city and "field" as an existing member. See District Court decree, U 1, United
States v. Associated Press, Civil No. 19-163, S.D.N.Y., Jan. 13, 1944.
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"could not meet the required standards of qualification." 7 And AP assess-
ments, which have risen in the post-war period, 18 are set at the absolute
discretion of the Board of Directors. 1 9 Moreover, the guiding principle for
assessment determination is population size of the daily's locale, ' ° a criterion
which ignores page-size or circulation differences among AP members in the
same town. But because of the extensive news coverage which AP's co-
operative structure provides, few publishers willingly go without AP service,
whatever the cost.'

2 '

UP and INS subscriptions are often sold with special bonus guarantees for
early buyers. Both services grant many subscribers "asset value" contracts.
These guarantee the publisher a special payment which a subsequent compet-
ing subscriber must pay in addition to standard service charges." '-

Such extra fees for new applicants a few years ago averaged approximately
$25,000 for UP and $30,000 for INS.'2 Although in most of the very larg-
est cities dailies do not hold "asset value" contracts, 2 4 elsewhere "asset
value" contracts with both UP and INS ensure the sole publisher, frequently
a member of AP, a cost advantage over potential competitorsY2

117. Communication, supra note 111. It is not precisely clear what such standards
are, since they are not all specified in the by-laws. Some of the standards considered,
however, are existence of a paid subscription list; ability to supply AP with local news;
and size of staff and plant. Communication, supra note 114. The Board of Directors
can elect to Associate Mfembership, while the annual membership meeting elects toJ
Regular Membership. Communication, supra note 111.

118. Communication, supra note 114.
119. By-laws, Art. VI (3), VII (1), VIII (1) (1945). Moreover, "[tlhe nature

and extent of the news service to be furnished to a member shall be determined by the
Board of Directors, upon the member's admission ... " By-laws, Art. VII (1), re-
printed in Ed. & Pub., Dec. 1, 1945, p. 67.

120. Communication, supra note 111.
121. See note 114 supra.
122. Associated Press v. United States. 326 U.S. 1, 13 rll (1945); Hcarihgs be!ore

Subconmittee No. 2 of the Committee on the Judiciary on H.R. 110, Eth Cong., 1st Sess.,
18-9, 40-1, 55 (1947). In 1944, UP had "asset value" contracts with 215 subscribers in 144
cities, and INS had such contracts with 64 subscribers in 62 cities. Government's Proposed
Findings of Fact, Comparison of Proposed Findings of Fact and Conclusions of Law Sub-
mitted by the Government and Those Submitted by the Defendants, p. 66, United States v.
Associated Press, Civil No. 19-163 (S.D.N.Y. 1944). In addition, 13 INS subscribkrs
held territorially exclusive contracts. Id. at p. 6S. Smaller new services often sell their
reports on a territorially exclusive basis. See Hearings on H.R. 110, supra, at 5, 44;
United States v. Associated Press, 52 F. Supp. 362, 367 (S.D.N.Y. 1944).

123. Averages compiled from figures, Government's Proposed Findings of Fact, supra
note 122, at p. 66. For description of how asset values are computed, see Hearings on
HR. 110, supra note 122, at 18.

124. In 1944, no morning or evening daily in New York, Washington, Philadelphia,
Detroit, Baltimore, Cleveland, St. Louis, or Boston held such contracts with UP; no
morning paper in Los Angeles or Chicago; and no evening paper in Pittsburgh.
Defendants' Proposed Findings, Comparison of Findings, supra note 122, at p. ti3.

125. In 1944, the only publisher in 26 monopoly newspaper cities had UP and I.NS
asset value contracts plus AP membership. In 18 other cities, the unly morning or
evening paper had the same status. Ibid.
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Labor and Equipment

No daily newspaper can derive maximum efficiency from labor or equip-
ment. Essential speedy newspaper production results in brief clock-time for
press utilization.120 And since news editors cannot direct a perfectly smooth
flow of "copy" to the printshop, type-setting machines and labor often work
at less than full speed between pre-deadline peak loads. 127 Thus publishers
must employ men and machines that cannot be utilized to full capacity.

Standard union contract provisions block greater newspaper plant efficien-
cies. International Typographical Union contracts traditionally call for
"bogus": unnecessary reproduction in type of all local ads arriving at the
printshop in matrix form. 128 ITU contracts also require hiring of apprentices
who may not assume full printshop duties for six years.12 And despite ITU

126. Press-clock-time is almost always under 6 hours, and usually 1 to 3 hours.
Malone, Econwmic-Technological Bases for Newspaper Diversity, 28 JouxN. 0. 315, 318
(1951). In some cases the period is as low as 50 minutes. Ray, Economic Forces As
Factors in Daily Newspaper Concentration, 29 JOURN. Q. 31, 34 n.18 (1952).

127. See RAY, ANALYSIS OF SOME ECONOMIC CAUSES AND CONSEQUENCES OF DAILY-
NEwsPAER INTERATION 12 (1951); International Typographical Union, 86 N.L.R3.,
951, 1025 (1949) (Intermediate Report): "Most, but not all, newspapers operate in
peaks and valleys." To some extent idle type-setting capacity may be taken up by careful
scheduling of non-"live" news and feature stories throughout the week. And if the
daily has a Sunday edition, it can set up and run off certain sections of it during hours
when linotypes or presses are not in use. A morning-evening combination ownership
permits further maximizing of capacity, for machines can be run around the clock. Sec
FouQuEr, NEWSPAPER COMPETITION TODAY 87 (1951) (unpublished thesis in Economics
Department, Harvard University).

Dailies must often provide trucks for extra-urban delivery and for delivery to news-
stands, carriers, and post offices, largely because postal service is not speedy enough. See
Hearings before the Committee on Post Office and Civil Service on H.R. 2982, 82d Cong,,
1st Sess. 357 (1951). For vehicular statistics, see CENSUS OF MANUFAarUBES 1947:
NEwsPAPERs, PERIODICALS, BOOKS, AND MISCELLANEOUS PUBLISHING 5 (1949). Many
of these trucks cannot be utilized continuously.

128. Art. IX, § 2, ITU General Laws, provides: "The interchanging ... or buying
of matter, either in the form of types or matrices, between job offices, or between news-
paper and job offices .. .not owned by the same .. . firm . .. and published in the
same establishment, is unlawful, and shall not be allowed unless such type or matrices
are reset as nearly like the original as possible, made up, read and corrected and a proof
submitted to the chairman of the office. . . ." Another section of the "laws," Art. IX,
§ 3 permits exemption of non-local advertising from this requirement, which is normally
confined to local ads. International Typographical Union, 86 N.L.R.B. 951, 1025 (1949).
ITU claims that "bogus" does not increase costs but only takes up slack production
periods. Publishers reply that they could eliminate slack themselves if "bogus" did not
exist. Id. at 1027. An NLRB Trial Examiner has concluded that "bogus" is "wasteful,"
id. at 1029, and that its elimination would cut newspaper labor needs by 2 to 5 per cent.
Id. at 1027. For unsuccessful attempt of publishers to challenge "bogus" as a violation of
§ 8(b) (6) of the Taft-Hartley Act, see note 280, infra.

129. See ITU General Laws, Art. I, §§ 1, 13. The number of apprentices is set by
Art. I, §§ 20, 21. Some publishers have complained that ratios allow insufficient replace-
ment of journeyman printers. See Hearings before Senate Special Committee on Small
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assurances of cooperation in fostering technological progress,cO the union
has often demanded contract provisions guaranteeing its prior consent to
composing room innovations. 131 Steep wage advances for mechanical and
editorial employees further reflect organized labor's strength in the newspaper
industry.132 Current wage levels for newspaper employees, a highly skilled
industrial group, dwarf wages in most manufacturing fields.1m Lesser pub-
lishers often feel the effects of unions' profitable agreements negotiated with

Business, 80th Cong., 1st Sess. 449 (1947). Yet ITU officials say apprentice quotas are
enough to meet "normal operation!' needs. Id. at 51S-9. For discussion of merits of ap-
prenticeship "laws," see id. at 447-53, 518-34. For discussion of other provisions of ITU
General Laws, see id. at 303 et seq.

130. See, e.g., statements, id. at 518.
131. See, e.g., 1949-1950 contract with Champaign, Ill., newspapers. 2 ButAu OF

N-xrONxAL AFFAms, CoLLEcrivE BAmAINING NwoTANioNs AND CoNcrrs, SE.Lu rm
ConRrAcTs n TFxT 265. See also, ITU General Laws, Art. III, § 12. ITU domain is
principally the composing room, where type is set and pages "made up.' Among new
technological devises introduced into composing room, see note 13S infra, the most contro-
versial has been the teletypesetter, which operates standard typesetting machines auto-
matically from perforated tapes. ITU wants its members to punch the tapes; dispute over
jurisdiction has led to strikes and lockouts. See LEE, THE DAILY NnwsPA tr I:; AimrncA
156-7 (1937); Hearings, supra note 129, at 555-7. Some ITU contracts forbid use ot
tape supplied by wire services, unless the tape supplier hires union operators, and some
locals have refused to handle taped syndicated features entirely. Ed. & Pub., Mar. 8, 1952.

132. For history of ITtJs rise to power, see Lrxn THE DA.Y NEwsPrpa I;
AmmucA c. 6 (1937). The three other mechanical unions are International Stereotypgrs
and Electrotypers' Union, the International Photo-Engravers' Union, and the Interna-
tional Printing Pressmen and Assistants' Union. Almost all non-mechanical workers are
under the American Newspaper Guild, founded in 1933 by Heywood Broun. For de-
scription of its organizational development see Em'ay, HsToy OF THE AmnCrm;
NFvsPAPM PuBusH RS AssOCIATION c. 15 (1950). See also Associated Press v. NLRB.
301 U.S. 103 (1937) (sanctioning Wagner Act protection for editorial employees acting
on behalf of the Guild).

133. Compared either to production workers in other printing and publishing trades
or to workers in all manufacturing of durable or nondurable goods, newspaper mechan-
ical workers in 1950 received higher average weekly earnings for fewer average weekly
hours, and thus higher average hour earnings. Compare BuREAu OF L=Oa STATIsTICs,
EmPLOyMENT, HoURS, AND EARNINGS: PRIh*NG, PUBLISHING, AND ALLIED INDUsTrmEs
3-4 (1951) (mimeo. release), with id. at 1-2, 5-14, and BUREAu OF Lroa STxrIsrcs,
SummARY OF EARNiNGS AND WAGE RATE SERIES, ALL MANuFACrURING, DuARni AND
NONDURABLE GooDs, SELEcTED Pmons, 1939-1951 (1951) (mimeo. release). Published
figures comparing newspaper mechanical worker wages with those of similarly slilled
workers in other fields are not available. The 1939-1950 increase in average hourly wages
vas less steep for newspaper mechanical workers than for production workers elsewhere,
probably because unionization came later for most industrial than for printshop workers.
Compare ibid., With Bup Au OF LABoR STATISTICS, U~NoN VAGES Aim HoURS: PRINTING
INDusT Y 2 (1950).

Comparison of non-mechanical newspaper wages vith those in other fields is more
difficult. Earnings of unionized editorial employees are probably substantially higher
than those of production workers or of office workers in other industries. Compare Guild
Reporter, Feb. 8, 1952, p. 10, 'with SUMMARY OF VA&- RATE EAMNINGS, supra, and
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"leading" dailies ;134 and where city-wide bargaining exists, all papers pay the
same wages.

13 5

Alarmed by rising production costs and perhaps inspired by scientific ad-
vance in other mass media, the newspaper industry has recently attempted to
leap out of technological lethargy.136 In cooperation with allied mechanical
industries, publishers have developed printshop processes aimed at labor and
materiel savings.'3 7 These include "cold" typesetting techniques, which yield
not lead type slugs but printed sheets or films, 138 and improvements on
orthodox "hot" type-setting methods.139 "Cold" products can be used with
either traditional "letterpress" printing presses 140 or with newer and more

Mohn, Salaries of Office Workers in Large Cities, 67 MONTHLY LAn. REv. 240 (1948).
Yet editorial employees may be the highest paid category of non-mechanical newspaper
workers; moreover, wages are undoubtedly lower on non-Guild dailies.

For graphical illustration of 1940-1950 wage increases, see infra at p. 995.
134. Wage rates do vary considerably from city to city. See Hearings, supra note

129, at 550-4 (ITU scales); Guild Reporter, Jan. 25, 1952, p. 7, Feb. 8, 1952, p, 10
(ANG scales). And publishers' claims that profitable agreements with large publishers
are "enforced" on smaller ones, SURVIVAL OF A FREE, ComlFrTITiv PRnss, at 60, are hotly
disputed by unions. See Hearings, supra note 129, at 546, 549. Yet locals dealing with
smaller dailies are undoubtedly bolstered by reports of successful negotiations elsewhere.

135. For examples of city-wide bargaining, see -Guild Reporter, Jan. 25, 1952, p. 6
(ANG in San Francisco); Wage Chronology No. 15: New York City Printing, 1939-
1950, 72 MONTHLY LAB. REv. 555 (1951) (ITU and Pressmen Union in New York City).
Bonus and other ancillary arrangements, however, may differ among participating dailies,

136. "While tremendous strides have been made in press development, there has
not been in 35 years any basic change in the method or speed of body type composition,
or the productivity per typesetter." Malone, supra note 126, at 322. For one explana-
tion of technological lag, see Fortune, Oct., 1949, p. 101.

137. See EMERY, HISTORY OF THE AMERICAN NEWSPAPER PUBLISHERS AssoCIATION
215 (1950).

138. Two of these methods involve "photo-composition": one produces copy which is
photographed and then reproduced on sensitized offset plates or in engravings; another
issues a sheet of film which can be projected directly on the sensitized plates or on
photographic paper, thus obviating the photo-copying stage. Another method, involving
the Lithotype, types directly on a plate immediately utilizable for offset presses. Earlier
models of "cold" machines used typewriter type faces, but many newer models use print type
faces. For description of these processes, see Zeisler, The Revolution in Printing: A
Critical Appraisal, 26 JoumR. Q. 281 (1949); Fortune, Oct., 1949, p. 101; Ed. & Pub.,
Oct. 14, 1950, p. 92; Barnhart, New Processes in Letterpress Printing: "Cold Type"
and the Magnesium Plate, 25 JOURN. Q. 12 (1948). The potential cost advantage of these
processes lies in increased per-machine output and in elimination of stereotyping stages.
Yet some technical experts suggest that photo-composition methods do not permit flexi-
bility in making corrections and changes, and some doubt that at existing levels of skill
operators can match productivity predictions. See Ed. & Pub., Oct. 14, 1950, p. 92;
Zeisler, supra, at 286.

139. The leading improvement is the teletypesetter, supra note 131. According to one
estimate, the "TTS" increases output of otherwise standard linotype or intertype machines
from "50 to 100% at no increase in cost." Ed. & Pub., Jan. 12, 1952, p. 57. For history
and description of "TTS," see ibid.; Ed. & Pub., Nov. 10, 1951, p. 49.

140. The Perry Process makes photo-engravings on magnesium plates of photo-
composed material. The plates are then curved and placed on the press, without necessity
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economical "offset" presses, which employ chemistry rather than pressure to
put ink on paper. 41 Other innovations streamline dailies' stereotyping and
photo-engraving departments. 1 '

Full utilization of recent inventions, however, probably awaits demonstra-
tion of mechanical speed and dependability of new processes.14 3 Moreover,
the established daily, large or small, is reluctant to replace highly-capitalized
equipment with costly printshop changes ;144 retooling may await expiration
of a substantial portion of present plant. Finally, fear of union hostility may
further delay plant modernization. 4 5 Some of the new type-setting methods,
in fact, have been used by large dailies only when mechanical workers were
out on strike.' 46 And at the strike's end, the journals reverted to traditional
printshop operations. 47 Yet entering publishers, not saddled with heavily
capitalized orthodox machinery, may more readily contemplate installation
of new machines. New publishers limited in potential circulation by small
city population may particularly welcome novel equipment; their small press-

of stereotyping. See Barnhart, supra note 138, at 12-14. Magnesium plates, also considered
for use in standard printing operations, are light enough so that presses built to carry
them could run up to twice as fast as present equipment. Ed. & Pub., Oct. 14, 190,
p. 92.

141. "Offset" presses print from sensitized plates upon which light rays have made
emulsive patterns which determine patterns of ink-receptivity. Thus the offset process is
photographic in nature and forms a natural adjunct to new typ.-setting techniques also
photographic in nature. See Ed. & Pub., Nov. 4, 1950, p. 26. Yet the "offset" process
apparently has "inherent limitations" of speed which prevent its use "by large circula-
tion papers to any great degree." Malone, supra note 126, at 324. But often more economical
than standard rotary press units, see Fortune, Oct., 1949, p. 106, and less demanding in space
requirements, these presses may successfully be used by small dailies and weedies.

For other press innovations and new ink formulas, see Zeisler, supra note 133; Ed.
& Pub., Nov. 4, 1950, p. 26.

142. In addition to attempts to speed up chemical engraving processes, Ed. & Pub.,
Oct. 14, 1950, p. 92, a new "dry" photo-electric engraving process has emerged which
small dailies have used successfully for speedy reproduction of news photos. See com-
munication to YALE LAw JomuALi. from William M. Simmons, president of The Harvard
Crimson, dated Jan. 12, 1952, on file in Yale Law Library. For description of newsprint-
saving developments in stereotyping, see Ed. & Pub., Apr. 14, 1951, p. 53.

143. See Ed. & Pub., Oct. 14, 1950, p. 92; notes 138, 141 supra. The teletypsetter,
however, has apparently "proved" itself and is gaining rapid acceptance. See Ed. & Pub.,
Jan. 12, 1952, p. 57.

144. See Ed. & Pub., Oct. 14, 1950, p. 92.
145. See Hearings, supra note 129, at 441-2; COMeMIssIoN oNi FRMt',.,, OF rHE PrxEsS,

A FREE A-D REsPoNsmIm PRESS 32 (1947).
146. See, e.g., introduction of typewriter keyb,ard on linotype machines in struck

Springfield, Mass., dailies in 1935, LEE, THE DAiLy NEws, PE ni AmEricA 157 (1937);
use of Varitype photo-composition process in struck Chicago dailies in 1947-1949.

147. Chicago newspapers returned to orthodox "hot" type prucesses when the ITU
strike ended. And New York dailies in 1948 hired personnel and trained them as,
varitypists, planning to discharge them "hun a zttlemnent wab reached ubviatiug t'te
[ITU] strike danger." International Typographical Union, z, N.L.IB. 951, LUt4 w51
(1949).
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runs make "offset" presses feasible, and relatively infrequent edition changes
minimize any inflexibility problems of "photo-composition" typesetting.148

The cost structure of daily press operations favors the daily with greater
circulation. For an average unit of newspaper production, 49 some costs
are about equal for dailies of all circulation sizes. Newsprint costs per unit
are undiminished by higher circulation,5 0 though non-contract holders may
pay higher newsprint prices than dailies under contract.'' Similarly, per unit
postal charges may be almost as costly for large-circulation dailies as for
smaller papers, 5 2 although for all circulation-and-mail department activities,

148. See notes 138, 141 supra; Malone, supra note 126, at 324. But cf. Nixon, The
Problem of Newspaper Monopoly, in MASS CoMMuNIcATIoNs 158, 166 (Schramm ed.
1949): "The 'monopoly' omnibus is here to stay. . . It is doubtful . . . whether either
[cheaper 'cold-type printing'] or facsimile papers will offer any serious competition to
the established general-circulation dailies that do a good job of supplying the wide variety
of expensive news, opinion, features, and advertising that readers have come to demand."

149. A convenient average unit figure is 1000 or 10,000 8-page papers. (Total number of
pages issued yearly X average daily circulation = total pages in the year. This,
divided by 8000 or 80,000 = total number of 1000 or 10,000 8-page units. This, divided
into annual operating costs = average unit cost.) See BoRaN, TAYLOR & Hovon,
REvENUES AND ExPENsEs OF NEwsPAPER PuBusHzs ixN 1941 22-3 (1946). A similar
base, 1000 1-page units, similarly derived, is used for average unit labor costs in graph
at p. 1008 infra.

150. Pounds and cost of newsprint used per 10,000 8-page unit in year ending Sept.
30, 1951, for 10 sampled dailies:

Circ. in 1000's 10 11 13 19 20 25 31 31 75 85

Pounds 1156 1090 1113 1188 1103 1101 1113 1178 1081 1064

Cost in $ 62.27 63.55 62.86 66.82 63.77 67.69 62.83 72.33 63.62 60.09

Source: Data compiled for newspapers' confidential use by Newspaper Audit and Re-
search Bureau, copy on file in Yale Law Library.

Theoretically, poundage discrepancies should be non-existent, but poundage counts
or average circulation data may be imperfect. With the exception of one of the 31,000-
circulation papers, the near-uniformity of unit costs indicates that all these dailies held
mill contracts assuring most of their needs.

151. See notes 70, 73 supra.
152. Under existing second-class mail rate schedules, daily newspapers are carried

to delivery points within the county of publication at no charge, at one cent a copy (for
a service most papers cannot use), or at one cent a pound, depending on the service.
Charges for delivery outside the county are also based on poundage, with a zone
system stepping up rates for advertising content as delivery distances lengthen. See
SEN. REP. No. 694, 82d Cong., 1st Sess. 12 (1951). With poundage the criterion for most
mail rates, two papers mailing out the same percentage of their total units of production
would be paying the same average unit cost for postal service, so long as delivery
distances and percentage of advertising content were also equal. But specific evidence
covering these factors for different classes of dailies is not available. Yet rural papers
probably use mails more than urban papers. Hearings before the Senate Committee oil
Post Office and Civil Service on S. 1046, S. 1335, and S. 1369, 82d Cong., 1st Sess. 243
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unit costs tend to diminish with increased drculation.20 Available data do
not permit evaluation of relative costs of features and wire services. But
average unit labor costs diminish directly with greater drculation.'" Editorial,
advertising, and composing departments work toward completion of page
"forms" for the press. Work in producing "forms" depends not on the volume
of copies ultimately printed, but on the number of pages in an individual
copy. And although larger-circulation papers generally contain more pages
per copy than smaller dailies, page number does not directly rise with circula-
tion.15 Greater circulation thus does not add proportionately to the costs of
producing the daily's contents.151 And because these departmental expenses

(1951). And small papers are less able to use private distribution methods. See id. at
212. However, mailings of metropolitan papers may pay higher zone rates because of
wide regional or national distribution. See id. at 253. Moreover, percentage of total
space devoted to advertising is probably greater for this class of papers, see BoRum.,
TALOR & HovE, REVENuEs AND ExPENSEs oF N wsAPrn PnLISnnms IN 1941 17
(1946) thus increasing the advertising poundage, to which the zone rates apply.

153. 1950 costs, per average 1000 8-page unit, for circulation-and-mail departments
of 95 non-metropolitan dailies in 11 circulation groups:

Circ. i 1000's 3-5 5-6 6-8 8-10 10-15 15-20 20-25 20-35 25-40 30-50 45-85

Cost in $ 528 5.12 4.95 4.84 3.96 3.60 2.92 2.96 2.44 2.91 3.48

Source: Computed from data in NEwsPAPER AUDIT AND RESE=nCH BuanAu, SPrc"
STATisrcAL REPoRT (1951).

154. See graph at p. 1003 infra. Unit cost data for building and plant or for supplies
other than ink and newsprint are not available.

155. Average number of pages per issue in 1941 for the median newspaper in each
of six circulation groups representing 74 dailies:

Circ. in 1O00s 0-6 6-10 10-20 20-50 50-100 100 plus

Pages 8.1 11.9 14.7 17.7 24.4 35.3

Source: BoRDEx, TAYLOR & Homw REvENuEs AmN EXPENSES OF NEwsPAPER PumusHms
ix 1941 17 (1946).

But additional work on each issue is required by the greater edition frequency and
wider news and feature coverage of larger dailies. Many afternoon dailies, for instance,
attempt to change the front page's face with each new edition. And metropolitan dailies
attempt to provide "exclusive" coverage of non-local events, in addition to wire service
reports.

156. 1950 unit costs per average 1000 8-page unit for editorial, advertising and composing
departments of 95 non-metropolitan dailies in 11 circulation groups:

Circ. in 1000"s 3-5 5-6 6-8 8-10 10-15 15-20 20-25 20-35 25-40 30-50 45-85

Edit. cost in $ 14.0 102 102 8.64 7.66 6.64 525 5.04 5.15 4.94 4.26

Adv. cost in $ 10.1 5.86 6.41 5.91 4.62 4.12 3.60 2.87 3.18 2.50 1.93

Comp. cost in $ 19.7 14.4 14.3 9.94 8.71 7.50 6.18 6.70 6.95 6.06 3.40

Source: Computed from data in NEwSPAPER AUDIT AND REsEARCH BUEEAV, SVFFIAL
STATISTIcAL REPoRT (1951) (for 1950).

Costs in editorial, advertising, and composing departments constitute about 50 per cent
of total in the lowest circulation group, about 40 per cent in the highest circulation
group. Computed from data, ibid.
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constitute a large part of the paper's operating budget, unit costs diminish
as circulation size expands :157 large circulation directly produces operating
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ENUES AND EXPENSES OF NEWSPAPER PUB-
USHERS IN 1941 23 (1946).

efficiency.
Although restrictions in newsprint,

features, and wire service news may
hedge the smaller daily's route to
greater circulation, efficiency may
come through horizontal combina-
tion. Local combination or "partial
combination" permits fuller utiliza-
tion of plant capacity, together with
centralized management, research,
financing, purchasing, and selling.168

Combination in chains, particularly
regional networks, brings member-
dailies some economies through cen-
tralization and specialization, but
necessary localization of most news-
paper activities severely limits chain
efficiencies. 5 9  Thus without ex-
panding its circulation, the locally
independent smaller daily can do
little to improve its efficiency: union
rules and the difficulty of introducing
sweeping printshop changes may

157. See graph on this page.
For other graphical representations of the decreasing costs pattern, illustrating "en-

gineering cost functions," see Malone, mtpra note 126, at 320-1. The decreasing curve
apparently does not reach a point where increased circulation begets proportional unit
expense increases. "At the present ... the scale of operation over which decreasing costs
prevail ...is far beyond the needs of our largest communities." Id. at 322. For varia-
tions in unit production costs within each circulation range, see BORDEN, TAYLOI &

HovDE, REvENUES AND EXPENSES OF NEWSPAPER PUBLISHERS IN 1941 23 (1946). But ,ee
Ed. & Pub., May 17, 1952, p. 65 (statement that "[e]ach newspaper operation is unique"
and that cost comparisons thus are not "meaningful").

158. See RAY, ANALYSIS OF SOME EcoNomic CAUSES AND CONSEQUENCES OS' DAILY-
NEwsPAPER INTEGRATION 12-13 (1951). "Reductions in personnel are also accomplished
in the mechanical divisions although those economies are less than sometimes supposed."
Id. at 13. Yet duplication of ads in both papers cuts production costs. Ibid. Moreover,
"heavy and expensive newspaper machinery is so well constructed ... that two papers a
day can be printed in the same plant with little increased allowance for depreciations."
Nixon, Concentration and Absenteeimn in Daily Newspaper Ownership, 22 JOURN. Q. 97,
102-3 (1945). Similar economic advantages may be derived from the "partial comba-
tion" plan described note 14 supra. See Nixon, supra, at 104.

159. See RAY, ANALYSIS OF SOME ECONOMIC CAUSES AND CONSEQUENCES OF DAILY-
NEwsPAPER INTEGRATION 13-14 (1951), describing economy in "intellectual overhead"
costs through centralization, and efficiencies caused by "[s]pecialized editorial, advertising,
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foil efforts to lighten the handicaps of small size. And cost rises proportionately
higher than in other businesses drive up the unit costs of papers in all circulation
brackets.' 6 o

TiHE ADVERTISING MARKTr

Because advertising revenues bring in more than two-thirds of total news-
paper income,161 a daily's economic success depends largely on its ability to
sell advertising. Newspapers seek the bulk of their advertising income in two
major commercial markets: the retailer market and the "general" advertiser
market.162 Price of advertising space is quoted in "line" and "milline" rates.
The line rate, used for actual billing, merely tells the advertiser how much
he pays for each line of space. The milline rate amalgamates a daily's line
rate with its circulation. Describing cost per line per million readers, it
informs the advertiser of the price he must pay to bring a given quantity of

management, and mechanical personnel whose output and services are shared... .' More-
over, "[a]ccess of large chains to the capital market facilitates the financing of member
units, since the individual newspaper is freed from the influences and obligation associated
with sources of local capital." Id. at 14. Yet solicitation of local ads, preparation of
local news, page make-up, and most mechanical department functions must be carried on
locally. The recent relative growth of regional or state-wide chains as compared to
national chains, note 5 supra, may indirectly reflect the necessity for localization. Cf.
FouQuEr, NEWSPAPER ComPEsTiON TODAY 94 (1951) (unpublished thesis in Economics
Department, Harvard University).

160. For comparison of costs to those in other industries, see note 132 mipra (labor);

graph at p. 995 infra (labor and newsprint). See also sources cited note 259 infra.

161. See note 61 supra. Publications of "adless" dailies has been rare. See, for E. W.
Scripps' fairly successful effort, LEE, THE DAImY NnwsrAPn ix AMsenJC& 18S-19
(1937). A more modem attempt wvas made by New York's PM, which eventually was
forced to carry ads.

"Approximately 50% of the advertising revenue may be considered to have been
contributed for publishing and profit after the expense attributable to advertising activities
has been deducted. .. ." BonDEN, TRE Ecoxomic ErrFcs oF AnvzMrxsi.x 925 (1942);
to maintain newspapers on the same scale minus advertising would require an ap-
proximate doubling of circulation revenue. Id. at 926. Yet ad publication itself may b2
an important reader inducement; thus most publishers will probably not attempt to omit
ads and double price to the reader.

162. General advertisers are usually producers of (or wholesale distributors) of

goods. Neither the third major market, that of the "classified" advertisers, nor other
specialized classifications are so thoroughly commercial in character. See note 253
in!ra. Percentage of total income from various ad categories for 1951:

Circ. in 100's 10-25 25-40 50-100 Over 100 Composite

"Local" 50.51 43.94 42.84 3724 43.51

"National" 11.93 12.59 12.97 16.93 13.63

"Classified" 10.82 13.34 11.87 14.60 12.66

Source: Ed. & Pub., Apr. 12, 1952, p. 74. "Local" apparently includes retail and other
local display categories. "National" is general advertising.
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message space to each potential customer. 03 Since the lower average unit
costs of the larger daily enable it to produce and disseminate ad messages at
lower prices, dailies with larger circulation generally offer lower milline

MEDIAN GENERAL MILLINE RATES

FOR EIGHT CIRCULATION GROUPS, 1944

12 .

30

8.

0 i. , *

ORCULATION 500 300 100 s0 25 30 5 5
(1,000'S) OR MORE 500 300 100 50 25 30 UNDER

Source: BoRDn, TAYLOR & HOvDE, NATIoNAL ADVERTISING IN
NEwsPAPERs 441 (1946). Rates are "maximilline," or before
discount allowances.

rates, though milline rates vary among journals in any one circulation
group.1

4

163. For example, a daily with a line rate of 5 cents and circulation of 10,000 has
a milline rate of $5, while a daily with a line rate of 10 cents and circulation of 25,000
has a milline of $4. For more detailed description' of milline computation, see Newspaper
Advertising Rates and Data, Dec., 1951, inside back cover. Functions of line and milllne
rates are described in NEwsPRINT FOR TomoRRow, at 78.

164. For nilline-circulation relationships, see graphs on this page and at p. 979,
infra. See also graph in Malone, mtpra note 126, at 319; table in Ed. & Pub.,
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Publishers exact higher rates from "general" than from retail advertisers.
This differential is stretched by refusal of most publishers to allow general
advertisers volume and frequency discounts almost always granted to re-

AVERAGE OLOGAL DISPLAY' ?.IJLUNE RATE FOR

95 NON-METROPOLITAJ DAILUES, 1950

10

a-

0 ..
C!ROLATIOCJ 45 30 25 20 20 I5 10 8 6 8 3
(1.000's) 85 50 40 Z5 25 20 1 10 8 6 5

5 4 8 6 7 II 15 14 II 6 0
GROUP

Source: Computed from data in NEwsPAPER AuIrT AND
RESEARCH BuEAu, SPECIAL STATISTICL REPORT
(1951). "Average" rate = actual revenue received,
divided by lines printed. "Local display" includes some
non-retail advertising.

Dec. 2, 1950, p. 5. Similarly, millines are lower for cities of higher population. Boau,
TAYLOR & Hovi, NATIOxAL ADvERTISING IN NEvsPAPERs 444, 445 (1946).

For milline variations among dailies of like circulation, see data in id. at 441. And see
table of variations for general line rates in Ed. & Pub., Aug. 25, 1951, p. 11, Nov. 17, 1951,
p. 20. Although similar surveys have not been made for retail rates, a sampling of retail
rate figures in AEsER cAx AssociA-noN OF ADvE.RTISING AGENCIES, NEwsPAM-n RATE Dir-
smrEIrrArs, 1950 (1951) indicates significant variations, some of which may be caused by
disparate regional rate levels. See chart in NEwsPRINT rv, Tomonnow, at 79.
Other variations may stem from publisher exploitation of specific market demand ccn-
ditions. See pp. 991-7 infra.
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tailers. 165 Thus, "general" buyers, largely manufacturers or distributors who
advertise branded products, today pay 50 per cent more than retail buyers
for 20,000 advertising line purchases in cities of over 100,000 population. 10 0

And despite "general" advertisers' demands for its modification,'0 7 the rate
differential has increased gradually over the past 20 years; retail rates have
advanced more slowly than general rates. 08

The Retail Market

Retail advertisers typically sell goods in a highly competitive sector
of the economy. Because many retailers distribute products largely
identical with those sold by rival merchants, competition focuses on
price.' 69  Sensitive to cost factors which could hinder competitive pricing,
retailers may cut down the volume of ad purchases as the price of advertising
risesY.70 Moreover, the unique advantages of the daily paper, which make it the
retailer's favored ad medium,' 7 ' may depend on space rate cheapness. Retail-
ing thrives on heavy and continuous consumer traffic.'1 2 Accordingly, mer-

165. When a newspaper's rate card allows volume or frequency discounts, the rate
is known as "open"; a "flat" rate provides no discounting. For description of discount-
ing arrangements, see DuFF, PROFITABLE ADvERTisING IN TODAY's MEDIA AND MIARKTWS

79-87 (1951). Approximately 80 per cent of general rate cards are "flat," but over 90
per cent of retail rates are "open." BORDEN, TAYLOR & HovDE, NATIONAL ADVERTISING
IN NwsPAPEas 439 (1946).

166. See graph at p. 1009 infra. For most categories of smaller papers, the differential
is similar. Estimated 1950 percentage differential in 95 non-metropolitan dailies, based
on "average" rates actually paid by advertisers:

Circ. in 1000's 3-5 5-6 6-8 8-10 10-15 15-2020-2520-35 25-40 30-5045-85

Differential in per cent 22 50 44 44 55 65 63 65 61 48 50

Source: Computed from data in NEWSPAPER AUDIT AND REsEARcH BUREAU, SPECIAL

STATISTICAL REPORT (1951) ("national" rates adjusted to account for agency com-
mission).

167. See BORDEN, TAYLOR & HovDm, NATIONAL ADVERTISING IN NEWSPAPERS 469
(1946). Advertising agencies also ask for modification. See note 265 infra.

168. See graph at p. 1009 infra. Differential for papers in the category represented In
the graph has risen from 37.9% in 1933 to 55.6% in 1950. And the differential in Sunday
edition rates has increased from 54.1% to 68.5%. Data from confidential statistical source.

169. See WILcox, COMPETITION AND MONOPOLY IN AMEUCAN INDUSTRY 54-9
(TNEC Monograph 21, 1940); CLARK & CLARK, PRINCIPLES OF MARKTING 622-3
(1942).

170. See, e.g., Ed. & Pub. Feb. 23, 1952, p. 8 (large New York City department
store trims linage as result of newspaper rate increases). And see dramatic linage rise
following recent retail cut of two New York dailies. Ed. & Pub., May 10, 1952, p. 72.

171. In 1950 "local" advertisers (including other than retailers) spent $1,560 million
in newspaper ads and $844 million for advertising in all other media combined. Nsvs-
PRINT FOR TOMORROW, at 101. See also data on distribution of "publicity dollar" of retail
dry goods stores, in BORDEN, TE EcoNomic EFFECTS OF ADvERTISING 914-15 (1942),
although these specific figures are probably outdated.

172. See id. at 114-15.

[Vol. 61:948



2 MONOPOLY IN NEWVSPAPER INDUSTRY

chants buy frequent quantity display space in dailies for lengthy and fast-
changing lists of bargain offers. 73 Only if retail ad rates are moderate, per-
mitting large linage purchases, can retailers fully exploit the quantity" and
frequency benefits of newspaper advertising. In fact, retailers dissatisfied
with retail ad rates occasionally desert existing local dailies, sponsor Shop-
ping News handouts or rival dailies,174 engage in group boycotts,'7" or turn
to radio and television.' 7 6

Although in each retail market rates and discount schedules are published
on rate cards, rate announcements are not always closely followed. Dailies
occasionally cut below published rates for large retailers who deal directly
with ad salesmen without interposition of advertising agencies. 7 7  Other
publishers, however, deem it "bad business" to grant preferential rate con-
cessions which appear on the daily's books. Instead, they sometimes print
complimentary ads for particular retailers: the books do not register this
concession. And many publishers avoid such direct or indirect rate con-
cessions altogether, but may rig rate cards to allow particularly heav,
discounts for linage volumes which only certain intended retailers can buy.
Moreover, only the most confident publisher will raise retail rates before con-

173. See Tid., indicating price orientation of retail ad content. The point is bst
illustrated by inspection of food, furniture, clothing, and department store display ads
of any daily paper. Customers of retailers find "price" the most "helpful" single aspect
of retail ads, according to one survey, largely because it enables "comparison." "Illustra-
tions" run a close second in "helpfulness." SANDAGE, ADuvrxNGc--THEO.W AND PraC-
TicE 551-3 (1936).

174. Shopping News fliers, which thrived during the depression, have usually been
commercially published, though encouraged by advertisers. In other cases, advertisers
have themselves published the handouts specifically to force down newspaper rates. See
LEE, TH DAmy NEwsPAPER ix Asm'cA 3,8-90 (1937). Newspapers attempted to
suppress the handbills by sponsoring municipal anti-handbill legislation. See ibid.; EuLnY ,

HISTORY OF THE AiERcA- NEWSPAPER PULisnEr s AssocrAxOu 125 (1950); Imo:.,
PUBLc OPINION AND PROPAGANDA 107-11 (1950). For description of advertisers' spon-
sorship of a general circulation daily because "they did not like" presence of local daily
monopoly, see LEE, op. cit. supra, at 372.

175. Twelve stores boycotted the New York World-Telegram in 1932 and succeeded
in modifying a proposed rate rise. LEr, TaE DAILX NEwsPAPER IN A'iu IcA 372-3
(1937). And for sketch of boycotts in New Haven and Pittsburgh, see id. at 372. In
1943, fifteen New York department stores and their trade association were fined 1$5,000
each after pleading iwlo contendere to an information filed by the Department of Justice
charging violation of the antitrust laws in an attempted conspiracy to boycott the New
York Times because of hostility to an announced increase in ad rates. 11 U.S.L WNeu
2739 (S.D.N.Y. 1943).

176. Cf. Ray, Competitionr in the Newspaper hIdustry 15 J. MARmnNG 444, 445
(1951). See p. 992, infra. For analysis of retailer radio usage, see SAN.%GE, RADio AD-
VERSING FR REr An.XS (1945).

177. "Most retail advertising is prepared by the advertising department of the retail
store, and ordered directly from the newspapers." DuFFY, op. cit. .supra note 165, at 84.
See note 178 infra.
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sulting dominant retailers to gain their counsel and estimate their future
response.'

7 8

Where two or more dailies serve a single community, the paper offering
lower milline rates generally secures greater retail display linage. 179 Retailers,
however, often prefer to advertise in an evening daily; its circulation is fre-
quently heavier in shopping districts and may have greater "pull" among
housewives responsible for most retail purchases.180 Thus an evening paper
competing with a morning paper frequently sells more advertising, though
charging a higher milline rate.' 8 '

The General Market

Advertisers in the general market are mainly manufacturers of consumers'
goods.18 2 Since such producers tend to compete in product quality rather than
price appeal, 8 3 their advertising campaigns stress quality and performance,

178. Information of publisher concessions to retailers comes from interviews with
confidential sources. Some of these practices, however, may conflict with the Code of
Practice of the Newspaper Advertising Executives Association: "2. Rates and conditions
published in the rate card will apply to all advertisers." ED. & PUB. YaEARaoO 296 (1952).

179. An inspection of 1950 retail milline rates and linage of dailies in 26 cities of
greater than 100,000 population and with two or more dailies, none of which are sold in
"forced combination," see note 217 ifra, shows that in 17 cities the lowest-milline daily
secured the greatest retail linage. In 8 out of the 9 remaining cities, top linage went to
the evening papers, despite the fact that its rate was not the lowest. In another analysis,
the 26 cities were broken down into morning and evening fields. Thirteen fields had two
or more dailies, and in 9 of these, the lower-milline daily received the greatest linage.
Rate data from AMERICAN AssocIATIoN OF ADVERTISING AGENcIEs, NEWSPA1'ER RATE

DxFFmmNTIrALs, 1950 (1951); linage data from Ed. & Pub., Mar. 10, 1951, pp. 75-00.
Data for similar analysis of papers in smaller-population cities is unavailable.

180. See Ray, Economic Forces as Factors in Daily Newspaper Concentration, 29
JOURN. Q. 37-8 (1952), indicating that advertiser preference for evening dailies is preva-
lent principally in small and medium-sized industrial cities. See also note 12 supra.

181. See note 179 supra.
182. Data in BORDE,, TAYLOR & Hovos, NATIONAL AnvE.TimsNo IN NEwsrAI'ms

38-40 (1946) show that "industrial products" ads brought in only 3.4% of newspaper
revenues from national advertising in 1941. In times of the excess profits tax, non-
consumers' goods producers may be tempted to indulge in more newspaper advertising
of a political or institutional nature. See, e.g., announcement of the Advertisers for
Freedom Committee, in Ed. & Pub., Jan. 26, 1952, p. 56.

183. "Imperfect" or "monopolistic" competition, where product differentiation supple-
ments or supplants price competition, is a common feature of markets for manufactured
consumers' goods. See WiLcox, op. cit. supra note 169, at 3-4. And "competition" is
generally less prevalent in manufacturing categories than in retail categories of business
activity. Id. at 307-8.

Specifically, among advertising maufacturers, price competition is not prevalent. See
Brown, Advertising and The Public Interest: Legal Protection of Trade Sytnbols, 57
YALE L.J. 1165, 1173 (1948). "[T]he histories of a host of consumers' goods . . . are
proof that it does pay to advertise, that it pays in higher prices and higher profits than
if the product was in undifferentiated competition with like products in a competitive
market." id. at 1174-5.
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educating consumers to appreciate brand names and to regard price cutters
with suspicion. 84 In this market context, non-price considerations, rather
than rates of advertising media, determine an advertiser's total ad e-pendi-
tures in newspapersls 5

"General" advertisers leave campaign list-making and many other decisions
to the discretion of advertising agencies, who also recommend general budget
strategy to their advertiser clients. It is the agency, not the advertiser, with
whom dailies deal, and to whom publishers sell space and send bills.180 Agen-
cies have little incentive to seek cheap rates for general advertising space. Three
quarters of advertising agency revenues consists of commissions granted by
advertising media.' 8 7 The commissions are based on a flat percentage of
dollar "billings" placed by the agency; in the case of newspapers this rebate
is 15 per cent. 8 Hence, agency compensation depends not on quantity of space
purchased but on size of clients' ad expenditures.'18 And since total ad

184. "[A]dvertisers generally make their appeal to buying motives other than price."
BoRDEN, THE Eco.omic EFFECTS OF ADvERTisING S64 (1942) (referring to manufacturer-
advertisers). The "main drive of advertising is to facilitate" product differentiation "in
order to carve out a separate market in which demand, price, and output can bt manipu-
lated within limits.... ." Brown, supra note 183, at 1171. For discussion of manufacturers'
product branding and the "struggle for brand control," see Bo~mN, op. di. supra at
34-46; CTAIR & CLARK, PRINCIPLES OF MIRKETING, 255-66 (1942).

185. Cf. Ray, Competition in the Aewspaper Industry, 15 J. MA in;o 444, 447
(1951), indicating publishers' estimates of the relative inelasticity of demand on the part of
general advertisers.

Interviews with advertisers and agencies, 'however, indicated that wide variance in
milline rates among papers of similar circulation, see note 164 supra, is considered
"illogical" and operates against the use of newspapers as a basic ad medium. Boaiz.,
T.AiLoR &- HovDE, NATIONzAL ADvKRTiSD-G IN NEwsP.PMS 453, 45S-9 (1940). Similarly,
the general-retail differential, failure to give general advertisers discounts, use of forced
combination rates, see note 217 infra, and the decline of radio and magazine per-unit
rates have reduced buyers' enthusiasm for newspapers. Id. at 448-9, 469-70. Yet "more
important in the minds of advertisers than questions of relative costs of coverage ...
are considerations relating to the sales effectiveness of any medium." Id. at 452. The
apparent sales effectiveness of competing media (principally radio) directly accounted f-,r
almost all of a 22.6% decline, from 1929 to 1941, in newspapers' "share" of total national
advertising expenditures. Id. at 38.

But cf. note 257 supra.
186. A-MEc N AsSociATION OF A.DVRTISING AGENC, Is, THE STrcTunRE OF THE

ADVERTiSLG AGE.CY BusiNEsss 11-13 (1951). For brief history of agency functions, see
LEE, THE DAx"x NEWSPAPER IN A-.MERICA 348-52 (1937) ; XLXON, PRINCIPLES op Avsn'rzs-
ixG 18-19 (1937).

187. The other quarter comes directly from advertiser clients, in the form of service
charges added to cost of materials and service purchased by agencies for campaign
purposes, and fees for special services. See AmEIc.XLn AssociAwo. OF A.,'ERrstISIG

AGEN CiEs, THE STRUCrURE OF THE ADvERTsIING AGEN,;cY BusI.Ess 14 (1951).
188. Radio and magazines generally allow the same commission. See DuFvFY, op. cit.

supra note 165, at 323-5 for detailed description of the commission system.
189. Criticized by advertisers, this payment method is said to resemble "Bernard

Shaw's judge-hangman whose fees depended upon the number of executions:' SAwAG,
ADvmsi-xG-THEoRY AND PAcrncE 516 (1936). Agencies, advertisers and media have
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budgets of general advertisers are not primarily influenced by media rate
levels,190 cheaper rates do not bring larger agency returns. Moreover, pro-
motional skill, integrity, reputation, and financial soundness, rather than
promises of bargain rates, are decisive factors in inter-agency rivalry.' 9 ' Ad
agencies, in fact, are not really "agents" of the advertiser, but independent
enterprisers whose interests lie partially with publishers, who disburse
most agency revenues.192

Agency campaign lists are largely impervious to rate concessions.19 9 Open
pricing is the rule in the general market. Current rates and announcement
of future changes appear monthly in a widely circulated trade rate book,
which also presents milline computations. 94 Deviations from announced
"general" rates are probably rare; publishers in contracts undertake to follow
a uniform non-discriminatory rate policy toward all agencies.19 9 And agencies

debated the commission system for years, and in the 1930's exchanged books on the sub-
ject. See YOUNG, ADVERTISING AGENCY COMPENSATION (1933) (defense of commission
system on behalf of the A.A.A.A.); HAASE, ADVERTISING AGENCY COMPENSATION:
THEORY-LAW-PRACTICE (1934) (answer by the Association of National Advertisers) ;
AMERICAN ASSOCIATION OF ADVERTISING AGENCIES, ANALYSIS AND CRITICISM OF "ADVER-

TISING AGENCY COMPENSATION: THEORY-LAw%-PRAcTICE" (1935) (rejoinder). See note
202 infra for FTC attack on commission system.

190. SANDAGE, ADVERTISING--THEORY AND PRACTICE 555-68 (1936) lists factors
determining budget size.

191. See LEE, THE DAILY NEWSPAPER IN AMERICA 352 (1937); AMERICAN ASSOCIA-

TION OF ADVERTISING AGENCIES, THE STRUCTURE OF THE ADVERTISING AGENCY BUSINtSs

13-14, 18-25 (1951) (including A.A.A.A. Standards of Practice); SANDAGE, ADVEWR'ris-

ING-THEORY AND PRACTICE 530-2 (1936).
192. Originally agencies were publishers' agents, selling space on commission, or

space "brokers." Some agents and brokers later became "special representatives" selling
space in specific dailies, while others became advertisers' "servants," precursors of modern
ad agencies. See NixoN, PRINCIPLES OF ADVERTISING 18-19 (1937); LEE, THE DAILY
NEWSPAPER IN AMERICA 348-52 (1937) ; YOUNG, op. cit. supra note 189, at 21-38.

On one hand the agency poses as the servant of its "client," the advertiser, and
advertisers sometimes consider the agency "a working partner." See SANDAG, ADVtR-

TISING--THEORY AND PRACTICE 515-6 (1936); GAMBLE, ORGANIZATION AND FUNCTION

OF THE ADVERTISING AGENCY 24, 32-3 (1949). Yet the A.A.A.A. has asserted that
agencies are publishers' agents. SANDAGE, op. cit supra, at 515. The ad agency system of
compensation also suggests this relationship.

193. See, e.g., failure of St. Louis Post-Dispatch to draw significant added linage from
general rate reduction. BORDEN, TAYLOR & HOvDE, NATIONAL ADVERTISING IN NEWSPAIPERS
439-40 (1946).

Agencies, in fact, usually resist and resent any attempt of a newspaper, through
various forms of "undue pressure," to "break" (gain a place on) a previously-established
campaign list. And advertisers are often irritated by dailies who request them to order
agencies to revise lists. See id. at 207, 209, 210-12.

194. The rate book is Newspaper Advertising Rates and Data, published monthly by
Standard Rate and Data Service. Each newspaper also sends its general rate card to
agencies.

195. This provision is written into A.A.A.A. Standard Order Blanks, GAMBLE, op,

cit. supra note 192, at 27, which are used by most agencies. Duiry, op. cit. supra note
165, at 330.
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rarely attempt to bargain for special reductions from announced rate schedules
or for modification of rate cards ;10 agents fear that "responsible publishers"
will not tolerate aggressive bargaining tactics.107 The agencies' industry-wide
code of ethics, moreover, forbids agencies to rebate their commissions to
clients, a practice branded as degrading the rate structures of publishersiles

Publishers, in turn, grant commissions on general advertising sales only
to agencies which they "recognize," 10 0 and "recognition" hinges partly on
agency adherence to the no-rebate rule of the industry code.2e9  Other
standard recognition criteria are agencies' financial "capacity," and "bona
fide" agency status demanding freedom from control by advertisers. -3,1 Thus
both advertisers performing full agency functions and "house" agencies of
large manufacturers are denied recognition and commissions. In effect,
functional compensation is withheld from all but "bona fide" agencies; direct
buyers of general linage receive no discount for their efforts. 202 Space buying

196. See communications to the Y.k1. LAw JOURNAL from Atherton W. Hobler,
Chairman of the Board, Benton and Bowles, Inc., dated Apr. 3, 1952; from the Duane
Jones Co., Inc., dated Apr. 8, 1952; from a leading agency (name v.ithheld by request),
dated Apr. 14, 1952, all on file in Yale Law Library. Occasionally, however, agencies
bargain "as to how an account should be classified where several general rates prevail.
. . ." Communication from Atherton W. Hobler, supra. And space buyers often try to
"hold a rate on a schedule approved or contemplated by a client-before the new raise
in rate was announced" and wish to "'get in' on old rates before new ones go into
effect. . . ." Communication to the Y.%LE LAw JouRNAL from president of a leading
agency (name withheld by request), dated Apr. 11, 1952, on file in Yale Law Library.

197. See communications from Atherton W. Hobler and the Duane Jones Co., Inc.,
supra note 196.

198. Standard of Ethics, reprinted in A.ERicAN AssocT-oq oF AD%-surI Act-
cmgs, THE STRucruRE OF THE ADVERTiSiNG AGENcy Busrn'F-ss 21-4 (1951). Agencies'
refusal to rebate "maintain[s] ... rate cards" of media owners. GAM.LE, op. Cit. sMlra
note 192, at 26.

199. For brief description, see A=ERICAN AssocrATioz OF AD ERTISING AwE;cnc,

ADvERTisiNG AGENcY REcoGNITioNz (undated mimeo.). Publishers' associations make
recommendations to individual owners, who make the final decisions. Id. at 1.

200. Id. at 2.
201. Ibid.
202. GA-XmLE, op. cit. supra note 192, at 24, summarizes specific reasons given by

media owners for favoring the existence of independent ad agencies. These include de-
velopment of "new business"; reduction of "the hazards of advertising and thereby
the mortality rate in the publisher's business"; advocacy of "the idea of advertising in
competition with other means of sales promotion." But see also p. 994 infra.

In 1924 the FTC issued a complaint, amended in 1926, against the A.A.A.A.; the
American Press Association (a "boiler-plate" firm); the American and Southern News-
paper Publishers Associations; and the Six-Point League (national advertising representa-
tives of New York dailies). It charged respondents with attempting to compel national
advertisers to hire agencies; prevent advertisers from placing ads at the "net rate" (minus
agency discount); and eliminate agencies sharing commissions with their clients. In
sum, respondents were charged with "combining or conspiring to control channels of
distribution of national advertising." See American Association of Advertising Agencies,
13 F.T.C. 326 (1930). In 1930, however, after answer and trial, the complaint was dis-
missed without assignment of reasons. Ibid.
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is thus channeled to independent agencies, where price haggling is kept to a
minimum.

In general, dailies offering lower milline rates usually secure greater linage
than higher-milline papers in the same or other cities. 20 3 Agency space
buyers often set milline ceilings within each newspaper circulation group
to exclude exceptionally "high-rate" dailies from consideration.2 0 4 And even

GENERAL WEEKDAY LINAGE

CLASSIFIED BY MILLINE RATE
3000 GROUPINGS REPRESENTING

898 DAILIES

\
HIGH

2000

MEDIAN %

0

1 000 S

MAXIMLLINE RATE 2. 00 3.00 4.00 5.00 (100 7.00 8.60 9.00 10.0

IN DOLLARS 2 2.99 3.99 499 5.99 6.99 7.99 8.99 9.99

NUMBER OF PAPERS 59 1I8 S 01 102 89 85 I0,S 87 64 go

Source: BORDEN, TAYLOR & HOvSE, NATIONAL AvWRTiSING ix NEWSApr~xS 454 (1946).
Figures are for 1941.

203. For milline rate-linage relationships among dailies in different cities, see graph

on this page; tables in BORDw¢, TAYLOR & HOWE, NAToNAL ADWRTisiNG iN Nr-WS

PAPES 454, 456, 457 (1946). An inspection of 1950 general milline rates and linages

of dailies in 34 cities of greater than 50,000 population and with two or more daillies,

none of which are sold in "forced combination," shows that in 18 cities the lowest-mlline

daily secured the greatest general linage. In 15 out of the 16 remaining cities, top linage

went to the evening daly, despite the fact that its rate was not the lowest. In another

analysis, the 34 cities were broken down into morning and evening fields. Thirteen fields

had to or more dailies, and in 10 of these, the lower milline daily received tie greatestA

linage. Linage data from Ed. & Pub., 1ay 10, 1951, pp. 75-90; rate data from AmtLMnCAN

ASSOCIAToN OF ADVERTSmNG AGENciES, NEWSPAPER RA4TE DiFFEENTIALS, 1950 (1951) ;
Newspaper Advertising Rates and Data, Dec. 1951 (comparative recency of data in tis

source is not believed to affect validity of rate-linage comparisons).

204. See BORDEN, TAYLOR & HovDE., NATIONAL ADVERTISING IN NEWSP,\PERns 454-5
(1946).
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within ceiling limits, lower-milline papers sell greater linage. But these are
higher-circulation dailies, and their greater circulation coverage rather than
the cheaper milline rate may influence advertising agencies' decisions.2 3 Sched-
ules for advertising campaigns are based on specific market coverage goals,
with rate criteria often secondary.20 0 In fact, despite higher millines, small-
circulation dailies often find a place on schedules for nationally extensive or
regionally intensive campaigns..2 0 7 Their linage allocations, however, usually
will be smaller than those of greater-circulation papers.23s And newly estab-
lished dailies find listing even harder. Few advertisers wish to "pioneer"
in new dailies, and data on the buying habits of entrant's audience is frequently
absent; moreover, a new paper's poor initial linage record in the retail market
may also discourage potential "general" buyers.20 9

Sales Factors in Retail and General Markets
Dealer Cooperative Advertising. A practice partly inspired by the general-

retail differential, dealer cooperative advertising bridges the gap between the
two markets. Cooperative advertising takes many forms.210 Under a common
arrangement, manufacturers grant advertising allowances to retailers for

205. "Rate is only one of many factors which have to be considered in the selection
of media." Durr=, op. cit. supra note 165, at 323. See also id. at 2. For list of other
factors, see id. at 62-3, showing importance of various criteria other than rates in de-
termining manufacturers' preferences among dailies; similar rankings are not available
for agencies, however. Rate considerations are, however, influential, not only as a measure
of cheapness of space in different-sized dailies, but also as a criterion for selecting among
newspapers of equal circulation when the campaign makes choice possible. Br14:., TAv-
LOR & Hovan, NATIONAL AmRTISIXNG IN NEwsPAPERs 453-7 (1946).

206. See sources cited note 205 supra. The relation between rate and linage among
dailies in multi-paper cities seems to be less striking for general than for retail adver-
tising. Compare data in note 203 supra, with data in note 179 supra.

207. See, e.g., Ed. & Pub., Sept. 22, 1951, p. 16; statement in BonrEM, TAYLoa &
HovEu, NATIoNAL ADvERmsi.NG ix NEwsPAPERs 89-90 (1946), concerning use of small-
town dailies. For indication that agencies frequently select smaller-circulation dailies in
multi-paper markets, see communications cited supra note 196, giving various reasons
for selection, such as "class" readership, desire for dense circulation, spccial services, etc.

203. On allocations to small-town dailies, see Durrv, op. cit. supra note 165, at 71.
On allocations to smaller-circulation dailies in multi-paper markets, see communications
from the Duane Jones Co., supra note 196. Occasionally, however, linage may be equal
to that of larger papers in the same market. See communication from Atherton W.
Hobler, supra note 196.

209. See communications from the Duane Jones Co., Atherton AV. Hobler, and presi-
dent of unnamed leading agency, supra note 196.

210. "[C]ooperative advertising is regarded as any plan in which a manufacturer acts
jointly with his distributors, dealers, or agents by mutual agreement, on a cost-sharing
basis, to advertise the manufacturer's product." DLFFY, op. cit. supra note 165, at 271.
See id. at c. 15 for description of various plans. See also PAsTvR, D&%Lw_ CwoprTvL
ADVERTISING, ADVERTISING RATE DIFFERENTIALS, AND THE ROIDNsON -PATX.Ar. Acr
(1951) (unpublished MS. on file in New York University); LVcKLE,, VERTCAL Co-
oPERATnrE ADVERTISING (1931).
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local advertising or other sales promotion that "plugs" both the manufacturer's
product and the retail outlet which markets it.2 1

1 Not only are national and
local sales promotion thus harmonized, but retailers' placement of cooperative
ads qualifies for the cheaper retail rate and brings the manufacturer substantial
advertising cost economies. 21 2 At present, cooperative advertising programs
are largely confined to manufacturers utilizing selective distribution channels;
other producers need not steer consumers to specific retail outlets. 2 18 Yet

cooperative advertising has led some publishers to eliminate the general-retail
differential and adopt a one-rate policy for general and retail dealer-coopera-
tive advertisers 2 14-apparently an attempt to bar a diversion of advertising
sales from the high-rate general market to the low-rate retail field.

Special rate categories. While few dailies presently apply special rates to
dealer-cooperative advertisers, most papers apply distinctive rates to special
ad categories. 21 r Buyers of "classified" ad space, for example, are charged
rates closer to the high general rate than to the low retail display rate. And
all purchasers of legal, financial, political, theatre and amusement ads must
pay more than the retail display rate in most dailies and often more than
general advertising levels. Automotive advertising sometimes receives a
special rate approximating the general rate, even when purchased by local
retail dealers. In fact, confusion spawned by the multitude of ad content
categories has led to requests that publishers streamline rate cards and bring
more classifications under the retail display and general advertising head-
ings.

210

Selling techniques. Publishers who own both morning and evening dailies
in the same city often attempt to maximize linage by adopting a combination
sales policy. The most common technique, "forced combination" selling,
compels an advertiser to buy space in both papers if he wishes to use either
one.21 7 Publishers apply this policy more often to general advertisers than

211. Another system, used largely by automobile manufacturers, involves an assess-
ment levy against dealers which is supplemented by manufacturer contributions and used
for dealer-approved ads. See DuFFY, op. cit. supra note 165, at 272-6. Retailer-placed
cooperative advertising is more common than that placed by manufacturers, BoRw1,N,
TAYLOR & HOVDE, NATIONAL ADVERTISING IN NEWSPAPERS 151 (1946).

212. Advantages and disadvantages summarized, PASTER, op. cit. supra note 210, at
24-33. Automotive manufacturers are possibly alone in their practice of placing retail
ads at general rates. BORDEN, TAYLOR & HOVDE, NATIONAL ADVERTISING IN NEWSpAI'Lis

167 (1946).
213. Cf. id. at 165; PASTER, op. cit. supra note 210, at 14, 138.
214. See DUFFY, op. cit. supra note 165, at 88-9. Some papers have abolished the

differential only for advertising accounts that use cooperative advertising. Ibid.

215. Information of special "classifications" from data in Newspapers Advertising
Rates and Data, Dec., 1951; DuFFv, op. cit. supra note 165, at 89-95.

216. See, e.g., Ed. & Pub., Feb. 16, 1952, p. 42.
217. Also known as "unit rate" selling, this practice employs a single rate covering

the morning-evening insertion. Aside from morning-evening owners, it is also employed
by publishers working under a "partial combination" plan, described at note 14 supra.
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to retailers ;218 in recent years almost all morning-evening combinations were
sold to general advertisers on a package basis only.2 10 "Optional combina-
tion" plans, less frequent,22 attract morning-evening insertions through com-
bination ad rates lower than the sum of both dailies' individual rates. And a
few morning-evening publishers have totaled linage placed in both dailies as
the measure for quantity discounts on ads placed in one of the papers.2'-

Finally, a publisher may forestall ad buyers' expenditures in other media by
refusing to sell space except on an exclusive purchase basis.2

Group inter-city sales and promotion programs are common in the general
market. While attempts to force "package" selling of space in dailies in
different cities are rare,2

2 more flexible programs thrive. Dailies in non-
major cities of a single state or region often promote ad placement in several
participating papers by demonstrating the advantages of their combined
market areas.224 And papers under common ownership in regional or national
chains conduct similar joint selling programs.2 Moreover, virtually all but
the smallest-circulation dailies, whether participating in group selling pro-
grams or not, employ "special representatives" to solicit general advertising
on a commission basis.226 Most "specials" serve several newspapers, often

218. See Nixon, Concentration and Absentccism in Daily espaper Owrcrship, 22
Joum-N. Q. 97, 112 (1945) (most recent published comparison data); Bonarm, Tmoa &
HOVDE, NATIONAL ADVERTISING IN NrWsPA.Pm 463-4 (1946).

219. Brief for Defendants, p. 37, United States v. Times-Picayune Publishin~g Co.,
Civil No. 2797, E.D. La. A further indication of the widespread use of the "unit
rate": an advertiser wishing to use the total nation-wide morning circulation of
21,222,525 must also buy space in evening papers totaling 8,252,63t circulation, whiile an
advertiser wishing to use total 32,795,413 evening circulation must purchase an additional
8,437,570 morning circulation. ED. & PuB. YFnMRoUK 19 (1952). In all except four
largest circulation groups, milline rates for papers sold in forced combination were
higher in 1941 than those of independently sold papers. Nixon, sutra note 218, at 111.

220. See id. at 112.
221. See, e.g., Brief for United States, pp. 34-5, United States v. Times-Picayune

Publishing Co., Civil No. 2797, E.D. La., filed June 18, 1951.
222. See Lorain Journal v. United States, 342 U.S. 143 (1951) (upholding injunction

of publisher's refusal to deal with merchants using nearby radio station; violation of
Sherman Act § 2); cf. Oklahoma Publishing Co., 21 F.T.C. 793 (1935) (stipulation
wherein publisher agrees to cease and desist from giving special discounts to advertisers
using publisher's daily exclusively); Ed. & Pub., Aug. 25, 1934, p. 22 (eiplanation of
Memphis Press-Scimitar's 25% discount to advertisers using that paper exclusively in the
evening field; practice discontinued).

223. See BORDEN, TAYLOR & HOvDE, NATIONAL ADv-RTISING IN NEW'SPu'aPns 340-S
(1946) ; for attitudes of package selling, see id. at 33440. Yet s pace in certain Sunday
supplements used by several dailies is sold on a package basis. See id. at 2234.

224. See id. at 310-19.
225. In a few cases, chains or groups offer discounts to buyers using all member

papers. See e.g., discount allowed by Westchester Group, partly a chain. ED. & PuM.
YFAR ooK 90 (1952).

226. In 1944, 176 (75%) of dailies under 5,000 circulation had no "special"; but only
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located in a single area, and frequently advise their publisher clients on rate
and other advertising policies.

Services to space buyers. Publishers also attempt to enhance space sales
by offering special services to ad buyers. 227 Dailies conduct extensive market
research to ferret out consumer preferences and sales possibilities. Merchan-
dising services, particularly for general advertisers and agencies, may plot
entire sales campaigns and often seek out retail outlets for producers.2 2 8

And in presenting advertising copy, papers offer special benefits such as pre-
ferred page position, multi-color treatment, or free publicity in news
columns.

22 9

Pronwtion of the newspaper medium. The industry as a whole has partici-
pated in joint promotional programs to convince advertisers of the sales
potential of the newspaper medium. Trade associations, for example, have
organized research data to dramatize the impact of newspaper advertising
and have placed institutional ads in newspapers.23°  Publishers hope that
these efforts will prevent further diversion of advertising funds into newer
media, radio and television.2 1 Promotional efforts have aimed particularly at

59 other papers were unrepresented. BORDEN, TAYLOR & HOVDE, NATIONAL ADVER'lSIN

IN NEWSPAPERS 305 (1946). A handful of larger dailies are represented solely by their
own branch offices or exclusive representatives, rather than by independent "specials,"
Id. at 281. For description of "specials' " functions, see id. at c. 14.

227. For description of merchandising and research services, see DuotY, op. cit. supra
note 165, at 281-7; BORDEN, TAYLOR & HOvDE, NATIONAL ADVERTISING IN NEWsrArts

cc. 16, 18 (1946) ; Ray, Competition in the Newspaper Industry, 15 J. MARKETING 444,
453-4 (1951) ; LEE, THE DAILY NEWSPAPrR IN AmmuczA 356-7 (1937). Many dailies em-

ploy special promotion staffs, who often prepare merchandising papers for advertisers.
Id. at 357.

228. Extent and expense of free merchandising services have caused frequent requests

for modification by all dailies. See id. at 356 (noting A.N.P. A. adoption, in 1920, of a
"Standard of Merchandising Practice for Newspapers"); BORDEN, TAYLOR & HOVDE,
NATIONAL ADVERTSING IN NEwSPAPERS 406-7, 421-22 (1946).

229. These services are inducements to advertisers, although not always free. Pre-
ferred page positions sometimes cost the buyer extra; color printing is always charged

for. See listings in Newspaper Advertising Rates and Data, Dec., 1951. "Split run"

advertising, offered by some large dailies, permits comparison testing of two ads of
identical size run in alternate copies of a single day's paper. Free publicity in news

columns ("puffs" or "Business Office Musts") may win campaign listing for a small
daily, see communication from the Duane Jones Co., supra note 196, but the "puff"
practice has been condemned by many publishers. See LEE, TnE DAILY NzwslAlRm IN
AMERucA 447-8, 470-1 (1937).

230. See description of work of A.N.P.A.'s Bureau of Advertising, in BorDEN, TAY-
LOR & Hovr'E, NATIONAL ADVERTISING IN NEWsPAPERS 382-5 (1946) (promotion and
research activity which previously was "woefully inadequate in light of the loss of the
national advertising position of newspapers." Id. at 207.) For the Bureau's ad campaign,

see Ed. & Pub., Sept. 22, 1952, p. 7 (slogan: "The newspaper is always 'first with the
most' "). For another promotion program, see Ed. & Pub., Jan. 26, 1952, p. 7.

231. See note 185 supra.
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general advertisers,2 2 whose defection to other media has notably exceeded
retailers' shifts away from dailies. 2 3

A Ratioudle of Advertising Rates
Differential pricing of retail and general rates reflects publishers' exploita-

tion of disparate demand factors in tNvo segregated markets. While general
ads do cost dailies a 15 per cent agency commission and entail selling ex-
penses higher than for retail ads,2 4 these added costs account for only about
half of the retail-general price differential.2-5 Moreover, the higher solicitation
cost of general ads is partially offset by apparently higher production costs
for retail advertising: general ads usually arrive at the printshop in pre-
composed form and are exempt from union reproduction ("bogus") require-
ments; retail insertions less frequently come precomposed-and when they
do, "bogus" applies.2 0 Nor does greater frequency of retail ad placement
necessarily cut publisher costs ;237 copy of large retailers usually changes from
day to day, requiring fresh composition for each insertion. While retailers
benefit less than general buyers from circulation beyond retail trade zones,"2 s

modern transport facilities enhance the customer potential of readers on the

232. Cf. Ed. & Pub., Sept. 22, 1951, p. 62.
233. Cf. data showing relatively greater decrease in newspaper advertising of national

buyers compared to local and classified buyers from 1929 to 1941. BoanDx;, TAyv,, &
HovDE, NATIONAL ADvERTIsIXG IN NEWSPAPERS 5 (1946).

234. Proportion of "national" (general) advertising expense to national advertising
revenue is about 8 percentage points higher than proportion of "local" (principally retail)
advertising expense to local advertising revenue. See Bo.DE,, TAYLon & Horvar, RP-m-
UES AND EXPF-xSES OP NEWPAPER PUBLISHIRS IN 1941 21-2 (1946) ; see also tables, id.
at 18. For some probable causes, see Ray, Competitim in the Neu-spapcr I:dustry, 15
J. MARxKrING 444, 449 (1951).

235. Assume a daily has a retail rate of $1 for retailers making 20,000 line purchase.e
If its selling cost percentage is 8 points higher for general ads, then this difference alone
would "justify" a $1.08 rate for general buyers of the same quantity. To account for the
15% agency commission, divide $1.03 by .85. The quotient, $127, would be the paper's
rate upgraded to account for general advertising commission and selling costs. But an
average daily's differential indicates that for cities of greater than 100,000 population
its general rate will actually be $1.56, and probably close to that amount in smaller cities.
See notes 166, 168 supra.

236. See Ray, Competition in the Newspaper Industry, 15 J. MAimmrING 444, 449
(1951). "[P]roduction costs for most national advertising [are] substantially less than for
much of the local advertising. ... " Ibid. For indication of infrequency of precomposition
(through use of mats or electrotypes) in local advertising, see International Typo-
graphical Union, 86 N.L.R.B. 951, 1024 n.70 (1949) (Intermediate Report). For
"bogus" rules see note 123 supra.

237. One spokesman for a group of dailies has asserted that higher production costs
flow from the less frequent use of any given daily by general advertisers as compared to
retail buyers. See Statement of C. P. Waite, quoted in PAsmn, op. cit. rstpra note 210,
at 59-60.

238. "Retail Trading Zone . . . [is] the area beyond the City Zone whose residents
regularly trade to an important degree with retail merchants in the City Zone." Audit
Bureau of Circulations, By-laws, c. C, Art. V, § 4 (A).
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periphery.230 And only a few giant dailies attract much circulation beyond
the penumbra.2 40 The retail-general rate differential, in sum, mirrors more
than sellers' costs or customer coverage differences ;241 it is discriminatory
pricing,242 tailored to disparate price sensitivities of buyers segregated by
the retail-general classification.

Although typically monopolist sellers in the retail market, publishers through
lower retail rates accommodate local merchants to ensure long-term stability
of retail revenues, which account for the bulk of total ad receipts. Because
other local media do not easily meet retailer display needs, a daily's rate
increases in the short run might not lose retail ad revenues. 2 43 Yet rate con-
troversy could end the close and cordial relationship between publishers
and hometown retailers and sap a daily's good will in the local business
community. And unfavorable rates could ultimately induce retailers to desert
the local daily press, traditionally their favored ad medium. Publishers thus
tend to behave as "benevolent monopolists" in the retail market, charging
less than the "general" rate and probably less than the market could bear."-4

239. See PASTER, op. cit. supra note 210, at 53. Few dailies, in fact, attract significant
circulation beyond the retail trading zone. See circulation figures in Newspaper Adver-
tising Rates and Data, Dec., 1951.

240. New York, Chicago, and Des Moines papers are noted for their wide coverage,
"but there are sharp limits to this sort of radiation and bigness. For newspapers must
remain in industry of local-and at best, regional-markets." FOUQUET, NIwsrAII;R

CoiMPETON TODAY 7-8 (1951) (unpublished thesis in Economics Department, Harvard
University). To some extent, moreover, the 1950 differential figure presented supra note
168 is adjusted to compensate for circulation beyond trading zones: a few of the Ilbost
widely-distributed dailies do not carry retail ads in copies sent to distant areas; in
computing milline rates, upon which the differential figure is based, this portion of circula-
tion was not included.

241. PAsTER, op. cit. suepra note 210, at 139 concludes that there is a "weak case" for
the differential if it exceeds 25-30% See also Ray, Competition in the Newspaper In-
dustry, 15 J. MARKETING 444, 449, (1951).

242. See ibid. For another example of discrimination in the newspaper industry,
see id. at 450-1, describing geographically differentiated subscription rates (higher for
urban than for rural readers, whose demand is estimated to be more sensitive to price).

243. Linage might well decrease, note 170 supra, but not necessarily dollar ex-
penditures. Cf. Ray, Competition in the Newspaper Industry, 15 J. MARKETING 444, 441
(1951). If this were the only effect, a rate rise would be profitable.

244. A somewhat different explanation, in terms of greater retailer bargaining power.
is set forth in BORDEN, TAYLOR & HOVDE, NATIONAL ADVERTISING IN NEWVSI'AmIiS 438
(1946); PASTER, op. cit. supra note 210, at 52-3. Malone, Economic-Technological
Bases for Newspaper Diversity, 28 JOURN. Q. 315, 317 (1951) refers to "monopsonistic"
buyer pressure exerted by "Chambers of Commerce and similar groups locally," but lie
adds, "Newspapers act, not in the fashion of orthodox monopolists taking what the
traffic will bear, but as public-utility-like firms, taking a fair return on investment and
some security on long-run existence instead. Monopoly profits might encourage the entry
of new firms ('competitors')." Id. at 319. Malone's explanation is apparently not restricted
to retail rate policy, but includes general rates as well. Ray, Competition in the News-
paper Industry, 15 J. MARKE-rING 444, 447, 450 (1951) explains the differential and the
low-rate retail policy in terms of publishers' estimates of relative elasticity of demand
for advertising space on the part of local and general buyers.

f[Vol. 61:9,48



MONOPOLY IN NEWSPAPER INDUSTRY

And where local dailies compete in the community, publishers' low retail rates
and special discounts to large retail buyers may be accentuated. - 5

While publishers in seeking linage in the general ad market must take
account of dailies in other cities, the structure of the general market does nut
induce space rate rivalry. Although rate considerations do not control
advertising agencies' allocation of general advertising to individual dailies, a
few papers might decide to shortcircuit ad agences, bargain directly with
manufacturer-space buyers, and, in quest of greater linage, shave rates below
papers with comparable circulations and markets. Such a move, however,
might induce rival dailies to lower rates. From a resulting round of rate
cuts no paper would gain: price reductions would not cause expansion of
relatively stable advertising expenditures; the upshot might well be purchase
of more space at less profitable rates.2 46 In this context, newspapers may
find it rewarding to maintain high rates 247 to general advertisers by limiting
rate competition among themselves.

A system of open pricing aids avoidance of price competition. Publication
of current rates and advance announcement of rate changes eliminate the
possibility of individual rate fluctuations caused by sellers' uncertainty of
competitors' prices ;248 remind each publisher that other papers may easily
follow his rate cuts and thus "degrade" all dailies' rates; supply data for
trade associations' and journals' comments and advice on prevailing rates ;21

245. Yet merchandising and other non-price forms of competition are relied on
heavily in locally competitive situations. See Ray, supra note 244. at 453-5, referring to
both retail and general markets.

246. Cf. Ray, supra note 244, at 445-6, (apparently referring to both retail and
general buyers; but see, as to less price-sensitivity in general market, id. at 447).

247. Description of the general rate as "high" of course means "high" in relation to
retail rates. Few publishers consider general rates "high" in relatiun to space value or
cost.

248. Conferences of newspaper executives, at which rates are discussed, further pro-
mote communication of the rate data and rate philosophies. See, e.g., discussion by adver-
tising managers of appropriate rate classification to be applied to Sears, Roebuck cars. Ed.
& Pub., Jan. 26, 1952, p. 63. And see Ed. & Pub., July 1, 1950, p. 5, reporting Newspaper
Advertising Executives Association meeting:

"A private conference of newspaper admen in the Northeast was held in a hotel away
from the Waldorf during the week, sponsored by one New England paper's ad
manager, who was hot for an increase within the immediate future. Many Duwn East
papers, however, were cagey about starting a parade."

See also note 266 infra.
249. See, e.g., Ed. & Pub., Apr. 29, 1950, p. 13 (ANPA general manager predicts

inefficacy of further rate increases) ; WILCOX, CO'PTITION AND MONOrOLY IN A2_MnCAIr
INDUsTRY 61 (TNEC Monograph 21, 1940) ("[T]he publishers' association discourages its
members from cutting advertising rates") ; Ed. & Pub., July 7, 1951, p. 30 ("Advertising rates
have to go up.... The time is past when newspapers can 'sock it to' national advertisers and
raise local rates moderately"---editorial) ; Ed. & Pub., Aug. 25, 1951, p. 34 (noting lack
of uniformity of general rates and suggesting determination by newspaper executives of
a "fair standard rate for each circulation bracket"--editurial). See also note 2,tj infra.
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and enable each advertising agency to police publishers' undertakings to
maintain a uniform price policy toward all.

Advertising agencies in fact insulate publishers from price-competitive
pressures. Not only do agencies scrupulously guard against publishers' price
concessions, but, lacking incentive to force down prices, block the ad buyer
who might. Agencies stand between publishers and ultimate buyers, remov-
ing opportunity for the direct bargaining that takes place in the retail market
and which might impose some competitive pressures in the general ad
market. Publishers, perhaps grateful for agencies' damping of rate com-
petition as well as for their encouragement of ad expenditures, 250 protect
agencies' status through refusal to grant commissions to advertisers willing to
perform all agency functions. And both the "recognition" system and the
agencies' code preclude enterprising agencies from drilling a price leak into
the general market by rebating agency commissions to clients and thus stimu-
lating a search for price concessions.

Group or chain sales-and-promotion programs and "special representatives"
soliciting ads for dailies deter aggressive rate competition among the partici-
pants. Although these alliances do not place the entire industry under one
selling program, they stimulate cooperation where rate competition is perhaps
most likely to arise: among newspapers serving comparable local markets in
the same regional area. And with rate competition dulled by behavior of both
the buying and selling parties in the general market,' publishers rely largely
on non-price methods of competition. They offer research, merchandising,
and copy preparation services to space buyers, attempt to prove that their
readerships are large, unique and wealthy, and stress past success in securing
linage as evidence of ability to please.252

Publishers' pricing in special ad categories further supports a rationale of
demand elasticity exploitation in the segregated retail and general markets,
Most "classified," political, or amusement ad buyers, for example, are largely

250. See note 202 supra for list of articulated grounds for gratefulness.
251. See Ray, Competition in the Newspaper Industry, 15 J. MARXMENG 444, 445-0,

451-2 (1951) (referring to lack of price competition). But cf. Malone, Economic-
Technological Bases for Newspaper Diversity, 28 JOURN. Q. 315, 317 (1951) (stating
that newspapers in separate markets compete for national ads on the basis of market
richness and milline rate). Rate competition for national advertising may be somewhat
more prevalent among competitive papers in the same city than among papers in different
markets. Cf. data in Nixon, Concentration and Absenteeism in Daily Newspaper Owner-
ship, 22 Joux. Q. 97, 110-11 (1945), indicating that in 54 out of 97 combinations of
once-competitive dailies between 1927 and 1942, the new combined rates were equal to or
higher than the sum of the old individual rates, despite the fact that combination
generally brings greater production efficiency. See note 158 supra. The Nixon study
does not specify, however, whether general or retail rates were used, but the greater
availability of general rate data indicates the former.

252. See newspapers' ads in trade publications, ED. & PuB. YwwooK and Newspaper
Advertising Rates and Data, which emphasize linage totals and readership quality or
buying power, but rarely mention price.
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insensitive to the rates they pay. Price is not a significant factor where ad
placements are occasional or sporadic, or do not enter into cost calculations

LABOR WAGES, NEWSPRINT PRICES, of doing business. 5 3 Publishers ex-
AND bM.L NE ADVER ISINo RATES: act from these ad buyers rates ap-

1940-125O proxdmating or even exceeding the
high general rates: high space rates

100. here lose few sales.

AVA TR . / Again, lack of competition in rate-
1-0M -WC, "S making may account for the cyclical

// immobility of advertising rates&
TO . 'k0A KT C- Although early depression years

S-/ provided newspaper incentive to

seek needed greater ad revenues,
so milline rates did not descend at

40./ all, 2-° 5 and line rate declines were
'I7 far outrun by price drops of other

//1 commodities. - 0 In later years, mil-
t i , lines descended: small line rate rises

go M." U.= ... T. S were exceeded by circulation in-
o -- creases. -

25 In recent post-war years
124 t1942 'SO"44 14 046 *47 DO w rm of business prosperity, millines again

Source: Ed. & Pub., Dec. 2, 1950, p. have made only gradual advances.
"Price Index" is business consumers price

index. Wages are for typographical em- Despite greatly increased linage,
ployees. revenues have not matched the steep

253. One or more of these indicia of rate-insensitivity would apply to most of the
thirty content categories of "classified" advertising and special "classifications" listed by
the New York Herald Tribune quoted in DUFFY, op. Cit. supra note 165, at 89-91, 93-5.
But cf. Ed. & Pub., Nov. 3, 1951, p. 24 (statement that "Classified Advertising is over-
loaded with price appeal").

254. For discussion of rigidity, see Kinter, Rigidity of Adverlising Rates in Depres-
sion and Boom Years, 24 Jouax. Q. 122 (1947); Ray, Competition in the Newspaper
Industry, 15 J. MAR'rETIG, 444, 445-7 (1951).

255. See table in Kinter, supra note 254, at 123.

256. See analysis of line rates of 18 dailies, id. at 124-6; between 1929 and 1932
some rates were lowered but "many held firm or receded only a shade. .. ." Id. at 124.
Compare data in table, id. at 125-6, with commodity prices indices for same years. Id.
at 123.

257. See id. at 122; see also graph at p. 1009 in ra. There were indications during
the 1929-1941 period as a whole that national rates were "even more inflexible than the
local rates." Kinter, supra note 254, at 124.

Kinter questions the "long run" wisdom of rate rigidity, particularly in light of
competition from other media, id. at 126, and wonders "whether a more flexible rate policy
would have cushioned the fall in linage during the early part of the 1929-1941 period
and fostered a more pronounced recovery in the later years." Id. at 123-4. See, as to
retail advertising, note 170 supra; but see, as to general advertising, note 185 supra.

258. See graph on this page. Many or most dailies have increased their line rates,
see, e.g., Ed. & Pub., Dec. 2, 1950, p. 6, but concurrent circulation increases have held
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rise in publishing costs. 250  Most individual papers apparently do not dare to
raise ad rates unless assured that other dailies will follow.2 1

0 And despite sug-
gestions for industry-wide ad rate increases, 20 ' response has been slow. Many
dailies are contemplating increases in price to the reader instead.202

Expanded utilization of dealer-cooperative advertising could stimulate
rate competition in both retail and general markets.20 3 Cooperative plans

milline levels down. Between 1940 and 1950 general millines increased only nine cents
($3.32-$3.41). Ed. & Pub., Dec. 2, 1950, p. 5. Yet increases were more substantial for
papers with less than 10,000 circulation, ibid., indicating that impact of cost pressures
may have been more severe in the smaller circulation groups.

Besides circulation gains and lack of rate competition, see note 254 supra, recent milline
rigidity may also result from increased efficiencies caused by the decline in number of dailies
and growth of combination ownership, and from increase in advertising linage since 1940.
Ed. & Pub., May 17, 1952, p. 66.

259. See 1946-1950 linage figures in NEWSPRINT FOR To, toRow, at 100. On
cost rises, see notes 68, 118, 132 supra. For comparison of increases in income
and expense, see graph at p. 1008; Pollard, Spiraling Newspaper Costs Outrun Rcvenuws,
1939-1949, 26 JOURN. Q. 270 (1949); Ed. & Pub., Apr. 5, 1952, p. 7 ("typical" 50,000-
circulation daily's 1951 net profits were lowest since 1946) ; Ed. & Pub., Dec. 25, 1948,
p. 9. For examples of recent suspensions or mergers blamed on "costs ahead of revenues,"
see Ed. & Pub., July 15, 1950, p. 8 (Bakersfield, Cal.) ; July 8, 1950, p. 22 (Bloomington,
Ind.); Sept. 9, 1950, p. 5 (leaving Oakland, Cal., the nation's largest one-paper city).
The National Newspaper Survey stated in 1950 that half of the dailies with circulations
of less than 100,000 suffered profit declines in 1949 and concluded that "rigidity in adver-
tising rates is clearly the most important explanatory factor." Ed. & Pub., July 1, 1950,
p. 14. The survey reported a 1949 median before-taxes profit figure of 13%, while the
director of accounting and statistical bureau of the Newspaper Audit and Research
Bureau has stated that newspapers in the under-100,000 circulation bracket need 25%
profits "to meet legitimate needs." Paraphrased in ibid.

260. Although smaller dailies have raised rates further than large-circulation papers,
"[ihere has been great reluctance on the part of non-metropolitan newspaper manage-
ment to raise advertising and subscription rates because of the fear of 'pricing them-
selves out of the market."' LAYMAN, A REPORT ON THE FINANCIAL CONDITION OF NON-
METROPOLITAN NEwSPAPERS 26 (1949) (mimeo. presentation to the American Press
Institute). Moreover this generalization was based on a study of rates for dailies "in
non-competitive fields." Id. at 10. For dailies in competitive communities reluctance to
lift rates may be even more marked.

261. See, e.g., statement by Erwin Canham, editor of the Christian Science Monitor,
quoted in Ed. & Pub., Apr. 5, 1952, p. 8 (suggestion directed largely toward easing the
newsprint situation by discouraging use of space) ; editorials cited supra note 249,

262. See Ed. & Pub., Jan. 5, 1952, p. 20. But cf. statement by chairman of the board,
Bureau of Advertising, ANPA:

"Most publishers will resist as long as possible any further increase in subscription
rates and with the present size of newspapers and current newsprint costs, little or no
improvement may be expected through a circulation increase, even if such is possible, It
seems, therefore, that we must look to advertising to help meet increasing costs and
achieve, or maintain, an acceptable margin of profit." Quoted in N. Y. Times, Apr. 24,
1952, p. 34, col. 2.

263. Although recent figures on the extent of cooperative advertising are not avail-
able, manufacturers using selected distribution increased their use of the cooperative
method between 1929 and 1946, and continued reliance on cooperative advertising was
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might break down the classification barrier separating general from retail
buyers. Since cooperative ads are not channeled through agencies, direct
buyer-seller dealing would crack the agency insulation of the bargaining
parties. Direct negotiation between publishers and advertisers might well
result in discreet rate concessions, undermining the structure of stable pricing
in the general market. Dealer cooperative ad placement, furthermore, may
actually bring a form of intercity competition into the retail market as well.
Manufacturers might attempt to place cooperative ads through retailers able
to secure the cheapest rates from local papers, and by selective choice of
dealers bring retail rates in one locality into competition with those in another.20
Coolness of ad agencies and publishers toward cooperative advertising may
thus be justified: agencies suffer lost compensation, 2- ° while publishers,
openly perturbed by falls in general linage, may also fear the future debut
of widespread rate competition.2C0

predicted for the postwar years. See BonmE, TAYLOR & Hovan. NATIONAL EnTI.IG
IN NmvSPAPERS 166, 172 (1946). For manufacturers using non-selected distribution, the
authors made no similar predictions, although it was estimated that "[a]bout a third
of . . mass product advertisers were ...offering advertising allowances . .. for co-
operative advertising, a great part of which was said to be expended for retail newspaper
space." Id. at 97. But see DTarrr, op. cit. s-upra note 165, at 278. Whatever its present
extent, cooperative advertising could be further stimulated by continued increases in the
general-retail differential.

264. Manufacturers, however, may not be at liberty to withdraw advertising allow-
ances from retailers in localities where newspaper rates are "out of line." Section 2(d)
of the Robinson-Patman Act may forbid payment to retailers of allowances "not avail-
able on proportionally equal terms to all other customers competing in the distribution
of such products or commodities," 49 STAT. 1526 (1936), 15 U.S.C. § 13(d), although the
meaning of this section is far from clear. See Rowe, Price Discrit:ination. Competition,
and Confusion: Another Look at Robinson-Patman, 60 Yuax L.J. 929, 959-61 (1951).
Yet manufacturers, who are assuming greater control over cooperative advertising.
DuFr, op. cit. supra note 165, at 275, 277, could probably contract with retailers to
keep cooperatively-financed ads out of "high rate" dailies.

265. "Agencies frequently plan and service cooperative advertising that is placed
by dealers at local rates." "There are frequently many difficulties . . . in
evolving a fair plan of agency compensation." Communication from Atherton IV. Hob-
ler, supra note 196. In some cases "advertisers have agreed to allow the usual agency
commission on the net cost of the space used." Communication from the Duane Jones
Co., supra note 196. Yet "[a]s a general answer to the attitude of agencies .. . it can
be said that agencies are averse to any large part of an advertiser's total budget being
spent on advertising in any form for which the agency receives little or no remuneration."
Ibid. Yet effective cooperative advertising may yield larger sales "which later benefit the
agencies through overall increases in the total advertising budgets." Ibid.

Lack of enthusiasm for cooperative advertising may enter into agencies' pleas for
reduction of the general-retail rate differential, a major stimulant of the cooperative
practice. Illustrative of agencies' attitude toward the differential were congratulatkns
tendered the St. Louis Post-Dispatch in 1936 by the president of the A.A.A.A., %,;hen the
"P-D" practically eliminated its differential. PA sTm op. cit. supra note 210, at 59-9. But
see note 193 supra.

266. Publishers' views set forth in BoRauE¢, T.-nmOR & HoaE, NATIONZAL .%itA1,iTz-
ixG iN NnwsPAPms 164-6 (1946). See also PAsTa, op. cit. rupra note 210, at 42. Diver-
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Where more than one paper serves a single community, the prevailing
pattern of ad marketing probably curbs the success of the smaller-circulation
daily. Theoretically, milline reductions in the relatively price-sensitive retail
market should gain added sales for the smaller daily. But its cost inefficiency
prevents sharp rate reductions in the already low-rate retail field. The high-
rate general market might provide the small paper an opportunity to gain
sales by rate concessions. Yet even if the paper's cost complexion permitted
a rate cut, which drew no corresponding reduction from other publishers who
cohesively price in the general market, ad agencies not eager for bargain
rates stand between the competing publisher and his customer market. The
smaller local daily, possibly hindered by "combination selling" of a morning-

evening competition as well,267 may thus have to content itself with ad purchases
of campaign buyers planning market saturation.

Collapse of the differential price structure, possibly as a result of widespread
dealer-cooperation advertising, might not aid the smaller competing daily.2 08

An industry-wide shift to a one-rate policy, eliminating differential price treat-
ment to separately classified markets, might break down the present price
structure and arouse rate competition in areas now dormant; demand factors
of both national advertisers and local retailers would fuse into a single rate

sion of advertising from general to retail channels means, in most cases, a smaller return
for dailies. Newspaper advertising executives have discovered "there is a general con-
fusion about the rate status of cooperative advertising that threatens to disrupt both
the general and retail rate structures." Ed. & Pub., Jan. 26, 1952, p. 65. Indicative of
newspapers' concern for the rate structures was a recent discussion of the Interstate
Advertising Managers' Association concerning rate treatment of the Sears, Roebuck
auto. Ad managers and an attending newspaper representative made these statements:

"If good newspapers would stick together on their rate structures, we would not
have so much difficulty about local and national rates." "We are having trouble enough
trying to establish standard rate practices. . . .What we should do is bolster the rate
structure, not tear it down." "You must be firm with your rate structure, otherwise you
are going to open a deeper grave for yourself." Ed. & Pub., Jan. 26, 1952, p. 63.

Yet dailies are unlikely to refuse cooperative ads, for rejection would probably an-
tagonize retailers without necessarily inducing manufacturers to return to general adver-
tising channels. Cf. BORDEN, TAYLOR & HovDE, NATIONAL ADVERTISING IN NEws,AI'Ets
167 (1946). And publishers have been told, "The extent to which growth of dealer
cooperative advertising may be accountable for loss of national newspaper advertising
during the past 15 years is not known, but evidence available indicates that it Is not
important relative to other causes of linage loss." Id. at 165.

267. Even if only one unit of the combination enjoys greater or "richer" circulation
that the single opposing daily, forced combination selling may bring the weaker combina-
tion unit more ad linage than the single paper. The difficulty, however, of proving causal
relationship between forced combination and lineage losses of the single daily is illustrated
by parties' conflicting contentions in United States v. Times-Picayune Publishing Co,,
Civil No. 2797, E.D. La., May 27, 1952. Compare Brief for United States, pp. 22-34, wlth
Brief for Defendants, pp. 39-52. See also Ed. & Pub., May 26, 1951, p. 12 (report of argu-
ment at Times-Picayune trial over the significance of data showing suspension of single
dailies in 21 out of 45 cities where forced combination selling existed).

268. Cf. LEE, THE DAILY NEWSPAPER IN AMmucA 364 (1937).
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exposed to direct pressures of both major buyer classes, with competitive
pricing further forced by buyers' comparison of rates in localities formerly
isolated for most ad marketing purposes. But in full-scale price competition
with more efficient rivals, the smaller daily's cost handicap may lessen its
chances for economic survival. In fact, the smaller paper confronts a twofold
dilemma: advertising market success hinges on the advantages of large cir-
culation, but the means to expand circulation are hard to come by. Restricted
access to the ingredients essential for attracting and satisfying reader de-
mand 2 6 9 not only itself stunts circulation growth, but, coupled with inherent

inefficiency in the utilization of production factors, often brands the smaller

competitor a high-risk, low-return enterprise, not tempting to investors. °0

Even among non-competing dailies, smaller circulation has probably meant

a smaller return on capital, as indicated by statistical estimates.- ' In com-

NET PROFIT (BEFORE TAXES) OF 88
NON-METROPOLITAN DAILY PAPERS

1949

25

20.

S 15 PROFIT AS I.01O
TOTAL .EE,

0 ROFIT AS ESTIMATED /.
OFCAPTAI. I.AVST ENT

0
GIRULLATION 3.000 5:000 000 8600 ,000 1,.000 20.oo 2i.000 6.000 20.0O 4%000
W.MBER OF oo 6,000 8.000 10,000 15.000 20,000 20,000 40.000 ZS0900 COC:3 c.000
PAPERS 6 7 10 13 16 9 6 7 6 4 4
GROUP J.EER I 2 3 4 5 6 7 8 9 to I I

Source: Profit as a percentage of total revenue from NwsPAPFER AUDIT AND RESnR.ncr
BuF.AU, SpEciAL. STATISTICAL REPORT (1950). For source of other data, see note 271
infra.

269. See discussions of newsprint, syndicated features, and wire service news, pp. 959-
69 supra.

270. Moreover, newspapers in general may not be deemed particularly sound credit
risks. According to one estimate, only one third of insurance companies and 10 per cent
of banks will consider a "good" newspaper loan, which may approximate 50 per cent of
physical valuation. Advertising Age, Oct. 27, 1947, p. 83, quoted in RAY, Coi. inAT o-z
OF OWNERSHIP AND CONTROL IN THE ARIcAN DAILY NEwsPAiFE' R INDUSTRY 35 (1951)
(unpublished MS. in Columbia University Library). Cf. statements by trustee, explain-
ing the proposed sale of Cincinnati Enquirer by the fact that newspaper business is "a
hazardous one and does not constitute a proper trust investment." Ed. & Pub., Feb. 23,
1952, p. 13.

271. See graph on this page. Data on profit as a percentage of capital investment
represent only an estimate. Since specific investment data were unav-ailable, estimate ti
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petitive situations as well, smaller circulation papers may be less profitable.272'
And lower profitability in turn may render the smaller daily particularly
vulnerable to cyclical pressures.27 3

Special factors can, of course, enhance the position of the smaller daily.
Stratified reader markets in large cities may support a second and smaller
daily, even conferring a monopoly position in a sub-market within the city.2 74

capital investment drew on 1947 data of 15 non-metropolitan and non-competitive dailies
with an average circulation of 30,400; for these papers gross income averaged 86.9% of
capital investment. LAYMAN, op. cit. supra note 260, at 4. Upon advice of a leading news-
paper statistician, the 86.9% figure was considered representative for all circulation groups
in the graph, and computation of average investment for each group was made accord-
ingly.

Usable investment data are rarely obtainable, since most dailies are closely held cor-
porations and do not release financial statements. There have been, however, a few surveys
of profit data other than the surveys made by Newspaper Audit and Research Bureau,
source for the graph at p. 999 infra. There are no applicable investment statistics for
most of these other surveys, but their profit data show a relationship between circulation
size and operating profit as a percentage of revenue similar to the relationship indicated
in the graph, although the data sometimes seem erratic. See, e.g., 1941 net operating profit
as percentage of total operating revenue for 73 papers:

Circ. in 1000's: 0-10 10-20 20-50 50-100 100 or more

Profit in %: 7.4 5.2 9.3 12.6 10.3

Source: BORDEN, TAYLOR & HovDE, REVENUES AND EXPENSES OF NEWSPAPER PUB-
LISH3ERS IN 1941 24 (1946). See also data in LAYMAN, op. cit. supra, at 23. For a smoother
progression, see 1940 "profit before income tax" data (sample size not disclosed) in IRION,
PUBLIC OPINION AND PROPAGANDA 77 (1950). But cf. DUN & BRADSTREET, ANALYSlS Or
THE 1936 OPERATIONS OF 90 NEWSPAPER PRINTING & PUBLISHING [FIRMS] (SMALL)

(1937) (firms ranked by dollar sales volume rather than circulation; little correlation be-
tween size and operating profit percentages).

See also Census data on value added by manufacture per employee in 1947 for 8339
newspaper establishments (dailies and weeklies) ranked according to number of employees
rather than circulation. Value added increased fairly steadily with size, except for slight
decline between the first and second groups and the last two groups. Reproduced in Ray,
Economic Forces as Factors in Daily Newspaper Concentration, 29 JOURN. Q. 31, 35
(1952).

272. Although there is no available data on relative profitability of locally competing
dailies, the relationship of profitability to circulation size for non-competitive papers pre-
sumably would apply as well in competitive situations where the smaller paper does not
enjoy local market monopoly.

273. E.g., depression-induced declines in ad linage or currently spiralling costs. See
notes 257, 259 supra. Equal percentage profit losses could be relatively more devastating
for dailies whose percentage profit return was originally lower. Analysis of revenue and
cost rises since 1946 does not indicate substantial or consistent differences in percentage
profit losses among various circulation groups of more than 10,000 circulation. See data
in Ed. & Pub., Apr. 12, 1952, p. 7. For dailies of less than 10,000 circulation, however,
see note 258 supra.

274. Cf. Malone, supra note 251, at 320 (such stratification is possible "only in
• ..great metropolitan centers"). Stratification may be intense in a market served by a
foreign language daily or some other "special interest," limited-circulation daily. Yet these
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And some smaller, yet "growing," communities can harbor encouraging
circulation and advertising prospects for an additional paper.Y- Journalistic
skill will also affect a competing smaller paper's economic future. The small
daily can build circulation through aggressive news or editorial campaigns
that outshine a larger competitor's reader appeal. And a smaller daily may
climb more easily if its larger rival is editorially controlled by an absentee
owner or managed by a publisher with a multitude of other interests.2 70

Typically. however, the structure and organization of the circulation and
advertising markets exert pressure on small competing papers to suspend
publication, or to combine and achieve more efficient operations. This pros-
pect, together with the difficulties of raising initial capital,- 7 vvill also dis-
courage entry into the field by potential publishers.2- 8 In short, the conditions
for viable newspaper multiplicity hardly exist.

dailies do not serve the same function as a "general-circulation" daily, see note 143 supra,
which can achieve a less insulated form of stratified market control by attracting ad-
herence of a particular socio-economic class or readers of particular political orientation.
Of course, in cities with only evening dailies, entrance into the morning field can bring
a degree of market control, although in few cities is the morning field as popular with
advertisers as the evening field. See notes 179, 1&0, 203 supra.

275. Cf. Neurath, One-Publisher Communities: Factors Jnfluencing Trend, 21 Jouim.
Q. 230, 232, 233 (1944) (rate of disappearance of multiplicity lower and replacement rate
higher in communities increasing in population size). See also Ray, Econoinc Forces as
Factors in Daily Newspaper Concentration. 29 JOURN. Q. 31, 40 (1952). Yet "[I]ocal
business trends . . . did not constitute a dominant factor in the majority of newspaper
suspensions during the period 1929 through 1941." Ibid. On the influence of sectional
expansion or contraction on newspaper suspension and multiplicity, see id. at 39. See alsu
Neurath, supra. at 233. 234.

276. Absentee editorial control occasionally impedes tailoring of newspaper content
to suit local conditions and reader desires, although generalization on this point is dif-
ficult. Cf. Nixon, Concentration and Absenteeism in Daily Aewspaper Ounership, 22
JouR_. Q. 97, 105 (1945). And a publisher with diverse business activities may be inade-
nately schooled in newspaper management. See Ray, Economic Forces as Factors in Da ly
Newspaper Concentration, 29 JouRx. Q. 31, 41 (1952).

In some instances, absentee owners or publishers with other important interests sus-
pend or merge dailies considered unprofitable more rapidly than a publisher whose sole
concern is his local daily. Cf. SImO., op. cit. supra note 45, at 90-9.

277. See note 270 supra. For past estimates on amount of initial capital required for
entry of dailies in various circulation groups, see NINE NImAN FELLOWS, op. cit. stpra
note 75, at 184-6 (to operate 250,000-circulation daily, 3-6 million required); Icuics,
A.rzacA's Hous- oF LoRDs 11 (1939); lAcDOUGALL, NEWsRoOM POrnMs .-D
PouciEs 4-5 (1941); editor's statement, in Ed. & Pub., Dec. 27, 1947, p. 18.

278. Entry of some new general-circulation dailies, however, could come through
publishing activities of large public or private institutions. The International Typographi-
cal Union. for instance, now indirectly operates several dailies started as "strike-winning
measures." Ed. & Pub., Nov. 3, 1951, p. 9. And American Newspaper Guild members
recently discussed, then abandoned a plan to foster union dailies in one-paper cities and
in areas where there is a "single editorial line." See Ed. & Pub., July 8, 1950, p. 8; Oct.
14, 1950, p. 18. See also ANG promotion of plans for a national labor daily. Guild Re-
porter, Jan. 11, 1952, p. 4. Other possible ownerships, some of which have published dailies

19521
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GOVERNMENT ACTION AFFECTING DAILY PRESS CONCENTRATION

In recent years, the federal government has concerned itself with some of
the obstacles impeding daily newspaper multiplicity. In some cases prevention
of local press monopoly has been an express goal of government action ;219
in other instances promotion of newspaper multiplicity has supplied only in-
cidental motivation. Recent federal action has focussed on newsprint problems
and on monopolistic practices of publishers and their suppliers of news and
features.

280

Although the newsprint industry has weathered three antitrust proceedings
since 1917,281 the most recent government activity has emphasized affirmative
measures to increase newsprint supply and assure its distribution to publishers
in need. Certificates of necessity, permitting rapid tax amortization, have
been granted by the Defense Production Administration to producers plan-
ning plant expansion,282 and the RFC has assisted with loans.283 The Forest

in the past or do so now, include a church press (e.g., The Christian Science Monitor);
municipal press; reader-sponsored dailies; cooperatively sponsored papers, such as Eng.
land's Reynolds News; and an endowed press, financed like universities or research foun-
dations.

For technological aids to new publishers, see pp. 973-4 supra.
279. "In recent years, the tendency toward concentration in the newspaper industry

has been accelerated. This case seeks to call a halt to that trend." Brief for United States
in Support of Motion for Partial Summary Judgment, p. 14, United States v. Times-
Picayune Publishing Co., Civil No. 2797, E.D. La., filed Jan. 29, 1951.

280. The industry, however, has been directly affected by government action in at
least two other areas. In October, 1951, Congress increased poundage rates on out-of-
county second-class mail by 30 per cent, graduated in annual 10 per cent increases. 65
STAT. 672 (1951), 39 U.S.C.A. § 289a (Supp. 1952). See note 152 supra. And in
1947 the General Counsel of the NLRB issued a complaint charging that the International
Typographical Union demands for "bogus" violated § 8(b) (6) of the Taft-Hartley Act,
which brands as an unfair labor practice exaction of payment for services "not performed
or not to be performed." The Board, however, held that in view of "the clear congressional
intent to limit and restrict the application of this section," "bogus" was not proscribed
by § 8(b) (6). International Typographical Union, 86 N.L.R.B. 951, 959-60 (1949), aff'd
in part sub non, American Newspaper Publishers Association v. NLRB, 193 F.2d 782,
801-2 (7th Cir. 1951).

281. In 1917, the Justice Department brought criminal and civil suits against leading
newsprint firms, alleging various competitive restraints. See reproduction of indictment
and petition for decree, in Monopoly Power Hearings, Pt. 6-B, at 82, 87. Defendants
entered nolo conten-dere pleas and submitted to fines and a consent decree dissolving their
trade association and enjoining certain activities. NzwsPmUNT PAPER DEcRaE INVBSTIGA-
noN, op. cit. supra note 86, at 36-7. In 1939 new antitrust' proceedings struck at West
Coast producers charged with price-fixing. See indictment at Monopoly Power Hearings,
Pt. 6-B, at 93. Once more, nolo pleas and fines resulted. United States v. Crown Zellerbach
Corp., No. 26680-S, S.D. N.Y., May 2, 1941. In 1947 the Justice Department entered upon
a sweeping grand jury investigation, soon dissipated by Canadian industry members' refusal
to comply with subpoenas demanding their documents, and by ensuing international im-
plications. See H.R. REP. No. 505, at 58; Monopoly Power Hearings, Pt. 6-B, at 7-14.

282. See note 99 supra.
283. See letter from RFC, quoted in Monopoly Power Hearings, Pt. 6-A, at 582.

1002 [Vol. 61:948



MONOPOLY IN NEWSPAPER INDUSTRY

Service has facilitated development of substitute production processesR 4 The
National Production Authority sponsors voluntary newsprint conservation

programs, and, without imposing an allocation plan, seeks newsprint stoeks
for distressed dailies.28 5 Congressional committees have held lengthy inquiries
to discover other means to enhance the newsprint supply ;280 their recommen-
dations include government support, through timber resource development,
of an Alaskan newsprint industry,28 7 and longer and larger loans to pub-
lishers investing in cooperative newsprint ventures.2s

The Justice Department by antitrust proceedings has attempted to ease

publishers' access to wire news and feature syndicates. The Associated Press

suit, decided by the Supreme Court in 1945, forced AP to eliminate dis-
criminatory admissions requirements imposed on publisher-applicants compet-
ing with member dailies.2 s 9 By the terms of the decree, however, AP retained
freedom to turn away applicants so long as denials were not based on com-

petitive considerations.2 90 Although one AP member has suggested that a
court decree cannot instill completely objective attitudes toward competing
applicants,291 recent rejections have not been labeled an abuse of the dis-
cretion left with the association under the decree. In the feature syndicate
field, after "territorially exclusive" sales and syndicate-chain integration had
been challenged in private antitrust actions,29 2 the Justice Department opened
a grand jury investigation of syndicate practices in late 1951,93 with results
not yet made public.

Publishers' "forced combination" and "exclusive dealing" ad sales policies
have also provoked recent antitrust action. In United States v. Tihes-Picayune
Publishing Co., the Justice Department proceeded against a New Orleans
morning-evening combination which sold general and classified space only in

284. See communication from H. R. Josephson, supra note 101.

285. See NEWSPRINT FOR ToaxoRnow, at 173-5.

286. See voluminous list of pre-1950 hearings, and reports in Monopoly Power Hear-

ings, Pt., 6-B, at 213-17.

287. See H.R. Rm. No. 505, at 129-30. See also note 85 mspra.

288. See NE-.,SPRINT FOR Tomoa ow, at 10-11; note 9S supra. This proposal conflicts

with suggestions for consideration of "separation of pulp business from publishing."

EaNST, THE FIRST FREEDOm 265 (1946).
See also proposals of House Subcommittee on Monopoly Power, both for antitrust

and "measures to obtain new production," in H.R. REP. No. 505, at 128-32. For attempted
compilation of all legislative proposals concerning newsprint, see Nmvsnir FR To-

moRaow, at 25-6. See also discussion of 20o tax on advertising expenditures aimed partly
at reducing newsprint use. Ed. & Pub., Apr. 7, 1951, p. 16.

289. See "prerequisite[s] to election" listed as "a" and "b," Associated Press v.
United States, 326 U.S. 1, 10-11 (1945). For description of their operation, see 2 CuA,

GovERNaSENT AND MAss CommuNicAbons 542-4 (1947).

290. See note 116 supra.
291. Confidential interview with AP member.
292. See cases cited in notes 107, 110 supra.
293. See Ed. & Pub., Sept. 22, 1951, p. 13.
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a morning-evening package.294 A federal district court ruled that defendants'
ad contracts "effect[ed] tying-in sales" in violation of Sections 1 and 2 of the
Sherman Act. The court, however, did not brand forced combination selling
a per se Sherman Act violation. 29 5 It emphasized that one of the two combina-
tion dailies ("the tying product") enjoyed a monopoly in the morning field
and was almost indispensable to advertisers, many of whom had limited
budgets. Thus the court found that selling the morning daily in a unit with
its evening sister restrained "a substantial portion" of the ad market in New
Orleans. Moreover, the court cited evidence indicating that combination
selling deprived the combination's evening competitor of some linage it might
otherwise have received, and other evidence showing defendants' specific

294. United States v. Times-Picayune Publishing Co., Civil No. 2797, E.D. La., May
27, 1952.

The complaint, filed June 14, 1950, alleged "that (a) the defendant corporation has
entered into ... a series of contracts with advertisers in unreasonable restraint of trade
in newspapers, news, advertising, supplies and nationally advertised products in violation
of Section 1 ... and (c) all the defendants ... are attempting to monopolize the dissenlna-
tion of news and advertising through newspaper channels in violation of Section 2...."
Brief for United States, filed June 18, 1951, pp. 1-2. The government sought relief under
§ 4. Id. at 2-3.

295. In early 1951, the government moved for partial summary judgment. See Brief
for United States in Support of Motion for Partial Summary Judgment, United States
v. Times-Picayune Publishing Co., Civil No. 2797, E.D. La., filed Jan. 29, 1951. In its
brief, the government challenged, in addition to general and classified advertising contracts,
defendants' local display advertising contracts, which credited, for discount purposes,
linage placed in the morning daily to ads bought in the evening unit. The government
asserted that in International Salt Co. v. United States, 332 U.S. 392 (1947), the Supreme
Court "established the doctrine that tie-in sales of this type foreclosing competitors from a
substantial market are unlawful per se. . . ." Brief for United States in Support of Motion
for Partial Summary Judgment, supra, p. 25. And the general and classified contracts were
analogized to practices in4-olved in the International Salt case, supra (tie-in sales);
United States v. Paramount Pictures, 334 U.S. 131 (1948) ("block-booking"); and in
United States v. Griffith, 334 U.S. 100 (1948) (use of circuit buying power). Brief for
United States in Support of Motion for Partial Summary Judgment, supra, pp. 17-23.
Partial summary judgment might have labelled forced combination selling and defendants'
local display practice a Sherman Act violation without evidence of intent or actual effect
on competitors. Yet the motion was denied. Ed. & Pub., Feb. 24, 1951, p. 11.

At trial, the government buttressed its contentions with evidence of intent and exclusion,
stating, in its § 2 argument: "The intent and effects have been shown by (1) [defendants']
purchase of the competing States in 1933; (2) their adoption of the unit rate for classified
advertising in 1935; (3) their operation of the States (evening) at a loss since 1948 while
making profits from the operations of the Times-Picayune (morning and Sunday);
and (4) their adoption of the unit rate on general advertising and (5) their interference
with distribution of their remaining competitor's newspapers in 1949-50. . . ." Brief for
United States, p. 92, United States v. Times-Picayune Publishing Co., Civil No. 2797,
E.D. La., filed June 18, 1951. But see Brief for Defendants, pp. 97-106. The district
court, however, rejected contentions (1), (3), and (5), United States v. Times-Picayune
Publishing Co., Civil No. 2797, E.D. La., May 27, 1952, pp. 12-14, 19-20; it relied on
contentions (2) and (4), together with the evidence of intent and effect summarized in
the text immediately following.

[Vol. 61:9481004



MONOPOLY IN NEWSPAPER INDUSTRY

intent "to diminish the competitive vigor" of their lone competitor.-00 In
another recent antitrust proceeding, Lorain Journal Co. v. United States,9
the Supreme Court upheld a decree enjoining an Ohio daily from refusing to
sell ad space to local merchants who bought advertising time on a nearby
radio station. Where the injured news medium, however, is a competing daily,
Lorain Journal might not apply: the Supreme Court, holding defendant's
conduct an "attempt to monopolize," emphasized the Journal's past "substantial
monopoly" in the dissemination of news and ads in the area,2 8 and its present
market leverage through "complete daily newspaper monopoly of local adver-
tising."299

Although the government may broaden its recent actions,300 these thrusts
cannot reach the dominant cause of local newspaper monopoly: competitive
efficiencies of large circulation size. This fundamental economic circumstance,
in fact, rules out traditional government measures of curbing monopoly
power :301 Sherman Act separation of combination ownership or Clayton Act

296. United States v. Times-Picayune Publishing Co., Civil No. 2797, E.D. La., May
27, 1952, pp. 6-7, 15 (morning daily's dominance), 17-18 (market restraint), 8, 10-11
(effect on competitor's linage), 9-10, 15-16 (intent).

As this Comment went to press, the court was awaiting submission by the government
of a proposed form of decree.

297. 342 U.S. 143 (1951), affirming 92 F.Supp. 794 (N.D. Ohio 1950).
298. Lorain Journal v. United States, 342 U.S. 143, 150-1 (1951). This "substantial

monopoly" lasted from 1933 to 1948, when VEOL entered upon the scene.
299. Id. at 149. But a Chattanooga, Tenn., daily, with competition in its afternoon

field, was found guilty by a federal jury under an information (filed in 1940) charging
Sherman Act violation through use of contracts requiring advertisers to use defendant
exclusively in the afternoon field. The case, not reported, is described in Brief for United
States in Support of Motion for Partial Summary Judgment, p. 18 n.2, United States v.
Times-Pacayune Publishing Co., Civil No. 2797, E.D. La., filed Jan. 29, 1951. See also
Oklahoma Publishing Co., 21 F.T.C. 793 (1935), supra note 222.

In 1936 the FTC condemned other publisher advertising behavior: cutting rates below
"cost," coupled with distribution of free copies and making of "disparaging" remarks in
attempt to injure competitor. Blackwell Journal Publishing Co., 23 F.T.C. 413 (1936)
(cease and desist order).

300. Possible extension could include adoption of some of the newsprint proposals
listed in Nnwsraxr rOR Toy oow, at 25-6; Justice Department inspection of UP and
INS "asset value" contracts, supra p. 969; antitrust attack on forced combination ad
selling in cities other than New Orleans. See p. 989 supra and note 219 sipra; if necessary,
amendment of § 3 of the Clayton Act to bring sales of ad space within its coverage and
permit the government to use it in possible future forays against forced combination
policies.

301. Cf. 2 CHAEE, GovmERNT AND MAss Co,,fuNcaTxous 650-3 (1947), doubt-
ing that antitrust laws can do more than to remove "artificial barriers" to the growth of
"independent instrumentalities of communication." See also id. at 618-24, stating that
"breaking up bigness" will not make "the press give us what we want from it" in level
of performance or diversification of views. "[T]he Sherman Act recedes. You stop expect-
ing that a few lawyers in the Department of Justice and a statute passed in 1890 can do
much to make the press of 1950 what you desire." Id. at 653.
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preclusion of incipient mergers could not eliminate the economic forces press-
ing for newspaper fusion.302 And because available legal instruments are
inadequate, only drastic government policies permanently equalizing large
and small dailies' competitive prowess can foster daily-press multiplicityY°3

302. In 1950, § 7 of the Clayton Act was amended to prohibit corporate acquisition
not only of another corporation's stock but also of its assets, where "in any line of coin-
merce in any section of the country.. . the effect ... may be substantially to lessen com-
petition, or to tend to create a monopoly." § 7, Clayton Act, 38 STAT. 730, 731 (1914), as
amended, 15 U.S.C.A. § 18 (Supp. 1952). Prior to the amendment's passage
one of its sponsors, Rep. Emanuel Celler (N.Y.), stated, "I think this act might
be construed to prevent newspaper merger. . . . In any community there should be
a clash of opinion." Ed. & Pub., Sept. 17, 1949, p. 34. Yet application of § 7 to newspaper
mergers will probably be limited by case law holding that the section does not bar a fail.
ing business from selling out, International Shoe Co. v. FTC, 280 U.S. 291, 302-3 (1930),
and by statements to the same effect in a House committee's report on the proposed amend-
ment. H.R. REP. No. 1191, 81st Cong., ist Sess. 6 (1949). Moreover, the substitution of
"in any section" for "section or community ' as the locus of competitive diminution, ibid.,
might make application of § 7 to small-town newspaper mergers difficult, although Rep,
Celler has stated, "I don't believe the wording 'in any section of the country' would be
limited so narrowly to prevent its being applied to local situations providing interstate
commerce were to some extent involved." Communication to the YALE LAw JOURNAL
from Rep. Emanuel Celler (N.Y.), dated Nov. 15, 1951, on file in Yale Law Library.

For state action against newspaper combination, see Ed. & Pub., Feb. 17, 1951, p. 13,
Feb. 24, 1951, p. 60 (Georgia anti-monopoly legislation passes Senate but not House;
backed by Gov. Herman Talmadge and supposedly aimed at Atlanta Journal and Con-
stitution combination ownership); Ed. & Pub., Mar. 20, 1948, p. 7 (Virginia House of
Delegates resolution asking investigation of "question whether or not it is deemed in the
public interest that the only two papers ... in ... Richmond shall be owned by one cor-
poration"); Ed. & Pub., Apr. 5, 1947, p. 34, June 28, 1947, p. 57 (Wisconsin law pro-
hibiting newspapers from combining to fix prices or restrain trade; Madison dailies, in
"partial combination" plan, claim law aimed at them).

303. The following sources contain descriptions of proposals for legislative or ad-
ministrative action aimed at assisting either small dailies or smaller competing dailies:

"Incentive taxation" exempting from income tax the first "X" thousand dollars of
annual profits. See ERNST, THE FIRST FREmom 254-5 (1946); ROYAL CoMMIssIoN ON

THE PRESS, REPORT 160 (1949).
Sliding scales of postal rates, inoreasing with circulation size and giving small dailies

a cheaper rate than at present. SURVIVAL OF A FREE, COMPETITIVE PRESS, at 53; ERNST,
THE FIRST FREEDOM 258-9 (1946).

Government purchase of space in small dailies and weeklies to advertise bonds, notes,
and other obligations, proposed in a war-time bill introduced by Sen. John H. Bankhcad
(Ala.). See Hearings before the Senate Committee on Banking and Currency on S. 1457,
78th Cong., 1st Sess. (1943).

Establishment of a public corporation to print new newspapers under "contract" and
thus reduce capital requirements. See RoYAL. COMMISSION ON THE PRESS, REPORT 158 (1949).

Reconstruction Finance Corporation reversal of its policy against extending credit to
publications. See SURVIVAL OF A FREE, COMPE'nTIV PRESS, at 55-7.

Amendment of the Robinson-Patman Act to cover advertising, see Ed. & Pub., July 1,
1950, p. 9, possibly on the theory that smaller papers are less able to justify discounts, that
the discounting system, see note 165 supra, thus injures "competition" among newspapers,
The FTC has stated that "advertising space" is not a "commodity" under the Act, FTC
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CONCLUSION

Examination of the daily-newspaper industry reveals a profound dilemma:
economic competition may stifle competition in the marketplace of ideas. Since
newspaper size is efficiency, the smaller competing daily which could supply
diversity of opinion and news presentation is consistently handicapped in its
struggle for independent survival. Yet press multiplicity, as a goal of public
policy, at present is little more than an article of faith, resting on a theoretical
foundation.304 Comprehensive research utilizing modem techniques of con-
tent, audience, and effect analysis could force contrary conclusions, or at least
furnish more precise guides for government action.305 Drastic attempts to
reverse economic trends and restructure the industry should await further
scientific exploration of the impact of local press monopoly on democratic
processes in the community.

Informal Opinion, 81st Cong. Rec. 2336 (1937) (Appendix), and the Commission has
instituted no proceedings involving charges of rate discrimination. Communication to the
YALE LAW JourR.AL from IV. T. Kelley, General Counsel, FTC, dated Nov. 15, 1951, on
file in Yale Law Library. But for a recent private action alleging rate discrimination
against theatre owners by New York dailies, see Trebuhs Realty Co. v. News Syndicate
Co., 1950-51 TRADE CASES T 62,951 (S.D. N.Y. 1951) (motion to separate denied).

Dissolution of chains, against which "the independent operator... cannot compete."
ERNS'r, THE FIRST Famao 252 (1946). See note 159 sifpra.

There have also been proposals for compelling diversification of opinion in newspapers,
whether competitive or not, through a National Press Authority compelling presentation
of views on all sides of public questions. See Ed. & Pub., Mar. 3, 1951, p. 63; 2 CHaA ,
GovER miENT Aim MASS CotuMuNcArToxs 694-6 (1947).

For criticism of many of these proposals and lengthy e.xamination of role of govern-
ment in improving communication of news and ideas, see id. at cc. 23, 24.

304. See pp. 951-9 supra.
305. For list of studies in science of content analysis, see Lasswell, Policy and the

Intelligence Function in PROPAGANDA IN XV.,R AND CRIsIs 55, 63 n.9 (Lerner ed. 1951).
See also LAssw.L & LEITES, LANGUAGE OF POLITICS (1949). Analysis of newspapers in
five cities was undertaken a few years ago by Columbia University's Bureau of Applied
Social Research. For tentative conclusions concerning one of these cities, see Bigman,
s-upra note 41.

For examples of audience analysis, see studies in LAzAnsFELD, RADIO ANm Dim PRINTED
PAGE (1940).

For references to works on effect analysis, see bibliography in KL.Apzn, THE E=-eOMS
OF MASS MIF.IA (1949) ; Schramm, The Effects of Mass Communications: A Review, 26
JouaR. Q. 397, 398-400 (1949). For detailed description of controlled effect studies, see
HOVLAND, LUySDAiNE & SrEFFIELD, EXPERIMENTS ON MASS Commiu.cAwteu: (1949).

For a classic study which combined all three types of analysis, see LAzArsFELD, BER.M-
soN & GAuDET, THE PEoPxLE's CHOICE (1944) (study of how Erie County, Ohiu, voters
made up their minds in 1940 presidential campaign).
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FOUR-YEAR RECORD OF REVENUE AND COST RISES

1946 s I00

INOOME

CIRO 5000
AND OVER

EXPENSE8

CIRO 80001
AND OVER

1946 1947 1948 1949 1950 1946 1947 1948 1949 1950

Source: Computed from data in Ed. & Pub., Apr. 7, 1951, p. 5.

WAGE AND SALARY COST PER PAGE

PER 1000 CIRCULATION FOR 95

NON METROPOLITAN DAILIES, 1950

3,000 5,000 6,00 8.000 i0,000 25,000 20,000 20.000 20,000 3000 4,00
CIRCULATION 5,000 6,000 8,000 10,000 15,000 20,000 25,000 35,000 40,000 50,000 C5,000
NUMBER OF
PAPERS 8 6 II 14 15 II 7 6 8 4

GROUP NUMBER I 2 3 4 6 6 7 8 9 10 II

Source: Computed from data in NEWSPAPER AUDIT AND RESEARcH BUREAU, SPECIAL

STATISTICAL REPORT (1951). See note 149 supra.
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DAILY RETAIL AND GENERAL MILLINE RATES
FOR 20,000 LINE PURCHASES FROM AUDIT
BUREAU CIRCULATION NEWSPAPERS IN

CITIES OVER 100,000 POPULATON
2.50

2.00

1.0RETAIL-

.00
193 34 3536 37 38394041 4243 4445 46 474849 50

Source: Data provided by confidential source. For actual figures,
see note 163 supra. This graph and all other graphs in this
Comment were dravn by Mr. Ronald L. Flucker of the Yale
University School of Engineering.




