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RECENT CASES

AcTioN—RIGHTS ARISING AFTER COMMENCEMENT.—MARINNA & B. R.
Co. v. Maun, 56 So., 670 (Fra.).—Held, that a complainant cannot sup-
ply the want of a valid claim at the commencement of the action by the
acquisition or accrual of one during the pendency of the action.

The preponderance of authority holds with the principal -case that
the want of a valid claim at the commencement of a suit cannot be sup-
plied by the later accrual of one. Dean v. Metropolitan El. R, Co., 11
N. Y, 540; Turner v. Pierce, 31 Wis., 342; Wheatland v. Lovering, 1¢
Gray (Mass.), 16; Hovey v. Sebring, 24 Mich,, 232. It follows from this
that a plaintiff cannot recover on a pending action which accrued after
the institution of such action, even though such cause of action relate to-
the subject-matter of the pending action. Stein v. Burden, 24 Ala., 130;
Hamlin v. Race, 78 111, 422; Hudson v. Burk, 48 Mo. App., 314; Stanley
@. Turner, 68 Vt.,-315. A few cases support a variation from the general
rrle in holding that the fact.that a cause of action had not accrued when
the original petition was filed is immaterial, where it has accrued wher
the amended petition was filed, Burus v. True, 5 Tex. Civ. App., 74;
Culberton v. Cabeen, 29 Tex., 247; Cox v. Reinhardt, 41 Tex., 591. It
is also held, in a limited number of decisions, that if a suit is commenced
before the entire obligations sued on are due, but some obligations become
due before judgment, the court may, in its discretion, allow an amend-
ment of the pleading so as to cover the whole demand. Neilson v. Pool,

.17 La,, 209; Warfield v. Oliver, 23 La. Ann., 612. Where a plaintiff did
not have the right to sue on a portion of its claim at the time it com-
menced its first suit, it was held that it could not be required to introduce
its cause of action thereon into such suit by amendment after the same
accrued. Claflin v. Mather Electric Co., 98 Fed., 699.

ADVERSE POSSESSION—ACTUAL PoSSESSION.—MARIETTA Ferriizer Co.
v. BrLam, 56 So., 131 (Ara).—Held, that adverse possession of the whole
of a tract, within the boundaries described by the color of title, by actual
occupancy of a part thereof is, in legal contemplation, actual, and not con-
structive, possession, and may be restricted, as to the part not actually
occupied, by the actual occupancy of another.

The general rule is that actual possession of a part of a tract of land,
under color of title to the whole tract, is sufficient to acquire possession
of all the lands embraced in the instrument under which the claim is
made. Donohue v. Whitney, 133 N. Y., 178; Baucum v. George, 65 Ala,,
259 ;Heinemann o. Bennett, 144 Mo, 113; Libby v. Young, 103 Iowa, 259.
In accord with the minority rule the principal case characterizes the pos-
session acquired by occupancy of part under color of title as “actual pos-
session” to the extent of the boundaries contained in the writing. Bell v.
Longworth, 6 Ind., 273; Black v. Tenn. Coal Co., 93 Ala,, 109. But in the
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great majority of cases this possession is characterized as “constructive
possession”. Bellfountaine Imp. Co. v. Niedringhaus, 181 111, 426; Goodwin
o. McCabe, 75 Cal., 584; Porter v. Miller, 84 Tex., 204. Where the frue
owner of a tract of land is in actual possession of a portion thereof, a
person who enters into the actual possession of another portion will be
deemed to be in possession only to the extent of his occupation. Hunnicutt
v. Peyton, 102 U. S,, 333; Bellis v. Bellis, 122 Mass.,, 414. When neither
claimant has a true title, the prior constructive possession must yield to the
actual possession of the subsequent claimant. N. Y. Cent. R. R. Co. v.
Brennen, 136 N. Y., 584; Santee River Cypress Co. v. Jones, 50 Fed., 360.

ApvERse PossesstoN—CoLor oF TitLE—Vorp Tax Drep.—HAMNER
ET AL. V. YAz00 DeLta Lunser Co., 56 So., 466 (Miss.).—Held, a tax deed,
though void on its face, is good color of title on which to found a claim
of title by adverse possession.

The authorities agree that a tax deed, reg/ular on its face, is sufficient
to support an adverse possession under color of title. Pillow . Roberts,
54 U. S., 472; Lewis v. Barnhart, 43 Fed., 854; Lennig v. White, 20 5. E,,
831; Webber w. Clark, 74 Cal, 11; Phillip v. People, 11 1ll. App., 340;
Taylor v. Hamilton, 173 L, 392; Morrison v. Norman, 47 111, 477 ; Wilson
o. Taylor, 119 Mo., 626. When the tax deed is void on its face there is
a conflict of opinion as to whether or not it gives good color of title. The
weight of authority holds with the principal case—that a tax deed, though
void on its face, is still good color of title, and possession under it is_
adverse. Edgerton v. Bird, 6 Wis., 527; Lindsay v. Fay, 25 Wis,, 640;
Wilson v. Atkinson, 77 Cal, 485; Stovall v. Fowler, 72 Ala., 77 ; Washburi
v, Cutter, 17 Minn., 361; English v. Powell, 119 Ind,, 93; Reusons v.
Lawson, 91 Va., 226. There is, however, a distinct line of decisions which
hold that a tax deed, void on its face, is inadmissible as color of title in
support of a claim of adverse possession. Moore ». Brown, 52 U. S, 472
Redfield v. Parks, 132 U. S., 239; Keefe v. Bramhall, 3 Mackey, 551;
Webber v. Clark, 74 Cal,, 11; Scott v. Delaney, 87 111, 146; Hoffman .
Harrington, 28 Mich., 90; Elliot v. Pierce, 20 Ark., 508; Shoat v. Walker,
6 Kan., 65.

Banks AND BaANKING—CHECKS—CRrEpIT—LiIaBILITY.—]. M. RoBInNsow
& Co. v. BANK oF PikeviLLE, 142 S, W., 1065 (Kv.).—Held, that where a
bank receives, not for collection, but as so much money, a check, and places
the amount to the credit of a customer, it assumes liability for such amount
to all persons to whom the customer may give checks.

The relationship between a bank and a general depositor is that of
debtor and creditor. Foley v. Hill, 2 H. L. Cas.,, 27; Marine Bank v.
Chandler, 27 Til., 525; Chapman v. White, 6 N. Y., 412.  When this rela-
tion is formed by a depositor placing money in the bank, the law implies
a promise on the part of the bank to repay all moneys so deposited.
Wetherell v, O’Brien, 140 1ll,, 263; Carr v. Nat'l Security Bank, 107 Mass.,
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45; State v. Bartlett, 39 Neb, 353. A bank must honor a depositor’s
check within a reasonable time after receiving it. Kilsby v. Williams,
5 B. & Ald,, 815; Northumberland Nat'l Bank v. McMichael, 106 Pa. St
460. However a bank has no right to allow its depositors to overdraw.
Culver v. Marks, 122 Ind., 554; Lancaster Bank v. Woodward, 18 Pa. St.,
357.  And if the bank pays a check to a holder where there has been no
sufficient funds to meet it, the bank can hold .only the drawer liable.
Denver Nat'l Bank v. Devenish, 15 Colo., 229; Manufacturers’ Nat'l Bank
v. Swift, 70 Md,, 515. But if there are sufficient funds and the bank
refuses or neglects to pay on the order of the depositor, the latter may
maintain an action against the bank to recover his deposits together with
substantial damages. Atlanta Na#'l Bank v. Davis, 96 Ga., 334; Schaffner
. Ehrman, 139 111, 109; Swendsen v. Duluth State Bank, 64 Minn., 40;
-Davis v. Standard Na#'l Bank, 50 N. Y. App. Div., 210; Patterson .
Marine Na#'l Bank,, 130 Pa. St., 419. But in most jurisdictions the holder
of the check has no right of action against-the bank for refusing to pay
such check. Farmers’ Bank v. Planters’ Bank, 10 Gill & J, (Md.), 422;
Watson v. Phoenix Bank, 8 Metc. (Mass.), 217. In those states only
where a check is regarded as an assignment pro taento of the deposit is
the holder of the check deemed to have a right of action against the bank.
DuQuoin Nat'l Bank v. Keith, 183 1ll, 475; Weinstock v. Bellwood, 12
"Bush (Ky.), 139; Fonner v. Smith, 31 Neb., 107,

Banks AND BANKING—DEPOSITS—DEPOSIT 0F CHECK FOR COLLECTION.
—Downey v. NationalL ExcHANGE Bawk, 96 N. E. (Inp.), 403.—Held,
that where it can be shown that a check was deposited merely for collec-
tion, the check will remain the property of the depositor, and the bank will
take it merely as his agent.

Plaintiff bank cannot recover tpon a note assigned to it for collection
only. First National Bank v. Payne, 425 S. W, (Ky.), 736. Title does
not vest in a bank correspondent receiving a check for collection in the
usual course of business. Oppenhein v. West Side Bank, 50 N. Y. S., 148.
(But in England possession and title go together. Collins v. Martin, 1 Bos.
& Pul. R, 648.) The check remains the property of the depositor until
collection. Balbach v. Frelinghuysen, 15 Fed., 675. A bank receiving a
note of collection has no implied authority to sell it. Fuller v. Bennett,
55 Mich., 357. But if the bank assumes property in the note, it is liable
to-the holder for the full amount of it. Wetherill v. Bank of Pennsylvania,
1 Miles, 399. In taking a check for collection the bank is simply the agent
of the owner. Prescott v. Leonard, 32 Kan., 142. But the bank takes such
ownership thereof that it can sue the maker thereon. First National Bank
v. Hughes, 46 P. (Cal.), 272. Checks delivered to a bank for collection
while bank is insolvent remain the property of the depositor and may be
recovered from the receiver. Richardson v. Denegré, 93 Fed, 572. A
‘bank has a lien on a note deposited for collection by a debtor. Gibbons v.
Hecoz, 105 Mich., 509, contra; Amelungs v. United States Bank, 1 Mart.
(0. 8.), 322,
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CARRIERS—CARRIAGE OF PASSENGERS—ASSAULT BY EMPLOYEE—BAKER
v. BreorLyn Erevatep Ry. Co., 130 N. Y. Sure., 690.—Held, that though
a passenger applied a vile and insulting epithet to a servant of a carrier,
it does not excuse the carrier from liability for an assault by the servant,

unless the passenger used the language with intent to bring about the
assault.

All courts are agreed that while the servant is employed about the
business of the carrier, assaults by the servant, not provoked by a passen-
ger will render the company liable. Texas & P. Ry. Co. v. Williams, 62
Fed. Rep., 440; Chicago & Eastern Ry. Co. v. Flexman, 103 111, 546;
Ramsden v. Boston & Albany Ry. Co., 104 Mass., 117 ; Steward v. Brook-
lyn & Crosstown Ry. Co., 90 N, Y, 588. And by the great weight of
authority this liability always attaches, even though the assault be the
result of personal malice. Birmingham Ry. Co. v. Mullen, 138 Ala, 614;
East Tenn., Va., & Ga. Ry. Co. v. Fleetwood, 90 Ga., 23; Coogins v.
Chicago & Alton Ry. Co., 18 1ll. App., 620; Hanson v. Urbana Ry. Co.,
75 111, App., 474. The New York courts stand almost alone in their ruling
that “the company will not be Lable if the passenger brought on the
assault intentionally, their chief decision being Scott v. Central Park Ry.
Co., 53 Hun (N. Y.), 414. The real weight of authority is, that although
the company will still be liable for the assault of the-servant upon the
passenger, yet the use by the passenger of vile language to induce the
assault upon himself may be shown to mitigate the damages. B. & O. Ry.
Co. v. Barger, 80 Md., 23; Jackson v, Old Colony Ry Co., 206 Mass., 477 ;
Haman v. Omaha Morse Ry. Co., 35 Neb., 74; Palhmer v. Winsten-Salem
Ry. Co., 131 N. C,, 250; Ry. Co, . Gerran, 121 S. W., 905.

CARRIERS—-RECEIPT OF GooDs—WHEN LIABILITY ATTACHEES.—CINCIN-
~ATI GrAIN Co. v. LouisviLLE & NasmVILLE Rattroap Co., 142 S, W, 374
(Ky.) ~—Held, that where a freight car, having burned on a side track after
being loaded and the issuance of a bill of lading, the railroad company
was liable as a common carrier for the loss of the freight.

The principal case is in accord with the well settled rule that in order
to impose the liability of a common carrier upon a railroad there must be
a complete delivery by the consignor, and that this delivery is accomplished
when local custom or regulation has been complied with, although the
railroad company may not have taken actual possession of the car. Pitts-
burg, C. C. & S. R. Co. v. American Tobacco Co., 126 Ky., 582; Tate v.
Yaczoo & M. V. R. R. Co., 78 Miss., 842; Houston & Texas C. R. R. Co.
v. Hodde, 42 Tex., 467. A general custom of accepting loaded cars on a
siding was held to be sufficient delivery without bill of lading in T. & F. S.
R. R. Co. v. Rosebrook-Josey Grain Co., 52 Tex. Civ. Appls., 156; Illinois
C. R. R. Co. v. Smyser, 38 111, 354; St Lounis, I. M. & S. R. R, Co. v.
Murphy, 60 Ark., 333. A number of cases hold that a bill of lading is
not a condition precedent to the attaching of the carriers liability. Berry v.
Southern R. R. Co., 122 N. C,, 1002; M. K. & T. R. R. Co. v. Beard, 34
Tex. Civ. Appls., 188; and that a bill of lading is evidence of delivery but
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not the only evidence. Pine Bluff & A. R. R. Co. v. McKenzie, 75 Ark.,
100. But where it was the unvaried custom of the railroad company to
require a bill of lading before moving a car, the relation of carrier and
shipper did not exist until the bill of lading issued, L. & N. R. R. Co. v.
United States, 39 Court of Claims, 405; American Lead Pencil Co. v. N. C.
& S.R. Co., 134 S. W, 613, The decisions are in entire accord that where
the shipper retains any suggestion of control over the car and its contents.
the liability of the carrier does not attach. Burrowes . C. B. & Q. R. R.
Co., 85 Neb., 497; St. Louis, A. & T. R. R. Co. v. Montgomery, 39 Il1., 335.

CHARITIES—INJURIES TO PATIENTS—LIABILITIES—“CHARITABLE INSTI-
TUTION” —TAYLOR V. PROTESTANT HosprraL Ass'N, 96 N. E., 1089 (O=16).
—Held, the fact that a public charitable hospital receives pay from a
patient for lodging and care does not affect its character as a “charitable
institution,” so that it remains not liable: for injuries to a patient of the
hospital, resulting from the negligence of a nurse employed by it.

It is generally held that the receipt of compensation from those enjoy~
ing the benefits of a charity such as a hospital, does not affect its nature
as a charity. Asylum v, Phoenjx Bank, 4 Conn., 172; New. England Sani-
tarium v. Stonehom, 205 Mass., 335. It has also been the general rule-
that a charitable corporation is not liable for the injuries resulting from.
the negligence or tortious acts of a servant in the course of his employ-
ment when such corporation has exercised due care in his selection. Some-
have based this rule upon the theory that the trust funds of the corpora-
tion might otherwise become wholly diverted, thus thwarting the donor’s
intent. McDonald v. Mass. General Hospital, 120 Mass., 432. The more
recent decisions, however, would seem to oppose this doctrine in that it
“permits the will of the individual to nullify the will of the people.” Bruce
v. Central M. E. Church, 147 Mich., 230.  Others have upheld the rule
upon the ground of public policy. Hearns v. Waterbury Hospital, 147
Conn,, 230. It is urged against this doctrine that it is a matter rather for
legislative than judicial action, Bruce v. Central M. E. Church, 147 Mich.,
230; Powers v. Mass. Homeopathic Hospital, 109 Fed., 294. It would
therefore appear that the strongest argument for the rule is that a person
who accepts the benefits of a charity assumes the risk of negligence in its
administration. Powers v. Mass. Homeopathic Hospital, 109 Fed,, 294. If,
as recent cases would indicate, this is the correct doctrine on which to base-
the immunity of a charitable corporation for its servants’ torts, it is
obvious that it is applicable only to the beneficiaries of the charity in
question, the ordinary liability of a master existing as to all others.Hewett
©. Women's Hospital, 73 N. H., 556; Hordern v. Salvation Army, 199
N. Y., 233.

CoNSTITUTIONAL LAW—EQUAL PROTECTION OF THE LAWS—DISCRIMINA-.
TION IN License Tax—Winc v. KRKeENDALL, 32 Sue. Cr., 192—Held,.
exempting steam laundries and women engaged in the laundry business,
where not more than two women are employed, from the license tax
imposed by Mont. Rev. Codes, 2776, upon the laundry business, does not-
deny the equal protection of the laws to a man operating a hand laundry..
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The constitution will suffer no other or greater burdens or charges to be
laid upon one than such as are equally borne by others. Ex parte Virginia,
100 U. S., 339; Barbier v. Connelly, 113 U. S,, 27,, 31. But a law may
discriminate in favor of a certain class, and if founded on a reasonable
distinction of principle, it does not deny the equal protection of the laws.
American Sugar Co. v. Louisianna, 179 U. S., 89. The legislature is not
required to tax all occupations equally or uniformly. State ex rel. San Toi
o. French, 17 Mont.,, 54. Classification is presumed to be reasonable
unless proved by the plaintiff to the contrary. Fayetteville v. Carter, 52
Ark, 301; Van Hook w. Selma, 70 Ala., 361; Littlefield v. State, 42 Neb.,
223. But it operates equally and uniformly upon all persons in similar
circumstances, Magoun v. Illnois T. & S. Bank, 170-U. S,, 283; Kaliski v.
Grady, 25 La. Ann,, 576. It must not be aimed at a certain race. I¥o Lee
v. Hopkins, 118 U. S, 356. There is a ground of distinction in sex.
Com. v. Hamilton Mfg. Co., 120 Mass., 383; Wenham v. State, 65 Neb., 3%4;
State v. Buchanon, 29 Wash,, 602.

CORPORATIONS—POWERS—ACCOMMODATION INDORSEMENT.—WALLER V.
Gorman MEercaNTILE Co., 161 S. W., (TExas), 833.—Held, that a corpora-
tion has no power to make, indorse, or otherwise become liable, on com-
mercial paper for the mere accommodation of another person or corpora-
tion.

It is a well settled rule that a corporation has no authority to issue
or indorse bills or notes for the mere accommodation of another. Pick v.
Ellinger, 66 1ll. App., 570; Blake v. Domestic Mfg. Co., 64 N. J. Eq., 480;
Park Hotel Co. v. Fourtl: Nat. Bk., 8 Fed., 742. Even bank corporations
are not exceptions to the general rule. Nat. Bk. v, Atkinson, 55 Fed., 465;
Morford w. Farmer's Bank, 26 Barb, 568. Nor does the fact that a
majority of the stockholders consent validate such a transaction. Cook .
Amer. Tubing Co., 28 R. 1, 41. Yet Mr. Cook (Corporations, 774), says
there is no rule of public policy prohibiting such an indorsement by a
corporation. For this reason it has been held that a private corporation,
by the consent of all its stockholders, may execute accommodation paper
by which it will be bound. Murphy v. Ark. Land Co., 97 Fed., 723; Perkins
@. Trinity Realty Co., 69 N. J. Eq., 723. At any rate, where such an
instrument passes into the hands of a bona fide purchaser without notice
before maturity, it may be enforced. Monument Nat. Bk. v. Globe Works,
101 Mass., 57; Credit Co. v. Howe Machine Co., 54 Conn., 357.

ELECTRICITY—INJURIES—PROXIMATE CAUSE—FREEMAN V. Missourr &
Kansas TeLepHONE Co. ET AL, 142 S. W, 733 (Mo.).—Held, that the negli-
gence of a telephone company in failing to discover for six months the
contact of one of its wires with a charged wire of an electric company is
part of the proximate cause of an injury to a person shocked in touching
a telephone pole guy wire.

The rule stated in the leading case is in accord with authority on this
point. It has been frequently held that where the negligence of an electric
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light company and a telephone company conjoin to produce a dangerous
crossing of wires both are liable. City Electric R. Co. v. Conery, 61 Ark.,
381; Economy Light & Power Co, v. Hiller, 203 Ill., 518. Where the
wires of a telephone and lighting company are maintained concurrently
the duty of inspection is upon both. McKay v. Southern Bell T. & T. Co.,
111 Ala, 337. The fact that a telephone company was negligent in plac-
ing its wires is held to be no defense to an action against a lighting com-
pany which did not have its own wires properly insulated. Herbert v. Lake
Charles Ice, Light and Waterworks Co., 111 La,, 522. Lighting companies
are charged with the highest degree of care in the inspection of overhead
wires. Hayes v. Raleigh Gas Co., 114 N. C, 203; and it has been held that
a company is liable for injury caused by wires negligently left on a pole
“which become charged in an electrical storm. Southwestern Tel. & Tele-
graph Co. v. Robinson, 50 Fed., 810. A lighting company which permits
telephone wires to be strung on its poles is charged with the exclusive duty
to see that the wires do not come in contact. Fox v. Manchester, 183 N. Y.,
141. The general rule of concurrent liability is broadly applied. Western
Union Tel, Co. v. Grifith, 111 Ga., 551; United Electric R. Co. v. Shelton,
89 Tenn., 423.

ELECTRICITY—INTERFERING CURRENTS—RELIEF.—PosTAL TELEGRAPH Co.
or Inprana v. Cuicaco, L. S. & S. B. Ry. Co., 97 N. E. (Inp.), 20.—Held,
that a telegraph company maintaining telegraph lines and electrical
appliances on its right of way, may not sue a railroad company operating
a line of electrical railroad on its adjacent right of way to restrain the
operation of the line, because currents of electricity used by the railroad
company interfere with the business of the telegraph company, in the
absence of any charge that the railroad company is guilty of any negligence
or malice in the construction and operation of its line.

It is the consensus of opinion both in England and in this country that
where one is acting under legislative authority, any inconvenience or inci-
dental damage that may arise in the absence of any negligence from the
reasonable use of his own property will be regarded as within the rule
damnum absque injuria. London Ry. Co. v, Truman, L. R. App. Cas,, 15;
Ewverett v. Hydraulic Co., 23 Cal.,, 225; Cosulich v. Stendard Oil Co., 122
N. Y, 118. Originally the telegraph and telephone companies attempted by
injunction to restrain the operation of railroad companies using electricity
but this was denied them on the ground that they must submit to the
damage incurred to a reasonable extent for the good of society; Hudson
River Tel. Co. v. Watervliet Co., 135 N. Y., 393; Ry. Co. v. Tel. Ass'n., 48
Ohio, 390; the fact that they were in business prior to the entry of rail-
roads in the field of electricity being of no importance. Cincinnati Inclined
Plane Ry. Co. v. Tel. Ass’n., 48 Ohio, 3%0. Next they sought to obtain
damages from the railroads but the courts held that they might avoid the
damage at a reasonable expense for new improvements to protect their
wires. Tel. Co. v. Ry, Co., 42 Fed,, 273; Wisconsin Tel. Co. v. Ry. Co.,
3 Am. Elec. Cas., 383. And at the present time the overwhelming weight
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of authority is that if negligence on the part of the railroad company is
lacking, the railroad company is in no respect liable for conflicting elec-
trical currents Eastern & South African Tel. Co. v. Tramways Co., L. R.
1902 App. Cas., 186; Natl Tel. Co. . Baker, 2 L. R. Chan,, 1893, 186;
Hudson River Tel. Co. v. Watervliet Co., 135 N. Y., 393; Bel Tel. Co. v.
Ry. Co., 3 Am. Elec. Cas., 356.

EvIDENCE—PAROL EVIDENCE—EXPLAINING TERMS—GRINDING SEASON.—
Poro Rico Sucar Co. v. Lorenzo, 32 SupREME CoUrT REPORTER, 133 (P. R.)
—Held, a contract to grind all the sugar cane raised by a lessee upon cer-
tain specified plantations leased to him for a certain number of grinding
seasons is a contract to grind in the grinding season, and parol evidence
is admissable to show what season that is.

The general rule is that a written document’s contents cannot be con-
tradicted, altered, added to, or varied by parol evidence. Finley v. U. S.
Bank, 2 McLean, 44, But parol evidence is admissable to elucidate an
ambiguity in a written contract. Phelps v. Clasen, Fed. Cas. No. 11,074;
Fidelity Mut. Fire Ins. Co. v. Murphy, 4 Neb. 578.  Also to explain incom-
plete provisions of a written contract. Stone & Co. v. Mulvaine, 217 111,
40; Gould v. Boston Ezcelsior Co., 91 Me., 214. Intention may also be
shown by parol evidence. Murray v. Riley, 140 Mass., 490; Beason v. Kurz,
66 Wis., 448. And also to aid construction and to supply omissions.
Trustees of General Assembly, efc. v. Guthrie, 6 L. R. A, 3217 (Va.).
But where a legal presumption will fill the omission, parol evidence is not
admissable. Atwood . Cobb, 16 Pick., 227 ; Thompson v. Keicham, 8 Johns.
(N. Y.), 190; Thompson v. Phelan, 22 N. H., 339.

EXEMPTIONS—STATUTORY ProvISIONS—DOMESTIC ANIMALS.—PATTER-
SON ET UX V. ENGLISH ET AL, 142 S. W., 18 (TEex.) —Held, where a statute ’
exempts from forced sale certain animals, young animals of the species
and descriptions named that will eventually come within the statutory
designation are included within the exemption. Graham, C. J., dissenting.

While authority is in support of the rule laid down in the principal case,
different grounds have been taken by the courts in construing exemption
statutes as applied to domestic animals. A heifer which has not begun
to give milk is exempt from execution as a cow if its owner intended to
keep it as a cow. Carruth v. De Grassie, 77 Mass., 211. A heifer is exempt
from attachment as a cow if the debtor has no other animal of the kind.
Jolmson v. Babcock, 90 Mass., 583. A two-year-old heifer, not with calf,
is exempt from attachment if the debtor has no other cow. Dow v, Smith,
7 Vt., 465; Freeman v. Carpenter, 10 Vt., 433. The fact that pigs and
shoats are not yet of size for slaughtering does not prevent them being
exempt as pork on foot. Byrons v. Mount, 8 Tenn, 361. But it is held
in Mitchell v. Joyce, 69 Ia., 121, that a statutory exemption of two cows and
a calf does not include a yearling heifer. Statutes exempting property
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from execution are generally held to be reasonably and liberally construed.
Montague v. Richardson, 24 Conn., 338; Stewart v. Brown, 37 N. Y., 350.
Some cases hold that such statutes must be strictly construed, Temple ©.
Scott, 3 Minn,, 419; Carty v. Drew, 46 Vt.,, 346; and being in derogation of
the common law are not to be extended by equitable construction. Rice .
Otter, 5 Denio, 119.

INSURANCE—PREMIUMS—CREDIT—PRESUMPTIONS,— WASHBURN V. U. S.
Casvarty Co,, 81 ArL, 575, (ME.).—Held, credit is presumed to have been
extended to insured for a premium, if policy was delivered without requir-
ing payment.

It is generally held that actual payment of the permium is unnecessary.
A promise to pay on the part of the insured will constitute ample consid-
eration. Such a promise may be express; Jones v. New York L. Ins. Co.,
168 Mass., 397; Ohio Farmers’ Ins. Co. v. Stowman, 16 Ind. App., 205; or
implied from the attendant circumstances of the transaction. Newark Mach.
Co. v. Kenton Ins. Co., 50 Ohio St., 549; Equitable L. Assur. Soc, v.
McElroy, 49 U. S. App., 548. The courts go even farther and hold that
though the policy expressly stipulates that the contract shall not be binding
until a premium be actually paid, such a stipulation may be, and shall be
deemed to be, waived by such conduct on the part of the insurer as shows
an intention not to insist on its performance. Roberts v. Security Co., 1
Q. B,. 111; Conunercial F. Ins. Co. v. Morris, 105 Ala., 498; New York
Cent. Ins. Co. v. National Protection Ins. Co., 20 Barb. (N. Y.), 468.
Thus a delivery of such a policy as a completed and executed contract will
bz deemed a waiver of the stipulation and credit for the premium will be
presumed. O’Brien v. Union Mut. L. Ins, Co., 22 Fed. Rep., 586; Miller v.
Brooklyn L. Ins. Co., 12 Wall. (U. S.), 285; Wood v. Poughkeepsie Mut.
Ins. Co., 32 N Y., 619.

LanpLorp AND TENANT—BRrEACH OF CONTRACT—LOSS OF PROFITS—
LiasiLity oF LANDLORD.—SKINNER V. GiBsoN, 121 Pac. (Kan.), 513—Held,
that the failure of cattle to grow and take on flesh because of an insuf-
ficiency of pasture, was a ground for the recovery of damages by the
tenant where the pasture rented of the landlord contained materially less
land than had been represented.

Damages may be recovered for loss of profits if they are proximate,
certain, and within the contemplation of the parties when the contract was
made. Brigham & Co. v. Carlisle, 78 Ala., 243; Hile on Damages, p. 72,
ei seq. Mere speculative or conjectural profits are not recoverable, Reed
©. Lewis, 94 Ala, 626, Damages for wrongfully prevented gains may be
ascertained with reasonable certainty by comparison with previous business
or past experiences of a similar kind. Brown v. Hadley, 43 Kan., 267;
Schile v. Brokhahus, 80 N. Y., 614, contra; Pollit v. Long, 58 Barbour, 20.
Where the defendant failed to deliver fertilizer, the measure of damages
was the difference in value between the crop raised and a similar crop
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grown on fertilized land. Bell v. Reynolds, 78 Ala., 511 Profits from
future fruit grown are too remote and conjectural. Rlodes v. Baird, 16
Ohio St., 573. However, a line of New York cases hold that for a dimin-
ished output or total failure of a crop, the measure of damages is the dif-
ference between the actual crop and an average crop of the same kind.
Passinger v. Thorburn, 34 N. Y., 634; Van Wyck v. Allen, 69 N. Y., 61, but
the weight of authority is contra. Gresham v. Taylor, 51 Ala,, 505; Rich-
ardson v. Northrup, 66 Barb., 85; Jones v. George, 56 Tex., 149. Where
the landlord failed to supply water to irrigate the field, he was liable in
damages for the diminished crop yield. Raymold Rice Milling Co. v. Land-
ford Bros., 32 Tex. Cic. App, 401. And the principal case is further
upheld very clearly in Brown v, Hadley, 43 Kan., 267, where the rule is
Jaid down that dairymen or cattlemen can with reasonable certainty esti-
mate their future returns from feeding cattle.

TLANDLORD AND TENANT—INJURIES—CONTRIBUTORY NEGLIGENCE—ROHR-
BacHER V. Griiig, 98 N. E, 733 (N. Y.).—Held, that a landlord, having
provided a well lighted stairway in a building leased to several tenants,
owned no duty to third persons, who call to see a tenant on business, to
keep a well-lighted hallway leading to a freight elevator shaft.

The general rule is that the owner.of a tenement is under no legal obli-
gation to keep lights in hallways of the tenement, and the absence of lights
does not prove negligence. Halpin v. Townsend, 107 N. Y., 608; Bears v.
Ambler, 9 Pa, 193. Other courts have held that where the landlord
retains complete control over the premises he is liable for injuries of a
third person received therein. Coupe v. Plait, 172 Mass., 458; Jennings v.
VanSchaick, 108 N. Y., 530. However, the burden of proof is upon the
plaintiff to show negligence on part of the landlord, and an absence of
contributory negligence on his own part. Moore v. Goedel, 34 N. Y, 527.
The rule is otherwise if the hall is so unusual or peculiar as to render
artificial lights essential for reasonable safety. Marwedel v. Cook, 154
Mass., 235; Borgan v. Hanan, 66 N. Y. S., 1066.  But if the hallway and
stairway are in all respects inherently safe and convenient, the owner owes
no duty to keep them lighted. Capen v. Hall, 21 R. I, 364. Nor is he
liable to third persons for injuries caused by defective conditions of
premises, unless he had knowledge or notice, actual or constructive
thereof. Borman v. Sandgren, 37 1ll. App., 160; Ploen v. Staff, 9 Mo. App.,
309; Rice v. Trustees of Boston Univ., 191 Mass., 30. Where the guest
of a tenant has the right of recovery such right is identical with that of the
tenant. Dawis v. Pacific Power Co., 107 Cal, 563; Fisher v. Jausen, 128 1.,
549; Moore v. Steljes, 69 Fed. Rep., 518. And he can have no greater
claim than the tenant would have had under same circumstances. Jordan
2. Sullivan, 181 Mass., 348; Clyne v. Helmes, N. J. L., 358; Dyer v. Robin-
son, 110 Fed., 9.

ILEGAL TENDER—EJECTMENT OF PASSENGER—LIABILITY OF CARRIER—
CincinNATI NorTHERN Traction Co. v. RosnNacte, 95 N. E,, 884 (O=nio).—
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Held, a coin issued by authority of law to circulate as money is not
deprived of its legal tender quality merely by benig worn in the process
of circulation, nor when bruised or cracked, so long as it is not appreciably
diminished in weight, and retains the evidence of its being genuine coinage.
And when a passenger on a car of a common carrier tenders such a coin
in payment of his fare, which is refused, and the passenger ejected, he may
maintain an action for damages against the company, even though the
conductor in good faith believed the coin not to be legal tender. In such
case the passenger is not required to tender other money in payment of his
fare.

It is well settled that a genuine coin, worn smooth by use, not appre-
ciably diminished in weight, and distinguished, is legal tender for car
fare and if refused and passenger ejected on refusal to pay, company is
liable even if conductor acted in good faith, Jersey City & B. R. Co. v.
Morgan, 52 N. J. L., 60; Ruth v. St. Louis Trausit Co., 90 Mo. App., 1.
This is the same where coin appears queer to conductor and believes it
counterfeit, being in fact legal tender. Ltlania Consol. St. Ry. Co. v.
Keeny, 99 Ga.,, 266. This is also true of a coin that has been mutilated
by a sharp instrument and has a somewhat changed shape, though con-
taining all of the original silver. United Siates o, Lissner, 12 Fed., 840.
But this is not true where the coin had become unfit for circulation. North
Hudson Ry. Co. v. Anderson, 61 N. J. L., 248. .

Ve

_ Lorrertes—CoNCEALMENT oF Prize TAGS IN PLUGS oF T0BACCO-—CoN-
STRUCTION OF THE STATUTE—UNITED States v. ONE Box oF Topacco,
“FoorprINTs”, 190 Fep. Rep, 731 (N. C.).—Held, that the term Iottery is
applicable to any scheme whereby the possession of a ticket redeemable for
money or other thing of value is made to depend on chance, and a statute
prohibiting lotteries is violated by the concealing of a ticket redeemable
for fifty cents in one of each one hundred five-cent cuts of tobacco.

All tickets, parts of tickets, certificates, or any device whatsoever by
which money or any other thing of value is to be paid or delivered on the
happening of an event or contingency in the nature of a lottery, are lot-
tery tickets within the meaning of the statute, which statutes are to be
construed liberally in applying the law, Ballock v. S tate, 73 Md,, 1. The
character of the transaction is not changed by assuming that the ticket
represents an article of merchandise that is intrinsically worth the price
paid, for if every package contained a prize, but each prize were of dif-
ferent value, the scheme of distribution would make it a lottery just the
same, Dunn v. People, 40 Iil, 465. There are three essential ingredients
in every lottery,~consideration, prize, and chance. Equitable Loan &
Security Co. v. Waring, 117 Ga., 599, and chance refers not merely to the
method whereby the value of a particular certificate is determined, but to
the method by which the possession of that ticket is secured, 1. ¢., lottery
involves the element of procuring the ticket, the initial act, United S tates
2. Fulkerson, 74 Fed,, 689; United States v. Wallis, 58 Fed., 942. - In har-
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mony with the decisions in these cases is the case of State v. Boneil, 42
La. Ann.,, 1110, where it was held that a sale of packages of tea, part of
which were advertised to contain tickets for prizes, was a lottery-.dcc.,
Commonwealth v. the Sheriff, 10 Phila. Rep., 59.

MASTER AND SERVANT—NEGLIGENCEN—MASTER'S KNOWLEDGE OF DAN-
GER—McGovern v. FirzeaTrick, 131 N. Y. Suee., 1048—Held, that in
order for an employe to recover for injuries from the kick of a vicious
horse, he must show that it had previously shown a tendency to kick, and
that the employer had had knowledge of such vicious propensities.

According to the preponderance of authority, the gist of the action, in
a suit for injuries by a vicious animal, is not negligence in keeping the
animal, but the keeping him with knowledge of his vicious propensities.
Muller v. McKesson, 73 N. Y., 195; Brooks v. Taylor, 65 Mch,, 208; Spring
Co. v. Edgar, 99 U. S, 645. And where the master knows, or by exer-
cising reasonable care, should know that an animal owned by him is
vicious, he is liable. Hardy ». Shedden Co., 78 Fed. Rep., 610; McCready
v, Stepp, 104 Mo. App., 340; Geo. H. Hammond Co. v. Johnson, 38 Neb.,
244, There are other cases holding that the gist of such action is negli-
gence on part of the plaintiff. Fake v. Addicks, 45 Minn., 37; Hayes v.
Swmith, 62 Ohio St,, 161.  The authorities differ considerably on what con-
stitutes sufficient notice. Some hold that notice that a horse is unruly is
no notice that he is likely to kick or bite. Hariley v. Hartley, 2 Stark
(Eng.), 212; Spray v. Ammerman, 66 IlL, 309; Twigg v. Ryland, 62 Md,
380. 1In Cooley on Torts, page 346, Students’ Edition, it is laid down that
“the question in each case is whether the notice was sufficient to put the
owner on his guard” If a servant voluntarily went on using an animal
which he knew to be dangerous, he assumed the risk. East Pellico Coal
Co. v. Stewart, 34 Ky. Law Rep,, 420. And a master cannot be expected
ta insure his servant against all accidents. Flynn v. Beebe, 98 Mass, 575;
Marshall v. Stewart, 2 Macq. (House of Lords), 30, 33, E. L. & Eq.

PATENTS—SUIT FOR INFRINGEMENT—INJUNCTION—DISCRETION OF CoURT,
— FLecTRIC SMELTING AND ALuminun Co. v. Careorunounm Co,, 189 Fep,,
710 (Pa.).—Defendants were the sole manufacturers of carborundum,
having built up an extensive business, and having a large dnd expensive
plant with machinery built for that special work. Their product was also
protected by a patent, but in its manufacture they used a process of smelt-
ing by electric current which was held to infringe complainant’s patent,
and without the use of such process their plant could not be operated.
Their use of it was entered into in good faith, and without knowledge
that it was an infringement. Held, that while defendant was entitled to
a decree for an injunction and an accounting, inasmuch as it was not in
competition with defendant as a manufacturer and could be fully compen-
sated in damages, the injunction would be withheld on the giving of a bond
by defendant to secure the payment of such profits and damages as com-
plainant might recover.
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It is a material fact, on a motion for an injunction, that the defendant
does not make or sell the patented machines, but only uses it so that the
injury is a loss of royalty and not a damaging competition. Jefferson Elec-
tric, Heat & Power Co. v. Westinghouse Electric & Mfg. Co., 134 Fed.,
392; Morris v. Lowell Mfg. Co., Fed. Cas., 9,833. Where the granting of
an injunction would endanger public safety, the court will refuse to grant
it. Bliss v. City of Brooklyn, Fed. Cas., 1,544. Also when public interests
are involved, or it will cause stoppage of manufacturies which employ
large number of men. Consolidated Roller Mill Co. . Coombs, 39 Fed,,
803. Likewise, where there is more probability of incalculable mischief
from the granting than from the withholding. Day v. Candee, Fed. Cas.,
3,676; Morris v. Lowell Mfg. Co., Fed. Cas., 9,833. For the chief object
of the injunction is to prevent irreparable mischief, not to give the plain-
tiff the means of coercing a compromise upon his own terms. Parker v.
Sears, Fed. Cas., 10,748,

SuUNDAY—NOTES—VALIDITY.—MOSELY V. SELMA NATIONAL Bank, 57
SoutH., 91 (Ara.).—Held, that a note made and delivered on Sunday is
void and cannot be ratified.

Sunday contracts are not void at common law. Batsford v. Emery, 44
Barb. (N. Y.), 618; Shuman =. Shuman, 27 Pa. St,, 90. Hence the doc-
trine that contracts made on Sunday are void depends on statutory enact-
ments. Richard v. Moore, 107 11, 429. But to be void, a contract must be
fully consummated on Sunday. Tyler v. Waddinghan, 58 Conn., 375;
McKinnis v. Estes, 81 Iowa, 749; Winchell v. Carey, 115 Mass., 560. Thus
if a note is written, dated, and signed on Sunday but is not delivered until
a secular day the note is valid. Gibbs Mfg. Co. v. Brucker, 111 U. S,, 597;
Greathead v. Walton, 41 Conn,, 235; Stacy v. Kemp, 97 Mass., 166. But
as between the parties a note signed and delivered on Sunday is void.
Morgan v. Bailey, 59 Ga., 683; Stevens v. Wood, 127 Mass., 123; Hill v.
Sherwood, 3 Wis., 343. Some courts hold that a note, invalid because
entered into on Sunday, may be subsequently ratified. M cKinney v. Demby,
44 Ark, 74; King v. Fleming, 72 111, 21; Orr ». Kenworthy, 121 N. W, 539.
But the weight of authority seems to be to the contrary. Butler v, Lee, 11
Ala., 835; Miles v. Javrin, 200 Mass., 514; Brewster v. Bante, 66 N. J. L.,
367. However; this applies only as between the parties, and if such note,
void by reason of having been made on Sunday, falls into the hands of a
bona fide purchaser for value without notice, the maker is estopped to set
up the Sunday defense. Harrison v. Powers, 76 Ga., 218; Cumberland Bank
v. Maybery, 48 Me,, 198; Cranson v. Goss, 107 Mass., 439; Vinton v. Peck,
14 Mich.,, 287.

TrapE MARKS—TRADE NaMES—UNFAIR COMPETITION.—G. & C. MER-
riaM Co. v. SaarFiern, 190 Frn., 928—The use by defendant of the name
“Webster” in connection with dictionaries published by him, unaccompanied
by a proper explanatory statement, Held, in violation of the rights of com-
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plainant, whose publication had become known to the public under that
name, although its right to the exclusive use of the name had expired with
the copyright.

Where plaintiff has for several years sold a stove on the market with
‘trade name “Portland,” a rival dealer will be restrained from advertising
or selling a different stove as the “Famous Portland.” Van Horn v. Coogan,
52 N. J. Eq., 380. So in case of “Buster Brown,” title of a comic section.
New York Herald v. Star. Co., 146 Fed,, 204. For ultimate benefit of a
trade name results to the originator of the name and equity provides a
vemedy to prevent his being deprived of it by unfair competition. Drake
Med. Co. v. Glessner, 67 N. E., 722. _The essence of wrong is the fraud
upon the public which induces the public to take defendant’s goods for
plaintiff's. Croft v. Day, 7 Beav., 84; Amoskeag M. fg. Co. v. Spear, 4 N. Y.
Sup. Ct.,, 599; Pierce v Guitland, 68 Cal, 68; Vitascope Co. v. U. S. Phon.
-Co., 83 Fed., 30; Singer Mfg Co. v. June Mfg. Co., 163 U. S, 169. Where
plaintiff has acquired a reputation for a line of goods defendant will be
enjoined in selling like goods except in connection with a clear statement
indicating they are not goods of plaintiff. Allegretti v. Kellar, 85 Fed., 643.



