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PLAINTIFFS’ PROCESS:
CIVIL PROCEDURE, MDL, AND A DAY IN COURT

Elizabeth Chamblee Burch & Abbe R. Gluck'

INTRODUCTION

If the 1970 decision in Goldberg v. Kelly marked the heyday
of a focus on plaintiffs’ constitutional rights in civil procedure, the
years since then have been largely defendant-centric, with decades of
due process jurisprudence now developed to protect where and how
defendants can be sued. But that defendant-centricity is beginning to
change. We focus in this essay on a theory of what we call “plaintiffs’
process,” and argue for its more salient consideration in civil proce-
dure doctrine.

As an important new scholarly literature has developed on ac-
cess to courts, plaintiffs are becoming more visible in civil procedure
scholarship, if not yet in civil procedure’s modern due process consid-
erations. Some of this work has been spurred by doctrinal develop-
ments that have closed courthouse doors to many—from the Supreme
Court’s line of cases favoring arbitration, to its almost simultaneous
tightening of pleading standards in the Twombly and Igbal cases, to its
stingy, modern approach to class action certification.

At the same time, there is a parallel, more mature revolution
underway in the on-the-ground practice of complex civil procedure—
a movement that has sought to open new pathways for plaintiffs to
access court in the aggregate. This revolution grows out of other de-
velopments that have blocked courthouse doors: in the idealized, old-
fashioned, paradigm, plaintiffs lacking leverage or the means to sue
on their own would turn to class actions. But the Court has made class
certification increasingly unattainable, with ever higher bars for com-
monality, including a federalism-oriented approach that often dooms
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class certification for nationwide damages suits involving many dif-
ferent states’ laws.

In response, enterprising plaintiffs, or more aptly their enter-
prising lawyers, have not given up. Instead, they’ve innovated, finding
unorthodox ways to invigorate aggregation anew.' As one example
that made waves, the law firm Keller Lenkner took companies up on
their insistence on individual (rather than class) arbitration by repre-
senting tens of thousands of individuals simultaneously.? Flooding the
arbitration system with individual claims forced companies to pay
$3,000 to arbitrate each $100 claim.?

But the most salient modern workaround in the face of limited
class actions is the rise of multidistrict litigation (MDL), an old proce-
dural vehicle that has become galvanized into a highly muscular tool
to aggregate where class actions fail. Initially envisioned to coordinate
individual electrical equipment antitrust cases before a single judge,
MDL has dramatically transformed in response to the challenges of
the day.* Now, it is a force for nationalized, aggregated, preclusive
case resolution via settlement, rather than the initially intended feder-
alism-friendly hub that would coordinate only pretrial action before

1. Elizabeth J. Cabraser & Samuel Issacharoff, The Participatory Class Action,
92 N.Y.U. L. REV. 846, 848 (2017) (“Amchem invited the use of subclasses as a
‘structural protection’ against rivalrous claims to limited recoveries.” (referencing
Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 626 (1997))).

2. J.Marcia Glover, Mass Arbitration, 74 STAN. L. REV. 1283, 1323-24 (2013).

3. When the defendant, Intuit, then tried to transform the case into a class action
settlement, Judge Charles Breyer, a former MDL Panel member, said, “Intuit was,
in Hamlet’s words, hoisted by their own petard.” Justin Elliot, TurboTax Maker Un-
tuit Faces Tens of Millions in Fees in a Groundbreaking Legal Battle Over Con-
sumer Fraud, PROPUBLICA (Feb. 23, 2022, 3:15 PM), https://www.propub-
lica.org/article/turbotax-maker-intuit-faces-tens-of-millions-in-fees-in-a-
groundbreaking-legal-battle-over-consumer-fraud. He later rejected the class settle-
ment. See Transcript of Proceedings at 6-7, In re Intuit Free File Litig., No. 19-C-
02546 (N.D. Cal. Dec. 17, 2020) (rejecting class action motion). See also, e.g., Al-
ison Frankel, Judge Breyer Rejects $40 Million Intuit Class Settlement Amid Arbi-
tration Onslaught, REUTERS (Dec. 22, 2020, 5:09 PM), https://www.reuters.com/ar-
ticle/idUSKBN28W2MS5 (rejecting class action motion); Alison Frankel, Uber
Loses Appeal to Block $92 Million in Mass Arbitration Fees, REUTERS (Apr. 18,
2022 4:54PM), https://www.reuters.com/legal/litigation/uber-loses-appeal-block-
92-million-mass-arbitration-fees-2022-04-18/ (rejecting appeal based on class ac-
tion); Alison Frankel, “This Hypocrisy will Not be Blessed”: Judge Orders Door-
Dash to Arbitrate 5,000 Couriers’ Claims, REUTERS (Feb. 11, 2020 5:49PM) (re-
quiring defendant to arbitrate thousands of claims individually).

4. Andrew D. Bradt, Something Less and Something More: MDL's Roots as a
Class Action Alternative, 165 U.PA. L. REV. 1711, 1723-24 (2017).
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sending cases back out to various decentralized spokes for individual
trials under the nostalgic procedure paradigm.’

We have previously detailed this “MDL Revolution.”® But its
stakes continue to explode. In 2020, one out of every two filed federal
civil cases was in an MDL proceeding, and 97% of those were prod-
ucts-liability cases, the focus of this essay.” In 2021, when civil case
filings declined by 27% overall, 30% of all new filings were still
MDLs; even as the docket declined further in 2022, new MDL filings
still comprised 22%.% In other words, the civil docket is now signifi-
cantly occupied by an unorthodox aggregation vehicle that was not
supposed to be about centralized case resolution at all.’

How does this shift link to plaintiffs’ due process rights?
MDLs do allow plaintiffs to aggregate to obtain redress in ways that
arbitration and the traditional class action often forbid.'® We celebrate
this process-opening aspect of MDL; our goal here is not to eliminate
it. But we do wish to ground MDLs in reality. And the reality is that,
once swept into an MDL, plaintiffs lose many of the choices and rights
that are the hallmark of individual, and even class action, litigation.
Indeed, class actions are the one area in which rule-makers and the

5. Id. at 1724-25; Abbe R. Gluck & Elizabeth Chamblee Burch, MDL Revolu-
tion, 96 N.Y.U. L. Rev. 1, 16-19 (2021).

6. Gluck & Burch, MDL Revolution, supra note 5, at 16—19.

7. U.S. JUD. PANEL ON MULTIDISTRICT LITIG., MDL STATISTICS REPORT -
DOCKET TYPE SUMMARY (Dec. 15, 2020),
https://www.jpml.uscourts.gov/sites/jpml/files/Pend-
ing MDL_Dockets_ By MDL_Type-December-15-2020.pdf. (listing 59 of 178
pending MDLs as products liability proceedings); U.S. JUD. PANEL ON
MULTIDISTRICT LITIG., MDL STATISTICS REPORT - DISTRIBUTION OF PENDING MDL
DOCKETS BY ACTIONS PENDING (Dec. 15, 2020),
https://www.jpml.uscourts.gov/sites/jpml/files/Pend-

ing MDL_Dockets_By_Actions_Pending-December-15-2020.pdf (adding the total
actions in the 59 pending MDLs equals 322,443 cases out of a total of 330,816 cases

pending on the MDL docket).
8. U.S. JUuD. PANEL ON MULTIDISTRICT LITIG., STATISTICAL ANALYSIS OF
MULTIDISTRICT LITIGATION (Sept. 30, 2021),

https://www.jpml.uscourts.gov/sites/jpml/files/TPML%20FY %202021%20Report.
pdf (noting that 103,065 civil actions were subjected to MDL); U.S. Cts., U.S.
DisTRICT COURTS — JUDICIAL BUSINESS 2021 (2021), https://www.uscourts.gov/sta-
tistics-reports/us-district-courts-judicial-business-2021 (listing 344,567 civil filings
in 2021).

9. See Bradt, Something Less and Something More, supra note 4, at 1723-35
(detailing the origins of MDL).

10. Judith Resnik, “Vital” State Interests: From Representative Actions for
Fair Labor Standards to Pooled Trusts, Class Actions, and MDLs in the Federal
Courts, 165 U. PA. L. REV. 1765, 1782 (2017).
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Court have paid at least some attention to plaintiffs’ due process, on
the ground that aggregate litigation poses special risks to the constitu-
tional right to one’s “day in court.”!!

MDLs, in contrast, chafe at almost every aspect of procedure’s
traditional rules and values. They are typified by a “Wild West” mind-
set—an insistence that each proceeding is too unique or complex to be
confined by the transsubstantive Federal Rules.'> MDL judges invent
new mechanisms of procedure and seek creative means to achieve
broad preclusion and enable global settlement. They do most of their
creative and dispositive work in pretrial proceedings, so plaintiffs
rarely can obtain appellate review. Because cases almost always settle,
MDL judges also do not have to pay especially close attention to the
nuances of and differences across state law; some MDLs are known
for blurring individual state legal claims into a “mush” of a national
tort law that does not actually exist but facilitates settlement, nonethe-
less.!® These tendencies also mean that the state substantive tort law
underlying many of these MDL cases never gets fully developed.

Over the past few decades, MDLs have exerted a gravitational
pull such that judges have resolved 99% of cases themselves rather
than sending them home as the statute envisions.'# This has prompted
some to call MDLs “black holes.”!® In the process, as we shall elabo-
rate, judges assert questionable personal jurisdiction over plaintiffs.

11. As we discuss in Part IV, other litigation barriers, such as stricter pleading
requirements, may pose similar risks, but the Court’s constitutional focus on plain-
tiffs to date has largely been limited to aggregation.

12. Martin H. Redish & Julie M. Karaba, One Size Doesn’t Fit All: Multidis-
trict Litigation, Due Process, and the Dangers of Procedural Collectivism, 95 B.U.
L.REV. 109, 111 (2015) (describing MDL as “something of a cross between the Wild
West, twentieth-century political smoke-filled rooms, and the Godfather movies”).

13. See Gluck & Burch, MDL Revolution, supra note 5, at 18 (“The drive to
settle from the beginning in many cases mutes motion practice around the specifics
of state law. . . . One federal judge described MDLs as ‘mush[ing]’ fifty state laws
together.”).

14. U.S. JUD. PANEL ON MULTIDISTRICT LITIG., STATISTICAL ANALYSIS OF
MULTIDISTRICT LITIGATION FOR FISCAL YEAR 2020, at 12 (2020),
https://www.jpml.uscourts.gov/sites/jpml/files/Fiscal Year Statistics-2020_1.pdf
(listing 414,479 total terminate cases, 4,188 of which were remanded).

15. Eduardo C. Robreno, The Federal Asbestos Product Liability Multidistrict
Litigation (MDL-875): Black Hole or New Paradigm?, 23 WIDENER L.J. 97, 126
(2013).
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Yet, MDLs also lack opt outs—a major difference from often-analo-
gous damages class actions.'®

MDL, in short, is Judith Resnik’s managerial judging “on ster-
o0ids.”!7 It is a procedural vehicle that has become central to modern
litigation but that develops outside of and in tension with the usual
confines of many of procedure’s norms, rules, and constitutional fo-
cuses.'®

For example, although MDLs are grounded in the model of in-
dividual lawsuits, many MDL cases are generated by lawyers who
work on volume.'” And some of those lawyers contractually refuse to
litigate anything but the product-liability claims against a product’s
manufacturer—as opposed to, say, claims against individual medical
providers—an insistence that moves the model even further away
from individualized litigation.?’ Even in situations where claims are
individually filed, MDLs act as a trump card: plaintiffs may sue in one
state only to get swept into MDL by an external centralizer who is a
stranger to them, whether that centralizer is a group of other plaintiffs’
attorneys or defendants asking the Judicial Panel on Multidistrict Lit-
igation (JPML) to coordinate suits with similar factual issues.?!

And then there is preclusion, the white whale of modern com-
plex litigation—the goal of global settlement of all claims, filed in
multiple courts across the country, which may involve litigants who
have not yet sued—a challenge for MDL that remains unresolved and
deeply implicates plaintiffs’ rights.?> The main question is whether an
MDL settlement, which technically settles individual claims, could

16. Cf Judith Resnik, Aggregation, Settlement, and Dismay, 80 CORNELL L.
REV. 918, 931 (1995); Judith Resnik, From “Cases” to ‘Litigation,” 54 L. &
CONTEMP. PROBS. 5,47 (1991) (flagging the concern over lack of opt outs early on).

17.  Abbe R. Gluck, Unorthodox Civil Procedure: Modern Multidistrict Litiga-
tion’s Place in the Textbook Understandings of Procedure, 165 U, PA. L. REV. 1669,
1688 (2017) (describing an interview study, with one judge calling MDL “like Rule
16 on steroids.”).

18. See, e.g., Gluck & Burch, MDL Revolution, supra note 5, at 12-15 (dis-
cussing due process implicated by MDL practice).

19. See Elizabeth Chamblee Burch, MDL for the People, 108 IowA L. REV.
1015, 1049-55 (2023) (discussing volume lawyering in the context of MDL).

20. See id. at 1026 (“[T]he routinized nature of stock complaints prompts some
plaintiffs’ attorneys to refuse to sue individual defendants like doctors and hospitals,
leaving plaintiffs frustrated that those most culpable are escaping justice.”).

21. Lynn A. Baker & Stephen J. Herman, Layers of Lawyers: Parsing the Com-
plexities of Claimant Representation in Mass Tort MDLs, 24 LEWIS & CLARK L.
REV. 469, 473-74 (2020).

22. See, e.g., Gluck & Burch, MDL Revolution, supra note 5, 29-32 (discuss-
ing preclusion in the prescription opioid MDL).
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bind potential litigants who have not filed cases, the way that class
actions, which are formally aggregated and dependent on the class be-
ing adequately represented, may. A subsidiary question is whether,
even for plaintiffs already in an MDL, forcing them to waive claims
(forever, thanks to preclusion) so that lead attorneys can focus on
higher value or aspects of the case that may be less salient to that par-
ticular plaintiff is consistent with due process.

The problem is that MDLs lack established doctrines of ade-
quate representation and participation that, in the class-action context,
at least attempt to require attorneys to be loyal proxies for plaintiffs’
individual interests. Also absent is the requirement that MDLs be co-
hesive or attain a level of commonality—a requirement that in class
actions forces attorneys to speak for everyone because everyone’s
claims are similar enough. Third is the ability to opt out.>> MDLs have
none of these protections.

But the bigger problem is that without MDL, individuals with-
out means or leverage might not be able to access courts at all. Resnik
herself has acknowledged greater appreciation of that aspect of MDL
as “ordinary-course” suits are harder to bring.>* Our goal in this essay
is thus to fuse two major strands of Resnik’s pathbreaking work:
MDL’s epidemic of ultra-creative, settlement-and-case-management-
focused judging, combined with the difficulties and inequities at-
tendant to accessing court today. Even as MDL has re-opened court-
house doors that the Court’s aggregation doctrines have closed, its
case-management-driven unorthodoxies pose significant risks to their
due process rights.

What would it look like to bring more plaintiffs’ process con-
siderations into civil procedure? In this essay, we focus on the familiar
concept of a “day in court.” We believe this means more than merely
being able to file a claim. The concept is utilized most often by the
Supreme Court in the context of preclusion—one can’t be blocked
from filing her claim if she hasn’t already had a chance to sue or hasn’t

23. There are some so-called “mandatory” class actions from which plaintiffs
are not permitted to opt out, but plaintiffs must form a cohesive class and not seek
damages, at least unless defendants’ assets are running out.

24. Judith Resnik, Comment, Fairness in Numbers: A Comment on AT&T v.
Concepcion, Wal-Mart v. Dukes, and Turner v. Rogers, 125 HARV. L. REV. 78, 80
(2011) (“If eighteenth-century constitutional entitlements to open courts are to re-
main relevant to ordinary litigants, the question is not whether to aggregate, subsi-
dize, and reconfigure process but how to do so ‘fairly,” in terms of what groups,
which claims, by means of which procedures, and offering what remedies.”).
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been adequately represented in an aggregate suit.>> Others extend the
concept further, to the idea of control over and participation in the lit-
igation. We would go further still and include a right to develop sub-
stantive legal claims and seek appellate review. As Owen Fiss wrote
years ago, litigation is about more than outcomes for private parties.?
The public-regarding aspects of litigation—including democratic par-
ticipation and development of legal doctrine—are as lost by manage-
rial judging on steroids as they are by Fiss’s paradigmatic “settle-
mient. 2"

We also encourage a normative and doctrinal reassessment of
the prevailing procedure doctrines, which largely take plaintiffs’
power for granted. For example, civil procedure doctrines pay little
attention to where plaintiffs sue, generally assuming plaintiffs have
autonomy over where they file, even when they are the subject of a
venue transfer or where they have little choice but to consent to filing
in a far-flung jurisdiction.”® These doctrines also tend not to worry
about adequate representation for plaintiffs in non-aggregated cases,
and they pay little attention to plaintiffs’ ability to fully develop novel
claims. Recentering plaintiffs in civil litigation means that we should
care more about whether plaintiffs’ have meaningful choice of (a) fo-
rum, (b) representation, and (c) claim development than much modern
mass adjudication, and even some individual litigation, currently al-
lows.

We confine our discussion here to MDL because it is an ever-
more salient example of the plaintiffs’-process problem and one that
intersects so deeply with Resnik’s work. But we note at the outset that
plaintiffs’ process must become more relevant across the entire span

25. See Taylor v. Sturgell, 533 U.S. 880, 892 (2008) (“The application of claim
and issue preclusion to nonparties thus runs up against the ‘deep-rooted historic tra-
dition that everyone should have his own day in court.”” (quoting Richards v. Jef-
ferson Cnty., 517 U.S. 793, 798 (1996)). See also Smith v. Bayer Corp., 564 U.S.
299, 315 (2011) (“Neither a proposed class action nor a rejected class action may
bind nonparties.”).

26. Owen Fiss, Against Settlement, 93 Yale L.J. 1073, 1085 (1984) (“To be
against settlement is only to suggest that when parties settle, society gets less than
what appears, and for a price it does not know it is paying. Parties might settle while
leaving justice undone.”).

27, dd.

28. See, e.g., Atlantic Marine Const. Co., Inc. v. U.S. Dist. Ct. for the Western
Dist. of Tex., 571 U.S. 49, 63—64 (“Because plaintiffs are ordinarily allowed to se-
lect whatever forum they consider most advantageous (consistent with jurisdictional
and venue limitations), we have termed their selection the ‘plaintiff’s venue privi-
lege.”” (quoting Van Dusen v. Barrack, 376 U.S. 612, 635 (1964)).
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of civil procedure. For example, in the context of class actions, where
courts have ostensibly focused on plaintiffs, courts have continued to
punt on whether the lack of an opt-out in mandatory class actions (as
opposed to damages class actions), violates due process.?’ Or consider
personal jurisdiction doctrine: Justice Brennan argued more than 40
years ago that the doctrine “with its almost exclusive focus on the
rights of defendants, may be outdated.”*® He argued that in modern
times, due process requires plaintiffs be accorded protections when it
comes to choice of forum and that a defendant should not “be in com-
plete control of the geographical stretch of his amenability to suit.”!
Nothing has changed since. Other developments, from federal plead-
ing standards with disparate impacts on the development of certain
kinds of claims®? to selective publication of federal judicial opinions,
threaten plaintiffs’ equality of access to that idealized “day in [federal]
court,”? but arguments on such grounds have not yet been developed
by courts under a theory of due process.**

29. See Ryan C. Williams, Due Process, Class Action Opt Outs, and the Right
Not to Sue, 115 COLUM. L. REV 599, 606—11 (2015) (discussing the Court’s manda-
tory class action opt-out jurisprudence).

30. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 307-08 (1980)
(Brennan, J., dissenting).

31. Id at311.

32. See generally, e.g., Alexander A. Reinert, Measuring the Impact of Plausi-
bility Pleading, 101 VA. L. REV. 2117 (2015) (discussing the impact of a heightened
pleading standard across various claim types and between pro se parties as compared
to counseled parties).

33. See generally Rachel Brown, Jade Ford, Sahrula Kubie, Katrin Marquez,
Bennett Ostdiek & Abbe R. Gluck, Is Unpublished Unequal? An Empirical Exami-
nation of the 87% Nonpublication Rate in Federal Appeals, 107 CORNELL L. REV.
1, 1-2 (2022) (investigating an increasing trend of non-precedential unpublished
opinions in the federal civil litigation system with disparities across claim type and
status of the litigating party).

34. Over the past decade or so, academics, practitioners, and judges have raised
the alarm on plaintiffs’ diminishing access to a day in court. In 2012, Brooke Cole-
man surfaced the phenomenon of disappearing complainants: in light of today’s
heightened pleading standards, Coleman argued plaintiffs in seminal cases may
“never [have] had their paradigmatic day in court™ and thus left the legal landscape
of issues such as “affirmative action, municipal liability, and gender discrimination”
undeveloped. Brooke D. Coleman, The Vanishing Plaintiff, 42 SETON HALL L. REV.
501, 501-02 (2012). In the same year, now former Judge Nancy Gertner of the Dis-
trict Court of Massachusetts lamented the hostility of federal courts to employment
discrimination claims, in particular at the summary judgment stage, which led to the
cemented “one-sided legal doctrine” in favor of defendants. Nancy Gertner, Loser’s
Rules, 122 YALE L.J. 109, 110-11 (2012). More recently, Coleman has expanded
the aperture of Gertner’s focus on the insurmountable obstacles facing employment
discrimination claims to showcase how procedural rules can lead to “claims
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Nor is eliminating MDL the answer. Complex civil procedure
is an adaptive organism and history proves its ability to evolve. Unor-
thodoxies also breed more unorthodoxies. Modern MDL itself grew
out of the ashes of Justice Ginsburg’s “small ¢” conservative class-
action opinion in Amchem, which shut the door to global class-action
resolution of most nationwide torts.*> Plaintiffs’ lawyers refused to ac-
cept Amchem’s confines and repurposed MDL to meet their needs.3°
And recently, in cases in which MDL itself has become a frustrating
vehicle to achieve global resolution, lawyers have turned their proce-
dural creativity elsewhere, including looking to bankruptcy court to
use that court’s own unique muscles to force settlements.?’

Each new avenue, without a theory of due process or federal
rules as guardrails to ensure fairness, brings its own set of arguably
unconstitutional developments. For example, post-MDL-bankruptcy
courts have controversially prevented state attorneys general from pur-
suing their own separate cases in their own state courts in the name of
global—and notably federal—complete settlement.® In other words,
in an effort to settle where MDL cannot, the bankruptcy move subverts
the jurisdictional redundancy that our federalism-based, dual-system
court structure is supposed to guarantee. Some MDL defendants also
have tried to use the bankruptcy process to cabin liability to a subsid-
iary created solely for that purpose—a maneuver now sufficiently no-
torious to have a nickname: the “Texas two-step.”® If MDL is a

extinction”—claims that would likely have been brought by “parties who lack finan-
cial backing and social power.” Brooke D. Coleman, Endangered Claims, 63 WM.
& MARY L. REV. 345, 348 (2021). Among parties most marginalized, recent litera-
ture has spotlighted pro se, or self-represented, litigants. Self-represented litigants
face an array of specific local rules at the district court level, potentially resulting in
a “subsystem of civil procedure for litigants who cannot secure representation.” An-
drew Hammond, The Federal Rules of Pro Se Procedure, 90 FORDHAM L. REV.
2689, 2694 (2022). With respect to published opinions, only about two percent of
cases brought by self-represented appellants receive precedential opinions with legal
reasoning—those represented by counsel were twelve times as likely to receive a
published opinion. Brown et al., supra note 33, at 2.

35. Gluck, supra note 17, at 1686—87.

36. Cabraser & Issacharoff, supra note 1, at 875 (“The aggregation of mass
harm cases in federal courts did not end with Amchem . . . . Outside asbestos, the
most recent data on MDL cases reveal that MDLs have become the situs for the
consolidation and resolution of mass harm cases, even as the class action device has
been relegated to a background hole.”)

37. Gluck & Burch, MDL Revolution, supra note 5, at 47.

38. 1Id. at 48-49.

39. See Michael A. Francus, Texas Two-Stepping Out of Bankruptcy, 120
MicH. L. REV. 38,40 (2022) (“For a Texas Two-Step’s first step, the legacy business






