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Under the fault principle as we know it today there are many
situations in which A is held liable to C for damages which B’s
negligence has caused C, even though A has been free from negli-
gence or other fault. In such a case A is made vicariously liable
for B’s fault, such liability being imposed because of some relation-
ship between A and B. In this article we shall examine the bases
(in history, in legal reasoning, and in policy) and also the extent
of such vicarious liability. Before that is done, however, certain
preliminary points should be clarified or emphasized.

In the first place we may treat the fault principle generally as
restricting liability to the individual who has himself been in some
way at fault.! There may be reasons for making innocent A pay for
B’s defaults, but they are no part of a philosophy which rests liabil-
ity on personal moral shortcoming. That is no doubt part of what
Holmes meant in saying he assumed “that common-sense is op-
posed to making one man pay for another man’s wrong, unless he
has actually brought the wrong to pass according to the ordinary
canons of legal responsibility.”2

*A modified version of this Article will appear in a forthcoming textbook
on the law of torts by Professor Fowler V. Harper and the present auther,

fLafayette S. Foster Professor of Law, Yale Law School. .

10ne man may, of course, voluntarily agree to be bound by another’s liahil-
ity (as an insurance company will, for a price) but no such voluntary agree-
ment to be liable is found in the typical case of vicarious liability. The rela-
tionship which entazils it may be entered into by free choice, but given the
requisite relationship, vicarious liability will be imposed even though the
parties to it expressly agree o limit their liability to third persons.

2Holmes, Agency, 5 Harv. L. Rev. 1, 14, (1891). Cf.id. at 22. Holmes was,
to be sure, a great exponent of the objective standard of conduct which he
recognized as precluding complete identity between ethical and legal fault in
negligence cases. See Holmes, The Common Law 108 (1881). Yet he believed
that the ultimate justification of liability in tort rested on the kind of moral
consideration stated in the text. See id. at c. 3; Jeremiah Smith, Tort & Ab-
solute Liability—Suggested Change in Classification, 30 Harv. L. Rev. 241,
254-5 (1917). Holmes shared the common nineteenth century belief that such
a line between liability and non-liability also served expediency. See Holmes,
The Common Law, suprae at 95. But this notion of expediency and this notion
of morality were in no way inconsistent with each other. Compare Eofstadter,
goci)al Darwinism in American Thought 1860-1915 (1945) (especially ce. 2,

y 4).
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Another thing to be noted is that A’s own wrong may have con-
tributed in some way to the causing of harm to C through B’s
wrongful conduct. A may have commanded or procured that very
wrong.? A may have been negligent in choosing B to do a job which
he should have known was over B’s head.* A may have given B
poor instructions or faulty equipment.’ A may have been derelict
in failing to stop B from doing something obviously dangerous,
when he had the chance and the duty to do s0.® Or A may have
failed in his duty to C to inspect work that A employed B to do.”
But in these cases, if 2 causal connection can be traced between A’s
own wrong and C’s injury, there is no need to invoke vicarious lia-
bility. The principle which rests liability on individualized fault
covers these situations without any fiction, extension or distortion.

Another thing to be borne in mind is that by and large vicar-
ious liability means that A (e.g., the employer) alone pays the dam-
ages. It is true that vicarious liability on the part of A is not neces-
sarily inconsistent with liability on the part of B, too. Indeed in
the vast majority of cases, both A and B are theoretically liable
under the current law. Yet in the vast majority of cases plaintiff
seeks satisfaction from the employer alone.® It is also true that in
the typical case A, when he has satisfied his vicarious liability for
B’s wrong, has an action over against B for indemnity. Yet again
in the vast majority of cases this right to recovery over is purely
theoretical and is not pursued.® There are some situations where

SRestatement, Agency § 212 (1933); see also Scope Note to c. 7 which im-
mediately precedes this section; Restatement, Torts § 410 (1934).

4Restatement, Agency § 218, comment d, and illustrations 2-7; Restatement,
Torts § 411. Compare Louisville Taxicab & Transfer Co. v. Barr, 307 Ky. 28,
209 S.W.2d 719 (1948) (negligence to select and drive with taxi driver known
to be drunk) ; Wery v. Seff, 136 Ohio St. 307, 25 N.E.2d 692 (1940) (entrust-,
ment of auto to “immature youngster” is negligence).

SRestatement, Agency § 218, comment ¢; see Coop v. Williamson, 173 F.2d
313 (6th Cir., 1949) (bad brakes).

8James, Scope of Duty in Negligence Cases, 47 Northwestern U. L. Rev. 778,
809 (1953) ; Harper and Kime, Duty to Control the Conduct of Another, 43
Yale L.J., 886 (1934).

“Restatement, Torts §§ 412, 415 (particularly comment ¢) (1934); Note,
63 Yale L.d. ............ (1954).

8Most jurisdictions allow the master and servant to be joined as defendants
in a single suit. Clark, Code Pleading 385 (2d ed. 1947); ¢f. note, 25 Col. L.
Rev. 504 (1925);: 46 A.L.R. 1506 (1927) (principal agent). Not infrequently
plaintiffs do so join them. As a rule, however, this is not done with a view
to getting satisfaction (in whole or in part) from (e.g., the employee), but for
some purpose ulterior to this. Sometimes, for instance, this is done to defeat
the possibility of removal to a federal court (as where the employer is a non-
resident, but the employee a resident in the same state as the plaintiff)
Sometimes it is done to get the psychological benefit at trial of statement
made by the employee which are not admissible against the employer but con
stitute admissions against the employee himself. In such a case the employe:
is entitled to a “limiting instruction” (telling the jury not to consider the evi-
dence in determining the master’s liability). But practical defendants’ lawj
yers take little comfort from such an instruction. .

" 8Cf, James, Accident Liability Reconsidered: The Impact of Liability In-

surance, 57 Yale L.J. 549, 556-7 (1948). )
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original damages or indemnity are likely to be pursued against B
(the “wrongdoer”) but most of these fall within the independent
contractor category wherein the courts are least likely to impose
vicarious liability on 4.1

The fact that the ultimate onus of vicarious liability resis in
practice on the employer is a good thing from several points of
view. If it were passed on to the negligent workman, that would
be a blow to him as crushing (financially) as the original injury
was to the vietim, and would have like tendency to pauperize him
and his family. Employees are ill equipped to provide for the dis-
tribution of such losses through liability insurance or otherwise
and do not in fact do s0.12 The whole structure of our economic and
business practices and institutions puts the employer in a better
position than the employee to absorb and distribute these costs.1?
This even includes a possible effect on wages of high costs in an
industry. Further, from an accident prevention point of view, the
pressure of tort liability is more effectively brought to bear on the
employer than on the employee. In this context, therefore, accident
losses are administered more efficiently in the social interest
through employers than they would be through employees.1?

10See pages 193 et seq. infra. In such cases A and B are both likely to be
employers; and what is B’s wrong (as between him and A) is more likely to
be negligence on the part of his workman than his personal fault. Even here,
therefore, the ultimate payment is usually made by a party whose liability is
only viecarious.

11 A possible exception to this is the case where the employee uses his own
car on the job.

12Qbviously the employer is in a sfrategic position to take out liability
insurance that will cover broadly all the legal liability which the courts subject
him to (through the doctrine of respondeat superior), or to decide that his own
risks are numerous enough to warrant his becoming a self-insurer with respect
to them. And in fact he will usually have made such provision, so that if
ultimate tort liability rests on the employer, the loss is puf into channels for
its wide distribution among employers. Moreover, the employer will tend to
pass on to the consumers of his product the costs of its production. And he
will reckon among such costs what he pays in premiums for liability insur-
ance. This means that by and large the losses caused by the risks of the en-
terprise will be distributed on a fairly wide and equitable basis among its
beneficiaries. .

If it be objected that workers in an enterprise are among its beneficiaries,
it may be answered that the higher the costs for such items as insurance pre-
miums, the less there is available for direet labor costs (e.g., wages). And
this factor often enters into the collective bargaining process. Compare the
proposals of the (British) Mineworkers Federation that all industries con-
tribute equally to the cost of workmen’s compensation lest the high cost of
injury in the hazardous enterprise depress wages therein. See Sccial Insur-
ance and Allied Services. Report by Sir William Beveridge, CMD No. 6404,
1 86 (1942) (hereinafter Beveridge Report).

13The fact that the vietim’s compensation is better assured by resort to the
employer’s pocketbook is irrelevant here. We are assuming in the discussion
at this point that the employer is (vicariously) liable, and are concerned with
the ultimate incidence of that liability.
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I. BASeEs IN HISTORY, REASONING AND POLICY

HISTORY

Historians are not agreed on the origins of the modern doctrine
of vicarious liability in Anglo-American law. Holmes, for instance,
traces it to the primitive law of deodands and noxal surrender —
t.e. the surrender by the owner of the offending thing or slave —
through the liability under Roman law of pater familias for the
acts of members of the family and of slaves, and the similar lia-
bility imposed by praetorian edict upon innkeepers and shipowners
for the torts of their free servants. This liability, imposed ‘“on
substantive grounds which have disappeared long since,” came to
be deseribed by a fictitious identification between agent and prin-
cipal — qui facit per alium facit per se — a fiction which acquired
an independent standing of its own and persisted long after the
disappearance of the substantive grounds.14

Wigmore too found ancient origins for the doetrine, but thought
the roots grew in German rather than Roman soil. It was his con-
clusion that the general view all down the ages had been one of
more or less extended vicarious liability, and that this corresponded
to the “feeling of justice which every man has.”’® Wigmore noted
some recession of this principle in England between the time of the
Conguest and the end of the seventeenth century. During this time
Iiability of the master came to be limited to acts commanded or
assented to by him. When the pendulum started to swing the other
way in the eighteenth century it was natural for the prevailing
rationalization to be in terms of implied command or authority.
And while this has given way to the scope of employment test, occa-
sional rulings today trace back to this earlier notion as we shall see.

Holdsworth found that after an early period of strict liability
of masters for the acts of their slaves, the medieval period was
marked by (1) the general principle that the master was liable
only for his own acts or acts of the servant which he commanded

4Holmes felt that the “fundamental theory of agency” rested on this out-
worn fietion and was opposed to common sense. The outline of modern law
was to him “the resultant of a conflict between logic and good sense—the one
striving to earry fictions out tc consistent results, the other restraining and
at last overcoming that effort when the results become too manifestly unjust.”
Holmes, Agency, 4 Harv. L, Rev. 345 (1891), 5 id. 1 (1892). The quotation
in the text appears in 5 id. at 14.

15Wigmore, Responsibility for Tortious Acts, 7 Harv. L. Rev. 315, 383
(1894). Wigmore's conclusion was also different from that of Holmes, as the
quotation in the text (which appears at p. 404, n. 1) suggests. He elaborates
this in a note (at pp. 404, 405) in which he states that public convenience and
policy demand that a man be deemed to employ a substitute more or lgss at
his peril, and that the limits of this peril did not reflect a conflict between
fiction and common sense, but rather “between one great consideration of
poliey and another.”
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and consented to and (2) exceptional rules imposing on the master
a legal duty “to avoid certain kinds of acts which were obviously
dangerous” to others, and making him liable for such acts on the
part of his servant (e.g., duty to keep in one’s fire, duties of car-
riers, and the like). The modern notion started to develop at the
end of the seventeenth century because of the “growth of Eng-
land’s industry and commerce, and . . . the fact that the victory of
the common law courts over the court of Admiralty had added the
new field of mercantile jurisdiction to the common law.”” The
streams of doctrine which fed the new development were “firstly a
Roman influence which filtered through the court of Admiralty
and mercantile custom, and secondly an English influence derived
from the medieval modifications [just mentioned] of the general
common law prineiple governing the master’s liability.” Like Wig-
more, Holdsworth finds the justification of the doctrine rooted in
policy.1®

Baty found a lack of any significant ancient roots for vicar-
ious liability and concluded that the doctrine came into English
law at the close of the seventeenth century.l?

All agree that the modern phase of the doctrine stems from
dicta of Lord Holt. All agree, too, that the test embodied in the
doctrine today is whether B was acting within the “scope of his
employment” for A when B was negligent.

For present purposes it is not necessary to resolve this conflict
among the historians. We may confine ourselves to the question
whether the doctrine may be justified by reasoning and policy
which has vitality today.

BASES 1N LoGICc AND PoLicY
Control

The commonest test of a relationship to which the law attaches
vicarious liability is control or the general right of control.l®8 This
test is met in the clearest way between master and a servant acting
within the scope of his employment, and for convenience we may
carry on this part of the discussion in those terms. Now this right
of control has been used not only as a test or description but also
as a justification for imposing viearious liability where control
exists. This is a very different and a more complex proposition,

16See 2 Holdsworth, History of English Law 486, 47 (4th ed. 1936) ; 3 id. at
382-387; 8 id. at 472-479.

17Baty, Vicarious Liability (1916).

18Restatement, Ageney § 220 (1). A history of control as a test in this
connection may be found in Stevens, Test of the Employment Relation, 38
Mich. L. Rev. 188 (1939).
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‘which invites careful analysis. At the outset some of the distinc-
tions already noted call for repetition. Cases where the master has
actually exercised control (and commanded the wrongful act) and
cases where the master has negligently missed an actual chance to
exercise control where he should (as by giving an instruction, or
preventing careless conduct in his presence) need not stand on a
footing of vicarious liability. They involve the master’s own fault.
- And perhaps because the concept of control is thus easily asso-
ciated with the master’s fault, it became the most popular expla-
nation of vicarious liability in a jurisprudence of torts which was
dominated by the fault principle.1®

A secondary factor may have helped this process. The facts
concerning the exercise or non-exercise of confrol by the master
would ordinarily be within the knowledge of master and servant
and would be relatively inaccessible to plaintiff. A recurring
(though by no means universal) principle of evidence? would
therefore warrant relieving plaintiff from the need of proof on
this issue, If the substantive law had been genuinely interested in
the exercise or non-exercise of control in fthis instance, however,
this principle of evidence would have called forth a rebuttable pre-
sumption merely, and not a rule of law.2*

The truth is that neither the fault aspect nor the evidence
aspect of the master’s right of control explains vicarious liability,
for this is imposed, as an everyday matter, in cases where the mas-
ter has taken all the steps that reasonable foresight would suggest,
including those which involve the exercise of control.22 Indeed the
court is not even interested in hearing whether the master exer-
cised his right of control well and prudently.?? If the master had

19Steffen, The Independent Contractor and the Good Life, 2 U. of Chi. L.
Rev. 501, 506-7 (19385) ; Talbot Smith, Scope of the Business: The Borrowed
Servant Problem, 38 Mich. L. Rev. 1222, 1233 (1940).

20Compare, for example, Clark, Code Pleading 610 (2d ed. 1947) (burden of
proving payment) ; James, Proof of the Breach in Negligence Cases, 37 Va. L.
Rev. 179 (1951) (res ipsa loquitur); Comment, 81 Tex. L. Rev. 46 (1952)
{presumption of negligence by bailee) ; Dept. of Water and Power v. Ander-
son, 95 F.2d 677 (9th Cir. 1938) ; O'Dea v. Amodeo, 118 Conn. 58, 170 Atl. 486
{1934) (common law and statutory presumptions of agency from ownership of
automobile) ; Scott v. Burke, 89 Cal.2d 388, 247 P.2d 313 (1952) (presumption
of care by decedent or one having amnesia) ; 9 Wigmore, Evidence §§ 2508,
2509, 2510, 2510a (3d ed. 1940).

. 21Tn cases where control is a real issue, defendant may show that he was
_not negligent in the exercise of it, and thus escape liability in spite of the neg-
ligence of the person whose conduct was to be controlled. See note 25 infra.

228ee, e.g., cases in notes 49-52, 95, 116-119 infra.

28Weintraub, Joint Enterprise Doctrine in Automobile Law, 16 Corn L.Q.
320, 335 (1931) (“Indeed, no court, in holding the master responsible for the
negligence of his servant, stops to consider whether the master, by the exer-
cise of his right of control, could have averted the injury.”). Cf. Holmes,
The Common Law 6 (1881). . . .

Thus where the issue is only one of vicarious liability and there is no claim
of the master’s negligence in choosing or controlling the servant, evidence of
the master’s care in selecting or atitempting to control the servant’s conduct
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that right, he will be liable if the servant was negligent, even
though the master was not on the scene and though his training,
selection, equipment, supervision, and operating rules left nothing
to be desired.?# The cases in which defendant who has no vicarious
responsibility is held for failure to exercise a right of control over
the conduct of another person present a marked contrast to the
vicarious liability of a fault-free principal.2s

would be irrelevant. Hays v. Millar, 77 Pa. 288, 241 (1870) (excluding evi-
dence that servants were competent, skilful and careful: “There certainly are
cases . . . in which it will be a defence, in an action against a person for dam-
ages resulting from the negligence of his servants, to show that he exercised
all possible care in their selection: as where he is sued by one servant for the
negligence of a fellow-servant, or where it is sought to make him liable for
the [negligence] of one employed by him in independent work. These are ex-
ceptional cases. A man is responsible for the conseguences of the negligence
of his servants in the course of their employment, without any regard to their
character for care or skill.”). Compare Robinson v. Fitchburg & W. R. Co.,
73 Mass. (7 Gray) 92, 97 (1856) (admitting similar evidence to rebut a claim
that defendant was negligent in hiring an incompetent engineer at low wages,
but suggesting “As distinet and substantive proof in defense of the case, we
think it would have been liable to the objection . . .”). See also Atlanta &
C.A.L. R. Co. v. Gravitt, 98 Ga. 369, 382, 20 S.E. 550, 554 (1894); Belle-
fontaine and I. R. Co. v. Snyder, 24 Ohio St. 670, 676 (1874) (“However com-
petent the agent, and however careful and prudent the principal may be in his
selection and appointment, the agent acts at the peril of the principal, who
stands accountable in law for all the agent’s acts and omissions.”).

The problem here is to be distinguished from the different question as to
whether evidence of the servant’s character or habit is admissible to show
that the servant himself was probably careful or careless on this occasion.
See 1 Wigmore §§ 65, 97. Some of the decisions which exclude such evidence,
however, reason that vicarious liability exists without regard to “negligence
of the master in employing or retaining an incompetent servant’”; so that ad-
mission of the evidence may not be justified because of its bearing on the
master’s own negligence. See, e.g., Harriman v. Pullman Palace-Car Co., 85
Fed. 853 (8th Cir. 1898) (“such evidence is not relevant to the issue [of vi-
carious liability]l, and is only admissible in those cases where the master is
accused of having knowingly employed an incompetent servant”); Fonda v.
St, Paul City Ry. Co., 71 Minn, 438, 446-7, 74 N.W. 166, 168 (1898).

2¢Notes 22, 23 supra. Compare the following statement: “The employer’s
responsibility for the tortious conduct of his employee extends far beyond his
actual or possible control over the conduect of his servant. I rests on the
broader ground that every man who prefers to manage his affairs through
others remains bound to so manage them that third persons are not injured by
any breach of legal duty on the part of such others while acting in the scope
of their employment, Chase v. New Haven Waste Material Corp., 111 Conn.
377, 879, 150 Atl. 107, 68 A.L.R. 1497. . . . Such injuries are one of the risks
of the enterprise.” George v. Beking V. & 8. Co., 33 Cal.2d 834, 205 P.2d
%0:233,51043(1&%%9), quoting Carr v. Wm. C. Crowell Co., 28 Cal.2d 652, 171

. s 7 .

25See, e.g., Gillespie Grain Co. v. Kuproski [1935] Can. S.C.R. 13; Dowler
v. Johnson, 225 N.Y. 39, 121 N.E. 487 (1918) (in determining liability “many
circumstances would have to be weighed. Chief among them, perhaps, would
be the duration of the offense and the opportunity to restrain it.”) ; Grant v.
Knepper, 2456 N.Y, 158, 156 N.E. 650 (1927) (Negligence may consist in fail-
ure “to intervene . . . with protest or command when protest or command
would be timely to avert the loss”). Contrast the following cases where lia-
bility was withheld because there was no negligent failure to exercise a duty
to control: De Ryss v. New York Cent. R. Co., 2756 N.Y. 85, 9 N.E, 24 788
(1937), noted in 36 Mich. L. Rev. 505 (1938) ; Rose v. Gisi, 139 Neb. 593, 298
N.W. 333 (1941) ; Dincher v. Great A. & P. Tea Co., 356 Pa. 151, 51 A.2d 710

1947).
( In)general, see Harper & Kime, Duty to Control the Conduct of Another,
43 Yale L.J. 886 (1934); James, Scope of Duty in Negligence Cases, 47 North-
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What has just been said shows that vicarious liability may not
rationally be justified on any theory of the master’s personal fault
which is worked out through his general right of control. It does
not follow, however, that this right of control is altogether ir-
relevant to the justification of vicarious liability. I suggest that it
has some relevance, but that its significance lies not in any con-
nection between control and fault but rather in its bearing on the
possibility of accident prevention. There is little doubt that em-
ployers of labor are among those strategically placed to promote
accident prevention in connection with their operations. This fact
has long been recognized by practical men, and recent scientific
studies into the human causes of accident have dramatically high-
lighted it.2® It is also clear that one of the main reasons why the
employer is in this strategic position is his general right of con-
trol over his employees while they are engaged about his business.
This is conceded to be a proper function of management even by
those who accept the notion of union recognition.?” Pressure of
legal liability on the employer therefore is pressure put in the right
place to avoid accidents. This reasoning has nothing to do with
fault. It is true of course that liability based on a finding of the
master’s fault will put pressure on the employer to be careful. But
the imposition of strict liability on an employer will exert even
greater pressure to prevent accidents and perhaps will often en-
courage the use of devices or techniques which would not have oc-
curred to the reasonably prudent man had he not been bidden to
use his Yankee ingenuity to “achieve the impossible.”?® This con-
sideration would tend to justify the master’s vicarious liability
within the area of his general right of control even where he had
done all that reasonable care required in the exercise of it.

western U, L. Rev. 778, 809 et seq. (1953); Seavey, Studies in Agency 233 et
seq. (1949).

Compare also note 70 infra. .

26James & Dickinson, Aceident Proneness and Accident Law, 63 Harv, L.
Rev. 769 (1950). See also Seavey, Speculations as to Respondeat Superior,
Harvard Legal Essays 433 (1934), reprinted in Studies in Agency 129 (1949).

27See, e.g., Teller, Management Functions under Collective Bargaining
34-36, 65, 66 (1947).

28Thus employers were spurred on to make the accident proneness studies
themselves by the imposition of absolute liability in industrial accidents. And
the years that followed workmen’s compensation witnessed a spectacular de-
cline in the industrial accident rate. James, Accident Liability Reconsidered:
The Impact of Liability Insurance, 57 Yale L.J. 549, 561 (1948).

The spur to safety which striet liability furnishes may be dramatically
pointed up by contrasting such liability with the following formulation of the
rule of reasonable care: “An employer is not bound o furnish for his work-
men the ‘safest’ machinery, nor to provide the ‘best methods’ for its operation,
in order to save himself from responsibility for accidents resulting from its
use. If the machinery be of an ordinary character, and such as can, with
reasonable care, be used without danger to the employee, it is all that can be
required from the employer. This is the limit of his responsibility, and the
sum total of his duty.” Payne v. Reese, 100 Pa, 301, 306 (1882).
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Choice

Some have found the basis of vicarious liability in the master’s
power to choose and discharge his servants.?? This lends itself to
an analysis parallel to the.one we have just made of the matter of
control. Here again the master’s own fault may be predicated on
his negligence in selecting or failing to discharge an incompetent
servant where such negligence exists. Here too, however, vicarious
liability will be imposed on the master without regard to any such
possible negligence —and even where it could be shown not to exist.
Here again, the real thrust of the consideration has nothing to do
with the master’s possible fault but is directed towards accident
prevention. The power to hire and fire employees is significant in
this connection largely as an implement or adjunct to the master’s
general right of control.

The master’s choice of his servant is sometimes urged as a
ground of liability because by exercising that choice he has reposed
trust and confidence in the servant and held out to others an invi-
tation to do likewise.3® However significant this consideration
might be in contract cases and in tort cases where plaintiff has
voluntarily associated himself with defendant (e.g., guest and host,
patient and doctor cases), it is altogether beside the point in the
great majority of situations where vicarious liability obtains. “The
owner of a carriage does not invite the public to use the roads in
reliance on the care and skill of his coachman.’’3!

Constderations pertaining to the compensation of accident victims
and the broad and equitable distribution of their losses

There are other considerations tending to support the principle
of vicarious liability which, though they are by no means all the
same, tend in modern context fo converge in their impingement on
the problem. Some of these considerations have been long and often
noted. Thus over a century ago Lord Brougham declared “I am
liable for what is done for me and under my orders by the man I
employ . . . and the reason that I am liable is this, that by employ-
ing him I set the whole thing in motion, and what he does, being
done for my benefit and under my direction, I am responsible for
the consequences of doing it.”’32 In addition to its reference to the
popular “control” theory, this statement stresses the risk-creating

29See, e.g., Quarman v. Burnett, 6 M. & W. 499, 509 (Ex. 1840); Kelly v.
The Mayor &c. of New York, 11 N,Y. 432, 436 (1854); Holmes, The Common
Law 6; Baty, Vicarious Liability 15, 28, ¢.8 (1916) (neither Holmes nor Baty
was offering this as his own explanation).

308ee, e.g4., Hern v. Nichols, 1 Salk. 289 (N.P. 1709).

31Baty, o0p. cit. supre note 29, at 11,

32Duncan v. Findlater, 6 Clark & F. 894, 910 (H.L. 1838) (ital. supp.).
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enterprise (labor being employed in the pursuit of it) and that it
was undertaken for the master’s benefit or profit. Baty, in his
scholarly and provocative diatribe against vicarious liability, con-
cludes (not without petulance) : “In hard fact, the reason for the
employers’ liability is [that] the damages are taken from a deep
pocket,”’38

In the course of the present century other considerations have
been added. Since the advent of the automobile there has been a
growing realization that the plight of the uncompensated accident
- victim presents a grave social problem — without as well as within
the field of industrial accidents.?* The matter of compensation to
victims therefore has been increasingly recognized by courts, legis-
latures and the public as a matter of serious social concern tran-
scending individual hardship.3® On the other hand recent studies of
the human behavior that causes accidents have shown that very lit-
tle of it involves the kind of personal moral shortcoming that would
justify putting liability upon a person because of his ethical fault.s¢
And quite apart from these studies, the tendency of juries and even
courts for some time has been to find fault more and more easily
in order to afford compensation wherever the present concepis
could be stretched to allow it.37

38Baty, op. cit, supre note 29, at 154,
) #4See, e.g., Columbia University Research Council, Report by Committee
to Study Compensation for Automobile Accidents (1932) ; Smith, Lilly, Dowl-
ing, Compensation for Automobile Accidents: A Symposium, 32 Col. L. Rev.
7856 (1932) ; Financial Protection for the Motor Accident Victim, 3 Law &
Contemp. Prob. No. 4 (1936) ; Grad, Recent Developments in Automobile Ac-
cident Compensation, 50 Col. L. Rev. 300 (1950) ; James & Law, Compensation
for Auto Accident Victims: A Story of Too Little & Too Late, 26 Conn. B.J.
70 (1952) ; McNiece & Thornton, Automobile Accident Prevention & Compen-
sation, 27 N Y.U.L. Rev. 585 (1952). i
35¥n addition to authorities cited in note 34 supra, see, as illustrative of
this statement, Travelers Mut. Cas. Co. v. Herman, 116 ¥.2d 1561 (8th_Cir.
1940) (which deals with a Kansas statute requiring motor carriers to have
liability insurance and cutting off certzin defenses of the insurer as against
accident victims) ; Opinion of the Justices, 251 Mass. 569, 147 N.E. 681 (1925)
(Dealing with compulsory liability insurance for motorists); Jacobsen v.
Dailey, 228 Minn. 201, 36 N.W.2d 711, 11 AL.R.2d 1429 (1949) (which dis-
cusses the philosophy of owners’ consent statutes and judge-made “family-
purpose” doctrine) ; Merchants & Pl. Bank v. Brigman, 106 S.C. 362, 91 S.E.
332 (1916) (which upholds a statutory lien on an automobile in favor of its
victim, to which a prior mortgage on the car was postponed) ; N.D. Rev. Code
of 1948, cc. 89-16, 39-17 (1949 Supp.) (financial responsibility and unsatisfield
judgment fund provisions) ; N.Y. Insurance Dept., The Problem of the Unin-
sured Motorist, A Report of Dep. Supt. George H. Kline and Sp. Asst. Carl O.
Pearson to Supt. Alfred J. Bohlinger (1951), excerpts from which are re-
printed in Shulman & James, Cases & Materials on Torts 695-699 (2d ed.

1952). . .
36A description of some of these studies appears in James & Dickinson, note

26 supra. . .

37g2e, e.g., Nixon, Changing Rules of Liability in Automobile Accident Liti-
gation, 3 Law & Contemp. Prob. 476 (1986) ; Searl, Automobile Liability Law
Development & Trend, 39 Best’s Ins. News 585 (Fire & Cas. ed. 1938) ; James,
Functions of Judge & Jury in Negligence Cases, 58 Yale L.J. 667 (1949);
James & Sigerson, Particularizing Standards of Conduct in Negligence Trials,

5 Vand. L. Rev. 697 (1952).
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On the defendants’ side, the master’s ability to pay and distrib-
ute the losses from his enterprise was enhanced and facilitated by
the advent of liability insurance just before the turn of the eentury.
The servant remained altogether incapable of satisfying heavy
claims against him. And the chances of finding personal fault of
the employer were progressively reduced as the corporate form of
organization became increasingly popular —a corporation can-
not be personally negligent.

The social problem on which all these and other factors con-
verge lends ifself to more than one possible solution. The broadest
would be a comprehensive form of social insurance for all sorts
of bodily ills and incapacities (including those from accident), fi-
nanced from general taxation.’® This would assure a measure of
compensation to accident victims (as well as others) and — at least
if taxation were progressive — would tap the deep pocket of him
who benefitted most from the social system. Such a solution would
require legislation and perhaps constitutional changes; it does not
seem to be forecast by existing American patterns.

A different solution — also statutory —is the type of enter-
prise liability represented by workmen’s compensation, which in
many of our states leaves much room for private enterprise in the
process of loss distribution. Within its sphere this too provides 2
measure of compensation tailored to need and not to fault, and pro-
vides effective means for distributing accident losses among the
beneficiaries of the enterprise that created the risks thatf caused
the losses.?® No one now claims that the burden of this system on

38See, e.g., the description of the New Zealand system in 1 Larson, Work-
men’s Compensation Law 14 et seqg. (1952). Chapter 1 of this work contains
an excellent treatment of the nature of workmen’s compensation, contrasting it
w&’:h tgrt gabﬂiw on the one hand and other types of social insurance, on the
other hand.

. $9%.arson lists among typical features of workmen’s compensation the fol-
owing:

““(a) the basic operating principle is that an employee is automatically
entitled to certain benefits whenever he suffers a ‘personal injury by acecident
arising out of and in the course of employment’; (b) negligence and fault are
largely immaterial, both in the sense that the employee’s contributory negli-
gence does not lessen his liability and in the sense that the employer’s complete
freedom from fault does not lessen his liability; (c¢) coverage is limited to
persons having the status of employee, as distinguished from independent
contractor; (d) benefits to the employee include cash wage benefits, usually
around one-half to two-thirds of his average weekly wage, and hospital and
medical expenses; in death cases benefits for dependents are provided; arbi-
trary maximum and minimum limits are ordinarily imposed; . . . and (h) the
employer is required to secure his liability through private insurance, state
fund insurance in some states, or ‘self-insurance’; thus the burden of com-
pensation Hability does not remain upon the employer but passes to the con-
sumer, since compensation premiums, as part of the cost of production, will
be reflected in the price of the product.”

Larson, op. cit. supra note 88, at 1, 2.
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irdustry has put an unreasonable brake on industrial expansion
snd production.*® )

In the rest of the accident field there has been a typical com-
mon law development which is gradually imposing a similar liabil-
ity on enterprises for the risks they inject into our society. This
movement has not openly repudiated the requirement of fault, but
has diluted it. And by fictions and procedural devices it has sub-
ordinated fault to the need for compensation supported by enter-
prise liability.#2 Vicarious liability is one of the cornerstones of this
newer structure. It does not relieve plaintiff from the need to show
fault, but it is satisfied with a showing of the servant’s fault. As
to the master it is a form of strict liability based on the same phil-
osophy as workmen’s compensation and involving similar assur-
ance that claims will be paid and widely distributed.*? Given our
present set of social values (or variations that are likely to occur
within their general framework) and our present social and eco-
nomic institutions, the fundamental principle of agency seems fully
justified because (a) it supplies an effective spur towards accident
prevention; (b) it tends to provide greater assurance of compensa-
tion for accident victims, and (e) at the same time it tends to pro-
vide reasonable assurance that like other costs, accident losses will
be broadly and equitably distributed among the beneficiaries of
the enterprises that entail them.** Furthermore, there is no indica-
tion that the existing system (which includes vicarious liability)
has unduly retarded business and industrial development. -

The foreseeable future seems to hold no prospect for a serious
reversal of the trend towards enterprise liability. This does not
mean however that vicarious liability will or should be expanded
without limit. Like all other liability, tort liability puts a burden
on enterprise and it does not entirely dispose of that fact to point
out that enterprise passes its cost burdens on to those who consume
its products. This process is neither complete nor uniform in all
cases. The competitive position of some classes of enterprise may

40Cf, James & Dickinson, loc. cit. supra note 26, at 781, 782.

418e¢e, e.g., citations in note 37 suprae; Leflar, Negligence in Name Only, 27
N.Y.U.L. Rev. 564 (1952); Feezer, A Circle Tour through Negligence, 27
N.Y.U.L. Rev. 647 (1952); Ehrenzweig, Negligence Without Fault (1951).

428ee Kohlman v. Hyland, 54 N.D. 710, 210 N.W. 643 (1926); Caroll v.
Beard-Laney, Inc.,, 207 S.C. 339, 86 S.E.2d 425 (1945); Wigmore, note 1b
supra; Laski, Basis of Viearious Liability, 26 Yale L.J. 105 (1916) ; Young B.
Smith, Prolic and Detour, 23 Col. L. Rev. 444, 716 (1923) ; Douglas, Vicarious
Yiability and Administration of Risk, 38 Yale L.J. 584, 720 (1929) ; authorities
cited in note 144 nfra.

With this point of view, contrast that of Holmes, note 14 supra, and Baty,
note 17 supra.

43The beneficiaries of enterprise include not only the entrepreneurs who
profit by it, but ultimately all who are employed by it or who use, directly or
indirectly, its produects or services. Compare notes 12 and 89 supra.

HeinOnline -- 28 Tul. L. Rev. 172 1953-1954



1954] VICARIOUS LIABILITY 173

make them poorer vehicles for passing costs to others than are com-
peting classes. Railroads, for instance, compete with bus, truck,
water, and air lines. From the fact of competition it by no means
follows that each type of industry is equally able to absorb and dis-
tribute an extra cost item. Moreover, within a single industry there
will be marginal units, so far as their ability to handle additional
costs goes, and this in turn may be due to bad safety records, or to
general high cost of production or of sales, or to a combination of
factors. The repercussions of added costs are not confined to the
economic consequences to the enterprise itself. They may include
consequences for labor and for the whole community. The problem
is delicate and complex. Perhaps courts are not well equipped to
gather and to weigh all these manifold facts. But a recognition of
their relevance points up the need to get all the light on them that
is practicable, and indicates the necessity for taking pains to work
out the allocation of tort burdens among industries, and among
enterprises within an industry, in such a way as best to serve pre-
vailing notions of fairness and expediency. The latter will include
notions of deterrences and also those which would favor or burden
certain types of enterprises because of some extrinsic policy.** It
remains to consider the extent to which existing rules and limita-
tions serve these ends.

II. MASTER AND SERVANT
SCOPE OF EMPLOYMENT

The clearest case of vicarious liability is that of a master for
harm caused by acts of his servant. A servant is a person employed
by his master to perform service for him in his affairs with the
retention by the master of control, or right of control, over the
physical details of the service.*® Servants include most people who
are called employees in common parlance today, but there is a dis-
tinction (which we shall note later) between servants and inde-
pendent contractors. No free man, however, is a servant all the
time*® — not even when, for payroll purposes, he is on the job —
and the master’s liability extends only to those acts which are re-
garded as done within the scope of the servant’s employment. This
phrase then spells one of the limits (perhaps the most important
one) on vicarious liability and deserves careful analysis.

44Take, for example, the case of the extra-hazardous — but useful — enter-
prise. If it is made to pay for all the losses it causes, this may tend to depress
wages in the industry, or to put it at a disadvantage with foreign competition.
See 1 Larson, Workmen’s Compensation Law § 320 (1952); discussion in
Beveridge Report, § 86-89.

45Restatement, Agency § 220.

46Holmes, Agency II, 5 Harv. L. Rev. 1, 16 (1892).
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Acts done tn furtherance of the assigned task

We are concerned here with cases in which the tortious act it~
self is done in furtherance of the assigned task. Obviously when
the conduct that harms plaintiff is the very thing the servant is
employed to do, it falls within the scope of the latter’s employment.

But viearious liability is much broader than that.4” Masters seldom
employ or direct servants to be negligent. “The mere fact that
[the servant] is not employed to be negligent does not at all mean
that such tortious acts are outside the scope or course of his em-
ployment.”’#8 If then the servant is engaged in performing what he
is hired to do — such as driving the master’s truck on the assigned
errand — the master is liable for the servant’s negligence in the
manner of carrying out that performance. This is so even if the
servant’s conduct consists in acts or omissions which have been
specifically forbidden,*® such as selling cartridges to a minors® or
performing the job while intoxicated,’! or using violence to eject
trespassers.’? And it includes the use by the servant of a forbidden
means or instrumentality in carrying out his assigned task, at least
where the means chosen fall within the range of what the master
might reasonably expect the servant to use. So where a telegraph
messenger boy who was supposed to use a bicycle for his deliveries
used a forbidden kind of bicycle (racing type) the master was
held liable in Rankin v. Western Union Telegraph Co.53 The Court
distinguished cases where the servant had chosen a mode of con-
veyance totally different from that authorized.5*

47Indeed, as we have seen (p. 162 supra) no principle of vicarious lia-
bility is needed to hold the master for the very conduct he has directed his
servant to perform,
(lgzsss)ears, Roebuck & Co. v. Creekmore, 199 Miss. 48, 23 So.2d 250, 251

49The leading case is Limpus v. London General Omnibus Co., 1 H. & C. 526
(Ex. 1862). The proposition is now scarcely subject to doubt on either side
of the Atlantic. See Salmond, Law of Torts 92, 93 (10th ed., 1945) ; Harper,
Law of Torts § 291 (1933) ; Prosser, Torts 476 (1941) ; Restatement, Agency
%% 213;0, 233, 284; West Pub. Co., Decennial Digests, Master & Servant, 302

50Mautino v. Piercedale Supply Co., 338 Pa. 435, 13 A.2d 51 (1940).

51Central Trucking System v. Moore, 304 Ky. 533, 201 S.W.2d 725 (1947);
Carroll v. Beard-Laney, Inc., 207 S.C. 339, 35 S.E.2d 425 (1945).

52See Fanciullo v, B.G. & 8. Theatre Corp., 297 Mass. 44, 8 N.E.2d 174
(1937) ; Kornee v. Mike Horse Mining & Milling Co., 120 Mont. 1, 180 P.2d 252

(1947) ; Restatement, Agency § 245.

) 53147 Neb, 411, 23 N.W.2d 676 (1946).

5¢“The rule is consistent with the adjudicated cases which Western Union
discusses and relies upon in its brief. In Miller v, Western Union Telegraph
Co., 63 Ohio App. 125, 25 N.E. 2d 466; Western Union Telegraph Co. v. Hin-
son, 191 Ark. 617, 87 S.W.2d 66; Hughes v. Western Union Telegraph Cor-
poration, 211 Iowa 1391, 236 N.W. 8; and St. Louis-San Francisco Ry. Co. v.
Robbins, 219 Ala. 627, 123 So. 12, the employee was authorized to use a bicyele;
he used an automobile without authority. In Blackman v. Atlantic City &
Shore R. Co., 126 N.J.L. 458, 19 A.2d 807, the employee was authorized to use
trolley transportation; he used an automobile. In Wilson v. Pennsylvania R.
Co., 63 N.J.L. 385, 43 A, 894, the employee was authorized to carry mail on
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The distinction between the Rankin case and those cited by the
Court therein, poses a problem that is central to this whole field of
inquiry. The distinction may be justified upon a notion that the
master will be held for unauthorized acts only if they are reason-
ably foreseeable.5® But foreseeability here is an ambiguous word.
In one sense the term has become inextricably interwoven with the
fault of negligence. The law of negligence requires a man to take
reasonable precautions to avoid the reasonably foreseeable (and
undue) risks from specific acts or omissions or a specific line of
conduct. The risks reasonably to be foreseen from assigning a given
task to a specific unskilled individual would, for example, be rele-
vant in determining whether the master is negligent in making
the assignment. Even here, as we have seen elsewhere,’® foresee-
ability is an expanding concept. But this kind of inquiry should
not be involved where the question is one of vicarious liability. We
are not here looking for the master’s fault but rather for risks
that may fairly be regarded as typical of or broadly incidental fo
the enterprise he has undertaken.’” Now one of the purposes for
such a quest is to mark out in a broad way the extent of tort liabil-
ity (as a cost item) that it is fair and expedient to require people
to expect when they engage in such an enterprise, so there can be
some reasonable basis for calculating this cost. And while many
things may enter into the matters of fairness and expediency

foot or by push cart; he used a wagon. In Lambert v. M. Satsky Trucking
Co., 118 N.J.L. 485, 193 A. 702, drivers were instructed to use only company
trucks in making deliveries, as the master’s insurance covered only those
trucks; the driver used his personally owned sedan. In Kennedy v. Union
Charcoal & Chemical Co., 156 Tenn. 666, 4 S.W.2d 354, 57 A.L.R. 733, the
employee used an automobile instead of a wheelbarrow or going on foot. Obvi-
ous}iy’,’ in the cited cases a substantially different kind of instrumentality was
used.

55The cases cited in note 64 supre, do not proceed upon any such basis but
rather upon the ground that the servant had no express or implied authority
to use the injuring vehicle. This reasoning, however, would equally exclude
liability in the Rankin case, unless authority is to be “implied” in the face
of facts showing that both master and servant knew this vehicle had been
forbidden. An “implication” of this kind is no more nor less than the imposi-
tion of liability without regard to the consent or intentions of the parties.
Since it cannot be justified, as against the master by his consent or authori-
zation, this liability is sometimes justified on the ground that some disobedi-
ence by employees is foreseeable in the ecourse of a business, and that it is
fair to saddle the employer with the losses from such foreseeable deviations
from duty. See, e.g., Smith, Frolic and Detours, 28 Col. L. Rev. 444, 716
(1923) (particularly 720 et geq.) ; Restatement, Agency §§ 228, 229, particu-
larly § 229(f) and comment ¢ (1933). But ¢f. Douglas, Viearious Liability &
Administration of Risk, 38 Yale L.J. 584, 591 (1929).

561 have tried to examine foreseeability as employed in the concept of
negligence in, e.g., Qualities of the Reasonable Man in Negligence Cases, 16
Mo. L. Rev. 1 (1951); Nature of Negligence, 3 Utah L. Rev. 275 (1953).
Compare also Scope of Duty in Negligence Cases, 47 Northwestern U.L. Rev.
778 (1953) ; James and Perry, Legal Cause, 60 Yale L.J. 761 (1951); Prosser,
1]:?ha,lsg;rjf::uf Revisited, 52 Mich. L. Rev, 1 (1953), and authorities cited n. 3

ereol.

57See the valuable treatment of this notion in Ehrenzweig, Negligence
‘Without Fault (1951).

HeinOnline -- 28 Tul. L. Rev. 175 1953-1954



176 TULANE LAW REVIEW [Vol. XX\VIII

besides what men at any given point of time may reasonably expect,
and while expectations themselves vary with changing needs and
circumstances, yet fairness probably cannot be altogether divorced
from some kind of foreseeability. What is reasonably foreseeable
in this context, however, is quite a different thing from the fore-
seeably unreasonable risk of harm that spells negligence. In the
first place, we are no longer dealing with specific conduct but with
the broad scope of a whole enterprise.’® Further, we are not looking
for that which can and should reasonably be avoided, but with the
more or less inevitable toll of a lawful enterprise. The foresight
that should impel the prudent man to take precautions is not the
same measure as that by which he should perceive the harm likely
to flow from his long run activity in spife of all reasonable precau-
tions on his own part.’® The proper test here bears far more re-

58Compare Morris, Torts of An Independent Contractor, 29 Ill. L. Rev. 339,
361 (1934); Smith, Collateral Negligence, 26 Minn. L. Rev. 399, 418-419
(1941) (contrasting the broad view of foreseeability which is taken to deter-
mine whether a project is so dangerous that liability for it cannot be avoided
by contracting it out, with the foreseeability concerning specific acts that is
so critical in deciding questions of negligence).

59This distinetion has been perceived and followed in some recent cases
where a servant assaults plaintiff, not in any way to further his master’s
business but in the course of a quarrel engendered by conduet in the course
of employment. Thus in a recent California ease, Fields v. Sanders, 29 Cal.2d
834, 180 P.2d 684 (1947), defendant’s driver struck plaintiff with a wrench
in an altercation that arose out of a traffic accident between defendant’s
truck and plaintiff’s car. The court pointed out that association between the
driver and other men of the highway and the friction that such associations
might induce in fallible human beings together with the conduct which the
friction might lead to were all “risk[s] of the business.” The court continued:

“Nor is it of any consequence that ‘the employer here could not expect that
the wrench would be used [by Sanders] as a club’ to beat plaintiff, Neither
could the employer in the recent case of Carr v. Wm. C. Crowell Co., supre,
28 Cal. 2d 6562, 171 P.2d b5, be deemed to have expected that a hammer, furn-
ished as a working tool to his carpenter, would be hurled at another employee
in the course of a dispute, striking and injuring him. Yef such circumstances
of use of the instrument did not relieve the employer from responsibility for
the wrongful act of his employee.”

The approach of the Sanders case is noted and approved in 28 Ore, L. Rev.
83 (1948). See also George V. Bekins Van & S. Co., 33 Cal.2d 834, 206 P.2d
1037, 1043 (1949). It is significant that the Cazlifornia court in all three
cases quite consciously cited compensation and third-party-liability cases indis-
criminately, as presenting the same problems. Cf. Kohlman v. Hyland, 54
N.D. 710, 210 N.W. 643 (1926), o third-party-liability case in which the court
justified respondeat superior on the following grounds:

“We have heretofore said that the underlying philosophy of the Workmen’s
Compensation Act is that industry, not the individual, shall bear the risk of
injury to the laborers engaged therein. Altman v. Comp. Bur., 50 N.D. 215,
195 N.W. 287. There is always present-the possibility of injury to employees,
notwithstanding every conceivable precaution may be taken to guard against
it. So it is when we look at the situation from the viewpoint of the public.
There is an ever-present probability that third persons will suffer injury
because somebody’s servant is careless, disobedient, or unfaithful to his master.
This is a real, not an imaginary risk, to which bear abundant witness the
development of the doctrine of respondeat superior and the myriad ecases
where courts have been lost in the mazes of metaphysical refinement in defini-
tion between frolic and detour. This latter risk to the public is clearly one
which industry, on the analogy of the Compensation Acts, may well be required
to carry, within reasonable bounds. He who employs & servant and puts under

HeinOnline -- 28 Tul. L. Rev. 176 1953-1954



19541 VICARIOUS LIABILITY ' 177

semblance to that which limits liability for workmen’s compensa-
tion than to the fest for negligence. The employer should be held
to expect risks, to the public also, which arise “out of and in the
course of” his employment of labor.

Viewed in this perspective, the master should seldom indeed be
exonerated when his affairs are being furthered by the use of an
unauthorized vehicle.®®

A similar problem is presented by the oft-recurring case of the
unauthorized®® person permitted by the servant to drive the mas-
ter’s vehicle (while being used in the latter’s service). If the ser-
vant was himself careless in turning the driving over to an incom-
petent substitute or one whose driving was an unknown quantity,5?
or if the servant remained present and was negligent in failing to
exercise control,’® the master will be held for that negligence of

his control an automobile must know, as every one knows, that it is not im-
probable that he will, on occasion, depart from strict instructions.”

See also Carroll v. Beard-Laney, Inc., 207 S.C. 339, 35 S.E.2d 425 (1945);
Restatement, Agency § 229 comment ¢ (1933).

In workmen’s compensation cases the tendeney has been inereasingly to
discard narrow notions of foreseeability in determining whether an injury
arose out of and in the course of employment. See, e.g., Burns v. Merritt Eng.
Co., 302 N.Y. 131, 135, 96 N.E.2d 739, 741 (1951) (“The test is whether the
injurious horseplay may reasonably be regarded as an incident of the employ-
ment . . . rather than the foreseeability of a particular prank.”) Compare
analysis in the leading cases of Leonbruno v. Champlain Silk Mills, 229 N.Y.
470, 128 NLE, 711 (1920) (Cardozo, J.}, and Hartford Acc. & Ind. Co. v. Car-
dillo, 112 F.2d 11 (D.C, Cir, 1940) (Rutledge, J.); ¢f. Horovitz, Assaults and
Horseplay under Workmen’s Compensation Laws, 41 Ill. 1. Rev. 811 (1946);
notes, 34 Cornell 1.Q. 460 (1949); 1 Buffalo L. Rev. 74 (1951); 1 Larson,
‘Workmen’s Compensation Law § 23 (1952); ¢f. note 90 infra.

68Canadian Pac. R. Co. v. Lockhart [1942] A.C. 591 (2.C.); Salmond, Law
of Torts 93 (10th ed. 1945) ; see Frenyea v. Maine Steel Prods. Co., 132 Me.
271, 170 Atl. 515, 517 (1934) (“Nor can the plaintiff be denied a recovery
because the defendant’s servant used a means for transporting its deflectors
which it had not intended or contemplated. When the collision occurred, the
road mechanic was using the truck not for his own purposes . .. but to perform
a part of the service which he had been directed to render.” The use of the
vehicle here had not been forbidden). ’

81T the gervant was authorized to use a substitute, the master would be
vicariously liable for the substitute’s negligence without any question. Halupt-
zok v. Great No. R. C,, 55 Minn. 446, 57 N.W. 144 (1893); cases collected in
note, 134 A.L.R. 974 (1941). But if there is no express or implied in fact
authority, the courts treat the substitution as though forbidden and the prob-
lem arises. See, e.g., Pearce, Young, Angel Co. v. Ward, 72 Ga. App. 89, 33
S.E.2d 89 (1945) (holding also that there is no presumption of such author-
%tg)7;7ggisson v. Potts, 180 La. 330, 1566 So. 408 (1934); Restatement, Agency

62As in Grant v. Knepper, 245 N.Y. 158, 156 N.Y. 158, 156 N.E. 650 (1927);
Potter v. Golden Rule Grocery Co., 169 Tenn, 240, 84 S, W.2d 364 (1935) ; Hall
v. McDonald, 229 Wis. 472, 282 N.W. 561 (1938); c¢f. Restatement, Agency §
241, comment ¢. On the subject of this and the following notes, see notes, 44
AL.R. 1382 (1926); 54 A.L.R. 851 (1928); 98 A.L.R. 851 (1928); 98 A.L.R.
1043 (1935); 134 A.L.R. 974 (1941).

68Ag in Gillespie Grain Co. v. Kuproski [1985] Can. S.C.R. 13:; Cohen v.
Whiteman, 75 Ga. App. 286, 43 S.E.2d 184 (1947) (servant’s “control, author-
ity and direction” alleged. Held sufficient on demurrer); Grant v. Knepper,
note 62 supra; Eagon v. Woolard, 122 W. Va. 565, 11 S.E.2d 257 (1940)
(similar to Coken case, supre); cf. note 25 suprae, and note 70 infra; Restate-
ment, Agency § 241, comment e.
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his own servant. Many cases, however, refuse to hold the master
for the casual negligence of the unauthorized but presumptively
careful substitute.®* The technical reasoning is that the servant —
though disobedient towards his master —has not been negligent
towards plaintiff, while the substitute — though negligent towards
plaintiff — is not a servant as to the master.s® A broader considera-
tion has also been urged : if the master is to be held for the wrongs
of his servants, however careful he is in selecting them, “he should
certainly have the exclusive right to determine who they shall be.”’¢6
But this result is anomalous in terms of common sense. The mas-
ter’s business is being carried out, and in a way that exposes him
to risks no greater, no less foreseeable, and no more foreign to his
enterprise than does many another forbidden manner of trying to
further his affairs. Indeed the risks are less where the unauthor-
ized driver is careful than where the servant should know he is
incompetent. The logical difficulty comes from sticking too closely
to a supposed necessity for finding fault on the master’s own part
or for tracing the driver’s fault to him through some kind of fic-
titious authority. This insistence in turn traces back to the once
current notion that implied authority or command by the master
was the true basis of liability; it represents a failure to realize the

* full implications of the philosophical basis for vicarious liability.

This (though it insists in a sense on fault) puts on the employer
the risks of all those faults which may fairly be regarded as inci-
dental to his enterprise. His personal fault or innocence is beside
the point; and so are the limits upon his consent or authorization,
save possibly insofar as he may in reason expect those limits to be
observed in fact. If he should know that he cannot make limita-
tions practically effective, the risk of their violation should be
borne by the enterprise that creates this risk and not thrown on
the innocent victim. This is how the law treats limitations on the
manner of doing work and on the time and place where the ser-

64Pearce, Young, Angel Co. v. Ward, 72 Ga. App. 89, 83 S.E.2d 89 (1945)
(servant in truck with substitute) ; Butler v. Mechanies Iron F. Co., 259 Mass.
560, 156 N.E. 720 (1927) (same); Rose v. Gisi, 139 Neb, 593, 298 N.W. 333
(1941) (same); Buisson v. Potts, 180 La. 330, 156 So. 408 (1934) (servant
not in car with substitute); Paul v. Benavidez, 56 N.M. 328, 243 P.2d 1018
(1952) (same). See cases collected in A.IL.R. notes cited in note 62 supra.

In the last two cases cited, it was suggested that the result might be differ-
ent if the servant had been in the car. Cf. also Griffith v. Fannin, 306 Ky. 279,
206 S.W.2d 965 (1947) with Thixton v. Palmer, 210 Ky. 838, 276 S.W. 971
(1925). This zlone would make no difference under the rule adopted in Re-
statement, Agency § 241, unless the servant was negligent in exercising his
duty of supervising the driver’s conduect. See also Potter v. Golden Rule
Grocery Co., note 62 supre. Compare notes 25, 63 supra, and note 70 infra.
. 65Seavey suggests that the substitute may be the servant’s servant. Studies
in Ageney 237 (1949). But cf. Rose v. Gisi, 139 Neb. 593, 298 N.W. 333 (1941).
But if this were true, it would usually be cold comfort to the plaintiff.

66Haluptzok v. Great No. R. Co., 55 Minn. 446, 448, 57 N.W. 144, 145
(1893) ; Potter v. Golden Rule Grocery Co., 169 Tenn. 240, 245, 84 S.W.2d
364, 866 (1935).
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vant is to use the master’s instrumentalities.’” There seems no rea-
son — in terms of the vital policy behind vicarious liability — for
treating the servant’s authority to use substitutes any differently.
In terms of legal doctrine, the servant should be recognized as hav-
ing an unprivileged power to employ an assistant or substitute in
the circumstances described above.®® Or if the misleading word
“suthority” (and its derivatives) is to be used as a test in this con-
text, it should be recognized that authorization should be measured
objectively (so as to correspond with the limits of the social policy
behind imposing vicarious liability) and not in terms of the em-
ployer’s wish to limit his own liability.%®

Judicial authority for the position in the text is scanty, but
many courts have broadly imposed liability on the master whose
servant is present in the vehicle, by making the servant’s duty to
control the driver virtually absolute, thus in effect identifying
servant and substitute.” If the servant’s own faulty operation is

67See, e.g., notes 49-52 supre; Restatement, Agency §§ 230, 233 especially
comment b, § 234, comment a.

68This is in effect the decision in Emison v. Wyland Ice Cream Co., 215
Ala. 504, 111 So. 216 (1927).

The concept of unprivileged power is elaborated in Hohfeld, Some Funda-
Ia%%tg)l Legal Conceptions as Applied in Judicial Reasoning, 23 Yale L. J. 16

€9Thus Talbot Smith, in noting that an employer may farm out part of
his enterprise (by devices like the independent contract), points out that the
courts will usuzlly respect this intent to limit one’s liability—though the
power is shrinking—and adds “As to ‘scope of employment’ it has vanished.
The employer is powerless to remove any given act, although he fears it as
a liability-producer, provided only that it is within the servant’s normasl scope
of employment.” Smith, Scope of the Business: The Borrowed Servant Prob-
lem, 88 Mich. L. Rev. 1222, 12562 (1940).

70This result is not clearly spelled out in the cases, but seems to be a fair
inference from their (often ambiguous) reasoning and their holdings. We
have seen that the person having charge of a2 vehicle (e.g., as owner or cus-
todian) usually retains the duty of care, as long as he remains present in the
vehicle, to control the operation of it by another. Harper and Kime, Duty to
Confrol The Conduct of Another, 43 Yale L.J. 886 (1934); cf. note 25 supra.
In strict theory, the basis of the custodian’s liability is his own failure to per-
form that duty. To show such failure, plaintiff would logically have to show
that the custodian had a reasonable and actual opportunity “to prevent the
driver from being negligent”; and that he omitted to take reasonable steps
towards that end. Harper and Kime, supra, at p. 889; Seavey, Studies in
Agency 228 et seq. (1949); cf. cases, note 25 supra. For a long time, how-
ever, there has been a marked judieial tendency to slide over this requirement
and to identify the owner or custodian with the person driving in his pres-
ence. Booth v. Mister, 7 C.&P. 66 (N.P. 1835) (“As the defendant’s servant
was in the cart, I think that the reins being held by another man makes no
difference. It was the same as if the servant held them himself.”) ; Wheatley
v. Patrick, 2 M. & W. 650 (Ex. 1837) (another often cited case which speaks
of the custodian’s “consent” and “management” without paying attention to
the chance to restrain the negligent act) ; Samson v. Aitchison [1912] A.C.
844 (P.C.) (owner liable on control theory even where no evidence that acci-
dent happened “through any actual personal negligence”); Cain v. Bowlby,
114 F.2d 519 (10th Cir. 1940) {(servant custodian asleep in truck driven by
substitute) ; Keen v. Clarkson, 56 Ariz. 437, 108 P.2d 573 (1940