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Behavioral law and economics (“BLE”)—arising from the insight that
people make recognizable, systematic mistakes—has revolutionized
policymaking. For example, in governments around the world, including the
US, teams of experts seek to harness these insights, promising to do things
like increase retirement savings. But there is a problem: economic experts do
not look or think like the rest of the population. Their demographics and
policy views are deeply unrepresentative.

This would be less troubling if the experts were merely helping people
pursue the behavior that the people themselves would undertake, as was the
case in traditional law and economics. However, the whole point of
behavioral economics is that such behavior is often not in people’s interest.
Rather, in making judgments about the right policy, BLE has erected a new,
shaky structure, based on ad hoc and often unstated normative assumptions.
The result risks merely enacting the policy preferences (or biases) of
unrepresentative experts and thereby distorting policymaking.

We propose a new approach— democratic BLE—in which behavioral
economists, rather than dictating what the right policy or action is, instead
inform representative samples of ordinary people about the evidence,
including specifically about their own behavioral biases, and let them decide
for themselves. Those decisions, rather than experts’ opinions alone, then
inform policymakers. Our approach harnesses the insights of behavioral
economics, but in a way that lets the people themselves, rather than the
behavioral expert, be the arbiter of the good life.
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Democratizing Behavioral Economics

Introduction

Economists do not reflect, resemble, or represent the populations that
economic policy governs.

On average, economists are more attracted to economic efficiency
than ordinary people are.! For example, laboratory experiments reveal
that economists are less inclined than others to redistribute gains in games
from winners to losers.? Economists are also more self-interested than
other people. In laboratory experiments that offer players a choice about
how much of a windfall to keep or share, economists keep more and share
less;® in experiments that ask players to contribute to a public good,
economists free-ride more and contribute less;* and in experiments that
measure willingness to cheat, economists are more corrupt.’ This unusual
selfishness appears to escape the lab and affect behavior in real life. In one
large survey, for example, economists were between twice and eight times
as likely to give no money to charity as people educated in other
disciplines.®

In part, economists’ unusual preferences reflect their atypical
experiences in becoming and being economists. Educated and high-income
elites are generally both more inclined to favor efficiency over equality and
more self-interested than other people.” And economists necessarily have
elite educations and, in our society, capture elite incomes. Salaries for full
professors of economics at PhD-granting institutions average over

1. Surveys reveal, for example, that economists are less inclined than others to constrain
market prices in the name of fairness. See, e.g., Bruno S. Frey & Werner W. Pommerehne, On the
Fairness of Pricing — An Empirical Survey Among the General Population,20 J. ECON. BEHAV. &
ORG. 295 (1993); Bruno S. Frey, Werner W. Pommerehne & Beat Gygi, Economics Indoctrination
or Selection? Some Empirical Results, 24 J. ECON. EDUC. 271 (1993).

2. See, e.g., Reinhard Selten & Axel Ockenfels, An Experimental Solidarity Game, 34 J.
ECON. BEHAV. & ORG. 517 (1998).

3.  See, e.g., John R. Carter & Michael D. Irons, Are Economists Different, and If So,
Why?,5 J. ECON. PERSP. 171 (1991).

4.  See, e.g., Gerald Marwell & Ruth E. Ames, Economists Free Ride, Does Anyone Else?,
15 J. PUB. ECON. 295 (1981).

5. See, e.g., Bjorn Frank & Gunther G. Schulze, Does Economics Make Citizens Corrupt?,
43 J. ECON. BEHAV. & ORG. 101 (2000).

6.  See Robert H. Frank, Thomas Gilovich & Dennis T. Regan, Does Studying Economics
Inhibit Cooperation?,7 J. ECON. PERSP. 159 (1993).

7.  See, e.g., Raymond Fisman, Pamela Jakiela, Shachar Kariv & Daniel Markovits, The
Distributional Preferences of an Elite, 349 SCIENCE 1300 (2015); Bryan Caplan, What Makes
People Think Like Economists? Evidence on Economic Cognition from the “Survey of Americans
and Economists on the Economy”, 44 J.L. & ECON. 395, 395 (2001); Bryan Caplan & Stephen C.
Miller, Intelligence Makes People Think Like Economists: Evidence from the General Social
Survey, 38 INTELLIGENCE 636 (2010); see also Zachary Liscow & Abigail Pershing, Why Is So
Much Redistribution in Cash and Not In-Kind?, NAT'L TAX J. (forthcoming 2022) (providing
evidence of differing views between the general population and a set of elites on how
redistribution should take place).
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$215,000,® which puts them comfortably in the top 10% of the US income
distribution.” More narrowly, economic training in particular emphasizes
efficiency-based, and more broadly libertarian, values. As George Stigler
long ago observed, the “professional study of economics makes [a person]
politically conservative” because it “drill[s]” future economists in “the
methods by which a price system solves [economic and political]
problems.”!?

Economists’ unusual commitments also reflect the identities that they
bring to their training as economists. A recent survey of economics
professors at selective public universities, for example, reports that only 20
percent are female and only 8 percent are Black or Hispanic, while the
general US population is 51 percent female and 28.5 percent Black or
Hispanic.!! The pipeline of future economists does not look much more
representative: among recent economics PhD recipients, just 34 percent
are female and only 11 percent are Black or Hispanic.'? Economists, that
is, are more male and whiter than the population at large —demographic
attributes generally correlated with the values that economists also
disproportionately embrace.> Among US-born PhDs, economics is also
the least socioeconomically diverse of major PhD fields, including
computer science, math, and other natural and social sciences, in that it has
the highest share of PhDs whose parents hold at least a bachelor’s degree
(86%) and the highest share whose parents hold at least a graduate degree
(65%).'* These general correlations, moreover, also influence the specific
preferences of economists in particular. In the experiments on sharing

8. Charles E. Scott & John J. Siegfried, American Economic Association 2020-2021
Universal Academic Questionnaire Summary Statistics, 111 AEA PAPERS & PROC. 647, 647-49
(2021).

9. U.S.CENSUS BUREAU, REP. NO. P60-270, HOUSEHOLDS BY TOTAL MONEY INCOME,
RACE, AND HISPANIC ORIGIN OF HOUSEHOLDER: 1967 TO 2019 (2020),
https://www.census.gov/data/tables/2020/demo/income-poverty/p60-270.html
[https://perma.cc/MQR6-HS7C].

10.  George Stigler, The Politics of Political Economists, 73 Q.J. ECON. 522, 528 (1959).

11. Diyi Li & Cory Koedel, Representation and Salary Gaps by Race-Ethnicity and
Gender at Selective Public Universities, 46 EDUC. RESEARCHER 343, 347 tbl.3 (2017).

12.  NAT’LSCIL FOUND.,NSF21-308, DOCTORATE RECIPIENTS FROM U.S. UNIVERSITIES
tbls.22, 62 (2019).

13.  Males and whites are disproportionately conservative. Lydia Saad, U.S. Conservatism
Down Since Start of 2020, GALLUP (July 27, 2020),
https://news.gallup.com/poll/316094/conservatism-down-start-2020.aspx  [https://perma.cc/S3QT-
SENA]. In a pay-what-you-want experiment, men were found to be more selfish than women,
resulting in lower payments. Shelle Santana & Vicki G. Morwitz, The Role of Gender in Pay-What-
You-Want Contexts, 58 J. MARKETING RSCH. 265 (2021). An experiment measuring competitive
behavior found men to be more efficiency-minded than women. Loukas Balafoutas, Rudolf
Kerschbamer & Matthias Suttera, Distributional Preference and Competitive Behavior, 83 J.
ECON. BEHAV. & ORG. 125 (2012).

14. Anna Stansbury (@annastansbury), TWITTER (Nov. 9, 2021, 6:05 PM),
https://twitter.com/
annastansbury/status/1458209180356055046?  [https://perma.cc/A4EY-XKCW] (discussing a
presentation at the Conference on Diversity and Including in Economics, Finance, and Central
Banking).
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windfalls and corruption, for example, economists’ unusual reluctance to
share and unusual corruptibility were driven by the behavior of male
subjects.!

A robust and unsettled debate asks whether economists are made
through education or instead self-select.!® But whatever their causes, these
differences between economists and others—which amount to moral and
political disagreements—pose a profound challenge to economics and to
the economic analysis of policy in particular. While many economists
pursue purely empirical or theoretical questions, economic policy
analysis—which we call “law and economics” here —often prescribes how
governments should act in practice. Economists (understood broadly to
include anyone who deploys economic expertise to analyze policy) do
indeed have technical knowledge that others lack. But, if they have unusual
moral and political beliefs and preferences, technical knowledge alone is
not sufficient to justify their outsized influence!” over policy that affects
everyone. Law and economics therefore faces a profound democratic
challenge to its authority.

Law and economics used to have an answer to the challenge of how
unrepresentative elites could make policy recommendations:!® the model
of the rational actor.

On the one hand, models of rational choice predict what people will
do. A rational actor avoids accidents when liability costs her more than
precaution, for example, and she breaches contracts when gains exceed
damages. Similarly, in examples to which we shall return below, she
changes neighborhoods or cities when new places are sufficiently more
appealing than her current situation to outweigh the costs of moving; she
studies when the benefits from schooling exceed the burdens of studying;
and she saves when the returns from future wealth exceed the sacrifice of
foregone present consumption.

On the other hand, the theory of rationality underwrites
recommendations about what the law should be. Rational agents are
effective at promoting their individual well-being, and welfare economics

15.  See, e.g., Frank & Schulze, supra note 5, at 108 tbl.3.

16.  See, e.g., Bruno S. Frey & Stephan Meier, Selfish and Indoctrinated Economists?, 19
EUR. J.L. & ECON. 165 (2005); Giam Pietro Cipriani, Diego Lubian & Angelo Zago, Natural Born
Economists?, 30 J. ECON. PSYCHOL. 455 (2009); Justus Haucap & Tobias Just, Not Guilty?
Another Look at the Nature and Nurture of Economics Students (Deutsche Bank Research
Working Paper Series No. 10, 2003),
https://www.econstor.eu/bitstream/10419/40263/1/369887905.pdf [https://perma.cc/UH67-
NQQQY]; Gebhard Kirchgassner, (Why) Are Economists Different?, 21 EUR. J. POL. ECON. 543
(2005).

17.  See, e.g., BINYAMIN APPELBAUM, THE ECONOMISTS’ HOUR: FALSE PROPHETS,
FREE MARKETS, AND THE FRACTURE OF SOCIETY (2019).

18.  See, e.g., David Friedman, Law and Economics, in THE WORLD OF ECONOMICS 371
(John Eatwell, Murray Milgate & Peter Newman eds., 1991).
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connects the pursuit of individual welfare to efficient allocations overall.'
A further set of arguments, concerning freedom and dignity, give these
consequentialist ideas deontic support, which many philosophers think
provides traditional economics its deepest moral foundations.?’ A rational
agent’s freedom entails that her choices deserve deference from the law,
which should respect the dignity of autonomous persons. And liberal
political theory explains the role that markets play in securing the
conditions under which the freedom of each is compatible with the equal
freedom of all. Insofar as people are rational, therefore, economists can
defer to the people themselves by respecting their choices.

These normative traditions face substantial critiques from formidable
opponents, of course. As it happens, we find many of the critiques
persuasive, and we do not seek here to defend traditional law and
economics, all-things-considered. But traditional law and economics is
connected to recognizable (and constraining) normative foundations,
which reach deep into the history of moral thought. And traditional law
and economics has an internal coherence: its descriptive and normative
projects work together.

Furthermore, and critically, traditional law and economics makes
policy recommendations on grounds that are independent of economists’
own particular and often peculiar moral and political preferences. The
theory of rationality allows traditional law and economics to deliver
concrete outputs—in the form of determinate policy prescriptions—from
relatively modest substantive inputs—in the form of assumptions about
what is good and how people act. Descriptive work may remain agnostic
about what economic actors’ interests consist in, secure in the knowledge
that they will maximize these interests, whatever they are, and pursue them
freely, subject only to the external constraints that they face.?! Normative
work, for its part, need not defend any particular ends or values—it need
not decide which accidents should occur and which contracts should be

19.  For example, in the fundamental theorems of welfare economics. See, e.g., Kenneth
Arrow, An Extension of the Basic Theorems of Classical Welfare Economics, in PROCEEDINGS OF
THE SECOND BERKELEY SYMPOSIUM ON MATHEMATICAL STATISTICS AND PROBABILITY 507-
32 (Jerzy Neyman ed., 1951); Gerard Debreu, The Coefficient of Resources Utilization, 19
ECONOMETRICA 273 (1951) (simultaneously offering the first proofs for the modern versions of
the welfare theorems); see also KENNETH ARROW & FRANK HAHN, GENERAL COMPETITIVE
ANALYSIS (1971) (providing the locus classicus for the existence and properties of a competitive
equilibrium).

20.  See, e.g., JOHN RAWLS, A THEORY OF JUSTICE § 2, at 7 (1971) (endorsing market
outcomes as long as background justice is maintained through appropriate economic institutions);
ARTHUR RIPSTEIN, FORCE AND FREEDOM: KANT’S LEGAL AND POLITICAL PHILOSOPHY 232-67
(2009) (defining public goods in legal terms as things that must be provided publicly to ensure the
freedom of all members of the political community).

21.  Revealed preference theory explains how to discern rational choosers and how to
recover their true preferences from their observed choices. S.N. AFRIAT, LOGIC OF CHOICE AND
EcoNoMIC THEORY (1987) (stating that a finite set of price-quantity observations is consistent
with utility maximization if and only if the observations satisfy the Generalized Axiom of
Revealed Preference).
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breached, or how much people should study, when they should move, and
how much people should save for retirement—because it can rely on
rational agents to act authentically and for the best.

The nonrepresentativeness of economists’ own moral and political
preferences makes this substantive modesty essential for traditional law
and economics’s normative project. Traditional law and economics
scholars can make concrete policy recommendations using parsimonious
assumptions only because they suppose people to be rational. Rationality
allows traditional law and economics to frame itself as the science of
helping people to get what they want, and this insulates traditional law and
economics from attacks that point out that economists’ own preferences
are unusual. To be sure, traditional law and economics recognizes, and
indeed emphasizes, that the rational actor is not sufficient for sustaining its
normative recommendations. In addition, there must be, for example,
perfect competition and no externalities.”> But those problems leave in
place the unified structure: even in their presence, scholars just need to
observe individuals’ rational behavior, thereby learning their preferences
and thus the right policy to adopt.?

Enter, behavioral economics.

Behavioral economics’s first impact is to revolutionize the description
of human behavior. People are not perfectly rational but instead display
known, systematic, and rigorously describable behavioral anomalies and
irrationalities.”* Collectively, these make human action both error-prone
and subject to manipulation, including in ways that profoundly influence
economic and legal affairs.>> To predict how people will act, it is not enough
to know their true interests and the external constraints that they face, and
then to trust that they will rationally optimize these interests given these
constraints. Instead, one must also know and understand the behavioral
phenomena that, functioning as internal constraints or distortions, cause
people to depart from rational optimization. Behavioral economics,
alongside allied movements in psychology, sociology, and philosophy,

22. ANDREU MAS-COLELL, MICHAEL D. WHINSTON & JERRY R. GREEN,
MICROECONOMIC THEORY (2012).

23.  Bounded rationality is, in this respect, qualitatively different from “imperfect
information” or other familiar departures from perfectly functioning markets. Thus, as recent
work on information asymmetries between insurance companies and insured parties in health care
markets demonstrates, it is perfectly possible to do traditional welfare analysis in a world of
imperfect information. Amy Finkelstein, Erzo F.P. Luttmer & Matthew Notowidigdo, What Good
is Wealth Without Health? The Effect of Health on the Marginal Utility of Consumption, 11 J. EUR.
ECON. Ass’N 221 (2013).

24.  See, e.g., Jennifer Arlen, The Future of Behavioral Economic Analysis of Law, 51
VAND. L. REV. 1765, 1766 (1998). Note that a lively debate addresses the relationship between
anomalies and irrationalities and whether particular behavioral departures from the standard
model adopted by traditional economics should be regarded as irrational. See, e.g., Kathryn
Zeiler, Mistaken About Mistakes, 48 EUR.J.L. & ECON. 9 (2019).

25.  See, e.g., Cass Sunstein, Behavioral Analysis of Law, 64 U. CHI. L. REV. 1175, 1175
(1997).
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provides the needed understanding. Behavioral law and economics
(“BLE”) applies this understanding to legal contexts and thus promises to
improve on traditional law and economics, as a descriptive project. As
Christine Jolls, Cass Sunstein, and Richard Thaler propose in their seminal
A Behavioral Approach to Law and Economics, “[b]ehavioral economics,
in short, offers the potential to be law and economics with a higher ‘R? —
that is, with greater power to explain observed data.”?

But BLE remains—prominently —a normative program, which seeks
to recommend optimal policies.”’ Normative BLE aspires to identify
policies that maximize well-being and reflect authentic choices even in the
face of the myriad ways in which imperfectly rational agents can, with their
behavior, fail to promote their true preferences or to secure their freedom
and dignity. BLE-influenced scholarship thus seeks, with increasing
success, to influence policy in any number of domains, including consumer
protection,? public health,? crime and policing,* and (to conclude with an
example that we shall return to repeatedly to develop our arguments)
retirement savings.*® BLE has had particular influence because of the
creation of government “nudge units” around the world, including in the
US after the promulgation of Executive Order 13,707, directing
government agencies to apply the insights of this team of behavioral
science experts.¥

26.  Christine Jolls, Cass Sunstein & Richard Thaler, A Behavioral Approach to Law and
Economics, 50 STAN. L. REV. 1471, 1487 (1998).

27.  See, e.g., B. Douglas Bernheim & Dmitry Taubinsky, Behavioral Public Economics,
in 1 HANDBOOK OF BEHAVIORAL ECONOMICS: APPLICATIONS AND FOUNDATIONS 381, 434 (B.
Douglas Bernheim, Stefano DellaVigna & David Laibson eds., 2018) (describing how to account
for bias in making “optimal policy prescriptions”); Raj Chetty, Behavioral Economics and Public
Policy: A Pragmatic Perspective, 105 AM. ECON. REV. 1, 2 (2015); Sendhil Mullainathan, Joshua
Schwartzstein & William Congdon, A Reduced Form Approach to Behavioral Public Finance, 4
ANN. REV. ECON. 511, 515-16 (2012) (explaining how behavioral biases play a role in policy-
relevant decisions regarding public finance); Richard Thaler & Cass Sunstein, Behavioral
Economics, Public Policy, and Paternalism: Libertarian Paternalism, 93 AM. ECON. REV. 175, 175
(2003) (noting that “paternalistic” behavioral policies are “selected with the goal of influencing
the choices of affected parties in a way that will make those parties better off”’); Thomas Ulen,
Behavioral Law and Economics: Law, Policy, and Science, 21 S. CT. ECON. REV. 5, 9 (2013)
(explaining how behavioral economics affects the tools that policymakers should use).

28.  See, e.g., OREN BAR-GILL, SEDUCTION BY CONTRACT: LAW, ECONOMICS, AND
PSYCHOLOGY IN CONSUMER MARKETS (2012).

29. See, e.g., Kristen Underhill, Extrinsic Incentives, Intrinsic Motivation, and
Motivational Crowding-Out in Health Law and Policy, in NUDGING HEALTH: HEALTH LAW AND
BEHAVIORAL ECONOMICS (I. Glenn Cohen, Holly Lynch & Christopher Robertson eds., 2016).

30. See, e.g., Richard McAdams & Thomas Ulen, Behavioral Criminal Law and
Economics, in CRIMINAL LAW & EcONOMICS 403-36 (N. Garoupa ed., 2009).

31.  See infra Section I1.B. We choose retirement savings as our central case not because
we think it BLE’s most consequential application but rather because so many BLE scholars have
addressed the problem, yielding a large reservoir of scholarship and policymaking to engage, and
to elaborate critiques that apply generally beyond this case.

32.  Exec. Order No. 13,707, 3 C.F.R. § 13707 (2015) (directing federal agencies to employ
behavioral insights and this team of experts to “provide agencies with advice and policy guidance
to help” do so).
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This is natural and proper. Economic policy analysis draws value from
its power to drive events and improve outcomes. But the descriptive
revolution accomplished by behavioral economics opens a whirlpool
beneath the normative foundation of law and economics.*® Traditional law
and economics could avoid becoming entangled in economists’
idiosyncratic moral preferences and beliefs only because it assumed that
economic agents are perfectly rational, so that their choices reveal their
true preferences and therefore identify what their well-being substantively
consists in. But as soon as the assumption of rationality is rejected, in the
face of BLE’s powerful descriptive results, normative work becomes
dependent on a substantive account of well-being. This immediately raises
the question: where will this account of well-being come from, and how can
it be justified? Given that economists do not reflect, resemble, or represent
the general population, the answer cannot be that it comes from the
economists’ own intuitions.

The depth of the whirlpool that descriptive BLE opens up beneath
normative BLE is not appreciated adequately by many behaviorally
influenced law and economics scholars. To be sure, the fact that the
behavioral economist can no longer necessarily depend on revealed
choices—actual behavior—to identify what substantive outcomes are
normatively best has been well known from the beginnings of BLE. As
Jolls, Sunstein, and Thaler noted early in the movement, behavioral effects
“call into question the idea of consumer sovereignty.”** But normative
BLE has never really come to grips with the consequences of this fact.
Instead, well-intentioned behavioral law and economics scholars have
come up with a series of back-fillers, which aspire to plug the holes opened
up by BLE’s descriptive work and allow BLE scholars to make confident
normative recommendations, mostly aimed at saying which laws and
policies will maximize well-being.

Two styles of argument dominate these efforts. The first seeks to meet
a theoretical challenge with theoretical innovations, by developing new
systematic (even comprehensive) approaches to recovering the
rationalized preferences of imperfectly rational agents. In Part I, we assess
the theoretical techniques that BLE deploys in order to rebuild behavioral

33.  Wenote that even BLE’s descriptive claims remain contested in cases, as for example
in recent work calling into question the endowment effect. See, e.g., Kathryn Zeiler, What Explains
Observed Reluctance to Trade? A Comprehensive Literature Review, in RESEARCH HANDBOOK
ON BEHAVIORAL LAW AND ECONOMICS 347 (Joshua C. Teitelbaum & Kathryn Zeiler eds., 2018).

34.  Jolls, Sunstein & Thaler, supra note 26, at 1541; see also Ryan Bubb & Richard Pildes,
How Behavioral Economics Trims Its Sails and Why, 127 HARV. L. REV. 1593, 1633 (2014) (“How
to measure so-called ‘normative preferences’ reflecting individuals’ true well-being in such
contexts is a major challenge, fraught with epistemological difficulties, but there is a growing
literature developing a set of methodologies to do so.”). A long list of these epistemological
difficulties appears in Mario Rizzo & Douglas Whitman, The Knowledge Problem of New
Paternalism,2009 BYU L. REvV. 905. Note that some have argued that traditional economics
should have narrowly-limited normative ambitions as well. See, e.g., Faruk Gul & Wolfgang
Pesendorfer, Welfare Without Happiness, 97 AM. ECON. REV. 472 (2007).
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law and economics’s normative foundations. We summarize the leading
methods by which normative BLE scholars propose to identify the true
welfare of imperfectly rational agents. We applaud much of this work but
argue that, for all their impressive technical sophistication, none of these
methods solves the basic normative problem that BLE faces.

These difficulties entail that, when making policy recommendations
in practice, BLE abjures high theory and instead adopts a second style of
argument, which we call the “medley approach,” to combine various pieces
of evidence to make a policy recommendation.> As leading behavioral
economist Raj Chetty prescribes, “the decision to include behavioral
factors in economic models should be viewed as a pragmatic rather than
philosophical choice.”® The approach amounts to a kind of multifactor
test, which can include various pieces of evidence that are then weighed by
the BLE scholar pragmatically. We illustrate the medley approach in Part
11, using the behavioral law and economics of retirement savings as a case
study.

The medley approach leads to the concern, well-known to lawyers,
that multifactor tests allow conclusory cherry-picking that merely
rationalizes intuitions behind a smoke-screen of false deliberation. Worse
yet, BLE multifactor tests are untethered from even an agreed-upon list of
factors; the behavioral scholar can pick and choose not only the weighting
of the factors but even the factors themselves. The medley approach
therefore requires discounting the revolutionary implications of the
descriptive findings of behavioral economics. Once again, if economists
cannot follow the traditional approach and depend upon rational behavior
to reveal what promotes well-being, they cannot know reliably what well-
being consists in. The medley approach therefore lacks solid foundations.
The normative bricolage that the approach imposes turns the BLE scholar,
who must choose what evidence to combine in which ways, into a de facto
arbiter of the good life, and thus invites paternalism.”” Worse yet, this
paternalism is often grounded in economists’ own preferences and moral
beliefs, which reflect both the professional deformations that shape
opinion among highly educated and highly paid elites in general and
economists in particular and the peculiar demographic identities that
economists bring to their training and professional lives. The case study of
retirement savings illustrates these patterns also.®

35.  See, e.g., John Beshears, James J. Choi, David Laibson & Brigitte C. Madrian, How
Are Preferences Revealed?, 92 J. PUB. ECON. 1787 (2008).

36.  Chetty, supra note 27, at 28.

37. If we were starting out BLE today, we would use the gender-neutral term
“parentalism” instead of “paternalism,” but we use the standard “paternalism” here.

38.  Some BLE scholarship fully retreats from truly normative to merely “prescriptive”
argument—in which a goal like “increasing savings” comes, stipulatively, from outside of BLE’s
methodological frame. This approach constitutes a normative retreat because it demotes
economics from its traditional leadership role in policy analysis, leaving the choice of ends to other
disciplines and relegating economics to questions concerning means. See, e.g., Jolls, Sunstein &
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Our first main contribution, therefore, is to show that the most
prominent lines of BLE-influenced normative scholarship developed in
response to BLE’s descriptive revolution do not in fact meet the challenge
that the descriptive revolution poses. Together, Parts I and II demonstrate
how the powerful continuing allure of BLE’s normative ambitions invites
ad hocery and risks BLE-influenced thinkers’ inserting personal and class
biases into their normative arguments. In this way, we apply some of BLE’s
descriptive insights to BLE’s normative outputs, developing what might be
called a behavioral analysis of behavioral law and economics. In so doing,
we show that BLE-based policymaking cannot rebuild a firm normative
foundation on the cheap and without facing up to the most difficult
questions about value. The implications are broad. Most policies—
including questions as basic as how many questions to ask on a form, but
especially significant questions like savings rates—involve difficult value-
tradeoffs, since most policy questions involve resource costs or risk
encouraging people to do things that may not be best for them.

Our second main contribution is to propose a new way out of the trap
that we expose. Our proposal exploits the fact that BLE’s descriptive
revolution does not just undermine traditional approaches to normative
work in law and economics but also opens up new normative possibilities,
which the rational actor model previously foreclosed. Where the danger is
there grows the saving power also.*

The rational actor model made it not just unnecessary but also
improper for traditional law and economics to develop a substantive
account of well-being. The fact that observed choices reveal rational
actors’ actual well-being and authentic preferences, thereby making
observed choices a reliable guide to policy, also makes other accounts of
welfare and freedom that override or constrain revealed preferences
unreliable and oppressive. Rational choice theory, in traditional law and
economics, is therefore both a license and an imperative: it does not just
allow people to choose for themselves but also demands that policy to
defer to market choices. This is why traditional law and economics
required externalities or other market failures before it would countenance
regulation. BLE’s descriptive revolution underwrites a converse pair of
lessons. By showing that revealed preferences suffer from irrationality and
manipulation, descriptive BLE requires a new normative foundation
grounded in a substantive account of well-being. Our first contribution is

Thaler, supra note 26, at 1522 (distinguishing between truly normative argument—which proposes
and defends the ends that the law should serve —and “prescriptive” argument—which merely asks
“how the law can best be structured to achieve specified ends”). Such analyses are not the target
of our analysis, except insofar as they develop understandings of supposed problems to be solved,
such as the claim that”[m]any countries are facing a retirement savings crisis.” Shlomo Benartzi &
Richard Thaler, Behavioral Economics and the Retirement Savings Crisis, 339 SCIENCE 1152, 1152
(2013).

39.  MARTIN HEIDEGGER, THE QUESTION CONCERNING TECHNOLOGY, AND OTHER
EsSSAYS 28 (1954) (famously quoting this mantra of Holderlin).
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to show that normative BLE, as currently practiced, fails to answer this
demand. But at the same time, descriptive BLE, by undermining rational
choice theory, also permits other substantive accounts of well-being to
guide policy. Our second contribution answers this invitation by
developing an alternative way of identifying people’s true preferences and
promoting their actual well-being. We propose to use BLE’s descriptive
insights not to nudge or otherwise manipulate ordinary people,* but rather
to empower them to understand their own biases and to get what they want
when they understand themselves. We call our new approach democratic
behavioral law and economics.

Democratic BLE proposes an agenda for reform—Ilargely internal to
the welfarist tradition—through which BLE might combine technical
expertise with citizens’ own views in order to achieve the goals that it has
long pursued. Normative BLE’s current failings, we argue, stem from its
technocratic impulses, which call for experts to deploy BLE’s descriptive
insights to choose how to manipulate ordinary behavior away from
people’s revealed preferences and in service of their true preferences. It is
the technocratic turn that exposes normative BLE to distortions based on
economists’ private, undefended, and unusual moral and political
preferences. Democratic BLE, by contrast, puts ordinary people in the
driver’s seat by empowering them to take command of their own choices,
even in the face of the behavioral effects that BLE’s descriptive agenda
exposes. This approach should be incorporated into Executive Order
13,707 governing the “nudge unit” whose expertise administrative agencies
are directed to follow.

We devote Part III to sketching out this democratic approach, which
would complement traditional technocratic BLE in policymaking.
Importantly, we do not propose engaging in the short information
treatments typical today in behavioral economics. Instead, at its core,
democratic BLE puts experts and ordinary people into extensive
conversations with each other. Experts engage ordinary people in
collective deliberation with a special focus on their own potential
behavioral biases; ordinary people express their views on policy with fresh,
self-reflective insight; and policymakers make decisions with better
knowledge of what individuals in the public, now conscious of their own
behavioral biases, actually want for themselves. In this way, democratic
BLE aspires to inform policy with well-informed individuals’ making
choices for themselves, simultaneously self-aware about their own biases
and freed from those of the experts.

40. There is a large literature on the ethics of government “manipulation.” See generally
CASS SUNSTEIN, THE ETHICS OF INFLUENCE: GOVERNMENT IN THE AGE OF BEHAVIORAL
SCIENCE (2016). Our aim here is not to engage in that important ethical debate. Rather, the Article
is primarily concerned with the substantive results of BLE for well-being.
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Democratic BLE is novel but far from unprecedented, in both its
ambitions and its methods. The ambition to replace technocratic over-
reaching with participatory decision-making is well known in
constitutional law, for example. In that area, technocrats who embrace
natural law and its secular counterparts propose to determine the scope
and content of fundamental constitutional and basic human rights through
rational argument by experts. John Rawls, for example, has said that “we
submit our conduct to democratic authority only to the extent necessary to
share equitably in the inevitable imperfections of a constitutional
system.”* Popular constitutionalists, by contrast, reject technocracy in
favor of democratic self-determination. They reject the narrow limits on
participatory politics that Rawls and others propose, and instead make
basic rights a matter of democratic sovereign choice.*? The analogous move
to democracy has not been made in law and economics. We make it now.

The methods by which we propose to implement democratic BLE are
also familiar and well-tested. In particular, the deliberative polling that we
suggest deploying in democratic BLE has worked successfully in a variety
of policy areas involving collective political choice, from electricity
regulation to budgeting to land use zoning.** We adapt these methods to
deal specifically with potential individual behavioral failings by describing
how to engage in individual consciousness-raising and introspection about
these failings.** We aim, through this innovation, not to demote but to
liberate law and economics. By leaving normativity to democratic politics
(or its administrative variant), democratic BLE lets experts be experts—
deploying their training and skill without bearing the burden of
legitimating normative tradeoffs that are, ultimately, political. And, given
the relatively small cost of engaging in democratic BLE compared to the
huge scope of much behaviorally influenced policymaking, the case for
making at least some role for it is quite compelling.

Before commencing with the substance of our argument, we conclude
this introduction with two observations—one that concerns each of our
main contributions.

41.  RAWLS, supra note 20, at 355. Ronald Dworkin would similarly circumscribe the role
of the public. RONALD DWORKIN, SOVEREIGN VIRTUE: THE THEORY AND PRACTICE OF
EQUALITY 204 (2000).

42.  See, e.g., BRUCE ACKERMAN, 1 WE THE PEOPLE: FOUNDATIONS 6-7 (1991)
(discussing dualist democracy); LARRY KRAMER, THE PEOPLE THEMSELVES: POPULAR
CONSTITUTIONALISM AND JUDICIAL REVIEW (2004); Robert Post & Reva Siegel, Popular
Constitutionalism, Departmentalism, and Judicial Supremacy, 92 CALIF. L. REV. 1027 (2004).

43.  JAMES FISHKIN, DEMOCRACY WHEN PEOPLE ARE THINKING: REVITALIZING OUR
PoLITICS THROUGH PUBLIC DELIBERATION 77 (2018).

44. See CENTER FOR DELIBERATIVE DEMOCRACY, https://cdd.stanford.edu
[https://perma.cc/Z3JY-LMYC] (collecting dozens of deliberative polls on collective policy issues
but not aimed at increasing self-awareness about potential individual behavioral failings).
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First, we recognize the peril in criticizing an entire movement, and
BLE has in any event been much criticized,® including in ways that
recognize the challenge of measuring well-being in a behavioral world.*
We do not claim that every BLE scholar makes every mistake that we
identify in every argument that they develop, or even that no BLE scholar
ever avoids these mistakes.*’” Rather, we identify the deep problem with
how BLE has responded to the sea change that its descriptive findings have
unleashed. We show that the descriptive structure of BLE undermines law
and economics’s inherited normative foundation without developing a
general framework capable of building up a new normative foundation in
its stead, and that descriptive BLE thereby invites normative ad hocery,
which in practice risks simply importing BLE scholars’ normative
assumptions, unbacked by disciplinary expertise or authority. Certain
mistakes therefore filter widely throughout BLE scholarship, including
even among scholars who elsewhere say things that acknowledge these
mistakes as errors and express an intent to avoid them. The normative
errors that we identify are like attractive nuisances or bad habits—almost
like behavioral biases. They are difficult to shake reliably, even in those
who in some sense know better.

Second, we recognize that it is not possible to build a new intellectual
movement out of whole cloth, and certainly not in a single article. We
regard our account of democratic BLE as lighting rather than travelling a
path. And we hope, by our arguments, to show why it is natural that this
path should begin now, in the shadow of BLE’s powerful descriptive
results, and why it should strive towards a democratic rather than a
technocratic goal. A democratic approach to law and economics, when
fully worked out, may have a broad scope. But for now, we focus our
elaboration of democracy-enhancing techniques specifically on correcting
behavioral effects. This connects the new approach to the intellectual
developments that make it both necessary and possible.

1. Comprehensive Approaches to Measuring Well-Being in BLE

Theorists have proposed three approaches that attempt to give BLE
a broad normative foundation. Each aspires to make it possible to measure

45.  See, e.g., Bubb & Pildes, supra note 34; Joshua Wright & Douglas Ginsburg,
Behavioral Law and Economics: Its Origins, Fatal Flaws, and Implications for Liberty, 106 Nw. U.
L. REV. 1033, 1063 (2012); Richard Posner, Rational Choice, Behavioral Economics, and the Law,
50 STAN. L. REV. 1551 (1998).

46.  See, e.g., B. Douglas Bernheim & Antonio Rangel, Beyond Revealed Preference:
Choice-Theoretic Foundations for Behavioral Economics, 97 Q.J. ECON. 51 (2009).

47.  For an example of an exceptionally careful effort, which clearly states its normative
assumptions as assumptions, see Hunt Allcott, Benjamin B. Lockwood & Dmitry Taubinsky,
Regressive Sin Taxes, With an Application to the Optimal Soda Tax, 134 Q.J. ECON. 1557 (2019).

1230



Democratizing Behavioral Economics

the well-being of only boundedly rational agents without resorting to ad
hoc judgments or normative bricolage.*®

The first is structural estimation.*” A structural model seeks to give a
particular form of irrationality or nonstandard behavior a mathematically
tractable characterization. Insofar as the characterization predicts actual
behavior, the BLE analyst then leverages the model to identify the choices
that agents would make but for the modelled irrationality and, from this,
to discern what outcomes will maximize experienced well-being. By this
means, structural estimation aspires to rebuild the inference from observed
choices to experienced well-being that the rational actor model provides
traditional law and economics and that BLE’s descriptive results
undermine.

The second approach—modified revealed preference theory —adjusts
standard techniques that derive preferences and welfare from choices in
order to address imperfectly rational agents.™ In this case, the BLE analyst
identifies rational preferences, whose pursuit maximizes experienced well-
being, either by constructing settings in which irrational behaviors do not
arise or by identifying agents who remain rational even in settings in which
others do not. Then, the analyst analogizes to these constructed settings
and agents in order to discern which outcomes maximize experienced well-
being for actual agents, whose bounded rationality leads them to choose
sub-optimal outcomes in practice.

The third approach —hedonic estimation—ignores agents’ choices to
measure their experienced well-being directly, by inquiring into their
mental states through self-reports of experienced well-being>! or even
directly via chemicals in the brain.”> BLE then recommends laws and
policies that, rather than tracking or enabling choices, are directly
associated with the optimal mental states.

48. We take these three from Chetty, supra note 27, at 3, 23-26. Another approach,
favored by philosophers, develops a substantive theory of human flourishing that connects an
agent’s well-being to the possession of certain goods, quite apart from her subjective preferences.
See, e.g., DEREK PARFIT, REASONS AND PERSONS (1984); MATTHEW ADLER, WELL-BEING AND
FAIR DISTRIBUTION: BEYOND COST-BENEFIT ANALYSIS 159 (2012). But, as Bernheim and
Taubinsky note in their only mention of such theories in a 138-page summary of the state of
behavioral economics and policy, “[o]bjective theories have received considerably less attention
in behavioral public economics than the alternatives.” Bernheim & Taubinsky, supra note 27, at
385.

49.  See, e.g., David Laibson, Golden Eggs and Hyperbolic Discounting, 112 Q.J. ECON.
443 (1997).

50.  See, e.g., Bernheim & Rangel, supra note 46, at 52-53; Jacob Goldin & Daniel Reck,
Revealed-Preference Analysis with Framing Effects, 128 J. POL. ECON. 2759 (2020); Jacob Goldin,
Which Way to Nudge? Uncovering Preferences in the Behavioral Age, 125 YALE L.J. 226 (2015)
(arguing that nudges should be based on the preferences of nudge-sensitive decisionmakers).

51.  See, e.g., Daniel J. Benjamin, Ori Heffetz, Miles S. Kimball & Nichole Szembrot,
Beyond Happiness and Satisfaction: Toward Well-Being Indices Based on Stated Preference, 104
AM. ECON. REV. 2698 (2014).

52.  See, e.g., Daniel Kahneman, Experienced Utility and Objective Happiness: A Moment-
Based Approach, in CHOICES, VALUES, AND FRAMES 673 (Daniel Kahneman & Amos Tversky
eds., 2000).

1231



Yale Journal on Regulation Vol. 39:1217 2022

We accept that these theoretical advances yield insights into bounded
rationality and that they might help identify which laws and policies best
promote the experienced well-being of agents whose choices remain sub-
optimal. Nevertheless, these approaches cannot, either severally or taken
together, recapture for BLE the normative power and clarity that
traditional law and economics asserted before the behavioral revolution.
None of the theories supports a general account of how to maximize the
well-being or respect the agency of imperfectly rational choosers; and each
depends on doubtful and undefended normative assumptions.

A. Structural Estimation

A structural estimation models an instance of purportedly irrational
behavior and then asks how well the model predicts actual choices.® The
most famous example, developed to model retirement savings, is
“hyperbolic discounting.”* Standard economic models imagine that
individuals—because they would rather consume something now than
have to wait to consume it in the future —discount future consumption at
a steady rate, known as “exponential discounting.” A person might, for
example, value $1 of consumption next year at 3% less than $1 of
consumption this year, $1 of consumption the following year at 3% less
than that, and so on. The hyperbolic discounting model proposes, instead,
that people typically discount the near future, versus the present, at a
higher rate and then discount the farther future, versus the near future, at
a lower rate For example, a hyperbolic discounter might value
consumption next year at 10% less than consumption this year, but then
value consumption in each subsequent year at only 2% less than
consumption the year before.

This means that at every moment, people typically wish to save in the
future, but put off saving until later. Thus, the agent in the example will not
find it worthwhile to save in year 1 in order to consume in year 2, because
she discounts year 2 consumption too steeply (by 10% ); but she will think,
today, that she should save in year 2 in order to consume in year 3, because
she discounts that delay barely at all (by just 2%). However, when year 2
actually arrives, she will again put off saving, because she will now steeply
discount year 3 consumption (again, by 10%) even as she will then think
that she should begin saving in year 3, as she barely discounts the additional
delay to year 4 (again, by just 2%). Of course, when year 3 arrives, the
dance begins afresh, as it will again, in every subsequent year.

53.  Chetty, supra note 27, at 26-27; Beshears et al., supra note 35, at 1790-91.

54.  Laibson, supra note 49.

55.  See id. at 449 (noting that events in the near future are discounted at a higher implicit
discount rate than events in the distant future).
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As David Laibson’s influential presentation of the model vividly
imagines (in a formulation we return to presently), people effectively have
two selves—the present self (who faces the choice between consumption
and saving at the single, current moment), and the future self (who trades
off “current” and “future” consumption at many future moments). The
present self places an extra discount on the utility of the future self (at
every future moment, over and above the discounting that applies across
all future moments),* with the consequence that although the agent always
wants to save in the future, she never saves in the present. As a result, when
considering whether to consume today or save for tomorrow, the extra
discount on the future causes people to save less than required to maximize
the (exponentially) discounted sum of their experienced well-being over
time. When the future arrives, therefore, the person experiences regret at
having saved less.

Models that deploy hyperbolic discounting, with appropriate
parameters, produce predictions that are consistent with actual savings
behavior —more consistent, in some cases, than models that treat agents as
rational and deploy exponential discounting. Hyperbolic discounting, in
other words, is a signal achievement of BLE’s descriptive program —a core
instance of law and economics with greater explanatory power.”’ The
descriptive success immediately raises a normative puzzle, however.
Beshears, Choi, Laibson, and Madrian state the puzzle clearly, when they
observe “that non-constant discount rates imply dynamically inconsistent
preferences” which lead the agent to “always break[] her previous plans
when the moment of action arises.”® They propose, therefore, that
“revealed preferences cannot be a reliable guide to normative
preferences,” that is, to the preferences whose satisfaction would
promote true well-being.

In this way, hyperbolic discounting produces a conflict between an
agent’s present and future selves: either her present consumption will
frustrate her future preference for having saved; or forced savings frustrate
her present preference for consumption. Critically, the fact that hyperbolic
discounting describes and predicts people’s actual savings behavior does
not in itself resolve this conflict or settle how much they should optimally
save.

Not content with mere description, BLE deploys structural
estimations to address this normative question, typically claiming that
hyperbolic discounting leads to undersaving. Structural estimation makes
it possible to infer from actual choices, rendered mathematically tractable
by modelling an “irrationality,” back to the counterfactual choices that

56.  Id. at 443-45.

57.  See Jolls, Sunstein & Thaler, supra note 26, at 1487.
58.  Beshears et al., supra note 35, at 1790.

59.  Id. (emphasis added).
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agents would have made had they not suffered the estimated
“irrationality.” By fitting a model of hyperbolic discounting to actual
choices to save for retirement, the BLE analyst can determine by how
much a so-called “time-inconsistent” preference for the present over the
near future (which produces discounting over and above the “consistent”
discounting by which the agent trades off nearer and more distant futures)
suppresses savings behavior. This makes it possible to infer how much a
person freed of the time-inconsistent preference—who deployed the
exponential discount rates that agents use to trade off nearer and more
distant futures consistently, including across the present and the near
future—would save. In this way, structural estimation aspires to isolate
agents’ “irrational” choices from the rest of their choices and to measure
their residual “rational” preferences. This allows BLE to use actual savings
choices (as in traditional law and economics), even in the face of the
inconsistencies that actual agents display, to say just how insufficiently
actual hyperbolic discounters in fact save.

This analytic approach to normativity—which erases the initial
steeper discount rate from normative analysis and deploys the lower later
discount rate right up to the present—privileges the future self over the
present self. For example, Laibson, in an article coauthored with Keith
Ericson, proposes that the BLE analyst might “simply evaluate welfare
from the long-run perspective ... on the grounds that these are the
preferences that are persistent.”® Elsewhere, Laibson writes of distortions
of time: optical illusion that shrinks or perceptual noise that dampens
perceived future benefits.! Similarly, Laibson, Andrea Repetto, and
Jeremy Tobacman suppose that “[p]eople have a systematic tendency to
err . . .1in the direction of instantaneous gratification,” so that “few people”
claim to be too future-biased: “smoking too few cigarettes, getting to work
too early, or watching too little television” and regard such problems as “so
unusual that many of them do not even seem intuitively plausible.”®
Indeed, they even go so far as to associate excessive future-regard with the
medically exceptional —with psychiatric disorder, as when they say that
“the eating disorder anorexia nervosa may represent one of the few
counterexamples” to the general rule that people impatiently pursue
present rewards.®® The widespread use of the normatively-laden term
“present bias,” rather than the more neutral and accurate “present focus”

60. Keith Ericson & David Laibson, Intertemporal Choice, in 2 HANDBOOK OF
BEHAVIORAL ECONOMICS, supra note 27, at 1, 41.

61. Id. at16.

62. David Laibson, Andrea Repetto & Jeremy Tobacman, Self-Control and Saving for
Retirement, 1 BROOKINGS PAPERS ON ECON. ACTIVITY 91, 92-93 (1998).

63. Id. at92n.5. We note that this framing simplifies and likely mischaracterizes the actual
psychology of eating disorders.
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to describe the hyperbolic discounter’s mindset shows how commonly
hyperbolic discounting is taken to imply irrationality.®*

However, such reasoning— without more —remains purely stipulative
and even conclusory. The reasoning contains no argument to justify which
of the agents’ inconsistent preferences are labelled “irrational,” which is
why the word appeared in scare quotes earlier. In particular, structural
estimations must still explain why a rational savings pattern would “correct
for” the agent’s greater preference for the present over all futures, even
though doing so frustrates the agent’s current preference for consumption.
After all, the estimations could also respect this preference, even when
doing so frustrates the agent’s future preferences for having saved, with the
result that she will then regret how little she has saved now. Hyperbolic
discounters necessarily experience frustration either now or later, and
BLE’s normative claims—that hyperbolic discounters save too little —must
explain why they should experience frustration now. Mere assertion does
not accomplish that.®5 As Douglas Bernheim and Dmitri Taubinsky
observe, “[a]s with any economic question, researchers should resolve
these issues based on objective, generally applicable criteria informed by
pertinent evidence. It (almost) goes without saying that ‘I know it when I
see it’ is not a sound methodological principle.”%

In their most careful moments, BLE scholars recognize that structural
estimation cannot resolve this choice. Bernheim and Taubinsky thus note
that “choices in two frames conflict,” and wonder “how can we tell which
(if either) accurately reflects preferences, and which is biased?”% To be
sure, if one assumes that a person “has a well-defined unitary objective that
reliably guides her choices only when all consequences are delayed, then it
is sensible to say that optimization failure can occur when some
consequences are immediate.”® In this case, the rational self is the future
self, and experienced well-being, aggregated over time, is reduced by
failing to save more today. “Yet,” Bernheim and Taubinsky observe, “it is
also possible” that a person “embraces an objective that guides the choices
she makes when actions have immediate consequences.”® Indeed, “one
could take the position that people achieve true happiness by living in the

64.  Bernheim & Taubinsky, supra note 27, at 392. Bernheim and Taubinsky further note
that, “[d]espite widespread use of the phrase ‘present bias’ rather than the more neutral and
descriptively accurate ‘present focus,” the literature offers little in the way of general evidence (not
pertaining specifically to addiction) of characterization failure in contemporaneously framed
decisions.” Id.

65. Nor does the fact that there are more future days than present ones settle the
question. As we argue below, an excessive future-orientation will burden the lived experience of
every future date when it becomes the present.

66. Bernheim & Taubinsky, supra note 27, at 392. They add that “labeling a model one
way rather than another amounts to resolving normative issues by assumption. It is simply too
much to hope that choices themselves can reveal which choices are unbiased.” Id. at 393.

67. Id. at392.
68.  Id. at 400.
69. Id

1235



Yale Journal on Regulation Vol. 39:1217 2022

moment, but that they suffer from a tendency to over-intellectualize when
making decisions about the future.”” In this case, the steeper discounting
that the agent imposes on every future versus the present may capture “her
‘true’ objective,”’! so that her rational self is her present self.

It is even possible, as the philosopher Harry Frankfurt has observed,
that people who defer gratification—including by allowing their future
preference for saving tomorrow to lead them, against current impulses, to
save today—display weakness of the will, by allowing moralisms spawned
of imagined futures to shake the courage of their true and rational current
convictions.”> None other than Adam Smith expressed a similar view,
observing in The Theory of Moral Sentiments that a person is often:

enchanted with [the] distant idea of felicity. It appears in his fancy like the

life of some superior rank of beings, and, in order to arrive at it, he devotes

himself for ever to the pursuit of wealth and greatness. . . And it is well that

nature imposes upon us in this manner. It is this deception which rouses and

keeps in continual motion the industry of mankind.”
Smith was glad that people are deceived by their nature into pursuit of
distant wealth and greatness because this deception has positive
externalities—it promotes human progress. But for the individual who is
deceived, hard work, excessive savings, and deferred gratification in
pursuit of future greatness remain irrational —revealed preferences depart
from what would maximize experienced well-being over time. In
“[r]elabeling the model,” as Bernheim and Taubinsky observe, “one
arrives at a different account of true preference and cognitive bias
consistent with this alternative perspective.”’* Critically, “[t]he model itself
provides no guidance as to which account is right and which is wrong.””
And “[i]n that case,” Bernheim and Taubinsky concede, “references to
‘weakness of will’ reflect disagreements about proper objectives rather
than problems with optimization.”’®

Indeed, it is even possible that neither the current nor the future
perspective is exclusively or completely rationalizable, because both
accurately reflect the lived experience of a chooser who is not a single,

70.  Id. at 410.

71.  Id. at 400.

72.  See Harry Frankfurt, Freedom of the Will and the Concept of a Person, 68 J. PHIL. 5,
11-12 (1971).

73.  ADAM SMITH, THE THEORY OF MORAL SENTIMENTS part IV, ch. I, 212-14 (Knud
Haakonssen ed., Boston University Press 2002) (1790).

74.  Bernheim & Taubinsky, supra note 27, at 410.

75. Id. If people displayed a substantial and clear-cut taste for pre-commitment
mechanisms, which force them (perhaps at some future point) to save more than their then-present
preferences recommend, then this might support the conventional view that associates people’s
true selves with their future rather than their present selves. But evidence of the demand for pre-
commitment has proved, as Bernheim and Taubinsky say, “elusive.” Id. at 463. And even if the
evidence were clear, it would not really resolve the normative question, as the taste might itself be
a product of excessive and therefore irrational deference to the future, of weakness of the will of
the sort Frankfurt observed.

76. Id. at401.
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unified, stable agent—at least in the manner required to make aggregating
or optimizing welfare across time intelligible. As Bernheim and Taubinsky
also admit, the person “may embrace different objectives in different
contexts,””” so that she has no stable, unitary true or rational self.
Philosophers have long asked what practical reason requires with respect
to an agent’s present concern for her future self. Some have proposed, as
one (although far from the only) reasonable answer, that a person should
treat tradeoffs between her present and her distant future “selves” as
presenting a problem not of rationally optimizing her own interest but
rather of how to trade off her interests against the interests of another
person.” This model casts the dual discount rates observed in hyperbolic
discounting in a new and very different light. The steeper discount rate
imposed between the present and every future measures the self-interested
agent’s impatience. The flatter discount rate imposed as between nearer
and more distant futures measures the other-regarding agent’s decreasing
altruism with respect to increasingly distant, or strange, other people.
“Savings” behavior thus combines a self-interested tradeoff between
consuming today rather than tomorrow (true savings), with a pattern of
constrained altruism across increasingly distant future “others”
(mischaracterized as “savings” by the metaphysical but not normative
identity of the saving agent’s present and future “selves”).

The pattern of behavior associated with hyperbolic discounting, on
this interpretation, resembles the pattern of other-regard by which a
limited altruist (who cares about other people but less than she cares about
herself) strongly prefers herself over all others and then weakly prefers
nearer over more distant others (family and friends, for example, over
compatriots, and compatriots over strangers). And the fact that future
“selves” regret that the present “self” has not saved more reveals not
irrationality or the suboptimal pursuit of a unified self-interest but rather
the entirely familiar fact that people (the future “selves”) wish that others
(now the past “self”) were more altruistic than they actually are.

Something like this model has also been contemplated by economists,
for example when they take Laibson’s metaphor of present and future
selves normatively seriously. Robert Hall, commenting on Laibson’s
model, treats savings decisions not as tradeoffs between present and future
consumption in a single, optimizing “self” but rather as consumption
externalities between distinct persons.” In doing so, he follows Laibson’s
own suggestion that the “savings” problem might be evaluated according
to a “multi-self Pareto-criterion, which treats each self as a different

77.  Id. at 400-01.

78.  E.g.,PARFIT, supra note 48, at 204-09 (understanding connectedness to the future self
as the degree to which a person has many strong psychological connections that overlap between
the present and future self).

79.  Bob Hall, Self-Control and Saving for Retirement, 1 BROOKINGS PAPERS ON ECON.
ACTIVITY 91 (1998).
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person.”® Of course, this approach dramatically weakens the normative
results that BLE can hope to deliver. Notoriously, the Pareto criterion fails
to give policy guidance, because it requires that no person is made worse
off by a generalizable policy. BLE scholars who embrace this modelling
approach therefore effectively throw in the normative towel.?!

In spite of this, BLE-inspired applied work and especially policy
analysis proceeds as if hyperbolic discounting were irrational and
normative preferences followed the future self, so that people typically
undersave, as we document extensively in our detailed case study of
retirement savings below. This widespread but unfounded association of
rationality with deferred gratification raises the specter that BLE’s policy
recommendations simply reprise the biases of those who make them—as
instances of what Bernheim and Taubinsky call “type-A paternalism” —
that is, “successful workaholics imposing their own personal values on
others.”® Even this formulation fails to get to the bottom of things,
however, as the conception of “success” that it deploys—being tied to
measures of wealth and status that implicitly deploy exponentially
discounted measures of present value—is itself conclusory with respect to
the fundamental question of value at issue.

Structural modelling, because it produces only representation results,
cannot advance normative argument beyond such biases. Confident
conclusions about optimal savings —and which self, if any, is the true self—
require moral arguments about human flourishing over time and (perhaps)
fairness across persons. Reasonable minds may differ on such matters. But
structural estimation cannot contribute to these debates. There is simply
no direct connection between the possibility that behavior can be modeled
in this particular way and an evaluation of whether it is good or otherwise
desirable.

B. Modified Revealed Preferences

Driven in part by this recognition of the limitations of structural
modeling, others have developed techniques for discerning well-being-
maximizing behavior from the choices of boundedly rational agents by
separating merely expressed from true preferences. These techniques
aspire to use empirical methods to identify and to isolate irrationalities —
expressed preferences whose satisfaction does not promote experienced
welfare—and then to characterize the truly welfare-maximizing

80.  Ericson & Laibson, supra note 60, at 41.

81.  One could also ask if there are selves that are preferred among all possible selves. For
example, the present self may be rejected by all future selves. However, one of those future selves
may also be rejected by both its past and future selves. So, time inconsistency does not easily
resolve itself by polling different selves on each other.

82.  Bernheim & Taubinsky, supra note 27, at 411.
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preferences that remain once the irrationalities are removed. However, the
approaches possess limited normative power, as their inventors themselves
acknowledge.

One version of this modified revealed preference approach deploys a
frame (i.e., a presentation of information and/or choices) in which revealed
preferences are true preferences. We discuss two such examples. The first
is by Douglas Bernheim and Antonio Rangel.¥® They stipulate that a
certain frame produces unbiased decisions. Having done so, maximizing
utility then follows standard rational choice analysis, just taking the
preferences revealed in the correct frame as those accurately reflecting
welfare. Raj Chetty, Adam Looney, and Kory Kroft apply the
methodology to the case of salience in the pricing of goods at
supermarkets. They compare purchasing behavior when the tax-inclusive
prices are posted to purchasing behavior of the same goods when—as is
normally the case in the United States—the posted prices do not reflect
sales taxes. They show that consumption goes down when the tax-inclusive
prices are salient and interpret the behavior under the salient prices as the
behavior that maximizes an individual’s actual, experienced well-being.3*
This general approach can take a variety of other forms also, including
focusing on active decisions, decisions after practice, or aggregating across
many people’s behavior. In all these varieties, the approach requires
deciding which frame reveals truly welfare-maximizing preferences and
which distorts expressed preferences so that they depart from experienced
well-being. We argue that this introduces a fatal weakness, as there is no
non-conclusory way of making the required decision.

A second version of modified revealed preference theory, developed
in more recent work by Jacob Goldin and Daniel Reck does not require a
frame in which all people are rational.> Rather, Goldin and Reck seek
empirically to distinguish rational from irrational agents by comparing
choices across frames.® Specifically, Goldin and Reck propose that people
who choose consistently across frames are rational, whereas those whose
choices are distorted by mere framing are not.” Goldin and Reck then seek
to match inconsistent choosers (whose expressed preferences are frame-
dependent) with consistent choosers who are similar in other relevant
respects.® They propose that the true preferences of the inconsistent
choosers track the expressed preferences of their consistent analogs and

83.  Bernheim & Rangel, supra note 46.

84. Because non-salient taxes can make taxes less distortionary, despite the over-
consumption by individuals, it is not necessarily welfare-maximizing to have fully salient taxes. See
Raj Chetty, Adam Looney & Kory Kroft, Salience and Taxation: Theory and Evidence, 99 AM.
ECON. REV. 1145, 1170-71 (2009).

85.  Goldin & Reck, supra note 50.

86.  Id. at 2760.

87. Id

88. Id. at2761.
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therefore generalize from consistent choosers to maximize total welfare for
all.® We argue that this approach again requires importing substantive
judgments about well-being from outside of economic theory.

Bernheim and Rangel must identify a frame in which people are
rational. Such frames may be hard to specify and, in any case, such a frame
must be stipulated. The authors’ discussion about whether a generalized
choice situation is “suspect” is based on the presence of “information
processing failures,” in which people make mistakes.” But if we knew what
was a mistake and what was not, then we would not need this method in
the first place —indeed, a central lesson of BLE’s descriptive agenda is that
we cannot discern rational behavior purely empirically, by observing what
people do. Accordingly, what constitutes a mistake must be stipulated or
somehow inferred. The authors admit as much when they suggest using
agreement among “reasonable people” to know what good frames are.’!
In short, determining what a rational frame is requires an assumption or
the very kind of guesswork that the authors are trying to avoid. This makes
the method conclusory.

Take, for example, the case of putting people in a rational frame by
increasing the salience of various factors, as Chetty and his coauthors do
for the salience of sales taxes. This raises the concern that the very same
psychological frame that makes something “salient” has elsewhere been
regarded by scholars as leading to irrational behavior. Chetty and his
coauthors take the salient tax to reveal consumers’ rational preferences—
which track experienced well-being.”? But in other cases, salience has been
connected to irrational behavior, in which expressed preferences depart
from experienced well-being. Cass Sunstein, for example, suggests that
making airplane hijacking salient produces overreactions about terrorism
and excessive fear of flying.”

Nor is it difficult to imagine an interpretation of Chetty’s results along
similar lines. For example, Bernheim and Taubinsky, after observing that
“[a]rguably, posting tax-inclusive prices makes the opportunities
transparent, while computing them at the register does not,” also observe
that tags identifying tax-inclusive pricing “may lead consumers to become
especially ‘tax averse,” for example because the new tags cause them to
focus on their resentment of taxes . . . [or] may simply confuse consumers,
who might interpret the after-tax prices as before-tax prices, and thus
erroneously think the products are more expensive than they actually

89. Id.
90. Bernheim & Rangel, supra note 46, at 85-86.
91. Id. at85.

92.  Chetty, Looney & Kroft, supra note 84.
93.  Cass Sunstein, Terrorism and Probability Neglect, 26 J. RISK & UNCERTAINTY 121
(2003).
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are.”” Yet another interpretation adopts an almost opposite normative
perspective. Some people might even prefer to pay money to the
government as taxes over paying money to private corporations as prices.
As Oliver Wendell Holmes once said, “I like to pay taxes. With them, I buy
civilization.”” People benefit from the public goods that government
provides, support this public provision when they vote for officials who
enact taxes, and generally display pro-social preferences, for example, by
donating to charity. In the consumer context, tax-exclusive prices frame
taxes in ways that emphasize that they go to the state rather than to sellers,
whereas tax inclusive prices obscure this distinction in favor of a frame that
emphasizes sellers. This raises the possibility that tax-exclusive prices
reveal true, rational preferences and that the diminished consumption that
Chetty and his coauthors observe in response to tax inclusive pricing might
be an irrational response to an obscuring frame. The difficulty that this
possibility illustrates is quite general: it is always difficult to know whether
a person experiencing salient information is actually acting rationally or
not; and deciding this question will generally require input from precisely
the sorts of normative judgments that the method purports to provide as
outputs.

Goldin and Reck’s approach faces an analogous challenge.
Specifically, Goldin and Reck require that those who choose consistently
across frames are rational. But while this assumption—and Goldin and
Reck openly admit that it is just an assumption —might be useful in some
settings, it may not be useful in many others, as Goldin and Reck also
acknowledge. In particular, people can be consistently wrong, both
concerning one type of choice across frames or even across many types of
choices. People might, for example, consistently undersave or consistently
oversave regardless of how the choice between savings and present
consumption is presented. Operating across multiple frames, people might
buy the wrong home, work the wrong hours, get the wrong amount of
education, or consistently make any wrong choice. Consistency across
contexts therefore cannot ever yield conclusive proof that the consistent
preferences are rational, in the sense of tracking experienced well-being.
Goldin and Reck are quite aware of this limitation. Indeed, they end their
paper by discussing it, suggesting that the decisions of experts can serve as
further benchmarks for rational thought.®® But this simply concedes the
central point—namely that normative work in BLE must get its norms
from someplace outside economic thought.

94.  See Bernheim & Taubinsky, supra note 27, at 440. Bernheim and Taubinsky add that
“[o]ne way to justify the paper’s implicit restriction on the welfare-relevant domain would be to
show that people are not aware of unposted taxes through surveys. But in fact, the authors
demonstrate precisely the opposite using a survey administered to shoppers exiting the store.” Id.

95.  FELIX FRANKFURTER, MR. JUSTICE HOLMES AND THE SUPREME COURT 71 (1961)
(quoting Holmes).

96.  Goldin & Reck, supra note 85, at 2793.
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Proponents of the modified revealed preferences approach are largely
motivated by avoiding just these discussions, with Bernheim and Rangel,
for example, criticizing using “justifications based on loose and inevitably
controversial intuition.”®” They hope, as is sensible in social science, to
make progress using uncontroversial, standard tools. We focus, by
contrast, on what progress cannot be made in this way. And our focus
exposes that modified revealed preferences do not in fact avoid the use of
“controversial intuition.” Someone must still stipulate or argue for an
assumption of rational behavior in a particular setting. As the authors
acknowledge, appeals to “reasonable people” or “experts” may be needed.
But that gets them back to the very problem they were trying to solve.

None of this is to say that analyses based on stipulations about what
is reasonable provide no useful insights; they do. Nevertheless, modified
revealed preference analysis does not answer, or even address, the deepest
normative questions so much as pass the buck. As a result, it provides only
limited tools for policy guidance.

C. Hedoni cs

A third approach—hedonics—responds to the difficulty of using
observed choices or behavior to infer experienced well-being by trying to
measure well-being directly, through simply asking about experience. This
approach involves prompting people to report how happy they are,
moment-by-moment, or to report their life satisfaction more broadly. Total
well-being, according to this view, is simply the sum of individual reported
happiness (“felicity functions™), and optimal policy chooses whatever legal
rules and regulations maximize the sum.”® Hedonics harkens back to
utilitarian traditions that pre-date the models deployed by traditional law
and economics, but it is also gaining influential contemporary adherents. It
has been embraced, for example, by economics Nobel Laureate Daniel
Kahneman.”

The hedonic approach avoids the difficulties associated with
individuals who are unable to predict their own well-being by setting aside
the study of choices in favor of asking people about experienced well-being
and taking them at their word. Based on surveys assessing how people
experience their lives, the social planner will then know what maximizes
an individual’s well-being and can set policy accordingly. If the results
depart from the options that people would have taken if left free to choose,
this merely reflects the fact that irrational agents cannot effectively

97.  Bernheim & Rangel, V X Sndt® 46, at 51.

98.  Of course, welfares could be weighted.

99. 6 HKahneman VXSi®52 6HH JH QIMMHUNDBRONSTEEN, CHRISTOPHER
BUCCAFUSCO & JONATHON S. MASUR, HAPPINESS AND THE LAW (2014) (providing a book-
length defense of basing the law on happiness).
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