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RES JUDICATA AND COLLATERAL ESTOPPEL IN
BANKRUPTCY

JAMES WM. MOORET

WITHIN the context of bankruptcy and reorganization, the problems of res
judicata and collateral estoppel involve the effect of judgments rendered by a
bankruptcy court, and the effect in bankruptcy proceedings of judgments
rendered by other courts.

Under the Bankruptcy Act, filing a bankruptcy (including a reorganization
or arrangement) petition institutes an in rem proceeding of an equitable nature
in federal court.! A lengthy interval often separates such institution of bank-
ruptcy proceedings from the time when the estate is closed and the fiduciary
(usually the trustee) is discharged. During this interval, many administrative
steps may be taken, numerous lawsuits may occur, and judgments may be
rendered.? Some of this litigation will take place outside the bankruptey court
proceeding, some within. For example, the United States may begin criminal
proceedings outside the bankruptcy court against the bankrupt or another
for the commission of a bankruptcy offense. Or a plenary action, involving
the trustee or other representative of the estate and third parties, may be
brought as an ordinary civil action, either in a federal district court or in a
state court.® And the trustee may of course intervene in a civil action pending
in a federal or state court.*

Examples of bankruptcy court rulings which may have subsequent res judi-
cata or collateral estoppel effect are orders adjudging or refusing to adjudge
a debtor a bankrupt, granting or denying a discharge, allowing or disallowing
a claim, granting or denying a turnover order, enjoining a creditor from pro-
ceeding with his nonbankruptcy action, selling property free and clear of
encumbrances and determining distributive rights to the proceeds, barring
claimants from property subject to the bankruptcy or reorganization court’s
jurisdiction, determining priorities, and confirming compositions, arrange-

1Sterling Professor of Law, Yale Law School.

1. Isaacs v. Hobbs Tie & Timber Co., 282 U.S. 734 (1931); Gratiot County State
Bank v. Johnson, 249 U.S. 246 (1919) ; 1 CorriEr | 2.09 (14th ed. 1940) [hereinafter cited
as CorLier] ; 6 id. | 3.05; see 5 Moore, FEpEraL Pracrice § 38.30 (2d ed. 1951).

2. See ibid.

3. Ibid.

4. Bankruptcy Act § 11b, 30 Stat. 549 (1898), as amended, 11 U.S.C. § 29(b) (1952).
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ments or reorganization plans. Many of these adjudications, such as that
declaring the debtor a bankrupt or the decree confirming a composition, ar-
rangement or reorganization plan, are plainly in rem in character. Some, on
the other hand, are in personam—like the turnover order, which is in the nature
of a mandatory injunction, and the allowance or disallowance of a claim. More-
over, although a particular proceeding may be in the nature of an action in
rem, a relevant determination made in connection with the adjudication may
have in personam effect with respect to a party over whom the court has in
personam jurisdiction.®

As a general proposition, the ordinary principles of res judicata, collateral
estoppel, and related doctrines determine both the effect that will be given
bankruptcy decrees in bankruptcy and nonbankruptcy forums, and the effect
of judgments and decrees of nonbankruptcy tribunals in the bankruptcy court.
Thus, the same principles of double jeopardy, res judicata and collateral
estoppel which are ordinarily applicable to federal criminal proceedings will
govern the criminal prosecution of a bankruptcy offense and any judgment
rendered therein.® Similarly, since a plenary action is an ordinary civil action,
the principles of judicial finality normally applicable to civil actions determine
the res judicata or collateral estoppel effect of a judgment rendered in a
plenary action brought by or against the trustee, or of a judgment rendered
in a civil action in which the trustee has been properly made a party through
substitution, addition or intervention.” The effect of such a judgment therefore
depends, as in other civil litigation, upon a determination of what was or should
have been adjudged, since the judgment is res judicata only as to these issues.®
And, under principles of collateral estoppel, relevant and material issues, once
adjudicated, are judicially concluded as between the parties and their privies

5. See, e.g., Gratiot County State Bank v. Johnson, 249 U.S. 246 (1919), discussed
in text at note 62 infra.

6. For discussion of these principles, see United States v. Williams, 341 U.S. 58
(1951) ; Sealfon v. United States, 332 U.S. 575 (1948); United States v. Oppenheimer,
242 U.S. 85 (1916); Harris v. State, 193 Ga. 109, 17 S.E2d 573 (1941); Lugar,
Criminal Law, Double Jeopardy and Res Judicata, 3% Towa L. Rev. 317 (1954).

7. Heiser v. Woodruff, 327 U.S. 726 (1946), discussed in text at notes 216-26 iufra;
Fischer v. Pauline Oil & Gas Co., 309 U.S. 294 (1940), 53 Harv. L. Rev. 1043 (state court
judgment in an action in which the trustee had intervened, which held that the lien of an
execution was not avoided by bankruptcy less than four months later, binds the trustee
if he fails to appeal—and also a purchaser from the trustee of the property subject to the
lien) ; In re Cup Craft Paper Corp., 40 F. Supp. 927 (S.D.N.Y. 1941) (trustee substituted
for plaintiff bankrupt).

Normal principles of judicial finality also govern the effect of judgments rendered
in actions in which the trustee takes over and prosecutes or defends with the approval
of the bankruptcy court. See Sherman v. Buckley, 119 F.2d 280 (2d Cir.), cert. denied,
314 U.S. 657 (1941).

8. Heiser v. Woodruff, supra note 7, at 735 (“In general a judgment is res judicata
not only as to all matters litigated and decided by it, but as to all relevant issues which
could have been but were not raised and litigated in the suit.”’) ; see Pepper v. Litton, 308
U.S. 295 (1939).
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in other litigation.? Even though a creditor may have established his claim
against the trustee in the nonbankruptcey litigation, however, the bankruptcy
court may subordinate the judgment to claims of other creditors when equit-
able principles so warrant.10

Further elements of the general law governing recognition of a judicial
decision are applicable in the area of bankruptcy. A judgment must be final
before it has any res judicata or collateral estoppel effect,* although a bank-
ruptcy decree that is interlocutory in some respects may be considered res
judicata as to a particular matter of which it makes a final disposition.!? A
bankruptcy court is a court of authority and when it has obtained the in per-
sonam or in rem jurisdiction requisite to the nature of the proceeding involved,
its final judgment is normally immune to collateral attack.’® Similar principles
apply to final judgments rendered by nonbankruptcy courts of authority.*
The general rule against piecemeal litigation—which requires a party to present
all grounds in support of a claim or defense—is applied in determining the res
judicata effect of an adjudication rendered either by the bankruptcy court®
or a nonbankruptcy court.l® Similarly pertinent in the bankruptcy court or

9. See Lawlor v. National Screen Serv. Corp., 349 U.S. 322 (1955); Southern Pac.
R.R. v. United States, 168 U.S. 1, 48-49 (1897) ; Cromwell v. County of Sac, 94 U.S. 351
(1877) ; Cleary, Res Judicata Reexamined, 57 YALE L.J. 339 (1948) ; Polasky, Collateral
Estoppcl—Effects of Prior Litigation, 39 Iowa L. Rev. 217 (1954); Scott, Collateral
Estoppel by Judgment, 56 Harv. L. Rev. 1 (1942).

10. See Pepper v. Litton, 308 U.S. 295 (1939) ; text at notes 210-15 nfra.

11. See G. & C. Merriam & Co. v. Saalfield, 241 U.S. 22, 28 (1916) ; 6 MOoORE, 0p. cit.
supra note 1, [ 54.42, 56.20[3].

12. Chase v. Austrian, 189 F.2d 555, 557 (4th Cir.), cert. denied, 341 U.S. 952 (1951)
(“When a court has properly taken jurisdiction in a reorganization proceeding upon a
finding of insolvency, that question may not be raised again in the proceeding.”) ; Mason
v. Palo Verde Irr. Dist., 132 F.2d 714 (9th Cir. 1943) (ruling on former appeal that
bankruptcy court had jurisdiction to confirm a plan of municipal debt adjustment is res
judicata).

13. See Chicot County Drainage Dist. v. Baxter State Bank, 303 U.S. 371 (1940).
However, under established doctrine, the circumstances in the second case must be the
same as those in the first proceeding. See West Coast Life Ins. Co. v. Merced Irr. Dist,
114 F.2d 654 (9th Cir. 1940), cert. denied, 311 U.S. 718 (1941) (holding that disallowance
of chapter IX composition on theory that the chapter was unconstitutional did not preclude
a second proceeding under a subsequently enacted chapter IX creating new rights and
liabilities).

14, Heiser v. Woodruff, 327 U.S. 726 (1946) ; Fox v. McGrath, 152 F.2d 616 (2d
Cir. 1945), cert. denied, 327 U.S. 806 (1946) (reorganization court will not sustain a
collateral attack upon a pre-bankruptcy state court judgment and the lien created thereby
because of harmless procedural error) ; In re Redwine, 53 F. Supp. 249 (N.D. Ala. 1944) ;
¢f. Kalb v. Feuerstein, 308 U.S. 433 (1940) (concerning the effect of a § 75 proceeding
as a statutory stay upon the validity of state court proceedings taken subsequent to the
filing of the § 75 petition).

15, First Nat'l Bank v. Luther, 217 F.2d 262 (10th Cir. 1954); Meinhard, Greeff
& Co. v. Brown, 199 F.2d 70 (4th Cir. 1952) ; Brack v. Gross, 186 F.2d 940 (4th Cir.
1951).

16. Heiser v. Woodruff, 327 U.S. 726 (1946) ; In re Redwine, 53 F. Supp. 249 (N.D.
Ala, 1944).
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in nonbankruptcy suits are the doctrines calling for an election of inconsistent
remedies 17 and for an estoppel of one claiming benefits under a judgment.8
Problems of privity tend to become more complex in the bankruptcy area
than in other fields. Absent fraud or some other avoiding ground, both in
rem 1° and in personam 2° judgments rendered against a debtor prior to bank-
ruptcy are binding upon the bankruptcy trustee. This privity of estate be-
tween the bankrupt and his trustee extends to the situation where an in rem
suit is pending against the debtor’s property at the time of the latter’s bank-
ruptcy. If the suit is not stayed,?® the trustee is bound by an in rem judgment

17. See Friend v. Talcott, 228 U.S. 27 (1913) ; First Nat'l Bank v. Luther, 217 F.2d
262 (10th Cir. 1954) ; Kuhl v. Hayes, 212 F.2d 37 (10th Cir. 1954) ; Parker v. United
States, 153 F.2d 66 (1st Cir. 1946). See also notes 119, 163 infra. For general discussion
of election of inconsistent remedies, sece United States v. Oregon Lumber Co., 260 U.S.
290 (1922) ; Friederichsen v. Renard, 247 U.S. 207 (1918); Smith v. Kirkpatrick, 305
N.Y. 66, 111 N.E.2d 209, 110 N.Y.S.2d 397 (1953) ; Terry v. Munger, 121 N.Y. 161, 24
N.E. 272 (1890).

18. See Davis v. Wakelee, 156 U.S. 680 (1895).

19. In re Mercury Engineering, 68 F. Supp. 376 (S.D. Cal. 1946). The bankruptcy
trustee is not, however, precluded from suing to set aside a bankrupt’s mortgage as fraudu-
lent, although the mortgage is being foreclosed. Berrara v. City Real Estate Co., 64 F.2d
498 (2d Cir. 1933).

20. Fox v. McGrath, 152 F.2d 616 (2d Cir, 1945), cert. denied, 327 U.S. 806 (1946) ;
In re Redwine, 53 F. Supp. 249 (N.D. Ala. 1944). See Heiser v. Woodruff, 327 U.S. 726
(1946). Divergent opinion exists, however, as to the res judicata effect of an in personam
judgment rendered against the debtor after bankruptcy. See note 238 infre and accompany-
ing text.

21, See, e.g., In re Winter, 17 F.2d 153 (E.D. Mich. 1927).

In reorganization proceedings, where the plan of reorganization may and usually does
deal with secured debt, the reorganization court has extensive power to stay in rem
suits against the debtor’s property and to deal with that property and the secured
creditor in the plan of reorganization. See Emil v. Hanley, 318 U.S. 515 (1943) ; 6 CoLLIER
i 3.09[1], 3.15, 3.28, 3.29, 3.33, 6.12.

In bankruptcy, the aim is liquidation for the benefit of unsecured creditors. Accord-
ingly, the bankruptcy court may temporarily stay a pending in rem suit to give a bank-
ruptcy receiver or trustee the opportunity to protect the estate’s interest, if any, in the
property. The court should not, however, permanently enjoin the in rem suit, In rc
Lustron Corp., 184 F.2d 789 (7th Cir. 1950), cert. denied, 340 U.S. 946 (1951), unless
it comes within the category of in rem suits that are superseded by bankruptcy—for ex-
ample, a general equity receivership in which the receiver was appointed within four
months of bankruptcy and during that time the debtor was insolvent or unable to pay his
debts as they matured, see Bankruptcy Act § 2a(21), 66 Stat. 420, 11 U.S.C. § 11a(21)
(1952) ; § 3a(5), 30 Stat. 546 (1898), as amended, 11 U.S.C. § 21a(5) (1952); § 3b, 30
Stat. 546 (1898), as amended, 11 U.S.C. § 21b (1952) ; Emil v. Hanley, supra,—or unless
the in rem suit created a judicial lien within four months of bankruptcy and at a time
when the debtor was solvent. In the latter situation, the bankruptcy court has summary
jurisdiction to hear and determine the rights of the parties; if the lien was created
within four months of bankruptcy and the debtor was then insolvent, the judicial lien
is avoided or preserved for the benefit of the estate by virtue of § 67a. This means that
the judicial lien creditor gains no advantage by virtue of his lien, and that the bankruptcy
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rendered subsequent to bankruptcy, whether or not he appears in the action.??
But by majority rule, if the pending action against the debtor is in personam, a
judgment rendered after the debtor’s bankruptcy—at least after adjudication of
bankruptcy—does not bind the trustee uniless he appeared in the in personam
action, since the Bankruptcy Act contemplates a different method of liquidating
in personam claims against the bankrupt estate.? When a company in receiver-
ship sells its assets to a corporation which subsequently becomes bankrupt,
the vendee corporation and its successor in title, the bankruptey trustee, are
in privity with the vendor company so that the bankruptcy trustee can avail
himself of a receivership adjudication establishing company ownership of prop-
erty claimed by a general creditor.?* A successor trustee in bankruptcy is in
privity with, and is bound by a judgment against, the original trustee.?> More-
over, if a trustee transfers the property or the claim which was the subject of the

court may liquidate the property for the benefit of the umsecured creditors, including
the judicial lien creditor. On the other hand, if the judicial lien cannot be avoided under
8§ 672 because it was obtained more than four months before bankruptcy, or within four
months but at a time when the debtor was solvent, an in rem suit creating or brought to
enforce the lien should be allowed to continue. Straton v. New, 283 U.S. 318 (1931);
1 CoLLisr | 2.63.

In rem suits brought to enforce other types of liens or interests, as, for example, an
action to foreclose a consensual (mortgage) or statutory lien, should not be permanently
stayed if instituted before bankruptcy, Emil v. Hanley, supra; In re Lustron Corp., supra,
even though such a suit may not be instituted affer bankruptcy without bankruptcy court
permission, Isaacs v. Hobbs Tie & Timber Co., 282 U.S. 734 (1931). Permission may
and chould be given upon a showing by the mortgagee that since the mortgaged property
has less value than the amount of the mortgage debt, the bankrupt’s estate can have no
interest in the property, Isaacs v. Hobbs Tie & Timber Co., 76 F.2d 209 (5th Cir. 1935) ;
Note, 17 Minn. L. Rev. 47 (1932) ; Comment, 41 Yare L.J. 445 (1932).

Subject to the foregoing qualifications, the broad rule applicable in bankruptcy is that
the first court to obtain in rem jurisdiction, whether nonbankruptcy or bankruptcy, has
the right to proceed to judgment and liquidate the property which is the subject of the
in rem suit. For purposes of determining this priority, the bankruptcy court’s in rem juris-
diction attaches when the bankruptcy petition is filed. Isaacs v. Hobbs Tie & Timber Co.,
282 U.S. 734 (1931).

For the effect of a proceeding under the Bankruptcy Act which operates as a statutory
stay upon nonbankruptcy in rem proceedings, see Kalb v. Feuerstein, 308 U.S. 433 (1940),
discussed in text at notes 49-52 infra.

22. Eyster v. Gaff, 91 U.S. 521 (1875) ; Clark v. Mutual Lumber Co., 206 F.2d 643
(5th Cir. 1953) ; Linstroth Wagon Co. v. Ballew, 149 Fed. 960 (5th Cir. 1907) ; Stark
v. Baltimore Soda Fountain Mfg. Co., 101 F. Supp. 842 (D. Md. 1952) (replevin suit
in Maryland is a suit in rem wherein plaintiff must prove his title to the property sought
to be replevied) ; In re Winter, supra note 21; In re Goetz, 289 Fed. 118, 120 (D. Ariz.
1923) (“The trustee need not intervene; but if he does not, he is bound by the judgment
to the same extent that any party acquiring an interest in the property pending suit is
bound.”) ; 1 Coruier {[ 11.09. For the situation where there is fraud, see Berrara v. City
Real Estate Co., 64 F.2d 493 (2d Cir. 1933).

23. See text accompanying note 238 infra.

24. In re Weisbrod & Hess Corp., 129 F.2d 114 (3d Cir. 1942).

25. Hummel v. Equitable Life Assur. Soc., 151 F.2d 994 (7th Cir. 1945).
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suit after a judgment is rendered against him, the judgment binds the trustee’s
transferee.28

In summary, then, since under section 70a of the Bankruptcy Act the trustee
succeeds to the bankrupt’s property, the trustee is properly in privity of estate
with the bankrupt as to that property at the time of bankruptcy. Generally,
also, the trustee is so far in privity with the bankrupt that in personam judg-
ments rendered prior to bankruptcy against the bankrupt and in favor of
creditors are binding upon the trustee. In considering these general propositions,
however, one must remember that the Bankruptcy Act empowers the trustee,
under certain circumstances, to avoid judicial liens #* and preferential,?® fraudu-
lent,?® and other proscribed transfers,3® for the benefit of the unsecured creditors
he represents. And, further, judgments obtained against the bankrupt by fraud
or collusion may not be binding upon the creditors’ representative, their trustee.!
Thus, the idea of the trustee’s privity with the bankrupt will not be pushed to
the point that the estate is bound by judgments that would defeat the proper

26. Fischer v. Pauline Oil & Gas Co., 309 U.S. 294, 303 (1940) (property transfer) ;
United States v. New York Terminal Warehouse Co., 233 F.2d 238, (5th Cir. 1956)
(transfer of claim).

In the New York Terminal Warehouse case, a creditor possessed, as a holder in due
course, negotiable warehouse receipts issued against the debtor’s property, which he held
as collateral. He transferred these receipts to the bankruptcy trustee, who then brought
suit against the warehouseman. The warehouseman successfully defended on the basis
of personal defenses good against the bankrupt; whereupon the trustee retransferred
the receipts to the holder in due course. The court held that the judgment against the
trustee was res judicata and concluded the holder in due course. In the trustee’s unsuccess-
ful action against the warehouseman, the appellate tribunal had determined that the trustee
stood in the bankrupt’s shoes and not in those of the holder in due course and that he
therefore was subject to those defenses the warehouse company could assert against
the bankrupt. In later holding that the judgment against the trustee precluded recovery
by the holder in due course, the court said:

It is quite a novel suggestion that a holder in due course may transfer its
note secured by warehouse receipts to one who takes subject to personal defenses
and, after suit by such holder on the receipts has resulted in judgment for the
warehouseman, has the right to take a retransfer of the warehouse receipts and
then sue again on the the same receipts. The government cites no authority to
support such a proposition. We know of none. The one case, New Orleans Gas
Light Co. v. Webb, 7 La. Ann, 164, does not support this thesis.

Id. at 240.

27. Bankruptcy Act § 67a, 30 Stat. 564 (1898), as amended, 11 U.S.C. § 107(a)
(1952) ; see Fischer v. Pauline Qil & Gas Co., supra note 26, 53 Harv. L. Rev. 1043 (1940) ;
note 21 supra.

28. Bankruptcy Act § 60b, 30 Stat. 562 (1898), as amended, 11 U.S.C. § 96(b) (1952).

29. Bankruptcy Act § 67d(2), 30 Stat. 564 (1898), as amended, 11 U.S.C. § 107(d) (2)
(1952) ; § 70(e) (1), 52 Stat. 882 (1938), 11 U.S.C. § 110(e) (1) (1952).

30. Bankruptcy Act § 67(c), 30 Stat. 564 (1898), as amended, 11 U.S.C. § 107(c)
(1952) ; § 70(c), 52 Stat. 881 (1938), as amended, 11 U.S.C. § 110(c) (1952); § 70(e) (1),
52 Stat. 882 (1938), 11 U.S.C. § 110(e) (1) (1952).

31. See discussion of Pepper v. Litton and Heiser v. Woodruff in text accompanying
notes 209-26 infra.
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and just objectives of the Bankruptcy Act.32 Subject to these qualifications,
the general principles of privity 3% are applicable in bankruptcy.3+

CoLLATERAL ATTACK AGAINST BANKRUPTCY JUDGMENTS

A more detailed treatment of res judicata problems can now be offered re-
garding the first matter of broad concern mentioned at the outset—the effect
in the same or other proceedings of judgments rendered by a bankruptcy court.
It is important to bear in mind, as an initial proposition, that the bankruptcy
tribunal is a federal district court of authority and power. This is well illus-
trated by two cases, Stoll v. Gottlieb3® and Chicot County Drainage Dist. 2.
Baxter State Bank,3® which, incidentally, are leading cases in general support
of judicial finality as against collateral attack. In Stoll, as part of a reorgani-
zation plan approved by the district court under section 77B, the guarantor of
the debtor’s bonds was released from his obligation for a stated consideration.
Ninety-six per cent of the bondholders had accepted the plan. One bond-
holder of the remaining four per cent, whose motion to vacate the court’s
orders on the ground that it lacked jurisdiction to cancel the guaranty was
denied, thereafter instituted suit in an Illinois state court to recover on the
guaranty., On certiorari to the Illinois court, the United States Supreme Court
expressly declined to consider whether the bankruptcy court had properly
assumed jurisdiction over the liabilities of the guarantor. It held that the
bankruptcy court’s finding of jurisdiction was res judicata and invulnerable
to collateral attack, at least by a party to that determination. Thus, the basic
doctrine that, once the question has been litigated, a finding of jurisdiction
over the person becomes res judicata,3” has been definitely extended to the
more delicate problem of jurisdiction over the subject matter.

Further implications appear in the Chicot County case. There, the issue
was the validity of a decree, entered by a bankruptcy court sitting in Arkansas,

32. See Berrara v. City Real Estate Co., 64 F2d 498 (2d Cir. 1933) ; ¢f. Clark v.
Mutual Lumber Co., 206 F.2d 643 (5th Cir. 1953).

33. See Kersh Lake Drainage Dist. v. Johnson, 309 U.S. 485, 491 (1940); Chicago,
R.I & Pac. Ry. v. Schendel, 270 U.S. 611 (1926) ; Hartford Acc. & Indem. Co. v. Jasper,
144 F.2d 266 (9th Cir. 1944) ; McVeigh v. McGurren, 117 F.2d 672, 678 (7th Cir.), cert.
denied, 313 U.S. 573 (1941) ; Byrum v. Ames & Webb, Inc, 196 Va. 597, 85 S.E.2d 364
(1955) ; ¢f. Bruszewski v. United States, 181 F.2d 419, 423 (3rd Cir.), cert. denied, 340
U.S. 865 (1950), 64 Harv. L. Rev. 509 (1951), 36 Va. L. Rev. 963 (1950).

34, Cases cited notes 19-22 supra; Fischer v. Pauline Oil & Gas Co., 309 U.S. 294
(1940) ; United States v. New York Terminal Warehouse Co., 233 F.2d 238 (5th Cir. 1956) ;
Hummel v. Equitable Life Assur. Soc., 151 F.2d 994 (7th Cir. 1945) ; In re Weisbrod &
Hess Corp., 129 F.2d 114 (3d Cir. 1942) ; In re Redwine, 53 F. Supp. 249 (N.D. Ala. 1944) ;
Hall v. Main, 34 F.2d 528 (E.D. Iil. 1929), aff’d 41 F.2d 715 (7th Cir. 1930) (discussing
privity of estate).

35, 305 U.S. 165 (1938), 39 Corum. L. Rev. 274 (1939), 6 U. Car. L. Rev. 293
(1939), 25 Va. L. Rev. 725 (1939), Note, 48 Yare L.J. 879 (1939).

36. 308 U.S. 371 (1940), 26 A.B.A.J. 167, Note, 40 YALE L.J. 959. See also Note,
Res Judicata and Jurisdiction: The Bootstrap Dactrine, 53 Harv. L. Rev. 652 (1940).

37. See Baldwin v. Iowa State Traveling Men’s Ass’'n, 283 U.S. 522 (1931).
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confirming a plan of composition under the original chapter IX of the Bank-
ruptcy Act—"“Municipal Debt Readjustments.” This decree made certain pro-
visions for the bondholders and then cancelled the Chicot County Drainage
District bonds. Subsequently, in an entirely different case between other
parties which had begun in a bankruptcy court in Texas, the Supreme Court
held that chapter IX was unconstitutional,3® Still later, certain bondholders
of the Drainage District who had not appeared in the Arkansas bankruptcy
proceeding, although they had had proper notice,®® brought an action at law
on their bonds against the Drainage District in the same federal district court
which had earlier confirmed the bankruptcy composition. The Drainage Dist-
rict pleaded the composition decree in bar and was upheld by the Supreme
Court. Speaking for the Court, Chief Justice Hughes stated:

The courts below have proceeded on the theory that the Act of Congress
having been found to be unconstitutional, was not a law; that it was in-
operative, conferring no rights and imposing no duties, and hence afford-
ing no basis for the challenged decree. . ..

. ... Apart from the contention as to the effect of the later decision as
to constitutionality, all the elements necessary to constitute the defense
of res judicata are present. It appears that the proceedings in the District
Court to bring about a plan of readjustment were conducted in complete
conformity to the statute. The Circuit Court of Appeals observed that
no question had been raised as to the regularity of the court’s action, . .. As
parties, these bondholders had full opportunity to present any objections
to the proceeding, not only as to its regularity, or the fairness of the pro-
posed plan of readjustment, or the propriety of the terms of the decree,
but also as to the validity of the statute under which the proceeding was
brought and the plan put into effect. Apparently no question of validity
was raised and the cause proceeded to decree on the assumption by all
parties and the court itself that the statute was valid. There was no
attempt to review the decree. If the general principles governing the de-
fense of res judicata are applicable, these bondholders, having the oppor-
tunity to raise the question of invalidity, were not the less bound by the
decree because they failed to raise it. . . .

. ... The argument is pressed that the District Court was sitting as
a court of bankruptcy, with the limited jurisdiction conferred by statute,
and that, as the statute was later declared to be invalid, the District Court
was without jurisdiction to entertain the proceeding and hence its decree
is open to collateral attack. We think the argument untenable. The lower
federal courts are all courts of limited jurisdiction, that is, with only the
jurisdiction which Congress has prescribed. But none the less they are
courts with authority, when parties are brought before them in accordance
with the requirements of due process, to determine whether or not they
have jurisdiction to entertain the cause and for this purpose to construe
and apply the statute under which they are asked to act. Their deter-

38. Ashton v. Cameron County Water Improvement Dist., 298 U.S. 513 (1936). A
subsequently enacted chapter IX was sustained in United States v. Bekins, 304 U.S. 27
(1938).

39. These facts clearly appear in the lower court opinion. See Chicot County Drain-
age Dist. v. Baxter State Bank, 103 F.2d 847, 848 (8th Cir. 1939).
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mination of such questions, while open to direct review, may not be assailed
collaterally.*?

Thus, it makes no difference whether the challenged action is taken, as in the
Stoll case, under a valid statute, or, as in the Chicot case, under a statute sub-
sequently invalidated in another proceeding. Nor is it significant that the party
raised lack of jurisdiction, as in Stoll, or failed to do so, as in Chicot. For, as
further stated in the latter case, it is a “well-settled principle that res judicata
may be pleaded as a bar, not only as respects matters actually presented to
sustain or defeat the right asserted in the earlier proceeding, ‘but also as
respects any other available matter which might have been presented to that
end.” 41 This application of res judicata does not, of course, mean that parties
to the bankruptcy action have no opportunity to challenge the court’s finding
of jurisdiction over the subject matter. The remedy for an erroneous finding,
however, is a timely direct attack upon the court decree.

The Stoll and Chicot principles should furthermore be read in the light of
the implicit assumption in both cases that the bankruptcy court has obtained
the requisite jurisdiction over the parties for the decree rendered, in rem
or in personam, as the case may be. Thus, the Supreme Court in City of New
York v. New York, New Haven & Hartford Railroed #2 sustained the city’s
collateral attack upon a railroad reorganization decree barring the city’s tax
liens, because the reorganization court failed to give the city reasonable notice.
But if by appropriate process the bankruptcy court has obtained the requisite
jurisdiction, it has power in the first instance to determine whether it has
authority to proceed;*® and any determination, even though erroneous, con-
cerning its subject matter jurisdiction,** its right to proceed summarily,*® or

40. 308 U.S. at 374-76. But cf. Vallely v. Northern Fire & Marine Ins. Co., 254 U.S.
348 (1920). See also Note, 53 Harv. L. Rev. 652 (1940).

For a collateral attack upon the decree of a state equity receivership court on the
theory that the statute authorizing the state court proceedings was in conflict with the
Bankruptcy Act and therefore invalid, see International Shoe Co. v. Pinkus, 278 U.S. 261
(1929).

41. 308 U.S. at 378.

42. 344 U.S. 293 (1953) (publication of bar order insufficient with respect to the
city, which was a known lien creditor).

43. Chicot County Drainage Dist. v. Baxter State Bank, 308 U.S. 371 (1940); Stoll
v. Gottlieb, 305 U.S. 165 (1938) ; Harris v. Avery Brundage Co., 305 U.S. 160 (1938).

Furthermore, under the general principles of Baldwin v. Towa State Traveling Men’s
Ass'n, 283 U.S. 522 (1931), when a party appears and challenges service of process—and
thereby the court’s in rem or in personam jurisdiction over him—the bankruptcy tribunal
has power to bind the party in its decision of that issue.

44. Union Joint Stock Land Bank v. Byerly, 310 U.S. 1 (1940); Chicot County
Drainage Dist. v. Baxter State Bank, supre note 43; Stoll v. Gottlieb, supra note 43;
United States ex rel. Emanuel v. Jaeger, 117 F.2d 483 (2d Cir. 1941).

45, Sampsell v. Imperial Paper & Color Corp., 313 U.S. 215, 218-19 (1941) ; Harris
v. Avery Brundage Co., 305 U.S. 160, 163 (1938) (“In every case the bankruptcy court
has power, in the first instance, to determine whether it has that actual or constructive



10 THE YALE LAW JOURNAL [Vol. 68:1

the merits *6 is res judicata and immune to collateral attack. Since the referee
.acts as a court of bankruptcy except in those matters which the Bankruptcy
Act or the General Orders reserve to the district judge alone, these principles
apply to orders of the referee as well as to those of the judge.*?

Bankruptcy court adjudications, then, have at least as much effect as judg-
ments of other courts of general authority. Under certain circumstances, in-
deed, state court judgments may be more vulnerable than comparable bank-
ruptcy court proceedings because of the paramountcy of the Bankruptey Act
and the plenary powers it vests in the bankruptcy court. The point is particu-
larly well illustrated by the following cases.*®

possession [of property] which is essential to its [summary] jurisdiction to proceed.”);
Coffman v. Cobra Mfg. Co., 214 F.2d 489, 491-92 (Sth Cir. 1954), cert. denied, 348 U.S.
912 (1955) (“All intendments are presumed in favor of the judgment. Coffman here is
collaterally attacking a judgment of a court of competent jurisdiction exercising its power
within its subject matter jurisdiction. This can only be done by showing a fatal defect
on the face of the judgment roll, which is not claimed here.”).

46. Van Huffel v. Harkelrode, 284 U.S. 225 (1931) (holding that bankruptcy court
had power to sell realty free and clear of state tax lien; although it erred in giving priority
in proceeds to a mortgagee, the order is entitled to res judicata effect in a suit by the
vendee of a purchaser at a bankruptcy sale, to quiet title).

47. In re Sterling, 125 F.2d 104, 107 (Sth Cir. 1942) (“No review of the referee’s
order was sought or obtained. . . . [T]herefore, the referee’s order was and is con-
clusive; for the principles of res judicata apply as well to jurisdictional questions as to
other questions, as well to bankrupicy cases as to other cases, and as well to decisions
of referees as to those of judges.”); In re Tinkoff, 85 F.2d 305, 307 (7th Cir. 1936),
cert. denied, 299 U.S. 611 (1937) (“Adjudications of the referee, if not reviewed within
the time and in the manner prescribed, have the force and effect of judgments and
orders of the District Court.”) ; Mueller v. Elba Oil Co., 21 Cal. 2d 183, 130 P.2d 961
(1942) ; 2 Corrier § 38.02; note 156 infra.

But, as mentioned in the text with respect to bankruptcy court decrees generally,
before an order of a referee has res judicata effect upon a third person, the latter must be
given appropriate notice or must voluntarily submit to the referee’s jurisdiction. Title
& Trust Co. v. Wernich, 68 F.2d 811 (9th Cir. 1934) (referee’s order that maintenance
expense become a charge against certain property superior to mortgagee’s claim is not
res judicata as to a mortgagee who was not notified and who did not participate in the
hearing) ; Coates v. Maguire Oil & Ref. Corp., 47 Cal. App. 2d 275, 117 P.2d 898 (Dist.
Ct. App. 1941). Referees’ orders enjoy the same presumption of jurisdiction given judg-
ments of the district court. In re Williams Supply Co., 77 F.2d 909 (2d Cir.), cert.
denied, 296 U.S. 612 (1935). But see Regoli v. Fancher, 1 Cal. 2d 276, 280-81, 34 P.2d
477,479 (1934) (“It is true the attack here is collateral, but this decree would seem clearly
to be in no different status than a decree of a sister state or foreign country. ... We
know of no law that clothes the orders or decrees of 'a referee in bankruptcy with any
presumption of jurisdiction over strangers to the proceeding.”) ; Woodward v. McDonald,
116 Ga. 748, 42 S.E. 1030 (1902).

48. For other cases which exemplify the effect of Bankruptcy Act supremacy, see
International Shoe Co. v. Pinkus, 278 U.S. 261 (1929). Compare ibid. with Chicot
County Drainage Dist. v. Baxter State Bank, 308 U.S. 371 (1940). See also In re Potts,
142 F.2d 833 (6th Cir. 1944) (applying the statutory stay theory of Kalb v. Feuerstein,
308 U.S. 433 (1940), to a chapter XII proceeding in holding void a state court judgment
rendered subsequent to the filing of the chapter XII petition).
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Kalb v. Feuerstein *® involved a proceeding by a farmer-debtor under section
75, the agricultural and composition provisions. The Court took the position
that the stay provided for in section 75 is automatic and that even though no
judicial stay had been obtained from the bankruptcy court, further proceedings
in a pending state foreclosure action taken subsequent to the composition
petition were void and subject to collateral attack.’® Union Joint Stock Land
Bank v. Byerly 5* held, however, that if a bankruptcy court modifies a stay
order under section 75, albeit erroneously, state court proceedings taken in
accordance with the modified stay may not be collaterally attacked. Justice
Roberts stated:

In view of the provisions of subsection (o), it was error for the
District Court, in the absence of the preliminary steps required by that
subsection, to permit the sheriff to hold the sale [Kalb v. Feuerstein,
supra]. But the court had jurisdiction in the premises. Error committed
by it in the exercise of that jurisdiction could have been corrected by
appeal from its order. The state court and its officer, the sheriff, were
entitled, in view of the District Court’s plenary jurisdiction over the
debtor and his property, to rely upon the order granting permission to
make the sale. The District Court did not lose jurisdiction by erroneously
construing or applying provisions of the statute under which it admin-
istered the bankrupt estate. Its order was voidable, but not void, and
was not to be disregarded or attacked collaterally in the state court.52

The Court further held that the state court’s confirmation of the foreclosure
sale during the interim between the dismissal and reinstatement of the section
75 proceedings was not subject to collateral attack in the reinstated bankruptcy
proceeding.53

49. 308 U.S. 433 (1940), 28 Geo. L.J. 1129, 24 Minn. L. Rev. 981, 1940 Wis. L. Rzv.
424.

50. The precise holding of the Kalb case is narrow; further proceedings in the pend-
ing state foreclosure after the filing of the § 75 petition may be null and void only when
the right of the state court to proceed is not put in issue and decided. Thus, if after the
§ 75 petition has been filed, the mortgagee appropriately raises the issue of his right to
proceed in the state court and gives due notice to the defendant, and the defendant either
fails to object or, having objected, is overrruled, a court, without overruling Kalb, could
well hold that any further state court proceedings are immune from collateral attack. Its
decision would be supported by ample authority to the effect that once a court of competent
jurisdiction, like a state court, has perfected jurisdiction over the defendant, it has juris-
diction to decide its power to adjudicate.

Nevertheless, the theory of the Kalb case seems to be that Congress deprived the
state courts of the power to decide the effect of § 75 petitions upon their jurisdiction
and committed the matter to the bankruptcy courts. See United States v. Williams, 341
U.S. 58, 67 (1951) (“We. .. held [in Kalb] that the Federal Government, in the exercise
of its plenary power over bankruptcy, had ousted state courts of all independent power
over farmer bankrupts. Therefore any subsequent orders in the state courts were void.”).

51, 310 U.S. 1 (1940).

52. Id. at 7-8.

53. Ibid.; accord, Federal Land Bank v. Putnam, 350 Pa. 533, 39 A.2d 586 (1944),
cert. denied, 324 U.S. 882 (1945) (holding that after farmer-debtor proceeding instituted
by mortgagor had been dismissed by the bankruptcy court, and state court denied
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In brief, then, judgments of the bankruptcy court are normally immune to
collateral attack 5 and may be relied upon by state courts.”® When the judg-
ment is final and valid it is entitled to full faith and credit ®® and should be
given appropriate res judicata or collateral estoppel effect in a state court.5
Similarly, such a bankruptcy judgment has res judicata and collateral estoppel
effect in the same bankruptcy proceeding,’® in another bankruptcy proceed-
ing % and in other proceedings in the same or a different federal court.

In Rem or In PersownaM ErFrecT oF BANKRUPTCY DECREES
The Adjudication of Bankruptcy

The principles governing the range of effect given to various bankruptcy de-
crees are appropriately introduced with an illustration based on the in rem de-
cree adjudging the debtor a bankrupt. In Gratiot County State Bank v. John-

mortgagor’s petition to set aside sheriff’s sale of mortgaged land, issue of state court’s
jurisdiction was res judicata and could not be raised by mortgagor in subsequent pro-
ceeding for possession of the realty by purchaser at sheriff’s sale).

54. Union Joint Stock Land Bank v. Byerly, 310 U.S. 1 (1940); Chicot County
Drainage Dist. v. Baxter State Bank, 308 U.S. 371 (1940); Stoll v. Gottlieb, 305 U.S.
165 (1938) ; Van Huffel v. Harkelrode, 284 U.S. 225 (1931); Coffman v. Cobra Mfg.
Co., 214 F.2d 489 (9th Cir. 1954), cert. denied, 343 U.S. 912 (1955) ; In re Sterling, 125
F.2d 104 (9th Cir. 1942) ; I'n re Walrath, 175 Fed. 243 (N.D.N.Y. 1910) ; I'n r¢ Mason,
99 Fed. 256 (W.D.N.C. 1900). But cf. Vallely v. Northern Fire & Marine Ins. Co., 254
U.S. 348 (1920). For collateral attack based on the lack of requisite service of process,
see City of New York v. New York, N.H. & H.R.R,, 344 U.S. 293 (1953). For the re-
quirement of proper notice as a requisite to the validity of a referee’s order, see note
47 supra.

55. Union Joint Stock Land Bank v. Byerly, supra note 54; Federal Land Bank v.
Putman, 350 Pa. 533, 39 A.2d 586 (1944), cert. denied, 324 U.S. 832 (1945).

56. Stoll v. Gottlieb, 305 U.S. 165 (1938); Myers v. International Trust Co. 263
U.S. 64 (1923) ; Mueller v. Elba Qil Co., 21 Cal. 2d 188, 130 P.2d 961 (1942); Sampsell
v. Gittelman, 55 Cal. App. 2d 208, 130 P.2d 486 (Dist. Ct. App. 1942).

57. Stoll v. Gottlieb, supra note 56; Van Huffel v. Harkelrode, 284 U.S. 225 (1931);
Myers v. International Trust Co., supra note 56; Mueller v. Elba Qil Co., supre note 56;
Sampsell v. Gittelman, supre note 56 (finding in bankruptcy turnover order that bankrupt
concealed $13,592 from trustee is conclusive against the bankrupt in trustee’s suit in state
court to recover from the bankrupt an in personam judgment for that amount) ; Clendening
v. Red River Valley Nat'l Bank, 12 N.D. 51, 94 N.W. 901 (1903).

58. Maggio v. Zeitz, 333 U.S. 56 (1948) (turnover order); Sampsell v. Imperial
Paper & Color Corp., 313 U.S. 215 (1941) ; In re Walrath, 175 Fed. 243 (N.D.N.Y. 1910)
(order of adjudication not subject to collateral attack in hearing on application for dis-
charge) ; In re Mason, 99 Fed. 256 (W.D.N.C. 1900) (similar).

59. Perlman v. 322 W. Seventy-Second St. Co., 127 F.2d 716 (2d Cir. 1942). See
also Duggan v. Sansberry, 327 U.S. 499 (1946).

60. Chicot County Drainage Dist. v. Baxter State Bank, 308 U.S. 371 (1940); Cofi-
man v. Cobra Mfg. Co., 214 F.2d 489 (9th Cir. 1954), cert. denied, 348 U.S. 912 (1955) ;
United States v. Coast Wineries, Inc.,, 131 F.2d 643 (9th Cir. 1942) ; United States ex rel.
Emanuel v. Jaeger, 117 F.2d 483 (2d Cir. 1941) (unsuccessful attack by habeas corpus
upon bankruptcy contempt and commitment orders); Maryland Cas. Co. v. United
States, 91 Ct. Cl. 203, 32 F. Supp. 746 (1940).
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son,5t an involuntary petition was filed alleging that the debtor, while insolvent,
had made preferential payments to a certain bank within four months prior
to the filing of the petition. These allegations were sustained in the special
master’s report, which the court confirmed. The bank was not a party to these
proceedings. After this adjudication, the trustee sued the bank in a state court
to recover the illegal preferences. The bank admitted the payments but denied
that the bankrupt was insolvent at the time the payments were made. The
state court held that the bankruptey court adjudication was conclusive upon
the issue of insolvency, but the United States Supreme Court reversed on the
ground that the factual determination of insolvency, however essential for the
bankruptcy adjudication, could not bind a “preferred” creditor who was not
a party to the prior proceeding. Justice Brandeis explained:

The adjudication is, for the purpose of administering the debtor’s prop-
erty, that is, in its legislative effect, conclusive upon all the world. . . .
So far as it declares the status of the debtor, even strangers to the decree
may not attack it collaterally. . . . But an adjudication in bankruptcy,
like other judgments in rem, is not res judicata as to the facts or as to
the subsidiary questions of law on which it is based, except as between
parties to the proceeding or privies thereto.5?

And the fact that, as the Bankruptcy Act then read, the bank had a permissive
right to intervene in opposition to the involuntary bankruptcy petition, did not
make the bank a party. Whether or not a creditor exercises his permissive
right to intervene, said Justice Brandeis,

he will be bound, like the rest of the world, by the judgment, so far as it
is strictly an adjudication of bankruptcy. But he is under no obligation
to intervene, and the existence of the right is not equivalent to actual
intervention. Unless he exercises the right to become a party, he remains
a stranger to the litigation and, as such, unaffected by the decision of even
essential subsidiary issues. . . . The rule is general that persons who
might have made themselves parties to a litigation between strangers, but
did not, are not bound by the judgment.®?

Similarly, the adjudication of a partnership is, for the purposes of admin-
istering partnership property, good as against the world as an in rem adjudi-
cation that the partnership is a bankrupt. But as to an alleged partner over
whom the bankruptcy court did not have jurisdiction, the adjudication is not
conclusive that he is a partner.®* Moreover, since a stranger to the bankruptcy

61. 249 U.S. 246 (1919).

62. 249 U.S. at 248; accord, In re Walrath, 175 Fed. 243 (N.D.N.Y. 1910) (on hear-
ing of application for discharge) ; In re Mason, 99 Fed. 256 (W.D.N.C. 1900) (similar);
2 Corvuier ] 18.50; cf. Vallely v. Northern Fire & Marine Ins. Co.,, 254 U.S. 348 (1920);
2 CoLuier Y 18.48.

63. 249 U.S, at 249-50.

64. Manson v. Williams, 213 U.S. 453 (1909) ; Carter v. Whisler, 275 Fed. 743 (8th
Cir. 1921) ; Tate v. Hoover, 345 Pa. 19, 26 A.2d 665, cert. denied, 317 U.S. 677 (1942) ; 1

Corrier | 5.14.
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adjudication is not bound by the decision of underlying issues, he may not,
if mutuality is adhered t0,% claim in an in personam suit against the bankrupt
that a prior favorable decision of underlying issues has a collateral estoppel
effect benefitting him.%8

Apart from the question of parties and privity, attention must be paid to
what was adjudged. If an involuntary petition charges several acts of bank-
ruptcy and the decree does not indicate upon which one it is based, the adjudi-
cation is not collaterally conclusive of any act, either in the subsequent bank-
ruptcy proceedings 7 or in a nonbankruptcy action.®® So, too, if the alleged
bankrupt denies both indebtedness to the petitioning creditor and insolvency,
if the involuntary petition is dismissed because insolvency was not proved,
and if the validity of the petitioning creditor’s claim is not involved in the
determination of insolvency, then the judgment of dismissal establishes nothing
relative to the validity of the claim; and accordingly, the decision has no col-
lateral estoppel effect in a subsequent suit by the petitioning creditor against
the debtor on his claim.%® And since insolvency is not an essential element of
voluntary bankruptcy, adjudication of a petitioning debtor as a bankrupt is
not collaterally conclusive of insolvency.™

Myers v. International Trust Co.™ expounds both the principles of res
judicata and collateral estoppel as applied to a composition decree. The bank-
ruptcy court, over a creditor’s objection that the bankrupts had obtained credit
from it by a false financial statement, confirmed a composition after finding
that the financial statement was true when made. Subsequently, the creditor
sued the former bankrupts for deceit on the basis of the same financial state-
ment, and the Supreme Court held that the bankruptcy court’s finding—that
the statement was true—was conclusive against the plaintiff-creditor. Apply-
ing the principles of the leading case on collateral estoppel (or estoppel by
judgment), Cromwell v. County of Sac,’® Chief Justice Taft pointed out that
res judicata was not involved, for “the opposition to the composition in the
bankruptcy court was not the same cause of action as the suit for deceit here,”"3
Nevertheless, under the principles of collateral estoppel, the bankruptcy court’s
finding as to the truth of the financial statement precluded the creditor from
again litigating this issue:

65