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ABSTRACT

This paper examines the limitations of the contemporary Chinese
state in enforcing its core policy and ideology, specifically the
leadership of the Chinese Communist Party (“CCP”), at the local
level. Similar to the Qing emperors’ embracement of low taxation as
investigated by Professor Taisu Zhang, the contemporary Chinese
state is also deeply entrenched in its attachment to the leadership of
the communist party. The question this paper addresses is not
whether the Chinese state can change its ideology, which, as
Professor Zhang has argued in the context of historical China, can be
quite difficult, but how capable the Chinese state is of enforcing its
policy and ideology at the local level.

Drawing on interviews and archival research, this paper finds that
while the Chinese state endeavors to institute the Party’s leadership in
all aspects of the society, it has failed in its urban neighborhoods
where hundreds of millions of middle-class homeowners, who are
backbone of the regime, live. Homeowners in both small and big
Chinese cities have exhibited increasingly direct and effective
resistance to the Party’s efforts to establish Party leadership in
homeowners’ associations (“HoAs”) in three ways, including
evasion, collective petitions, and legality reviews. As it turns out,
local politics and pragmatic needs can stand in the way of ideology
enforcement, which might have been true in Qing China too.

In China, “the Party leads everything.”! According to Article One of the
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current Chinese Constitution, “Party leadership is the most fundamental
characteristic of socialism with Chinese characteristics.” Scholars have
examined the party-state’s efforts to incorporate Party leadership into
charters of state-owned enterprises,? raising questions of whether Party
committees would and should play a direct role in corporate governance,
the establishment of party units in non-government organizations,* and
Chinese branches of such transnational corporations as Walmart. 4 It
seems, indeed, that “the Party leads everything.” It is therefore somewhat
incongruous that Chinese homeowners have been able to resist the Party’s
effort to penetrate homeowners’ associations (“HoAs”). Though
successful in sanctioning its leadership in Article One of China’s
constitution, the Party has failed to establish full Party control over HoAs
in face of considerable homeowner resistance, much of which has been in
the form of legal action. This paper explains how and why this failure has
occurred.

I. THE PARTY-STATE’S PLAN OF COMPLETE CONTROL AND THE
CHALLENGE TO ITS LEGALITY

General Secretary Xi Jinping has declared the need for China to
strengthen Party leadership at every level of society. It is no surprise, then,
that the Party finally set its sights on urban neighborhoods. A national
strategy began to form in 2017, when, for the first time since the country’s
market-oriented reforms got underway in 1978, the CCP Central
Committee and the State Council jointly promulgated a plan for
neighborhood governance.> This plan recognizes that neighborhoods are
the basic units of social governance and that the basic principle of
neighborhood governance is Party leadership.® In 2019, the Office of the
CCP Central Committee promulgated an opinion on improving Party-
building at the urban grassroots level, with the specific stipulation that
Party organizations should be established in HoAs.” In 2021, the Central
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Committee and the State Council again commented on grassroots-level
governance in yet another jointly promulgated plan:® it emphasized the
point that improving neighborhood governance is a foundational project
for the modernization of China’s governance.’ Such improvements would
require that Party leadership over various non-government
organizations—including HoAs—be strengthened at the grassroots level,
and one way to achieve this aim would be to ensure that party-approved
talent lead grassroots efforts related to these organizations.!? In 2022, the
party’s organization department issued measures to improve party
leadership at the urban grassroots level. The measures specifically
mention the need to increase the percentage of Party members in
homeowner committees (“HoCs”), which are the elected executive bodies
of HoAs.!! Earlier, in 2020, this requirement of Party membership in
HoCs had been explicitly articulated in a document jointly issued by the
Ministry of Housing and Construction and other party-state organs.!? It is
this policy—the establishment of quotas granting Party members
privileged access to HoCs—that has been challenged by homeowners in
various ways.

The Party faces a major challenge to the legality of the above plan for
two reasons. Firstly, if the Party imposes such constraints directly without
going through the legislative or administrative channels, citizens have no
obligations to comply with such constraints. Legally speaking, Party
documents are binding only on party members and thus cannot be
straightforwardly applied to citizens who are not Party members, a
majority of whom constitute China’s homeowners. To make it worse,
many Party documents circulate only to party cadres and sometimes only
among cadres above a certain level. As a result, ordinary citizens might
not be aware of the existence of a certain Party document, not to mention
in compliance with it. Homeowners’ response to Party documents is to
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evade them since they do not create a legally binding obligation and
cannot be legally enforced, as it has happened in Beijing and Shanghai.

Secondly, Chinese homeowners’ right to self-governance is protected
by the Property Law and the Civil Code. The Party has not yet added Party
leadership to the above laws. This explains, why, even for the
aforementioned Party documents, which are not subject to legality review,
their issuers at the central level, have used words such as “encourage” and
“in general” to avoid creating a mandatory requirement and inconsistency
between Party policy and law. On the other hand, if a local party-state
chooses to implement the above plan through legislative or administrative
documents, such documents will risk contradicting the above laws and
being invalidated in citizen-initiated legality review. As a result, some
local governments, like that in Shenzhen, although having promulgated
administrative documents to implement the Party’s plan, have adopted a
soft approach and avoided making the requirement mandatory, similar to
that of the aforementioned central party-state documents.

In some cases, local governments have issued legislative or
administrative documents that impose mandatory requirements. In
response, homeowners have petitioned higher authorities, which
sometimes leads to the local government “clarifying” that the original
documents do not create binding legal obligations—as happened in Hefei,
the capital city of Anhui Province in central China. If the government
insists that such documents have created a legally binding obligation,
homeowners can file with a higher authority for reviewing the legality of
the documents and often succeed in forcing the government to revise or
even invalidate them, as has happened in YC, a small city in northwestern
China and HZ, a small city in southeastern China.

Resisting homeowners typically proceed with considerable tact. They
have zeroed in on specific and concrete legal issues, with much of the
criticism pointing to an alleged inconsistency between a local policy and
the aforementioned national laws and central party-state documents, which
have avoided creating a mandatory requirement on paper, while
embracing—and vowing allegiance to—the Party and its leadership. This
diplomatic balancing act is an old maneuver illustrated by a slogan
attributable to rebelling lords in the early Han Dynasty: “Kill Chao Cuo to
clear the wings of the Emperor.” The lords knew that it was the emperor
who wanted to stifle their autonomy and limit their power, but rather than
blame him, they blamed one of his chief advisors, Chao Cuo, who was
essentially an executor of the emperor’s agenda.

These homeowners also argue that Party control over HoAs is
impractical for two reasons: (1) there are not a sufficient number of Party
members in HoAs who have the time, incentive, or required expertise to
be on HoCs; and (2) Party control would exacerbate, not alleviate, social
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instability and other problems in urban neighborhoods.

In an authoritarian regime, homeowners’ efforts to resist party-state
policies that encroach upon their legal rights can contribute to the
development of democracy in at least three ways.!? First, the resistance
can help develop a culture of civic engagement with even the party-state
on an equal footing as citizens, rather than subjects whose rights can be
taken away at the whim of the regime. Through collectively launched
petitions and requests for legality review, homeowners can compel the
party-state at the local level to address legitimate concerns and to adjust
policies accordingly. Second, the resistance often involves mobilization of
a large pool of homeowners both within and across neighborhoods, which
strengthens the bonding among homeowners. Third, the collective
resistance also increases the visibility and weight of HoAs and HoCs in
the eyes of both ordinary homeowners and the party-state and serves to
announce and defend neighborhood democracy against party-state
intrusion. It is noteworthy that petitions and requests for legality review
are more effective when filed in the name of HoCs than individual
homeowners.

II. EVASION

In Beijing, Shanghai, and Shenzhen, party-state directives concerning
party-member quotas for HoCs are “soft requirements” rather than “hard”
ones; that is, the directives only encourage HoCs to meet the stipulated
quota and specify neither strict consequences nor strict remedies in cases
where the HoC fails to meet the stipulated quota.!'* Homeowners’ response
to such directives have been to evade them as there is no legal
enforcement.

In Beijing and Shanghai, it is the local Party’s organization department
that issues these soft requirements, in compliance with central-Party
policy, to strengthen party leadership at the grassroots level in urban
neighborhoods. As a result, the requirement is not as widely circulated as,
say, a local regulation would be since the latter needs to be issued to the
public. In Shanghai, the Party’s organization department circulated the
document with a party-member quota for HoCs only to Party cadres at or

13. In Democracy by Petition, Harvard political scientist Daniel Carpenter argues that in addition
to institutional democracy, which focuses on elections and votes, there are procedural, organizational,
and cultural facets of democracy. Petitions in 19"-century America contributed to all four facets of
democracy, but were particularly relevant for the last three. See DANIEL CARPENTER, DEMOCRACY BY
PETITION: POPULAR POLITICS IN TRANSFORMATION, 1790-1870 41 (2021).

14. Notice on the Guidelines on Party Building (Beijing), supra note 16; Several Opinions on
Further Strengthening Party Leadership (Shanghai), supra note 15; ¥R IIITH 1 55 1 & & 2 T #E it
FEEPIRXWVFEZAS=ZF2BHENEMRENE [2022] 24 5) [Shenzhen Municipal
Housing and Construction Bureau on Promoting the Three-Year Full Coverage of Owners’
Committees in Residential Districts] (promulgated by the Shenzhen Municipal Bureau of
Housing and Construction on April 18, 2022).
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above street-level government,!> which means that Party members at the
neighborhood level, which is one level below but directly deal with
homeowners, are not entitled to access it. In Beijing, a similar document is
addressed to organization departments of various municipal party-state
institutions !¢ instead of homeowners whose right to self-governance is
threatened by the party-member quota requirement.

As a result, homeowners might pretend that they are not aware of the
existence of such documents to subtly challenge their authority and effect.
For example, on the Beijing municipal government’s website, a
homeowner asked whether or not the requirement actually existed, as she
could not find it in written form in any of the local property-management
regulations.!” Of course this homeowner must be shown the document —
the question was her way to say that the Party’s requirement had no legal
basis. She went on to pose a central question: does the requirement [if it
exists] mean that a HoC cannot be established if it lacks the participation
of Party members? The Beijing Housing and Urban-Rural Construction
Commission replied that the quota requirement (i.e., 50 percent of HoC
members must be Party members) was, in principle, not mandatory.
Interestingly, however, the reply dodged the question of whether there can
be HoCs that fail to satisfy the 50-percent quota. The commission was
clearly in a bind: if it had declared that HoCs can exist without meeting
the quota, the commission would have jeopardized the central Party’s goal
of increasing Party control over HoCs; on the other hand, the commission
must have been well aware that, had it made the quota requirement a hard
one, the policy would have risked violating the Civil Code.

As a matter of practicality, the party-state in its plans to strengthen its
governance of urban neighborhoods is trying to achieve two goals: shift
the burden of governance and service delivery to homeowners themselves;
and control HoAs by ensuring that a substantial percentage of HoC
homeowner members are also party members serving to prevent potential
challenges to the Party’s leadership. To achieve the first goal, the party-
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state must promote homeowner participation in neighborhood governance.
However, participation is problematic. For example, homeowners are busy
with vocational, family, and personal responsibilities. Many Party-
member homeowners, in particular, are political and economic -elites
whose institutional and corporate duties leave neither time nor incentive to
take on the sometimes risky responsibilities that accompany HoC
membership and that yield few if any tangible benefits. As for
homeowners who do not belong to the Party, some of them are activists
willing to fight for their neighborhoods’ interests. To allow these
individuals an influential position in HoCs would entail its own risks for
the Party. The result is that, in Beijing, different street-level governments
have different policies dependent upon the availability of Party members
in the neighborhood and the level of resistance from non-party-member
homeowners.!3

In Shanghai the situation is similar to that in Beijing. One homeowner
leader confided, “The policy is just advice; it is not enforceable.” I°
Another Shanghai homeowner activist—one who happened to be a Party
member—admitted that “this policy is enforced where it can be enforced,
and not enforced in face of strong homeowner opposition.”2?

In Shenzhen, it is the municipal housing bureau that issued a document
to implement the party-member quota requirement. However, it has
adopted a soft approach rather than a mandatory requirement to avoid
contradicting the Civil Code. Multiple homeowner activists told me
personally that it is impossible for the party-state to enforce such a policy
uniformly and fully. These same homeowners also confirmed that many
HoCs fall far short of the required quota for Party members and, in some
cases, lack even a single Party member.?! In Shenzhen, one Party secretary
of a Residents’ Committee (“RC”) which is in charge of implementing the
quota requirement complained about the recruitment problem: ‘“Where
would I find these Party members to participate in HoCs? Even I wanted
to quit (from the RC)!”22

Given the contradiction between the quota requirement and the Civil
Code, city governments in Beijing, Shanghai, and Shenzhen alike have
adopted a soft approach. In response, homeowners subtly evade the quota
rather than openly denounce it, saving face for both sides.

18. Interview with a Beijing homeowner activist, Beijing, March 21, 2023 (BJ0O1).

19. Interview with a Shanghai HoC leader, Shanghai, July 13,2023 (SH003).

20. Interview with a Shanghai homeowner activist, Shanghai, July 1, 2023 (SH034).

21. Interview with a Shenzhen third-party organization leader, Shenzhen, March 9, 2023 (SZ001);
interview with a chairperson of a homeowners’ organization, Shenzhen, March 10, 2023 (SZ002);
interview with a member of a homeowners’ organization, Shenzhen, February 27, 2023 (SZ005).

22. Interview with a deputy community secretary, Shenzhen, February 27, 2023 (SZ004).
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III. COLLECTIVE PETITION

When evasion of the quota requirement is neither possible nor
satisfactory, homeowners may resort to petitioning. The act of petitioning
evokes a humble approach to achieving a goal: on bended knee, a subject
entreats a ruler to grant a favor that only the ruler can grant.? “So
conceived, the petition seems to presume a form of abasement, the
supplicant rendered as subject, every aspiration converted into a meek
request whose fulfillment is a matter of the ruler’s whim.”?4

However, several elements make homeowners’ petitioning more
democratic than is oftentimes assumed. The first element is that this
petitioning is based on mobilization and collective action—in other words,
on requests made not by a single “subject” but by a group of “citizens.”
Collective petitioning commonly takes the form of a signature list,
demonstrating the will of hundreds or thousands of citizens.

The second element contributing to the democratic nature of petitioning
is that petitioners are essentially holding a particular officeholder
accountable for resolving their problems by directing their claim to this
officeholder. In many cases, this person is the highest-ranking official
(e.g., a governor) in an administrative jurisdiction (e.g., a province). By
putting a high official under an unwanted spotlight, petitioners politely—
yet with some degree of underlying force—request a substantive
government response to their concerns. 23 But why would petitioners direct
their concerns to a high-profile government leader rather than to a specific
bureaucratic agency responsible for the matter at hand? As Hannah Arendt
wrote, the anonymous rule of the bureaucrat is more despotic and
fearsome than the visible rule of a dictator because no one can speak with
or petition this “nobody.”?® By directing their claims to a specific high-
profile government official, Chinese homeowners find a way both to
overcome the tyranny of the Chinese bureaucratic rule and to hold
government accountable.

The third element is that petitioners frame their petitioning in the
language of law and rights. In other words, petitioners express the belief
that they, as citizens, are entitled to a solution that is a matter not of the
ruler’s whim but of a just legal foundation. It is worthwhile to note that
petitioners often entangle their rights claims with the regime’s interests,
essentially arguing that, by protecting the petitioners’ legal rights, the
regime is serving its own interests.

In the case of the Party-member quota for HoC members, homeowners

23. Carpenter, supra note 13, Preface.

24. Id.

25. Id.,at3l.

26. ”Introduction into Politics,” in JEROME KOHN ed., THE PROMISE OF POLITICS 97 (2005), cited
in Carpenter, supra note 17, 40.
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have collectively petitioned local government when it treated the quota
requirement as a “hard” requirement. Precisely this type of scenario came
to a head in Hefei, the capital city of An’Hui province in central China:
there, the municipal housing administration issued a document requiring
that half of the members of each newly established HoC be Party
members.?’

Homeowner activists in Hefei tried to communicate individually with
the municipal housing administration but got no positive response or
sometimes no response at all. There are two likely reasons for this
disappointing outcome. The first one is the faceless bureaucratic rule-
without naming a specific bureaucrat, no bureaucrat takes responsibility in
responding to homeowners’ calls. The second likely reason, and one cited
by government bureaucrats in Hefei, is that individual complaints might
not reflect the will of the several million homeowners in a city.?® The
government of Hefei has also argued, in very much a similar train of
thought, that a policy cannot be changed just because one or two
homeowners have complained about it.

An informal association known as the Hefei Homeowners’ Forum has
been in place in the city since early 2010, and Hefei’s homeowner activists
have established online groups facilitating convenient daily
communication and mobilization. ?° Thus, after the disappointing
responses and nonresponses from the municipal bureaucracy regarding the
complaints made by individual homeowners about the hard quota
requirement, a leader of the homeowner movement in Hefei turned to
several online homeowner groups, where he advocated a strategy of
collective petitioning. It did not take too much persuasion to convince the
members of the online groups to embrace the idea of a petition, as the
mandatory quota was, in many instances, threatening the existence of
HoCs which were not able to meet the requirement. Soon, 15 HoCs
representing 100,000 homeowners in Hefei signed an officially sealed
letter petitioning the local government to reconsider the quota. A leader of
this collective petition was aware that such action in China involves risk,
but felt that other considerations made the risk tolerable. Commenting on
the wisdom of collective petitions, the leader argued, “Individuals are
powerless; you need to show organizational strength.”3? The leader added,
“We’re not going to take to the streets or block roads; we’re just sending a

27, RTE ST = A WB RS TAER@E A MEIL [Suggestions for improving the
Circular on the Cultivation of the “Three Typicals”] (promulgated by the Hefei Housing Security and
Real Estate Administration on April 30, 2020),
https://mp.weixin.qq.com/s/P9IQIYIkVKS56QG0tGz6 YqA.

28. Interview with a leader of a Hefei-based homeowner organization, Hefei, March 10, 2023
(HF002).

29. HFO002, ibid; Interview with a leader of a Hefei-based homeowner organization, Hefei, March
6, 2023 (HF003).

30. HFO003, supra note 29.
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letter to our government’s leaders. What can they do to me for that?”3!

To overcome the tyranny of the faceless municipal and provincial
bureaucracies, the petition signed by the 15 HoCs was addressed to the
governor of An’Hui Province. On the main government website for
An’Hui Province, there is a page called “The Governor’s Mailbox” (‘4
{%%H). Thus, in addition to mailing hard copies of the official petition to
the government, homeowners also submitted the petition online through
the online portal. The wording of the petition is noticeably civil, starting
with a polite salutation to the addressee: “Dear Governor Li Guoying.” It
is important to note that the salutation is addressed not simply to the title
of a government leader (i.e., “Dear Governor”) but to the title followed by
the individual’s family name and given name (i.e., “Dear Governor Li
Guoying”—a subtle tactic that pinned down the specific official for whom
the contents of the petition were intended.3? In stark contrast to the
disappointing responses and nonresponses from the municipal housing
administration, the petition delivered to the governor got a response within
one week. Though it was the municipal housing administration that
responded (a fact that did not surprise the petitioning homeowners), the
logical consensus was that the governor’s office must have been behind
the housing administration’s quick response.3?

Much of this petition invoked the legal rights of homeowners, but it also
appealed to the government’s core interests. The title of the petition
summarized the dilemma: ‘“Should HoC members be elected by
homeowners or sent by the Party?” At the very start of the petition, the
signatories praised the Party for having established and pursued the basic
principle of “governance according to law” (f&kK7A$ ). The petition then
argued that the new hard requirement attributable to the municipal housing
administration (not the Party) violated provincial and national laws and
regulations governing property management. The petition ended with the
claim that the inflexible requirement violated the party-state’s pursuit of
the “governing according to law” principle.

Neither the content nor the tone of the petition suggests a meek
supplication whose fulfillment is a matter of the ruler’s whim; rather, the
petition laid out in a civil yet confident tone a legal argument to which the
government—the petition argued—is legally obligated to respond. The
petition also detailed the specific challenges that the local requirement
would impose on homeowners, including the sheer impossibility of all the
HoCs being able to satisfy the quota requirement and the very real

31. HFO002, supra note 28.

32, BEAME Bk RS RG], AR EE S [ EE I E DT B2 4K [Joint Letter of
the Anhui Owners Petitioning the Anhui Governor Through Letters and Petitions over the Party
Quota, Public Revenue, and More]. A screenshot of the online petition is on file with the author.

33. HF002, supra note 28.
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possibility of local Party cadres’ abuse of power. Both of these problems,
according to the petition, would undermine the legitimacy and the interests
of the party-state. The petition even surmised that, if they were to
intervene in neighborhood affairs, local Party units would encounter
insurmountable difficulties and would thus be better off leaving these
time-consuming and laborious tasks to the homeowners themselves.3*

In response to the petition, the Hefei municipal housing administration
organized a meeting with several of the petitioning homeowners. At the
meeting, the municipal representatives clarified that the government had
no intention of mandating the quota: it was a flexible requirement—a
suggested goal—not a hard-and-fast requirement. In fact, the director of
the administration attended the meeting and left his phone number with
homeowners, telling them that they could call him if they came across any
problem understanding or interpreting local policy in the future.3® The
administration also officially replied to homeowners’ petition on the
webpage of “The Governor’s Mailbox.” The online reply contained the
same clarifications and was publicly accessible to website visitors.3¢ A
local newspaper reported this interaction between homeowners and the
government,’” including the latter’s clarifying response, making it widely
known and generally applicable to all HoCs in Hefei.

IV. LEGALITY REVIEW

The success of a petition requires collective action, involving
homeowners across multiple neighborhoods. When such collective action
is not feasible, homeowners in different parts of China have succeeded in
invalidating local government’s party-member quota requirement through
legality review. They grabbed the momentum of China’s ongoing
campaign to build a system capable of reviewing the legality of local
legislative and administrative documents. In this section, I demonstrate
how individual citizens can harness the party-state’s “rule of law”
campaign in ways that effectively counter its encroachment on individual
rights.

Local governments in China have long embraced the practice of
promulgating an endless stream of technical, jargony documents meant to
further the governments’ various agendas. This surfeit of documents—
many of which contradict one another, national laws, and the

34. The full text of the petition, dated May 26, 2020, is on file with the author.

35. HF002, supra note 28.

36. Screenshot of the reply, dated June 3, 2020, is on file with the author.

37. XEEER [Liu Yuanyuan], #/E&ES 50X AR IE R B350 28 JETT b3 7= &) (8 B
[Did the Neighborhood Committee Co-Manage Community Public Revenue in an Act of “Shared
Responsibility”’? The Hefei Real Estate Bureau’s Response), %7t [ANHUI BUSINESS NEWS],
June 24, 2020, http://www.ahnews.com.cn/hefei/pc/con/2020-06/24/565 213954 .html.
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constitution—has become a threat to China’s “rule of law.” The
documents can be grouped into two categories. The first category is local
legislation, including laws passed by local people’s congresses and
administrative rules passed by local governments. Reviewing the legality
of the first category of documents falls under the jurisdiction of people’s
congresses that operate at or above the level at which the local
government operates. The second category concerns local non-legislative
administrative documents ( # ¥ 14 3C /4 ), such as those issued by
departments of local governments. Reviewing the legality of these
documents falls under the jurisdiction of the departments of justice that, as
with the first category, operate at or above the level at which the document
issuer operates.

Legality review is new in China. Though the CCP Central Committee in
2013 put establishing a system of legality review on the party-state’s
agenda,’® it was not until 2018 that both the Department of Justice (DoJ)
and the National People’s Congress Standing Committee (NPCSC) made
it on the top of their agenda. The State Council, of which the Dol is a part,
promulgated two foundational documents to promote the review of the
legality of administrative documents in 2018.3° The State Council required
that all administrative departments across China establish mechanisms for
reviewing the legality of administrative documents by 2019.4 Relatedly,
in 2018, the State Council restructured its departments, resulting in a
strengthened DoJ. The newly constituted DoJ quickly prioritized the
implementation of legality review.*!

About this same time, the NPCSC started to strengthen its power of
review regarding the legality (including the constitutionality) of laws,
regulations, and rules. In December 2017, the NPCSC for the first time
promulgated a report on the progress of developing a system of legality
review, and this action, in itself, reflected the seriousness with which the
NPCSC intended to exercise its power of legality review in the near
future.#? In 2018, the NPCSC required that all local people’s congresses
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establish a platform for citizens to file applications for legality review. An
NPCSC official explained that “any individual citizen could initiate the
legality review procedure of the supreme power organ of the country [i.e.,
the NPC] by filing an application.”** On December 4, 2019, China’s
Constitution Day, the NPCSC’s own platform of accepting citizens’
applications for a legality review went online. Although the NPCSC
established a system to handle these citizen applications for legality
reviews, there is no reason to assume that all citizens understood either the
system itself or the difference between the two types of legality review.
The NPCSC explicitly stipulated that the people’s congresses at various
levels upon receiving misfiled applications should first transfer them to
the DoJ at the same level and then follow up on the DoJ’s handling of
them.*

In this section, I examine two cases of citizen-initiated legality review:
one initiated by a homeowner who was also a well-connected Party
member in YC, a city in northwestern China’s autonomous region of
Ningxia; the other initiated by a homeowner who was a total outsider to
the party-state in HZ, a city in Guangdong Province. Both of these
individuals succeeded in abolishing the party-member requirement in their
respective municipalities. The HZ case was more significant in the sense
that it led to the abolishment of local quota-related regulations entirely. In
the YC case, the local regulations just reverted to the central party-state’s
phrasing, which treated the quota requirement as a non-binding form of
encouragement.

LM in YC city worked in the Party organization department of a state-
owned energy company. He was thus quite familiar with the policies and
practices of Party organization and had even taught himself some
rudimentary aspects of law. Interestingly, he had former classmates and
relatives occupying senior positions in the local government. In 2018, he
bought a condominium and tried to establish an HoA in the condominium
complex. He quickly discovered that the local HoC quota requirement,
issued by YC municipal housing administration, was a formidable
obstacle to his goal. LM requested that the municipal Dol review the
legality of the administration’s quota document.

LM chose legality review based on his previous experience in weiquan
(“rights defense”) to overcome other barriers to establish a HoA in his
neighborhood which gave him two lessons: first, petitioning was
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ineffective, as no government body was obligated to respond to a petition;
and second, applying for administrative review and pursuing litigation
were effective because such formal procedures require a formal reply from
the related authorities.* Undertaking a formal legal procedure is also
relatively safe for homeowner activists, as either repeated petitioning or
petitioning based on inaccurate assertions might lead the public security
bureau to charge the given petitioner with the offense commonly referred
to as “picking a quarrel” (-4 ).

LM was aware of the nationwide campaign to promote legality reviews
of administrative documents, so he filed an application for such a review
with the local DoJ. Within a month, the local Dol responded positively,
stating that it had already sent suggested corrections to the local housing
administration.*® Subsequently, the local housing administration changed
its regulation from “at least half of the members of each HoC must be
Party members” to “each HoC is encouraged to have party members
among its membership.”4’

During our interview, LM emphasized that he had been a Party member
for fifteen years but that the idea of “Party leadership in neighborhood
governance” was, in his view, nonsense. He had come to this conclusion
for two reasons: first, Party members at the grassroots level were
incapable of leading neighborhood governance as they were accountable
only to their upper-level Party authorities and often abused their power;
second, instituting a Party-leadership in HoCs would further weaken the
accountability of neighborhood governance as local homeowners cannot
sue the Party for perceived malfeasance.*®

The process of legality review for WE in HZ city was more complicated
than in the aforementioned case but resulted in a more significant victory
for homeowners in the city. We, who had not attended college, was an
insurance salesman working for a private company. As with LM in YC
city, WE had bought a condominium, which was his most valuable asset.
He was well aware that quality real-estate management contributes
significantly to the value of condominiums. In a private interview with
me, WE conveyed his belief that the Party quota requirement violated
homeowners’ private rights, specifically their freedom to choose their own
HoC members. He illustrated the problem with an analogy: “when I go to
a wet market, I can decide whether to buy pork or beef; if [the party-state]
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requires me to buy pork, that will be a violation of my rights and
interests.”*

The HZ municipal housing administration was quite aggressive in
implementing the party-state’s quota policy of promoting Party leadership
in neighborhood governance. On September 3, 2021, the housing
administration issued Document No. 141 jointly with not only the local
political and legal committee of the Party but also 12 other related
government departments. The document stated that Party members had to
constitute at least 60 percent of HoC membership—a figure that was ten
percentage points greater than that in other cities. The document went on
to stipulate that the quota was binding on all newly established HoCs and
that existing HoCs needed to satisfy this requirement by holding new
membership elections in which positions in the HoC would be reserved
exclusively for Party members.® On October 9 of the same year, the
housing administration issued Document No. 158, this time jointly with
the local organization department of the Party to reiterate the specific
requirements for the quota.’! Whereas Document No. 141 was addressed
to related government departments, Document No. 158 was addressed to
related Party units.

In attempting to establish an HoA in his neighborhood and in serving as
an HoC chairman, WE acquired considerable experience harnessing the
law to negotiate with and resist the government. When government
officials asked his neighborhood to hold new HoC membership elections
in which positions in the HoC would be reserved exclusively for Party
members, he responded—in his capacity as the HoC chairman—by
demanding that the officials issue a formal statement requiring the above
elections so that he could challenge the requirement in court. The
government officials, aware such a formal move on their part would put
them at risk of an embarrassing legal defeat, retreated from their
previously strident demands and ultimately left his HoC alone.*?

WE also socialized with other homeowner activists in HZ city. In the
course of these interactions, he learned that several local HoCs had
stopped operating out of deference to Document No. 141. He realized that
the members of these HoCs were not as good at handling government
pressure as he had been. He thus decided to take further action: he would
force the HZ government to officially invalidate the document. In his
initial efforts to achieve this end, he petitioned and then complained to
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various government agencies, but never received a timely or satisfactory
reply.*3

At the time, there was considerable media coverage in China regarding
the government’s new campaign to promote the new system of legality
review. WE followed this media coverage and learned, in particular, that
the Guangdong Provincial People’s Congress Standing Committee
(Guangdong PCSC) held high hopes for the system. WE decided to give
the system a try, and on May 30, 2022, he filed an application for a
legality review not under his own name but under the name of his HoC.
On July 10, 2022, the HZ Municipal DoJ called him to discuss the matter.
It turned out that Document No. 141 did not fall under the jurisdiction of
the Guangdong PCSC because the document was administrative in nature,
not legislative.’* The Guangdong PCSC transferred the case to the HZ
PCSC, which in turn transferred it to the HZ DoJ. All three governmental
bodies took WE’s application for legality review seriously, particularly
after they learned that WE had a record of exhausting available legal
channels in his previous efforts on behalf of his HoA. In other words,
officials knew that WE was not a person who could be easily persuaded or
intimidated to give up his pursuit of homeowner self-governance.

A technical difficulty in this particular case of legality review was that
the document in question had been issued by both the HZ housing
administration and by the local political and legal committee of the
Party. > A DolJ’s power of review regarding the legality of official
documents extended only to government departments, not Party organs.
Nevertheless, upon the insistence of WE and under pressure from the
Guangdong PCSC, local Dol officials managed to persuade the municipal
housing administration and the local political and legal committee to
abolish Document No. 141 as a hard requirement of Party membership
violates the Civil Code and is not authorized explicitly by the central
party-state. Consequently, the housing administration formally abolished
Document No. 141 on August 15, 2022.56

To be clear, we should understand that the PCSC and the housing
administration, rather than seek to weaken the central party-state, were
simply struggling to ensure legal consistency, which is the purpose of the
legality-review system. When a determined citizen points out a legal
inconsistency in a party-state matter, the government bodies responsible
for ensuring the legality of local laws, regulations, and rules have little
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choice: they must reestablish legal consistency.

However, we should also bear in mind that the government’s formalistic
approach to ensuring legal consistency often needs a push from citizens
before the bureaucratic wheels start turning. Thus, the HZ housing
administration continued to implement the requirement spelled out in
Document No. 158, which, as we will soon see, faced a fate similar to that
of Document No. 141. WE himself was unaware of Document No. 158
until the housing administration, having abolished Document No. 141,
attempted to implement the Party-member requirement in Document No.
158.

To make it worse, on September 26, 2022, the housing administration
initiated a formal investigation of WE, focusing on his eligibility to be an
HoC chairman. 7 The housing administration’s excuse for this
investigation was that WE’s name was not on the housing-ownership
certificate for his place of residence. Instead, the certificate was under his
wife’s name. The formal investigation notice was sent to WE’s HoC and
was most likely meant to be a threat in retaliation for his activism
concerning neighborhood governance.

However, as unyielding as ever, WE was not intimidated. On October 4,
2022, he filed another application with the Guangdong PCSC, this time
requesting a review of the legality of Document No. 158. And this time, a
deputy director of the HZ PCSC held a meeting with WE and fourteen
other HZ-based HoC chairpersons in WE’s neighborhood, during which
the deputy director acknowledged the illegality of Document No. 158.58
As with Document No. 141, the PCSC could not formally abolish
Document No. 158 as such an action would fall outside the PCSC’s
jurisdiction.”® On November 8, 2022, the HZ housing administration and
the HZ Party’s organization department—that is, the two joint issuers of
Document No. 158—issued a supplemental document in which the
wording for the 60-percent quota now clarified that HoCs should “try to
have 60 percent of their membership be Party members.” ©© This
considerably softened tone immediately transformed the hard requirement
into a soft one; that is, into mere encouragement. In other cities such as
Shenzhen (also in Guangdong Province), the wording of the requirement
has had a similarly encouraging (not mandatory) tone.

The supplemental document with the softened tone represented an effort
by HZ authorities to rescue their document from the likely ominous
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consequences of a legality review. However, not all authorities were
convinced that such a baleful outcome was on the horizon. For example,
on one occasion during this long ordeal, WE had a meeting with an
official of the HZ housing administration who expressed doubt that WE
could succeed in abolishing Document No. 158. Without missing a beat,
WE responded in his typically resolute way: “You’d better abolish the
document yourself, and save me the trouble of going through the
Guangdong PCSC.”¢! On March 6, 2023, the HZ housing administration
and the Party’s organization department issued an official notice to abolish
both Document No. 158 and its supplemental document. The official
notice states that related party-state units should refer directly to the
central and provincial party-state laws and policies regarding the
promotion of Party membership in HoCs.¢?

WE’s case was the most significant victory that Chinese homeowners
had won in fighting against the party-state’s effort to exert Party control
over HoCs. The various joint issuers of Document No. 141 and Document
No. 158 comprised 15 party-state bodies, including powerful Party organs
such as the organization department and the political and legal committee.
These various party-state bodies were ultimately forced to abolish their
own previous officially issued documents because of WE’s tenacious and
insistent efforts to call for a review of the legality of the documents. The
above-described events showcase how an ordinary Chinese homeowner
can protect his right to self-governance by leveraging the Chinese party-
state’s campaign to build a formalistic rule-of-law system.

V. CONCLUSION

From evasion to collective petitions to legality reviews, homeowners in
China have exhibited increasingly direct resistance to the Party’s efforts to
infiltrate HoAs. The surprising finding is that the more direct and the more
legalistic such resistance is, the more substantive the results can be in
favor of the activists. There is space even in today’s increasingly
authoritarian China for homeowners to defend their right to self-
governance from Party infiltration. The success of these defensive efforts
is not necessarily a loss for the party-state.® As all the above-cited
interviewees emphasized, they did not oppose Party leadership in general.
What they opposed is the impracticality of letting grassroots Party cadres
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dominate or even run homeowner organizations. The interviewees and
many like-minded homeowners in China want a reasonable degree of
autonomy in their neighborhood-based and property-based self-
governance. Moreover, they want this form of self-governance to thrive
alongside Party leadership, but only so long as the Party does not engage
in an overreach of power.



