
THE CRIME OF AGGRESSION:
THE UNITED STATES PERSPECTIVE

By Harold Hongju Koh & Todd F. Buchwald*

At the 2010 Review Conference in Kampala, the states parties to the Rome Statute of the
International Criminal Court (ICC) decided to adopt seven amendments to the Rome Statute
that contemplate the possibility of the Court exercising jurisdiction over the crime of aggres-
sion subject to certain conditions. One condition was that the exercise of jurisdiction would
be “subject to a decision to be taken after 1 January 2017 by the same majority of States Parties
as is required for the adoption of an amendment to the Statute,” and another was that such
jurisdiction could be exercised “only with respect to crimes of aggression committed one year
after the ratification or acceptance of the amendments by thirty States Parties.”1 As these dates
approach, we—two lawyers who represented the United States at the Kampala conference and
who worked many hours on the United States’ reengagement with the ICC during the Obama
administration—thought it an appropriate moment to take stock of where we are, how we got
here, and where we might or should be headed with respect to the crime of aggression.

I. THE ROAD TO KAMPALA

The relationship between the United States and the ICC has been rocky,2 an awkwardness
in which the crime of aggression issue has prominently figured. From the outset, the United
States expressed deep misgivings about jurisdiction over that crime. Speaking in 1995 before
the UN General Assembly’s Sixth Committee, the U.S. representative underscored the prob-
lematic nature of the issue:
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1 Rome Statute of the International Criminal Court, July 17, 1998, 2187 UNTS 90 [hereinafter Rome Statute];
International Criminal Court, Assembly of States Parties, Review Conference, The Crime of Aggression, ICC Res.
RC/Res.6, Arts. 15 bis(2–3), 15 ter(2–3) ( June 11, 2010). The resolution on the crime of aggression, as well as the
other resolutions from the Kampala conference, is contained in the Review Conference’s Official Records, ICC
Doc. RC/11 (2010). Part I includes the proceedings, and Part II the resolutions, declarations, and various annexes.
The Web page for the Assembly of States Parties, http://www.icc-cpi.int/en_menus/asp/Pages/asp_home.aspx,
provides access to all official records, general debates, and other records and documentation. The Rome Statute itself
and other legal texts are available at http://www.icc-cpi.int/en_menus/icc/legal%20texts%20and%20tools/Pages/
legal%20tools.aspx.

2 For a recent comprehensive review, see Harold Hongju Koh, International Criminal Justice 5.0, 38 YALE
J. INT’L L. 525 (2013).
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This is fundamentally a crime of States, as to which the Security Council would have to
play a central role. It thus presents all the risks of politicization in a serious form. It is, more-
over, a crime which is still very ill-defined. The Nuremburg Tribunal did not have to con-
front this problem, as it was dealing, after the fact, with a clear and specific case. In the
abstract, however, it is not at all universally established what fits even within the limited
concept of “waging a war of aggression.” What are the possible defenses or mitigating fac-
tors in connection with such a charge? What if it concerns disputed territory?3

The U.S. representative went on to question how “controversial concepts such as humanitarian
intervention or a war of liberation” would be handled, saying that “[i]ncluding the crime of
aggression would require clear, universally-accepted answers to these questions.” She urged
that it would be far better for the negotiators to focus, instead, “on the core crimes of inter-
national humanitarian law for which there is universal support.”4

The treatment of aggression contributed significantly to the sense of disappointment with
which the United States reacted to the ICC treaty adopted at Rome (the Rome Statute). In
testifying before Congress and in speaking before the Sixth Committee shortly after the Rome
Conference ended, Ambassador-at-Large for War Crimes Issues David Scheffer was candid
about U.S. concerns. Although the Rome Conference had essentially punted the issue—by
delaying until a future Review Conference the adoption of a definition of the crime of aggres-
sion and the conditions under which the Court would be able to exercise jurisdiction5 —he
pointed to the elusiveness of a widely acceptable definition of the crime. He noted that there
was no guarantee that the definition would include the vital linkage with a prior UN Security
Council decision that a state had committed aggression, and he made clear the U.S. concern
that how the provisions on aggression “will be resolved is too unclear for so important an
issue.”6

Aggression continued to figure prominently thereafter. Even when the United States finally
signed the Rome Statute in December 2000, President Clinton took pains to warn that “we
are not abandoning our concerns about significant flaws in the treaty” and that he would not
recommend that his successor submit the treaty to the Senate for advice and consent “until our
fundamental concerns are satisfied.”7 Within the United States, domestic opponents criticized
the signing of the Rome Statute as being “as outrageous as it is inexplicable.”8 After the George

3 See Press Release, United States Mission to the United Nations, Statement by Jamison S. Borek, Deputy Legal
Adviser, United States Department of State, at the 50th Session of the United Nations General Assembly, Sixth
Committee (Nov. 1, 1995) (regarding the establishment of an international criminal court), at http://www.
state.gov/documents/organization/65827.pdf.

4 Id.
5 See Rome Statute, supra note 1, Art. 5(2) (“The Court shall exercise jurisdiction over the crime of aggression

once a provision is adopted in accordance with articles 121 and 123 defining the crime and setting out the conditions
under which the Court shall exercise jurisdiction with respect to this crime.”); id., Art. 123 (Review Conference to
be convened seven years after entry into force of the treaty).

6 Is a U.N. International Criminal Court in the U.S. National Interest?, Hearing Before the Subcomm. on Int’l Oper-
ations of the S. Comm. on Foreign Relations, 105th Cong. 10–47 ( July 23, 1998) (statement of David J. Scheffer,
ambassador-at-large for war crimes issues); UN GAOR, 53d Sess., 9th mtg., para. 58, UN Doc A/C.6/53/SR.9
(Nov. 4, 1998) (remarks of David J. Scheffer before the 6th Committee of the General Assembly on Oct. 21, 1998).

7 William J. Clinton, Statement on the Rome Treaty on the International Criminal Court, 3 PUB. PAPERS 2816
(Dec. 31, 2000).

8 Press Release, Senate Foreign Relations Committee Chairman Jesse Helms, Helms on Clinton ICC Signature:
“This Decision Will Not Stand” (Dec. 31, 2000), at http://www.amicc.org/docs/Helms_Sign.pdf.
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W. Bush administration took office, Under Secretary of State for Arms Control and Interna-
tional Security Affairs John Bolton famously wrote to the UN secretary-general to “un-sign”
the Rome Statute.9 The United States thereafter boycotted the Court, declining to participate
in the meetings of the Assembly of States Parties, the Special Working Group on the Crime
of Aggression (Special Working Group) established by the Assembly of States Parties, or the
“Princeton Process,” the informal intersessional meetings established to help develop a package
of draft aggression amendments for the anticipated ICC Review Conference.

Under President Bush, the United States thus entered a period that many characterized as
overt hostility to the Court.10 Even before the end of the Bush administration, however, a thaw,
of sorts, began to emerge.11 And in 2009, as the Barack Obama administration assumed office,
Secretary of State–designate Hillary Clinton showed new openness to the Court, saying,
“Whether we work toward joining or not, we will end hostility toward the ICC, and look for
opportunities to encourage effective ICC action in ways that promote U.S. interests by bring-
ing war criminals to justice.”12

But it was also no secret that there remained differences of view about the ICC within the
U.S. government, both inside the executive branch and among members of the U.S. Con-
gress.13 As Secretary-designate Clinton noted, we would need “to consult thoroughly within
the government, including the military, as well as non-governmental experts, and examine the

9 International Criminal Court: Letter to UN Secretary General Kofi Annan (May 6, 2002), at http://2001–
2009.state.gov/r/pa/prs/ps/2002/9968.htm.

10 Many of the Court’s supporters particularly criticized the effort by the United States to conclude bilateral
“Article 98 agreements,” including the enactment into U.S. law of the American Servicemembers’ Protection Act.
See, e.g., Human Rights Watch, United States Efforts to Undermine the International Criminal Court (Oct. 3, 2002),
at http://www.hrw.org/legacy/campaigns/icc/docs/art98analysis.htm (stating that “[s]uch impunity agreements
violate the Rome Statute and should be opposed”). Many also criticized the U.S. insistence on including language
in Security Council resolutions to provide protections that it considered necessary for personnel from non–Rome
Statute parties against the Court’s jurisdiction, see SC Res. 1422 ( July 12, 2002), 1492 ( July 28, 2003), U.S. efforts
to prevent references to the ICC in the resolutions adopted by United Nations and other bodies, and the U.S. deci-
sions not to join consensus on the annual UN General Assembly resolutions regarding the Court or to participate
in the meetings of the Assembly of States Parties. See, e.g., UN GAOR, 57th Sess., 52d plen. mtg. at 10, UN Doc.
A/57/PV.52 (Nov. 19, 2002) (Rafael Martinez for the United States).

11 Most notably, the Bush administration instructed the U.S. Mission in New York to abstain on Security Coun-
cil Resolution 1593 (Mar. 31, 2005), so as to allow the Council to refer the situation in Darfur to the Court’s pros-
ecutor in March 2005. Soon thereafter, senior U.S. officials made statements that “not only do we not oppose the
ICC’s investigation and prosecutions in Sudan but we support its investigation and prosecution of those atrocities.”
George Gedda, U.S. Sees ICC in More Benevolent Light, WASH. POST, Dec. 29, 2006 (statement of John B. Bellinger
III), at http://www.washingtonpost.com/wp-dyn/content/article/2006/12/29/AR2006122900119.html. There
were numerous other statements to the same effect. See, e.g., U.S. Department of State, Remarks at the Brookings
Institution on the Situation in Darfur (Apr. 13, 2006) (statement of Deputy Secretary of State Robert Zoellick),
at http://2001–2009.state.gov/s/d/former/zoellick/rem/2006/64622.htm; ‘Meet the Press’ transcript for Dec. 21,
2008, NBC (Dec. 21, 2008) (interview with U.S. Secretary of State Condoleezza Rice), at http://www.nbcnews.
com/id/28337897/ns/meet_the_press/t/meet-press-transcript-dec/#.VS6i-flA4k0; see also Wasil Ali, ICC: ‘No
Sudanese Official Immune from Prosecution,’ SUDAN TRIB. (Dec. 18, 2006) (remarks of the chief ICC prosecutor,
Luis Moreno Ocampo, noting shift in U.S. policy and “mounting signs of the U.S. warming up to the ICC”), at
http://www.sudantribune.com/spip.php?article19321. Toward the end of the Bush administration, Legal Adviser
John Bellinger gave a speech acknowledging the valuable role that the Court can play and making clear that the
United States does not seek to prevent other countries from deciding to become parties to the Rome Statute. John
B. Bellinger III, Speech Before the Council on Foreign Relations (Apr. 25, 2008), at http://www.cfr.org/courts-
and-tribunals/bellingers-speech-united-states-international-criminal-court/p16110.

12 Nomination of Hillary R. Clinton to Be Secretary of State, Hearing Before the Senate Comm. on Foreign Relations,
111th Cong. 135 (2009), at http://www.nytimes.com/2009/01/13/us/politics/13text-clinton.html.

13 See Koh, supra note 2, at 534 (“many in our country still have fundamental concerns about the Rome Statute
that have prevented us from becoming a party”).
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full track record of the ICC before reaching decisions on how to move forward.”14 As the
Obama administration settled into office, the Review Conference that would take place in
Kampala in the first half of 2010 presented an opportunity to reengage with the Court and the
Rome Statute parties. Kampala emerged as a decision-forcing event that would help the admin-
istration marshal its efforts and energies, and also as a ready-made chance for the United States
to publicly reconfirm its commitment to international criminal justice. Yet that sense of oppor-
tunity was tempered by a note of challenge: much of the world saw the raison d’être of the Kam-
pala conference to be the adoption of amendments on the crime of aggression, and to bring to
closure the seven-year process that had led to a package of amendments with which the United
States had fundamental concerns. With those expectations, how could the United States work
toward an outcome in Kampala on the crime of aggression that would allow it to maintain its
trajectory toward a more mutually beneficial relationship with the Court?

An additional complication was that, absent U.S. participation, the Special Working Group
had produced a completed package of proposals,15 with compromises worked out on all but
those issues relating to the provisions on entry into force and on the Security Council (or other)
“filter” for the exercise of ICC jurisdiction. But the United States’ concerns extended well
beyond those two issues. A special report written by a bipartisan panel sponsored by the influ-
ential Council on Foreign Relations on the eve of the Review Conference concluded that a deci-
sion by the Rome Statute parties to enable the Court to exercise jurisdiction over the crime of
aggression “would jeopardize U.S. cooperation with the Court.”16

The U.S. delegation thus went to Kampala understanding that it would have to view the
impending negotiations through two different lenses. On the one hand, many partners in the
international community would be critical of the United States for having absented itself from
the Princeton Process and for then “parachuting in” with new ideas and proposed changes. On
the other hand, the U.S. delegation feared that the Kampala conference might produce an out-
come with which the United States fundamentally disagreed and that could provoke a serious
crisis in the warming United States relationship with the Court. The delegation thus needed
to gauge how the U.S. Congress and domestic audience would react to anything that might be
agreed in Kampala. ICC jurisdiction over the crime of aggression was a politically charged
issue, in which key U.S. views and interests seemed to be shared by only a small number of other
states, creating significant potential for charges that the Obama administration’s decision to
engage with the Court had been futile and naive.

14 See Nomination of Hillary R. Clinton to Be Secretary of State, supra note 12, at 131.
15 On an official level, the negotiations took place on a “general understanding that ‘nothing is agreed until every-

thing is agreed.’” Report of the Special Working Group on the Crime of Aggression, para. 4, ICC Doc. ICC-ASP/
7/SWGCA/2 (Feb. 20, 2009). At an informal level, however, many participants proceeded on the basis that the
crime-of-aggression package had consensus support subject only to resolution of the elements that had been
included in brackets. See Stefan Barriga, Against the Odds: Results of the Special Working Group on the Crime of Aggres-
sion, in INTERNATIONAL CRIMINAL JUSTICE: LAW AND PRACTICE FROM THE ROME STATUTE TO ITS REVIEW
621, 623 (Roberto Bellelli ed., 2010) (“On the face of it, only two issues remain to be resolved. The first is whether
the provisions on aggression should only be binding upon those States Parties that have accepted the amendment
(Article 121(5) [of the Rome Statute]), or whether the amendment would enter into force for all States Parties once
ratified by seven-eighths of them (Article 121(4) [of the Rome Statute]). The second is the question of the role of
the Security Council, and implicitly the role of the Permanent Members of the Council.”).

16 VIJAY PADMANABHAN, COUNCIL ON FOREIGN RELATIONS, SPECIAL REPORT NO. 55: FROM ROME TO
KAMPALA: THE U.S. APPROACH TO THE 2010 INTERNATIONAL CRIMINAL COURT REVIEW CONFERENCE 4
(2010).
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The Obama administration thus initiated a review of the overall posture of the United States
toward the ICC, including review of the draft provisions that already had been developed on
the crime of aggression. The administration’s most important symbolic decision may have
been its decision to attend in November 2009 the first meeting of the Assembly of States Parties
that was held after the administration took office. In his introductory speech to the assembly,
the new ambassador-at-large for war crimes issues, Stephen Rapp, struck a conciliatory note
in an intervention that was widely welcomed for its positive tone and sense of renewed U.S.
engagement.17

But even at that moment of reconciliation, the United States felt it necessary to sound a cau-
tionary note about the aggression issue. Said Rapp:

I would be remiss not to share with you my country’s concerns about an issue pending
before this body to which we attach particular importance: the definition of the crime of
aggression, which is to be addressed at the Review Conference in Kampala next year. The
United States has well-known views on the crime of aggression, which reflect the specific
role and responsibilities entrusted to the Security Council by the UN Charter in respond-
ing to aggression or its threat, as well as concerns about the way the draft definition itself
has been framed.18

As indicated above, there was concern within the U.S. government about the general feel-
ing—held by many of those who had participated in the Special Working Group and the
Princeton Process—that only two issues remained open, despite the formally stated agreement
that those discussions had been conducted on the principle that “nothing is agreed until every-
thing is agreed.”19 In our view, five issues beyond those considered “open” needed more work.
First, the definition of aggression itself—as set out in the amendment for Article 8 bis—seemed
exceedingly problematic. Nor did we agree that the terms of that definition should logically be
evaluated independently of the questions related to the conditions for exercising jurisdiction.
Second, the United States was concerned about the decision to address the role of the Security
Council through what the participants called “filter”—as opposed to “trigger”—mecha-
nisms.20 Third, there were questions about the extent to which states parties could or should
use any aggression amendments to the Rome Statute as a point of departure for enacting leg-
islation providing for jurisdiction over the crime of aggression in domestic courts. Fourth, we
became increasingly concerned about the extent to which enabling the Court to exercise juris-
diction over the crime of aggression could do harm to the Court itself. Those in the admin-
istration who were most supportive of a strengthened relationship with the Court feared that

17 Rapp said:

Having been absent from previous rounds of these meetings, much of what we will do here is listen and learn.
Our presence at this meeting, and the contacts that our delegates will seek with as many of you as possible,
reflects our interest in gaining a better understanding of the issues being considered here and the workings of
the Court.

Stephen J. Rapp, U.S. Ambassador at Large for War Crimes Issues, Speech to Assembly of States Parties (Nov. 19,
2009), at http://www.icc-cpi.int/iccdocs/asp_docs/ASP8/Statements/ICC-ASP-ASP8-GenDeba-USA-ENG.pdf.

18 Id.
19 See supra note 15.
20 Under the package that had been produced by the Special Working Group, “trigger” mechanisms included

those that exist under Article 13 of the Rome Statute for state referral and proprio motu situations, whereas the ques-
tion of “filters” would arise at a later stage, after the prosecutor had concluded that there was a reasonable basis to
proceed with an investigation. See Barriga, supra note 15, at 632.
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aggression jurisdiction would divert and distract the Court from its core mission of combatting
the “atrocity crimes”—war crimes, crimes against humanity, and genocide—over which the
Court was already able to exercise jurisdiction. They questioned whether adding aggression
into the mix would inevitably politicize the Court and the prosecutor, who would have to
decide—one way or the other—whether to pursue the inevitable allegations that both sides
would make in the event of armed conflict, charging that the other side had committed aggres-
sion? Finally, we asked, how would the aggression project affect overall relations between the
Court and the United States? Would the outcome of the Kampala conference deflect the tra-
jectory of our warming relationship with the Court, and undermine broader prospects for pro-
moting interests and values that the United States and the Court clearly shared?

Over many months, the United States team undertook extensive diplomatic efforts to better
understand the “crime of aggression package” developed through the Princeton Process and
the Special Working Group and the issues that it presented. The team engaged in detailed dis-
cussions with those who had been immersed in the process, including through participation
in informal, exceedingly useful meetings sponsored by the MacArthur Foundation in Glen
Cove, New York, and hosted by the Mexican Foreign Ministry in Mexico City, as well as dis-
cussions at the meeting of the Assembly of States Parties itself and at the resumed session held
in New York in March 2010. Those discussions identified a range of questions that concerned
the United States, some of which we discuss below.

II. THE ROLE OF THE SECURITY COUNCIL AND THE MAINTENANCE OF

INTERNATIONAL PEACE AND SECURITY

The United States’ views about the role of the Security Council were well known from the
outset: the Court should not exercise jurisdiction over the crime of aggression unless the Secu-
rity Council had first determined that a state act of aggression has occurred. We recognized that
few beyond the other permanent members of the Security Council shared this view, which
some in the international community saw as designed simply to protect the permanent mem-
bers from the possibility of prosecution. In fact, however, our views were anchored in the UN
Charter, its negotiating history, and the special importance attached to the role of the Security
Council in making determinations about whether a state has committed aggression.21 There
are obvious differences in kind between the crime of aggression and the atrocity crimes. Unlike
a prosecution for those other crimes, a prosecution of an individual for the crime of aggression
must necessarily turn on a prior determination that a state act of aggression has been commit-
ted. For that reason, the notion that the Security Council would first need to determine that
a state had committed an act of aggression appeared central to the approach of the International
Law Commission in its draft statute for an international criminal court.22 Indeed, the very
premise of UN General Assembly Resolution 3314 (discussed further below)—upon which

21 See Remarks by D. Stephen Mathias, in The Definition of Aggression and the ICC, 96 ASIL PROC. 181, 182
(2002).

22 See id. at 182 (noting that Article 23, paragraph 2, of the draft statute adopted by the International Law Com-
mission provided that no complaint related to an act of aggression could be brought before the Court “unless the
Security Council has first determined that a State has committed the act of aggression which is the subject of the
complaint”) (emphasis added); International Law Commission, Report on the Work of Its Forty-Sixth Session, UN
GAOR, 49th Sess., Supp. No. 10, at 84, 86, UN Doc. A/49/10 (1994) (“Any criminal responsibility of an indi-
vidual for an act or crime of aggression necessarily presupposes that a State had been held to have committed
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the entire package of amendments adopted at Kampala purportedly rests—was the mainstream
view that core responsibility for determining whether aggression has occurred lies with the
Security Council.

At a more conceptual level, the crime of aggression demands deeper consideration of how
international institutions should balance the interests of peace versus justice. ICC supporters
firmly believe in the notion of “No peace without justice.”23 With respect to atrocity crimes,
there is a widespread view that agreements ending conflicts must not absolve those responsible
for such crimes, and the Rome Statute speaks of crimes that “must not go unpunished.” Justice
interests in ensuring accountability must not be sacrificed to the interests of peace, even if real-
life issues of sequencing and timing complicate the application of that principle in particular
cases. When political solutions immunize those responsible for such atrocities, more damage
than good may be caused to peace itself.24

But there appears to be no such consensus with respect to the crime of aggression. The crime
of aggression seems fundamentally different insofar as members of the international commu-
nity must consider political factors in deciding whether to investigate and prosecute, or even
to forgo assigning blame in the interests of bringing a conflict to a close. Suppose two countries
fight a war, each accusing the other of having committed aggression in starting the war; after
protracted conflict, they are finally ready to sign a peace treaty, each insisting on assurances that
their leaders will not be prosecuted for having started the war. Should claims of justice obstruct
peace? Peace agreements commonly avoid assessing blame regarding who started a conflict in
the first place. How prepared will the international community be to intervene to prevent the
parties from agreeing that each others’ leaders should not be prosecuted? And what damage will
be done to the fabric of international criminal law, as well as efforts to promote peace, if such
protections from prosecution are declared inadmissible?

Inevitably, the international community will want to strike a different balance between
peace and justice when asking “who started this war?” than when asking “did the combatants
commit atrocities?” Aggression determinations are different in kind: they fundamentally
require a political assessment and political management. In our view, such assessment is of the
type that the Charter has traditionally assigned to the Security Council. But whether or not one
agrees with that, assigning that role to an ostensibly apolitical Court would inject the ICC into
treacherous political waters that would threaten to undermine both the Court’s credibility and
that of the greater international criminal justice project.

III. THE DEFINITIONS IN ARTICLE 8 BIS

As discussed above, Princeton Process participants widely considered that they had finalized
a definition of aggression and that all that remained for the Kampala conference to address were
the conditions for exercising jurisdiction and the process by which the amendments would
enter into force. The United States did not agree with that definition, nor did it share the view

aggression, and such a finding would be for the Security Council acting in accordance with Chapter VII of the Char-
ter . . . to make.”) (emphasis added).

23 See, for example, the nongovernmental organization of the same name, at http://www.npwj.org/.
24 See, e.g., Peace and Justice in Post-conflict Societies—the UN Position, 3 INT’L ORG. L. REV. 395, 395 (2006)

(legal opinions of the Office of Legal Affairs of the United Nations) (“The UN does not recognize any amnesty for
genocide, crimes against humanity, war crimes and other serious violations of international humanitarian law.”).
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that the issue of the definition should be viewed as independent of the other two issues. As indi-
cated above, the crime of aggression differs from the other ICC crimes in that an individual
cannot be found guilty of having committed the crime of aggression without a prior determi-
nation that the state itself had committed aggression. The Princeton Process and the Special
Working Group had developed highly debatable definitions of both the state “act of aggres-
sion” and the individual “crime of aggression.”

A. The Definition of the State “Act of Aggression”

Paragraph 2 of Article 8 bis of the draft amendments produced by the Special Working
Group defined the state act of aggression.25 The first sentence provided a generic definition of
“act of aggression” as “the use of armed force by a State against the sovereignty, territorial integ-
rity or political independence of another State, or in any other manner inconsistent with the
Charter of the United Nations.” The second sentence then contained an enumerative defini-
tion, listing specific acts that qualify as an act of aggression. Both these sentences draw heavily
from language in the annex to General Assembly Resolution 3314 (XXIX) of December 1974
(“Resolution 3314”),26 but they stripped out clear limitations found in the text of that reso-
lution. The manner in which that language was embedded without limitation in draft Article
8 bis risked fundamentally changing the way that it would operate.

1. The first sentence of the definition of the state “act of aggression.” Specifically, the first sentence
of draft Article 8 bis(2)—nominally drawn from Resolution 3314—made it appear that any
illegal use of armed force would constitute an act of aggression, even though Resolution 3314
clearly contemplated that only certain illegal uses of force would do so.27 By calling upon states
“to refrain from all acts of aggression and other uses of force contrary to the Charter,”28 paragraph
3 of Resolution 3314 made clear that not all illegal uses of force constitute aggression. But the
amendments produced by the Special Working Group eliminated the phrase that made clear
that aggression occurs only “as set out in this Definition.”29 The Special Working Group’s draft
Article 8 bis(2) thus seemed to eliminate the other elements that had been incorporated into
Resolution 3314 to make clear that—to constitute an act of aggression—a use of force not only
must violate Article 2(4) of the UN Charter but must also satisfy other criteria.

First, gravity: to constitute an act of aggression, an illegal use of force must be of sufficient
gravity, a notion reflected throughout Resolution 3314. For example, in the annex that
includes the definition of aggression, preambular paragraph 5 states that “aggression is the most
serious . . . form of the illegal use of force.” Article 2 of the definition itself adds that a deter-
mination that an act of aggression has been committed is not justified if “the acts concerned
or their consequences are not of sufficient gravity.”

25 ICC Doc. ICC-ASP/7/SWGCA/2, supra note 15.
26 Definition of Aggression, GA Res. 3314 (XXIX), annex (Dec. 14, 1974).
27 Article 1 of the Resolution 3314 definition states: “Aggression is the use of armed force by a State against the

sovereignty, territorial integrity or political independence of another State, or in any other manner inconsistent with
the Charter of the United Nations, as set out in this Definition.” Id., Art. 1 (emphasis added).

28 Definition of Aggression, supra note 26, para. 3 (emphasis added).
29 Specifically, the first sentence of Article 8 bis (2) omits the key phrase from Article 1—“as set out in this Def-

inition”—a phrase that, by incorporating the seven other articles that contained additional elements modifying
what the meaning of the sentence would otherwise be, was clearly intended to establish that not all violations of
Article 2(4) constitute acts of aggression.
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Second, other relevant circumstances: under Resolution 3314, a determination whether an
illegal use of force constitutes an act of aggression requires a consideration of “other relevant
circumstances.” Thus, preambular paragraph 10 of the annex containing the definition of
aggression made clear that “whether an act of aggression has been committed must be consid-
ered in the light of all the circumstances of each particular case” (emphasis added) and that the
Resolution 3314 definition constitutes only “guidance” regarding the ultimate determination.
Similarly, Article 2 of the Resolution 3314 definition makes clear that, apart from whether the
acts concerned or their consequences are of sufficient gravity, “other relevant circumstances”
can justify a conclusion that an act of aggression has not been committed.

Third, purpose: the negotiating record of Resolution 3314 contains specific statements by
the United States that the phrase “other relevant circumstances” includes the particular pur-
poses for which the state concerned had acted, such as whether the purpose was to acquire ter-
ritory. An earlier draft of what became Resolution 3314 specifically stated that “the purposes
of the States involved” were among the “other relevant circumstances” to be taken into account
in determining whether an act of aggression had occurred.30 The United States agreed that “it
was unnecessary to make special reference to the intent or purpose (including the proof of ani-
mus) of the States involved, that notion being covered by the phrase ‘other relevant circum-
stances.’”31 Similarly, the Soviets—hardly at that point a partner of the United States—“at-
tached great importance to the intentions of the States parties to a conflict” and stated that the
Security Council “must analyse the intentions of the States involved . . . to identify the true
aggressor.”32

At bottom, Resolution 3314 was a political declaration that did not contain an actual def-
inition at all, at least in a legal sense. The “other relevant circumstances” that Resolution 3314
recognized as needing assessment extended beyond purpose. Inclusion of the phrase “other rel-
evant circumstances” thus reflected a recognition that determining an act to be aggression
required a political assessment of the situation as a whole, whatever conclusion might otherwise
be suggested by the other provisions of Resolution 3314. If the drafters of the Kampala amend-
ments are taken to have expressly provided that it was for the Court to “conclude that a deter-
mination that . . . aggression has been committed would not be justified in the light of other

30 Consolidated Text of the Reports of the Contact Groups and of the Drafting Group, in Report of the Special
Committee on the Question of Defining Aggression, Annex II, App. A, UN Doc. A/9019, A, at 16 (1973). The
draft of the so-called Six Powers (Australia, Canada, Italy, Japan, United Kingdom, and United States) that was
considered in the run-up to the adoption of Resolution 3314 included an illustrative list of purposes that were of
the type that might be consistent with a conclusion that a particular use of force constituted aggression. In particular,
uses of force might constitute acts of aggression if they were undertaken “[i]n order to: (1) Diminish the territory
or alter the boundaries of another State; (2) Alter internationally agreed lines of demarcation; (3) Disrupt or interfere
with the conduct of affairs of another State; (4) Secure changes in the government of another State; or (5) Inflict
harm or obtain concessions of any sort.” The precise list of purposes in the Six Powers draft is less important than
the fact that it was clearly contemplated that purpose should be an element to be considered in determining whether
an act of aggression had occurred. Draft Proposals Before the Special Committee, in Report of the Special Com-
mittee on the Question of Defining Aggression, supra, Annex I, at 11–12.

31 See Report of the Special Committee on the Question of Defining Aggression, UN GAOR, 29th Sess., Supp.
No. 19, UN Doc. A/9619, at 23 (1974).

32 Id. at 36; see also Andreas L. Paulus, Peace Through Justice? The Future of the Crime of Aggression in a Time of
Crisis, 50 WAYNE L. REV. 1, 27 (2004) (discussing litigation under German domestic law distinguishing aggression
from “a mere violation of the prohibition on the use of force” and noting that the absence of a specific intent “to
disturb the peaceful coexistence of peoples” and the “benign motives of NATO action” rendered the German gov-
ernment non-prosecutable).
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relevant circumstances,” there would be no guidance as to what those circumstances are or how
they would affect a determination about whether aggression had occurred. Inclusion of the
“other relevant circumstances” language would have risked revealing that application of the
definition required essentially political judgments. But because Resolution 3314 clearly did
assume that the making of such political judgments would be required, stripping out the ele-
ment of political judgment that had made the Resolution 3314 “definition” workable turned
the logic of the resolution on its head. Our view was, of course, that under the Charter system
it was the Security Council that was responsible for making the necessary political judgments.
But even those who feel that these decisions should not be left to the Security Council must
concede that someone must make these political judgments in order to make it workable to use
Resolution 3314 as a starting point to evaluate what constitutes aggression. It seems inconsis-
tent with the essential judicial nature of the ICC to place such fundamentally political deter-
minations in the hands of a criminal prosecutor and a group of judges.

2. The second sentence of the definition of the state “act of aggression.” We also found confus-
ing the second sentence of Article 8 bis(2), which provides:

Any of the following acts, regardless of a declaration of war, shall, in accordance with
United Nations General Assembly resolution 3314 (XXIX) of 14 December 1974, qualify
as an act of aggression:

(a) The invasion or attack by the armed forces of a State of the territory of another State,
or any military occupation, however temporary, resulting from such invasion or
attack, or any annexation by the use of force of the territory of another State or part
thereof;

(b) Bombardment by the armed forces of a State against the territory of another State or
the use of any weapons by a State against the territory of another State;

(c) The blockade of the ports or coasts of a State by the armed forces of another State;

(d) An attack by the armed forces of a State on the land, sea or air forces, or marine and
air fleets of another State;

(e) The use of armed forces of one State which are within the territory of another State
with the agreement of the receiving State, in contravention of the conditions provided
for in the agreement or any extension of their presence in such territory beyond the
termination of the agreement;

(f) The action of a State in allowing its territory, which it has placed at the disposal of
another State, to be used by that other State for perpetrating an act of aggression
against a third State;

(g) The sending by or on behalf of a State of armed bands, groups, irregulars or merce-
naries, which carry out acts of armed force against another State of such gravity as to
amount to the acts listed above, or its substantial involvement therein.

This sentence drew from Article 3 of the Resolution 3314 definition but, like the first sentence,
did so in a manner that omitted key elements that had been essential for making the language
of the Resolution 3314 definition workable. This enumerative list had been workable in Res-
olution 3314 only because it had been designed as “guidance” for the Security Council, effec-
tively allowing the Council to modify or supplement the list as it considered necessary to fit
a given situation. To decide whether a particular act indeed constituted an act of aggression,
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the Council would take into consideration such issues as gravity, intent, and “other relevant
circumstances.” Thus, a determination as to whether aggression has occurred would necessarily
require an assessment of broader “relevant circumstances” and the making of political judg-
ments in applying the definition—assessments that Resolution 3314 had presumed the Secu-
rity Council would need to make. The need for this approach becomes clear when one takes
a closer look at the nature of the acts listed in the second sentence. For example, absent such
an assessment:

– Subparagraph (a) would appear to define as aggression “any military occupation,
however temporary, resulting from [an invasion or attack by the armed forces of a
state of the territory of another state],” and thus on its face would appear to charac-
terize as aggression such things as the Allied occupations following World War II.

– Subparagraph (b) would appear to cover the “use of any weapons by a State against
the territory of another State [or part thereof]” and thus on its face would appear to
cover brief skirmishes of relatively little real consequence.

– Subparagraph (e) would appear to cover the “use of armed forces of one State which
are within the territory of another State with the agreement of the receiving state, in
contravention of the conditions provided for in the agreement,” and thus on its face
would appear to cover such non-aggressive matters as relatively minor violations of
bilateral agreements.

Strangely, the enumerative list appeared not only overinclusive but also underinclusive. For
example, the list seemed woefully out-of-date with respect to the modern threat posed by inter-
national terrorism. Paragraph (f) applies to a state’s action in putting its territory at the disposal
of another “state” for perpetrating an act of aggression against a third state, but never addresses
the possibility of a state putting its territory at the disposal of nonstate actors. Similarly, having
drawn from a list that had been finalized in 1974, there was understandably no mention or even
hint of how Resolution 3314’s definition might apply in the cases of cyberwarfare that have
recently emerged as one of the greatest potential security threats facing the international com-
munity.

Because the second sentence of Article 8 bis(2) does include the phrase “in accordance
with . . . General Assembly Resolution 3314,” it could be argued that any of the seven enu-
merated acts would qualify as acts of aggression only insofar as they would do so under Res-
olution 3314. But for several reasons, we lacked sufficient confidence that that reading would,
in fact, be attached to the sentence. First, the parallel to the phrase “in accordance with United
Nations General Assembly resolution 3314” used in Article 8 bis(2) was the phrase “subject to
and in accordance with the provisions of article 2” that the General Assembly included in Arti-
cle 3 of the annex to Resolution 3314. This wording left no doubt that the extent to which the
enumerated acts constituted acts of aggression was “subject to” the provisions of Resolution
3314.33 But “in accordance with”—by itself—does not necessarily mean the same thing as

33 The precise language of Article 2 of the Resolution 3314 definition, to which the provisions of Article 3 are
subject, is as follows:

The first use of armed force by a State in contravention of the Charter shall constitute prima facie evidence
of an act of aggression although the Security Council may, in conformity with the Charter, conclude that a
determination that an act of aggression has been committed would not be justified in the light of other relevant
circumstances, including the fact that the acts concerned or their consequences are not of sufficient gravity.
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“subject to and in accordance with”; the argument that the two phrases might be intended to
mean the same thing is undermined by the fact that the drafters had excluded the “subject to”
portion of the phrase used in Resolution 3314.

Furthermore, it seemed dubious that the drafters intended to make application of the entire
list “subject to” the conditions of the Resolution 3314 definition, because doing so, on the face
of the language, would have made the entire question subject to a determination by the Security
Council, as it is in Resolution 3314. Yet a great number of states participating in the Princeton
Process negotiations had clearly resisted accepting such a role for the Security Council. If the
Court itself, rather than the Security Council, was supposed to decide whether the acts at issue
were of “sufficient gravity” or whether “other relevant circumstances” warranted a conclusion
that a state had not committed aggression, the language of Article 8 bis(2)—and, indeed, the
language of the entire package of amendments, as well as the reports of the Special Working
Group and the Princeton Process—did not offer the guidance that the Court would need on
exactly how to exercise that discretion. Thus, Article 8 bis(2)’s language created ambiguity
about whether gravity or other circumstances must be considered in determining whether a
particular use of force constitutes an act of aggression. This issue seemed far too important to
leave ambiguous, especially when defining an international crime.

3. The relationship between the two sentences in the definition of the state “act of aggres-
sion.” Finally, we were concerned about the lack of clarity in the relationship between the two
sentences of Article 8 bis(2). As we have seen, the first (generic) sentence suggested that any
illegal use of force constituted an act of aggression, while the second (enumerative) sentence
listed seven categories of acts that would qualify as an act of aggression. This structure left
unclear whether

– an act must fall within both the generic and enumerative definitions in order to con-
stitute an act of aggression;

– an act qualifies as aggression if it falls within either of the two sentences in the def-
inition; or

– the second sentence is intended as a non-exhaustive list of acts that are considered
automatically to fall within the generic definition; in other words, any of the enu-
merated acts are considered automatically to constitute the use of armed force “against
the sovereignty, territorial integrity or political independence of a state, or in any
other manner inconsistent with the Charter of the United Nations.”34

The italicized language at the end of the sentence (our emphasis) made clear that it would not be justified to conclude
that any of the enumerated acts would be an act of aggression absent the requisite gravity or “other relevant cir-
cumstances.”

34 This last approach—that the two sentences are considered coterminous—was perhaps suggested by the draft
Elements of Crimes, the third element of which was as follows: “The act of aggression—the use of armed force by
a State against the sovereignty, territorial integrity or political independence of another State, or in any other manner
inconsistent with the Charter of the United Nations—was committed.” This last approach also appears consistent
with the views expressed by delegations during the negotiations that were summarized as follows in the Special
Working Group’s report of its June 2008 meeting:

Those delegations that supported the drafting of paragraph 2 expressed their understanding that the list of
crimes was, at least to a certain extent, open. Acts other than those listed could thus be considered acts of aggres-
sion, provided that they were of a similar nature and gravity to those listed and would satisfy the general criteria
contained in the chapeau of paragraph 2. In this connection, it was stressed that the right balance had been
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Apparently, the lack of clarity about the relationship between the two sentences was raised
in the course of the work of the Special Working Group and the Princeton Process. The two
sentences had previously been set forth as separate paragraphs within what had become Article
8 bis(2). The February 2009 Special Working Group report states that the two paragraphs were
combined in order to address that lack of clarity.35 But simply moving the two sentences phys-
ically closer to one another only highlighted the lack of clarity about the relationship between
the two sentences.

In sum, Article 8 bis was, in our view, woefully lacking in providing a workable definition
of “act of aggression.” The text failed to grapple in an appropriate manner with the ideas of
gravity or “other relevant circumstances,” failed to ensure against being interpreted in a way
that was inconsistent with customary international law, and failed to accurately reflect the ele-
ments of Resolution 3314 upon which it was purportedly based. We were troubled by the
extent to which others were willing to gloss over what seemed to us to be obvious shortcomings
in the legal definition of a term that carries such central importance.

B. The Definition of the Individual “Crime of Aggression”

Paragraph 1 of proposed Article 8 bis provided that a “crime of aggression,” for which an
individual could be criminally liable, would mean the following:

the planning, preparation, initiation or execution, by a person in a position effectively to
exercise control over or to direct the political or military action of a State, of an act of
aggression which, by its character, gravity and scale, constitutes a manifest violation of the
Charter of the United Nations.

This definition raised at least two important issues: (1) whether the predicate for individual
responsibility should be that the state has committed “an act of aggression” as opposed to a “war
of aggression”; and (2) what the threshold for seriousness should be before individual criminal
liability would properly lie.

1. An “act of aggression” versus a “war of aggression.” Most of General Assembly Resolution
3314 was focused on whether a state act of aggression had occurred. The only provision of the
Resolution 3314 definition that spoke to criminal responsibility of individuals was Article 5,
which spoke of criminal responsibility only in the context of a “war of aggression.”36 The phrase
“war of aggression” was drawn directly from Article 6 of the Charter of the International Mil-
itary Tribunal, which defined the crimes that were subject to prosecution at Nuremberg. Thus,
it was the “planning, preparation, initiation or waging of a war of aggression”—as opposed to

struck in the Chairman’s paper by including a generic definition in the chapeau of paragraph 2, along with
the non-exhaustive listing of acts of aggression.

Report of the Special Working Group on the Crime of Aggression, para. 34, in ICC Doc. ICC-ASP/6/20/Add.l,
Annex II (2008).

35 See Report of the Special Working Group on the Crime of Aggression, ICC Doc. ICC-ASP/7/SWGCA/2, supra
note 15, para. 14 (stating that the space between the two sentences was deleted to “enhance clarity”).

36 See GA Res. 3314 (XXIX), supra note 26, annex, Art. 5(2) (“A war of aggression is a crime against international
peace.”).
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an individual act or acts of aggression—that was the necessary predicate for criminal liability.37

It had been the United States’ view that only wars of the type launched by Nazi Germany would
appropriately form a model for the crime of aggression. The distinction between “act of aggres-
sion” and “war of aggression” was clearly noted in the comments of delegates leading to the
adoption of Resolution 3314.38 Later, that distinction was widely recognized, including
famously by Germany’s statements in 2000 that “use of the term ‘war’—instead of ‘act’—of
‘aggression’ is of great significance” and that “[t]here is no evidence whatsoever to suggest
that . . . the crime of aggression under customary international law could have undergone a
broadening beyond its narrow content as expressed by the term ‘war of aggression.’”39

The Special Working Group amendments nevertheless took a different approach, contem-
plating that liability for the crime of aggression could be triggered by an individual’s involve-
ment in a mere “act of aggression.” Of course, many of the acts listed in the enumerative portion
of Article 8 bis that were explicitly referred to as “acts” of aggression might be elements of a war
of aggression if undertaken as part of a broader campaign. But it is hardly self-evident that they
should be considered by themselves to qualify as the necessary predicate for the crime of aggres-
sion. The absence of an explicit requirement that a state have waged a “war of aggression”
appeared to depart from customary international law and was another point that significantly
concerned the United States.

2. The “threshold” issue. The Special Working Group amendments further stated that the
“crime of aggression”—the offense for which an individual may be criminally prosecuted
“means the planning, initiation or execution . . . of an act of aggression which, by its character,
gravity and scale, constitutes a manifest violation of the Charter of the United Nations” (emphasis
added). Under this language, the threshold test was thus whether the act committed by the state
constituted a “manifest” violation of the Charter. The “character, gravity and scale” of the
state’s action appeared relevant only insofar as they bore on the question whether the violation
of the Charter is “manifest.” Yet, standard definitions of the word “manifest” suggest some-
thing that is evident, obvious, apparent, or plain,40 without necessarily connoting the egre-
giousness or flagrance that would ordinarily be considered essential to distinguish aggression
for which individual criminal liability might lie from other illegal uses of force. Thus, a use of
force, such as the firing of a single bullet that flies across a border, might constitute a plain—or

37 Charter of the International Military Tribunal, Art. 6, Aug. 8, 1945, 59 Stat. 1544, 8 UNTS 279 (Nuremberg
Charter) (defining “crimes against peace” as “namely, planning, preparation, initiation or waging of a war of aggres-
sion, or a war in violation of international treaties, agreements or assurances, or participation in a common plan or
conspiracy”); see also Charter of the International Military Tribunal for the Far East, Art. 5, Jan. 19, 1946, TIAS
No. 1589 (Tokyo Tribunal); Declaration on Principles of International Law Concerning Friendly Relations and
Co-operation Among States in Accordance with the Charter of the United Nations, GA Res. 2625, pmbl. (Oct.
24, 1970) (specifying that it is a “war of aggression [that] constitutes a crime against the peace” (emphasis added)).

38 See, e.g., Report of the Special Committee on the Question of Defining Aggression, supra note 31, at 16 ( Japan
affirming “that an act of aggression which was not part of a war of aggression gave rise only to State responsibility”).

39 See Proposal Submitted by Germany: The Crime of Aggression, paras. 20–21, PCNICC/2000/WGCA/DP.4
(Nov. 13, 2000).

40 See THE RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE, COLLEGE EDITION 813 (New
York, 1980). The entry goes on to give “clear,” “distinct,” and “unmistakable” as synonyms. In a similar vein that
appears to focus on considerations related to clarity, Article 46(2) of the Vienna Convention on the Law of Treaties,
May 23, 1969, 1155 UNTS 331, provides that a state may not invoke the fact that its consent to be bound by a
treaty has been expressed in violation of its internal law regarding competence to conclude treaties unless that vio-
lation was, inter alia, manifest; and then proceeds to provide that “[a] violation is manifest if it would be objectively
evident to any State conducting itself in the matter in accordance with normal practice and good faith.”
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“manifest”—violation of the Charter but nevertheless be relatively trivial in real terms. The
blurring of the distinction between the two situations thus became another point of significant
concern for the United States.

C. Would Overbroad Definitions Chill Lawful Uses of Force?

In the course of our discussions, some argued that the absence of appropriate thresholds in
Article 8 bis should not concern us because separate provisions of the Rome Statute—for exam-
ple, Articles 1 and 5—would erect a sufficient threshold for prosecution. They argued that the
Court, in any event, is empowered to prosecute only “the most serious crimes of concern to the
international community as a whole”41 and consequently both that the Court would find a case
inadmissible if it is “not of sufficient gravity to justify further action by the Court”42 and that
a case would not proceed if it would “not serve the interests of justice.”43

For at least four reasons, however, these arguments offered us insufficient comfort. First, a
decision not to investigate or prosecute would not obviate the fact that such acts would have
been deemed to constitute either an “act of aggression” by a state or the “crime of aggression”
by an individual, under what would be taken as widely accepted definitions that would be
treated as having the imprimatur of the ICC. Others in the international community could be
readily expected to label them as such for their own political advantage, using the definition
to “demonstrate” that another country had committed aggression, perhaps even using that fact
to justify supposedly defensive military action of their own. Even assuming that the Court ulti-
mately agreed not to investigate or prosecute, action by the Office of the Prosecutor could cast
a long shadow and, during the typically long period during which it conducts its preliminary
examinations, provide opportunities for critics to rally opposition to legitimate actions. Sec-
ond, the International Military Tribunal at Nuremberg itself called the initiation of a war of
aggression “not only an international crime [but] the supreme international crime.”44 Thus, the
nature of aggression is such that it would be difficult for the Court, in the case of acts that lit-
erally met the definition of aggression, either to dismiss those acts as falling outside the most
serious crimes of concern to the international community or to leave them unprosecuted in
response to an appeal to the interests of justice. Third, the adoption of the definition in a treaty
as significant as the Rome Statute might well affect the way that states and others in the inter-
national community view customary international law, as is often said to have happened with
respect to the definitions of “war crimes” and “crimes against humanity” in the Rome Statute.
Fourth, even if it was true that the Court might decide not to investigate or prosecute any par-
ticular act that fell within the definition of the “crime of aggression,” the act would not nec-
essarily escape attempts to investigate or prosecute elsewhere, such as in domestic courts. This
concern seemed all the more important in view of the ICC’s foundational principle of com-
plementarity, which calls for states to adopt national laws to investigate or prosecute crimes
defined in the Rome Statute. Indeed, the basic notion underlying Article 5 of the Rome Stat-
ute is not that lesser cases—that is, cases that are not among the most serious crimes of

41 Rome Statute, supra note 1, Art. 5(1).
42 Id., Art. 17(1)(d).
43 Id., Art. 53(1)(c).
44 Judicial Decisions, International Military Tribunal (Nuremberg), Judgment and Sentences, 41 AJIL 172, 186

(1947) (emphasis added).
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concern to the “international community as a whole”—will remain uninvestigated or
unprosecuted, but rather that such investigations and prosecutions will be left to be pur-
sued in national legal systems.

As a policy matter, the ambiguities embedded in the Article 8 bis definitions risk a profound
chilling effect. Supporters of ICC jurisdiction over the crime of aggression claim that fear of
individual responsibility will make those responsible for the use of military force think twice
before resorting to force . But there is a concomitant risk that a broad or vague definition will
over-chill by discouraging states from using force in cases where they should. Thus, states may
become unduly reluctant to risk involvement even in military actions that are lawful and appro-
priate, if such involvement creates an inherent and unpredictable risk of ICC investigation or
prosecution. Ironically, one such result could be that the ICC ends up prolonging violence and
abuses of human rights by deterring future military actions—for example, ones parallel to the
intervention frequently urged in Rwanda in 1994—aimed at stopping the commission of
genocide, war crimes, and crimes against humanity, which the Rome Statute sought to
eliminate. It would be hugely tragic if this chilling effect discouraged states from stopping
preventable genocide, war crimes, and crimes against humanity, and thus limited states’
responses to post hoc efforts at accountability. These amendments could also chill non–
Rome Statute parties by offering a new political weapon to those who would criticize legit-
imate action as aggression, thereby greatly complicating the task of building the multi-
lateral coalitions that are necessary for such actions.45

D. The Understandings

The Understandings attached as Annex III to the resolution on aggression adopted at Kam-
pala were intended to address these concerns, but they ended up addressing only some of the
weaknesses of the definition of “act of aggression” identified above. For these purposes, the
most important Understanding was contained in paragraph 6, which provided:

It is understood that aggression is the most serious and dangerous form of the illegal use
of force; and that a determination whether an act of aggression has been committed
requires consideration of all the circumstances of each particular case, including the gravity
of the acts concerned and their consequences, in accordance with the Charter of the United
Nations.

Happily, this language clarified at least two points: (1) only “the most serious and dangerous”
forms of illegal use of force constitute aggression, and (2) the determination whether an illegal
use of force constitutes aggression “requires consideration of all the circumstances of each par-
ticular case,” including “the gravity of the acts concerned and their consequences.”46 Still, as

45 We have heard anecdotal evidence that such a chilling effect has already hindered international efforts to stop
the ongoing slaughter in Syria. Such a chilling effect could well encourage international actors to engage in behavior
against which force would otherwise appropriately be used, and thereby have the perverse effect of undermining
rather than strengthening international peace and security. Cf. William H. Taft, Self-Defense and the Oil Platforms
Decision, 29 YALE J. INT’L L. 291, 299–300 (2004).

46 Another Understanding related to the definition of “crime of aggression” as opposed to “act of aggression.”
Specifically, paragraph 7 provided:

It is understood that in establishing whether an act of aggression constitutes a manifest violation of the Char-
ter of the United Nations, the three components of character, gravity and scale must be sufficient to justify
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discussed above, the assessment of these issues inevitably requires judgments that are almost
wholly political in nature, with little direct guidance for the prosecutor and Court to apply.

Regrettably, the Kampala Review Conference failed to include a further Understanding pro-
posed by the United States to address questions related to humanitarian intervention more
explicitly. Whatever one’s legal views on whether humanitarian intervention is a permissible
basis under international law for resorting to force, a true humanitarian intervention should
not be considered “aggression” and should not entail the risk of international criminal pros-
ecution. The language that the United States put forward would clearly have excluded the use
of force to prevent the very atrocity crimes that the Rome Statute itself aims to prevent: geno-
cide, crimes against humanity, and war crimes.47 One can argue that this principle is implicit
in the other elements of paragraph 6 of the Understandings, but the Kampala conference’s
reluctance to address explicitly such an important concern leaves the issue with an unfortunate
ambiguity that may make it harder to prevent atrocity crimes in the future.

The United States also remained concerned about arguments that the Understandings are
legally irrelevant and not part of what the Court should take into account in considering any
cases involving the crime of aggression.48 In our view, the Understandings are both legally cor-
rect and legally relevant as they reflect the meaning that the states parties attributed to the terms
of the amendments at the time that the parties adopted them.

We believe it important for the states parties and others to continue to affirm all of these
principles in the months and years ahead, thereby eliminating doubt and guarding against
backsliding on these vital points.

IV. JURISDICTION IN NATIONAL COURTS OVER THE CRIME OF AGGRESSION, AND THE

ROLE OF STATE CONSENT

In the diplomatic discussions leading to the Kampala Review Conference, there were con-
siderable discussions about “state consent”—that is, whether the Court should be able to pro-
ceed with investigations and prosecutions of the crime of aggression where only the “victim

a “manifest” determination. No one component can be significant enough to satisfy the manifest standard by
itself.

This Understanding was designed to underscore that the three factors in determining whether an act of aggression
is a manifest violation of the UN Charter—character, gravity, and scale—must be read conjunctively; that is, the
use of the word “and” in Article 8 bis(1) is based on an understanding that any one element could not be sufficient
for this purpose and that all must be present. This does not directly address, of course, the more fundamental con-
cerns, as described above, about the way that the Court may ultimately interpret the word “manifest.” The Kampala
participants declined to adopt proposed language that more straightforwardly stated that “it is only a war of aggres-
sion that is a crime against international peace.” Still, it remained our view that it is on that basis that the Court would
need to proceed if a crime of aggression case was ever prosecuted—a point made by Resolution 3314 itself.

47 Non-paper by the United States, reproduced in THE TRAVAUX PRÉPARATOIRES OF THE CRIME OF AGGRES-
SION 751–52 (Stefan Barriga & Claus Kress eds., 2012); see also Statement at the Review Conference of the Inter-
national Criminal Court ( June 4, 2010), at http://www.state.gov/s/l/releases/remarks/142665.htm (statement by
Legal Adviser Harold Hongju Koh, U.S. Department of State, arguing for Understandings that would “make clear
that those who undertake efforts to prevent war crimes, crimes against humanity or genocide—the very crimes that
the Rome Statute is designed to deter—do not commit ‘manifest’ violations of the UN Charter within the meaning
of Article 8 bis. Regardless of how states may view the legality of such efforts, those who plan them are not com-
mitting the ‘crime of aggression’ and should not run the risk of prosecution.”).

48 See, e.g., Kevin Jon Heller, The Uncertain Legal Status of the Aggression Understandings, 10 J. INT’L CRIM. JUST.
229 (2012) (arguing that the Court would have the right to ignore the Understandings unless they are adopted by
all of the states parties to the Rome Statute).
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state” has consented, or whether, instead, the consent of the alleged “aggressor state” should
also be required.49 As described above, the United States’ view had been that the ICC should
be able to exercise jurisdiction only if the Security Council has made a prior determination that
aggression had, in fact, occurred. The United States was therefore less focused upon whether
the consent of the “aggressor state” should be required for the Court to proceed than were many
of the other states that attended the meetings in Kampala. Nevertheless, the question had
important implications for how the adoption of the amendments could “spill over” to parties
outside the Court itself—in particular, how the crime of aggression might be investigated and
prosecuted in national courts.

Describing the risk of unjustified domestic prosecutions at the start of the Review Confer-
ence, one of us (speaking as Legal Adviser) said:

Too little attention has yet been paid to the question of how, if at all, the principle of com-
plementarity would apply to the crime of aggression. The definition does little to limit the
risk that State Parties will incorporate a definition—particularly one we believe is flawed—
into their domestic law, encouraging the possibility that under expansive principles of
jurisdiction, government officials will be prosecuted for alleged aggression in the courts of
another state. Even if states incorporate an acceptable definition into their domestic law,
it is not clear whether or when it is appropriate for one state to bring its neighbor’s leaders
before its domestic courts for the crime of aggression. Such domestic prosecutions would
not be subject to any of the filters under consideration here, and would ask the domestic
courts of one country to sit in judgment upon the state acts of other countries in a manner
highly unlikely to promote peace and security.50

Under Article 12 of the Rome Statute, for the Court to have jurisdiction over genocide,
crimes against humanity, and war crimes, the alleged crime must have been committed either
on the territory of a Rome Statute party or by the national of a Rome Statute party. The theory
upon which the Court’s jurisdiction rests thus derived from the jurisdiction of one or both of
those states, either one of which would normally have jurisdiction to prosecute the case in its
national courts.51 As is well-known, the United States has objected to the Court’s assertion of
jurisdiction with respect to nationals of nonparties to the Rome Statute for genocide, crimes
against humanity, and war crimes. But the United States’ objections to analogous treatment
for the crime of aggression extend deeper: is it appropriate for a territorial state to prosecute the
leader of a state that it accuses of aggression, without that state’s consent?

The International Law Commission addressed this point in 1996, when it provided—in
Article 8 of the draft Code of Crimes Against the Peace and Security of Mankind—that states
should establish jurisdiction over war crimes, crimes against humanity, and genocide, but
should not establish jurisdiction over the crime of aggression except possibly with respect to its
own nationals.52 The Commission’s commentary provided:

49 See, e.g., Report of the Working Group on the Review Conference, ICC Doc. ICC-ASP/8/20/Add.1, Annex
II (2010).

50 Statement at the Review Conference of the International Criminal Court, supra note 47.
51 See, e.g., Sharon A. Williams, Article 12, in COMMENTARY ON THE ROME STATUTE OF THE INTERNA-

TIONAL CRIMINAL COURT 329, 340 (Otto Triffterer ed., 1999) (“When an alien commits a crime . . . on the ter-
ritory of another State, a prosecution in the latter State is not dependent on the State of nationality being a Party
to the pertinent treaty or otherwise consenting. . . . There is no rule of international law prohibiting the territorial
State from voluntarily delegating to the ICC its sovereign ability to prosecute.” (footnotes omitted)).

52 Article 8 of the draft code provided:
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This principle of exclusive jurisdiction is the result of the unique character of the crime of
aggression in the sense that the responsibility of an individual for participation in this
crime is established by his participation in a sufficiently serious violation of the prohibition
of certain conduct by States contained in Article 2, paragraph 4, of the Charter of the
United Nations. The aggression attributed to a State is a sine qua non for the responsibility
of an individual for his participation in the crime of aggression. An individual cannot incur
responsibility for this crime in the absence of aggression committed by a State. Thus, a court
cannot determine the question of individual criminal responsibility for this crime without con-
sidering as a preliminary matter the question of aggression by a State. The determination by
a national court of one State of the question of whether another State had committed
aggression would be contrary to the fundamental principle of international law par in
parem imperium non habet [one sovereign power cannot exercise jurisdiction over another
sovereign power]. Moreover, the exercise of jurisdiction by the national court of a State
which entails consideration of the commission of aggression by another State would have
serious implications for international relations and international peace and security.53

The Commission went on to say:

The only State that could try an individual for the crime of aggression in its national courts
under this provision is the State referred to in article 16, namely the State whose leaders par-
ticipated in the act of aggression. This is the only State which could determine the respon-
sibility of such a leader for the crime of aggression without being required to also consider
the question of aggression by another State.54

There are, of course, examples of states that have enacted some form of aggression legislation
and that have, in a few cases, conducted prosecutions of foreign nationals.55 Even these exam-
ples, however, mainly dating to the unsettled era immediately following World War II, are of
questionable reliability.56 The prosecutions at Nuremberg were conducted, of course, during
a period of military occupation. In the case of occupied Germany, the right to provide the rel-
evant consent had passed to the Allied powers following the unconditional surrender of Ger-
many.57

Without prejudice to the jurisdiction of an international criminal court, each State Party shall take such
measures as may be necessary to establish its jurisdiction over [genocide, crimes against humanity, crimes
against UN personnel, and war crimes], irrespective of where or by whom those crimes were committed. Juris-
diction over the crime set out in article 16 [aggression] shall rest with an international criminal court. However,
a State referred to in article 16 is not precluded from trying its nationals for the crime set out in that article.

Code of Crimes Against the Peace and Security of Mankind, in Report of the International Law Commission on
the Work of Its Forty-Eighth Session, UN GAOR, 51st Sess., Supp. No. 10, UN Doc. A/51/10, at 27.

53 Id., Art. 8, cmt. 14 (emphasis (of full sentence) added).
54 Id., cmt. 15 (emphasis added).
55 See Astrid R. Coracini, Evaluating Domestic Legislation on the Customary Crime of Aggression Under the Rome

Statute’s Complementarity Regime, in THE EMERGING PRACTICE OF THE INTERNATIONAL CRIMINAL COURT
733 (Carsten Stahn & Goran Sluiter eds., 2009).

56 It is also noteworthy that the definitions in the relevant national legislation do not necessarily match the def-
initions adopted by the Special Working Group. See Beth Van Schaack, Par in Parem Imperium Non Habet, 10 J.
INT’L CRIM. JUST. 133, 138–141, 152 (2012) (“Legislators incorporating the crime into national penal codes may
drop or change definitional elements of the crime, enabling more expansive prosecutions than have been deemed
acceptable by the [Assembly of States Parties].”).

57 See Dapo Akande, Prosecuting Aggression: The Consent Problem and the Role of the Security Council, 31–32
(Oxford Inst. for Ethics, Law & Armed Conflict, Working Paper, 2010), at http://www.elac.ox.ac.uk/downloads/
dapo%20akande%20working%20paper%20may%202010.pdf (footnotes omitted). Akande states:
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At the end of the day, the supporters of the Kampala amendments appear to have accepted
the principle that, absent action by the Security Council, the consent of the aggressor state
should, in fact, be required in order for jurisdiction to exist over the crime of aggression. With
respect to non–Rome Statute parties, that acceptance is made clear by Article 15 bis(5), which
precludes the Court from exercising its jurisdiction over the crime of aggression when com-
mitted by the national of a non–state party. With respect to Rome Statute parties, there is a
range of views regarding what constitutes a sufficient manifestation of consent of the state
involved, but—even among those with the most expansive views of the circumstances of what
qualifies as sufficient consent to enable the Court to exercise jurisdiction—the Kampala
amendments clearly proceed on the basis that the Court cannot exercise its jurisdiction with
respect to an act of aggression committed by a state that has not consented to the Court’s aggres-
sion jurisdiction.58

Absent such consent, the Kampala amendments do not treat the territorial nexus with the
victim state, standing alone, as a sufficient basis to confer jurisdiction on the Court. It would
be incongruous for states, having agreed that such a territorial nexus was an insufficient basis
to confer jurisdiction on the Court, nevertheless to treat it as an appropriate basis for conferring
jurisdiction on their domestic courts.59

Even if one were to take the view that the Nuremburg Tribunal was not a national or quasi- national tribunal
but instead was a tribunal operating exclusively on the plane of international law, there would still be the ques-
tion whether it operated in the absence of the consent of the State whose acts it judged when it considered the
waging of aggressive war. At the relevant time Germany had surrendered to the Allied powers and had been
occupied by those countries. Strictly speaking, Germany had lost its sovereignty, in the sense of its indepen-
dence, as a matter of international law, and the Allied powers had assumed governmental control over it. In
fact, and in law, they had joint supreme authority or sovereignty over Germany. This means that Allied powers
possessed the right and power to exercise for Germany all acts and all competences which the German gov-
ernment could have exercised and possessed. From this perspective, the establishment of the Nuremberg Tri-
bunal cannot be regarded as departing from the principle of consent or indeed of establishing a new principle
whereby an international tribunal can be established which pronounces, as an essential aspect of its jurisdic-
tion, on the obligations and responsibilities of a State, without the consent of that State. Clearly, the Allied
powers, which were the governing authorities of Germany, consented to the exercise of jurisdiction over Ger-
man acts by the Nuremburg Tribunal, for they established it.

See also the Berlin Declaration of June 5, 1945, 60 Stat. 1649, 1650 (“The Governments of the United States of
America, the Union of Soviet Socialist Republics and the United Kingdom, and the Provisional Government of the
French Republic hereby assume supreme authority with respect to Germany, including all powers possessed by the
German Government, the High Command and any state, municipal, or local government authority.”). The sit-
uation was different with respect to Japan, the government of which continued to exist after World War II and
consented to the establishment of the Tokyo Tribunal. See Neil Boister, The Tokyo Trial, in ROUTLEDGE HAND-
BOOK OF INTERNATIONAL CRIMINAL LAW 18 (William A. Schabas & Nadia Bernaz eds., 2011).

58 See Stefan Barriga & Leena Grover, A Historic Breakthrough on the Crime of Aggression, 105 AJIL 517, 532 n.38
(2011) (noting agreement that Kampala adopted a consent-based regime and that differences of view involve only
how that consent needs to be expressed).

59 It was with this possibility in mind that paragraph 5 was included in the Understandings attached as Annex
III to the resolution that the states parties adopted in Kampala. Paragraph 5 provided: “It is understood that the
amendments shall not be interpreted as creating the right or obligation to exercise domestic jurisdiction with respect
to an act of aggression committed by another State.” While on its face this Understanding does not preclude argu-
ments that a state might otherwise have authority to prosecute the crime of aggression (and surely nothing in inter-
national law would prevent it from doing so with respect to its own leaders), it does separate the crime of aggression
from the atrocity crimes in the Rome Statute—genocide, crimes against humanity, and war crimes—with respect
to which many in the international community look to the Rome Statute as verifying that it is appropriate and desir-
able for states to prosecute such cases.
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Ultimately, these seemingly technical legal issues connect to political considerations of great
importance. It might be useful for states to prosecute their own leaders for the crime of aggres-
sion, particularly when a new government has taken over from one that is responsible for
aggression. But how much would the international community actually benefit by encourag-
ing states to use their national courts to sit in judgment on whether another state’s action con-
stituted aggression? Imagine two states at war, each making accusations of aggression against
the other: it is all too predictable how an aggression case would come out. The leader of one
state would likely be held criminally liable in the domestic courts of the other. But would the
interests of the international community in either peace or justice be promoted by establishing
a norm that promotes such cases or domestic prosecutions in third states?60

V. ISSUES RELATED TO THE ENTRY-INTO-FORCE PROVISIONS—ARTICLES 121(4)
AND 121(5)

Perhaps the most befuddling discussions surrounding the Kampala amendments sur-
rounded the “entry into force provisions”: Articles 121(4) and (5). These seemingly technical
issues took on profound importance in the discussions leading up to Kampala because they
were so tightly tied to critical questions of when the Court would be able to exercise jurisdiction
over the crime of aggression, and whether the Court would be able to exercise jurisdiction when
the accused state had not ratified the amendments.

As events evolved, the discussion involved two key subsections of Article 121 of the Rome
Statute, which provide:

(4) Except as provided in paragraph 5, an amendment shall enter into force for all States
Parties one year after instruments of ratification or acceptance have been deposited
with the Secretary-General of the United Nations by seven-eighths of them.

(5) Any amendment to articles 5, 6, 7 and 8 of this Statute shall enter into force for those
States Parties which have accepted the amendment one year after the deposit of their
instruments of ratification or acceptance. In respect of a State Party which has not
accepted the amendment, the Court shall not exercise its jurisdiction regarding a crime
covered by the amendment when committed by that State Party’s nationals or on its
territory.

Under these provisions, a different “entry-into-force regime” would apply, depending on
whether or not a provision was an amendment to four provisions—Articles 5 through 8—that
establish the crimes over which the Court has jurisdiction and define those crimes. Specifically,
Article 5 provides that the Court has jurisdiction in accordance with the Rome Statute with
respect to the crime of genocide, crimes against humanity, war crimes, and the crime of aggres-
sion, and Articles 6 through 8 provide the definitions of “genocide,” “crimes against human-
ity,” and “war crimes” for purposes of the Court’s jurisdiction. At Rome, of course, no defi-
nition was agreed for the crime of aggression; instead, a provision was included in Article 5
under which the Court would not be able to exercise jurisdiction over the crime of aggression
until a provision defining the crime and setting out the conditions under which the Court

60 For a thorough discussion of the many still-unaddressed issues involved in reconciling the principle of com-
plementarity and the crime of aggression, see generally Julie Veroff, Note, Reconciling the Crime of Aggression and
Complementarity: Unaddressed Tensions and a Way Forward, 125 Yale. L.J. (forthcoming).
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would be able to exercise jurisdiction with respect to it was adopted in accordance with Articles
121 and 123 of the Rome Statute.61 In this context, it is helpful to look back at the negotiating
history of those articles.

A. Negotiating History of Article 121 of the Rome Statute

Until shortly before the text of the Rome Statute was finalized, the contents of what are now
Articles 5, 6, 7, and 8 were all contained in a single provision, the original Article 5. Under that
draft article, the first subsection listed the crimes over which the Court would have jurisdic-
tion—war crimes, crimes against humanity, genocide, and the crime of aggression—and sub-
sequent subsections defined each of the crimes.62 The text of Article 121(5) at that time said
that it would apply to “any amendment to article 5 of this Statute.”

Article 5 was broken into separate articles only in the final stages of the Rome Conference.
However, no corresponding change was made to Article 121(5). Thus, when the states actually
voted on adoption of the text for the Rome Statute in July 1998, the text of Article 121(5) still
said that it would apply to “[a]ny amendment to article 5 of this Statute,”63 without adding that
it would also apply to amendments that were now contained in Articles 5 through 8.

After the Rome Conference, on September 3, 1998, Ambassador Philippe Kirsch, who had
presided over the conference at Rome, wrote to Ambassador Hans Corell, the UN under-sec-
retary general for legal affairs, to make what he characterized as a “technical correction” to the
text adopted at Rome. Under Article 125, the UN secretary-general serves as depositary of the
Rome Statute. As described in more detail in the Vienna Convention on the Law of Treaties,
in the case of error in the text of treaties, the responsibilities for a depositary include notifying
the signatory and contracting states of errors and of the proposals to correct them—and in the
absence of objection, to make and initial corrections in the text and to inform those entitled
to become parties.64 These procedures apply only in “cases where there is no dispute as to the
existence of the error or inconsistency” and do not apply if “there is a dispute as to whether or
not the alleged error or inconsistency is in fact such.”65

Ambassador Kirsch’s letter was thus written to make clear that the fact that Article 121(5)
referred only to Article 5 was merely a technical error, and to have the secretary-general make
the necessary corrections so that Article 121(5) would be revised to refer not just to Article 5
but to the new Articles 5 through 8.66 Ambassador Kirsch’s letter noted specifically that the
Bureau of the Committee of the Whole of the Conference had confirmed that this error was
simply a technical one and that it had not been “the intent of the Bureau in Rome to make a
substantive change to Article 121, paragraph 5” when it had broken what had been a single

61 Article 5(2) went on to provide that “[s]uch a provision shall be consistent with the relevant provisions of the
Charter of the United Nations.”

62 See, e.g., Report of the Preparatory Committee on the Establishment of an International Criminal Court, UN
Doc. A/CONF.183/2/Add.1 (Apr. 14, 1998).

63 See Rome Statute of the International Criminal Court, Art. 121(5), July 17, 1998, UN Doc. A/CONF.183/9*,
37 ILM 999 (1998). An online copy is available at http://legal.un.org/icc/docs.htm.

64 See Vienna Convention on the Law of Treaties, supra note 40.
65 Draft Articles on the Law of Treaties with Commentaries, [1966] 2 Y.B. INT’L L. COMM’N 187, 272.
66 The UN secretary-general, for whom the head of the Office of Legal Affairs serves as legal counsel, had been

designated as the depositary for the treaty. Rome Statute, supra note 1, Art. 121(5). See also Vienna Convention on
the Law of Treaties, supra note 40, Art. 79 (describing role of depositary in the correction of errors in the texts of
treaties).
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Article 5 into four separate articles.67 This history obviously suggests that Article 121(5) applies
in the same way as it would have applied had the content of these four articles been retained
as a single Article 5.

So, how would Article 121(5) apply with respect to such an undivided Article 5? Looking
at war crimes as an example, the amendment of the definition of war crimes would clearly be
an amendment to the portion of Article 5 dealing with war crimes. Accordingly, in the event
of an amendment of the definition of war crimes, that amendment would fall within the pur-
view of Article 121(5), and the Court would not be able to exercise its jurisdiction regarding
a war crime covered by the amendment when committed by the nationals of a state party that
had not accepted the amendment, or when committed on the territory of such a state party.
In essence, that state party would have to “opt in” to a crime —that is, specifically consent to
its exercise by ratifying or accepting the amendment—for any exercise of jurisdiction to occur
with respect to it.

Exactly the same reasoning should apply to the crime of aggression. The crime of aggression
would be set out in Article 5, alongside the other crimes over which Article 5 specified that the
Court would have jurisdiction. As with the other crimes, the amendment would fall within the
purview of Article 121(5), and the Court would not be able to exercise its jurisdiction regarding
the crime of aggression when committed by the nationals of a state party that had not ratified
or accepted the amendment, or when committed on the territory of such a state party. Under
the plain meaning of the article, a state party would have to “opt in” to the crime of aggression
for an exercise of jurisdiction to occur.

In short, Article 121(5) embodied two simple ideas: that the states parties were signing onto
a Court with jurisdiction over crimes the definitions of which the parties had accepted, and that
legislatures of those states had had an opportunity to review those definitions in the process of
ratifying the treaty. In ratifying the Rome Statute, states were thus committing to a set of crimes
under Article 5 over which the Court would have jurisdiction. Article 121(5) guarded against
the risk that two-thirds of the states parties might amend those definitions to extend the Court’s
jurisdiction to acts that other parties did not agree should be subject to the Court’s jurisdiction
or should even be treated as criminal offenses.68 This provision gave states parties confidence
that their nationals could not be hauled before the Court to face criminal charges for such acts
without that state’s consent, and that the Court in which they had invested their resources and
support could not be “turned against them” in ways to which they had not specifically con-
sented.

67 Letter from Philippe Kirsch to Hans Corell, UN Under-Secretary-General and Legal Counsel (Sept. 3, 1998),
partially reprinted in Allain Pellet, Entry into Force and Amendment of the Statute, 1 THE ROME STATUTE OF THE
INTERNATIONAL CRIMINAL COURT: A COMMENTARY (Antonio Cassese, Paolo Gaeta & John R. W. D. Jones
eds., 2002), at 145, 181.

68 See Andreas Zimmerman, Amending the Amendment Provisions of the Rome Statute: The Kampala Compromise
on the Crime of Aggression and the Law of Treaties, 10 J. INT’L CRIM. JUST. 209, 218 (2012) (“[W]hile contracting
parties were generally willing to automatically submit to the Court’s jurisdiction by way of their ratification of the
Statute (which, in itself, constituted a major step forward as compared to, for instance, the jurisdiction of other inter-
national courts and tribunals, such as the International Court of Justice), they were only willing to do so to the extent
they had accepted the substantive law governing the exercise by the Court of its jurisdiction. Otherwise, they wanted
to shield themselves, as well as their nationals, from the exercise of jurisdiction by the Court on the basis of any
amendments they could not foresee and, ultimately, could not prevent from entering into force.”).
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B. Consideration of Articles 121(4) and 121(5) by the Special Working Group

The records of the Special Working Group reflect considerable discussion about what to
make of Articles 121(4) and 121(5) with respect to the crime of aggression, and the Special
Working Group’s final package contained six separate amendments:

(1) an amendment to delete Article 5(2) of the Rome Statute

(2) an amendment to insert a new Article 8 bis, containing the definitions of “act of aggres-
sion” and “crime of aggression” described in part III above

(3) An amendment to insert a new Article 15 bis, regarding the conditions for the exercise
of jurisdiction

(4) An amendment to Article 25(3), limiting to whom the provisions on the crime of
aggression would apply (“only to persons in a position to effectively exercise control
over or to direct the political or military action of a state”)

(5) An amendment to Article 9(1), providing that the Elements of Crime shall assist the
Court in interpreting and applying the crime of aggression (as the Elements of Crime
had previously provided assistance with respect to genocide, crimes against humanity,
and war crimes)

(6) An amendment to Article 20(3), protecting persons who have been tried by another
court for the crime of aggression from trial by the ICC (as had previously been the case
with respect to genocide, crimes against humanity, and war crimes)69

The final package ultimately contained a seventh amendment, as Article 15 bis gave way to sep-
arate articles 15 bis and 15 ter, with Article 15 bis dealing with conditions for exercising juris-
diction in cases of state referrals or proprio motu jurisdiction, and Article 15 ter dealing with the
conditions in cases of Security Council referrals.

At least on their face, each of these six proposals would appear to present different issues in
terms of the 121(4)/121(5) regime. The amendment of Article 5 would seem on its face to fall
under Article 121(5). The amendments of Articles 9, 20, and 25, along with the insertion of
Article 15 bis, would seem on their face not to fall under Article 121(5), from which it would
follow that they would not enter into force unless and until ratified or accepted by seven-eighths
of the states parties. Not only were these provisions not physically placed within Articles 5
through 8, they did not fit there conceptually, in the sense that they were not providing a def-
inition of a crime, the nonacceptance of which by a state would trigger a rule under which its
nationals could not be prosecuted for that crime.

Article 8 bis was at least facially different: it could be said to fall physically outside Article
121(5) in that it was not, literally, an amendment to Article 5, 6, 7, or 8. But it served the same
function as the provisions contained in those articles in that it defined acts that had not been—
but would become—subject to investigation and prosecution by the Court. Moreover, the
negotiating history reviewed above supported the conclusion that amendments regarding the

69 See Draft Amendments to the Rome Statute of the International Criminal Court on the Crime of Aggression,
para. 1 (Feb. 2009), reprinted in THE PRINCETON PROCESS ON THE CRIME OF AGGRESSION: MATERIALS OF
THE SPECIAL WORKING GROUP ON THE CRIME OF AGGRESSION, 2003–2009, at 60–62 (Stefan Barriga, Wolf-
gang Danspeckgruber & Christian Wenaweser eds., 2009).
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definition of the crime of aggression should be treated in the same manner as amendments to
Articles 5 through 8. Specifically, taken together, these facts—that Articles 5 through 8 had
originally been contained in a single article to which Article 121(5) referred, that the substance
of Article 8 bis would clearly have been appropriate to include within that original Article 5,
and that the breaking of Article 5 into separate articles was treated as a technical change that
was not intended to alter the way the provisions would operate—strongly suggested the pro-
priety of treating Article 8 bis as subject to Article 121(5).

In any event, by the time the United States began engaging in the process, the participants
had already concluded that all the amendments should be treated as a single package falling
under either Article 121(4) or Article 121(5).70 The apparent theory was that the parties could
have framed the amendments as a single amendment that fell physically either inside or outside
Articles 5 through 8. For example, it was posited that, if the desire had been to frame all the
amendments to come within Articles 5 through 8, the substance of Article 25—modifying the
rules for attributing criminal responsibility so that, for the crime of aggression, only those in
a position of leadership could be prosecuted—could have been squeezed into Article 5, rather
than included in a separate Article 25.

Yet the reality was far more complicated. It was not clear that some of the provisions could
have been framed to come within Article 5, at least without torturous drafting. This problem
was especially apparent in the case of the provisions on the conditions for exercising jurisdiction
that eventually emerged as Articles 15 bis and 15 ter. These amendments were of a very different
character, modifying the application of portions of the Rome Statute that were separate from
the definitions of the crimes. For example, Article 15 bis was specifically framed as a modifi-
cation of the jurisdictional rules that would otherwise apply under Article 13 of the Rome Stat-
ute (“Exercise of Jurisdiction”).71

What would it mean, under the first sentence of Article 121(5), that such a provision was
in force for parties that ratified, and not in force for parties that had not? The jurisdiction of
an international court such as the ICC can easily cover particular acts committed by the nation-
als of one state, but not those of another, when all states agree that that is the way that the
Court’s jurisdiction should operate. Indeed, this is the way in which the jurisdiction of the
International Court of Justice operates.72 But it is quite another thing to say that provisions that
endow the Court with jurisdiction over particular acts are in force for some Rome Statute par-
ties but not others. Such an approach would create myriad paradoxes. Would states for which

70 At the same time, there was a general view that Articles 121(4) and 121(5) were alternatives; that is, one or the
other, but not both, could apply at the same time. Barriga, supra note 15, at 635 (footnotes omitted) (“So far, any
attempts to consider the two provisions as complementary rather than mutually exclusive have been rejected, and
it is thus likely that in the final decision on the matter, the Review Conference will simply have to choose one or
the other option.”). Yet this conclusion, too, was not completely obvious.

71 See, e.g., Article 15 bis(1) (“The Court may exercise jurisdiction over the crime of aggression in accordance
with article 13, paragraphs (a) and (c), subject to the provisions of this article.”). Both Articles 15 bis and 15
ter modify the Court’s ability to exercise jurisdiction over the crime of aggression under Article 13, with the
consequence that the otherwise applicable rules under Article 13 are made subject to the provisions of these
two new articles. Thus, the rules would limit the Court’s jurisdiction in state referral and proprio motu cases,
meaning that the Court may exercise jurisdiction only after thirty states ratified and only after a decision,
referred to in the amendments, taken by the states parties after January 1, 2017.

72 Specifically, the pattern here is the same as with the Statute of the International Court of Justice, under which
all parties to the ICJ Statute have agreed that the Court will have compulsory jurisdiction only over those states that
make a declaration under Article 36.
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the amendments are not in force be under a legal obligation to recognize judgments that, inso-
far as they are concerned, the Court is not competent to make? Would such states be under an
obligation to cooperate with investigations or prosecutions being pursued by the Court under
provisions that, for those states, are not in force? Indeed, would such states be required to fund
the operations of the Court to pursue cases under provisions that, insofar as they are concerned,
are not in effect? None of these issues would be problematic if the amendments establishing
conditions for exercising jurisdiction were adopted under Article 121(4). The obligations
under such amendments—including the requirements to recognize judgments, to cooperate
with investigations and prosecutions, and to provide funding—would apply equally to all
states parties.

The decision to treat all the amendments as if each were an amendment to Articles 5 through
8 thus opened an intellectual and legal quagmire. It seemed one thing to treat provisions as if
they fell under Articles 5 through 8 if, logically, their content fit comfortably within those pro-
visions. But it is quite another thing to do so for provisions that, in reality, were of a very dif-
ferent character. Nevertheless, the states parties appear to have proceeded on the basis that all
the amendments would be treated as a single package that fit either wholly within Articles 5
through 8 or wholly outside those articles. For its part, having absented itself from the process
since 2003, the United States made a tactical decision not to press the view that the different
elements of the package should be treated differently under the 121(4)/121(5) regime. At least
at the time, the tactical costs of pressing to revisit this issue appeared to outweigh the benefits
of bringing what might be seen as greater legal clarity and intellectual order to the issue.

C. The Decision That the Aggression Amendments Would Enter into Force Under Article 121(5)
and Questions About “Positive” Versus “Negative” Understandings

In the end, the text of the resolution adopted at Kampala was clear on at least one point: none
of the Kampala amendments would require ratification or acceptance by seven-eighths of the
parties in order to enter into force, and paragraph 1 of the resolution adopted on the last night
of the Kampala conference stated explicitly that all the amendments “are subject to ratification
or acceptance and shall enter into force in accordance with article 121, paragraph 5.”73 But if
that is so, what did the second sentence of Article 121(5) mean when it said that, in respect of
a state that has not ratified or accepted the amendment, “the Court shall not exercise its juris-
diction regarding a crime covered by the amendment when committed by that State Party’s
nationals or on its territory”? The reports of the Special Working Group reflect extensive dis-
cussion of two schools of thought on this question: the so-called negative versus positive under-
standings of Article 121(5).

The first of these schools of thought involved the so-called negative understanding: the sec-
ond sentence of Article 121(5) meant exactly what it said. Thus, if there were amendments to
expand the definitions of genocide, crimes against humanity, or war crimes to apply to new
acts, the Court would not be able to exercise jurisdiction under those amendments to prosecute
those new crimes against the nationals of a state party that had not ratified or accepted the
amendment, even if that national’s action occurred on the territory of a state that had accepted
or ratified the amendment. Similarly, the Court would not be able to exercise jurisdiction with

73 ICC Res. RC/Res.6, supra note 1.
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respect to acts committed on the territory of a state party that had not ratified the amendment,
even if the allegedly offensive action had been taken by a national of a state that had ratified
the amendment.

A second, opposing school of thought supported the so-called positive understanding that
the second sentence of Article 121(5) meant the opposite of what it actually said. Thus, while
Article 121(5) said on its face that the Court could not exercise jurisdiction over acts when com-
mitted by the nationals of a state that had not ratified an amendment, the positive understand-
ing was that the Court could nonetheless exercise jurisdiction over such nationals if the crimes
were committed on the territory of a state that had ratified. And while Article 121(5) said on
its face that the Court could not exercise jurisdiction over acts committed on the territory of
a state that had not ratified, under the positive understanding the Court could nonetheless exer-
cise jurisdiction over crimes committed on the territory of such a state if they were committed
by the national of a state that did ratify.

The purported logic of the positive understanding was that the result better matched the
jurisdictional regime in other parts of the Rome Statute, under which the Court would have
jurisdiction if either the state of nationality or the territorial state was a Rome Statute party. But
in the United States’ view, this interpretation had many problems. Most obviously, the positive
understanding was inconsistent with what Article 121(5) actually said, and the interpretation
thus would not be—in the words of the Vienna Convention on the Law of Treaties—“in accor-
dance with the ordinary meaning to be given to the terms of the treaty.”74 While normal prin-
ciples of treaty law, reflected in the Vienna Convention, allow recourse to supplementary
means of interpretation when the interpretation based on the ordinary meaning either “leaves
the meaning ambiguous or obscure” or “leads to a result which is manifestly absurd or unrea-
sonable,”75 the plain meaning of the words here was neither “ambiguous” nor “obscure,” nor
did it yield a result that was “manifestly absurd or unreasonable.” Indeed, as described above,
the ordinary meaning of that sentence is fully consistent with the manifestly reasonable desire
of states parties to protect themselves from the possibility that the Court that they had com-
mitted to support could not be turned against them, so as to expose their nationals to inves-
tigations or prosecutions for acts that they did not agree were crimes or that they did not agree
should be subject to the Court’s jurisdiction.

The U.S. delegation was concerned with the very fact that the Special Working Group had
had such an extended debate on the issue of the positive versus negative understandings. Some
proponents of the positive understanding appeared too willing to disregard explicitly limiting
language in favor of interpretations that sought, as a matter of policy, to maximize the scope
of the Court’s jurisdiction. This phenomenon raised troubling questions about whether coun-
tries could depend upon the institutions created by the Rome Statute to abide by those legal
protections to state interests that had been painstakingly included in the text.

In any event, whatever credibility the arguments in favor of the “positive understanding”
might have had, it dissolved in Kampala itself. Specifically, paragraph 5 of Article 15 bis of the
Kampala Outcome Document, which addressed the Court’s jurisdiction over the crime of
aggression in cases involving states that are not parties to the Rome Statute, provides: “In
respect of a State that is not a party to this Statute, the Court shall not exercise its jurisdiction

74 Vienna Convention on the Law of Treaties, supra note 40, Art. 31(1).
75 Id., Art. 32.
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over the crime of aggression when committed by that State’s nationals or on its territory”
(emphasis added). This Article 15 bis language thus directly mirrors the second sentence of
Article 121(5): both this language and Article 121(5) say that the Court shall not exercise its
jurisdiction over the crimes to which they apply “when committed by that State’s nationals or
on its territory.” In Kampala, nothing could have been clearer than that, under this provision,
the Court would not be able to exercise jurisdiction over acts committed by nationals of non–
state parties, even if the alleged crime occurred on the territory of a state party that had ratified
the aggression amendments.76 It is thus hard to see how the same language in the parent pro-
vision, Article 121(5), could be read in exactly the opposite way: to mean that, somehow, the
Court would be able to exercise jurisdiction if the alleged crime occurred on the territory of a
ratifying state.

Thus, one would have expected from the above that the crime of aggression would not be
prosecutable before the Court in cases that involved a state party that did not ratify or accept
the amendments, either as the state of nationality of the accused or as the state in which the
crime was alleged to have taken place. But suddenly, an entirely different, and deeply implau-
sible, “theory” of the aggression amendments arose among some of the Kampala participants,
based on the unlikely notion that the aggression amendments were governed by neither Article
121(4) nor Article 121(5), but by two completely different Rome Statute articles that had here-
tofore barely been mentioned seriously in the discussion of this matter.

VI. ENTRY INTO FORCE UNDER THE ARTICLE 5(2)/ARTICLE 12 THEORY

What we call here “the Article 5(2) theory” appears to contain several steps. As we have heard
it articulated,77 the theory starts with the language in Article 12 of the Rome Statute: “A state

76 See, e.g., Christian Wenaweser, Reaching the Kampala Compromise on Aggression: The Chair’s Perspective, 23
LEIDEN J. INT’L L. 883, 887 (2010) (highlighting importance in the amendments of “the wholesale exemption for
non–states parties”); Stefan Barriga, Exercise of Jurisdiction and Entry into Force of the Amendments on the Crime of
Aggression, in FROM ROME TO KAMPALA: THE FIRST 2 AMENDMENTS TO THE ROME STATUTE 31, 41 (Gérad
Dive, Benjamin Goes & Damien Vandermeersch eds., 2012) (“article 15 bis(5) is very unambiguous” as to whether
the Court lacks jurisdiction if a non–state party is the alleged aggressor); Niels Blokker & Claus Kress, A Consensus
Agreement on the Crime of Aggression: Impressions from Kampala, 23 LEIDEN J. INT’L L. 889, 893 (2010) (“the ICC
will be precluded from exercising jurisdiction over the crime of aggression with respect to acts of aggression by and
against non–state parties”); Claus Kress & Leonie von Holtzendorff, The Kampala Compromise on the Crime of
Aggression, 8 J. INT’L CRIM. JUST. 1179, 1212–13 (2010) (“the Court will not be able to exercise its jurisdiction
over an alleged crime of aggression arising from an act of aggression of a non–State Party”); HANDBOOK: RAT-
IFICATION AND IMPLEMENTATION OF THE KAMPALA AMENDMENTS TO THE ROME STATUTE OF THE ICC:
CRIME OF AGGRESSION, WAR CRIMES 10 (Liechtenstein Institute on Self-Determination, Woodrow Wilson
School of Public and International Affairs, Princeton University, n.d.) (According to Article 15 bis(5), “Non–States
Parties are thus excluded both as potential aggressor and victim States.”).

77 See Barriga, supra note 76, at 38–39 (“Notably, article 5(2) does not state that the conditions for the exercise
of jurisdiction over the crime of aggression shall include the limits of article 121(5), second sentence. Instead, it
leaves it up to the provision to be adopted by States Parties to set out the conditions for the exercise of jurisdiction,
and in doing so confers broad powers upon States Parties to find an aggression-specific solution for this issue.”);
Wenaweser, supra note 76, at 885–86 (jurisdictional regime under the amendments is “on the basis of the accep-
tance already given by states parties”); Kress & von Holtzendorff, supra note 76, at 1215 (“Article 5(2) of the ICC
Statute must be taken to entitle States Parties to devise the sui generis–regime which has made its way into draft
Article 15 bis (4) of the ICC Statute” even if the legal foundation “is perhaps not rock solid.”).

The proponents of the Article 5(2)/Article 12 theory argue that the language of Article 15 bis(4)—providing that
the Court may exercise jurisdiction over the crime of aggression “in accordance with article 12”—requires that
either the alleged aggressor or the alleged victim has ratified the amendments. See, e.g., Barriga & Grover, supra note
58, at 532 (“Since [the amendment] enters into force for each ratifying state party individually under 121(5), the
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which becomes a Party to this Statute thereby accepts the jurisdiction of the Court with respect
to the crimes referred to in Article 5.” Article 5(1), in turn, includes the crime of aggression—
along with genocide, crimes against humanity, and war crimes—in the list of crimes over which
the Court has jurisdiction.78 Article 5(2) then states: “The Court shall exercise jurisdiction over
the crime of aggression once a provision is adopted in accordance with articles 121 and 123 defin-
ing the crime and setting out the conditions under which the Court shall exercise jurisdiction
with respect to this crime” (emphasis added).

The proponents of the Article 5(2) theory thus argue that the Rome Statute allowed the
Court to exercise jurisdiction as soon as an amendment was “adopted” at a Review Conference.
In the view of these proponents, Rome Statute parties had previously accepted the Court’s
jurisdiction over the crime of aggression pursuant to Article 12. The underlying theory is that
states consented, in the Rome Statute itself, to be bound by whatever provisions on aggression
the Review Conference might later adopt many years later. Yet if this theory were true, there
would not, insofar as the Rome Statute is concerned, be any need for the aggression amendments to
be ratified at all.

The proponents of this theory appear to agree that other theories may also have merit, but
claim that their theory is “available.” The United States’ view has been not simply that the posi-
tion is weak but that the position simply is not legally plausible. Continued efforts to rely on
the Article 5(2) theory will bring discredit to the post-Kampala process and, ultimately, to the
Court itself. To elaborate: on its face, such a position would seem to imply that the Court
could—upon ratification by thirty states and the making of the necessary decision after January
1, 2017—exercise jurisdiction over any case of aggression involving a Rome Statute party even
if none of the alleged “aggressor states” and none of the alleged “victim states” had ratified the amend-
ments, on the theory that the Rome Statute party had already accepted the Court’s jurisdiction
by becoming party to the Rome Statute.

In our view, it is inconceivable that this conception of how the Rome Statute parties would
deal with aggression is anything remotely like what states had agreed at Rome. Given the deep
division of views that impeded the finalization of the crime of aggression at Rome, how could
one conclude that all states there nevertheless agreed to submit themselves to whatever a two-
thirds majority might adopt years later —at a future Review Conference (which turned out to

Court would have no jurisdiction whenever the amendment has not entered into force for any of the states parties
involved.”). However, if the Article 5(2)/Article 12 theory is based on the proposition that states parties already
accepted the Court’s jurisdiction over the crime of aggression when they became parties to the Rome Statute, it is
not self-evident why ratification of the aggression amendments by either the alleged aggressor or the alleged victim
would be necessary in order for the Court to be able to exercise jurisdiction. The fact that the proponents do not
appear to accept this seemingly natural extension of their theory as a plausible result would seem further to undercut
the logic of the Article 5(2)/Article 12 theory.

78 The complete text of Article 5(1) is as follows:

The jurisdiction of the Court shall be limited to the most serious crimes of concern to the international com-
munity as a whole. The Court has jurisdiction in accordance with this Statute with respect to the following
crimes:

(a) The crime of genocide;

(b) Crimes against humanity;

(c) War crimes;

(d) The crime of aggression.
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be Kampala 2010)—as either the definition of the crime of aggression or the conditions under
which jurisdiction would be exercised? It is even less conceivable that that is what states parties
agreed at Rome when one considers that everyone agrees that this rule would not apply to any
expansion of the Court’s jurisdiction in relation to any amendment to expand the definition
of war crimes, crimes against humanity, or genocide. The thoroughly implausible implication
of the Article 5(2) theory is that states took great pains to protect themselves against any incre-
mental expansion, however minor, of the Court’s ability to exercise jurisdiction over existing
crimes in future Rome Statute amendments. Nevertheless, these same states took no similar
steps to protect themselves against the Court’s ability to exercise jurisdiction over an entirely
new, controversial, and at-the-time wholly undefined crime of aggression!

The Article 5(2) theory rests on the implausible notion that all states agreed to be bound by
whatever a two-thirds majority of states parties might later eventually agree. Yet surely, such
an idea would have caused widespread consternation within any serious legislature considering
ratification. Can one imagine a foreign ministry telling its country’s legislators that, if the coun-
try ratified the Rome Statute, it would thereafter be subject to the possibility of aggression juris-
diction under whatever definition two-thirds of the states parties might subsequently agree, and
under whatever conditions for exercising jurisdiction those parties might proclaim should
apply?

To us, this notion seems utterly fantastic. And we have seen absolutely no evidence that that
is what ratifying governments actually told their legislatures. To the contrary, those that
addressed the issue appear—correctly—to have told their legislators exactly the opposite. In
Australia, for example, the attorney-general and foreign minister provided assurances for the
Parliament that the aggression amendments could not be adopted for at least seven years after
entry into force of the treaty and that—in light of the principles that apply under Article
121(5)—the Court, even then, would lack jurisdiction over the crime if committed by nation-
als of states that did not accept the definition.79

The government of Switzerland seems to have made similar representations in a report sub-
mitted to the Swiss Parliament:

Sept ans au plus tôt après l’entrée en vigueur du Statut, la conférence de révision décidera
de l’adoption d’une définition détaillée du crime d’agression. La procédure d’adoption sera
conforme aux art. 121 et 123 du Statut. Ceci veut dire qu’un Etat pourra faire objection à
l’adoption et ainsi garder la faculté d’exclure l’application de l’agression pour ses ressortissants
ou son territoire.

[Seven years after the entry into force of the Statute, the Review Conference will decide
on the adoption of a detailed definition of the crime of aggression. The adoption procedure

79 See PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA, JOINT STANDING COMMITTEE ON TREA-
TIES, REPORT 45: THE STATUTE OF THE INTERNATIONAL CRIMINAL COURT 46 (May 2002), at http://
www.iccnow.org/documents/AustraliaICCReport45.pdf:

In relation to the crime of aggression, advice from the Attorney-General and the Minister for Foreign Affairs
was that the crime has not yet been defined and that it cannot be added to the Court’s jurisdiction until a def-
inition is adopted by the State Parties. The earliest that the crime could be added to the Court’s jurisdiction
is 7 years after the establishment of the Court. At this time, a State Party may decline to accept the definition,
in which case the Court may not exercise jurisdiction over that crime when committed by the nationals of that
State Party or on its territory.
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is consistent with art. 121 and 123 of the Statute. This means that a State may object to the
adoption and thus keep the right to exclude the application of aggression to its nationals or
territory.]80

Indeed, the basic argument that parties had already, in Rome, accepted the Court’s juris-
diction over aggression pursuant to Article 12 rings no truer for the crime of aggression than
it does for any additions to the definitions of genocide, war crimes, or crimes against humanity.
Article 12 simply says that the parties accept the jurisdiction of the Court over the crimes
referred to in Article 5. It is, of course, self-evident that Article 5 refers to the crime of aggres-
sion, but it is no less self-evident that Article 5 refers to war crimes, crimes against humanity,
and genocide. How could anything in Article 12 render the protections of Article 121(5) less
applicable to provisions that define the crime of aggression from scratch than they would be
to far less significant modifications to the existing definitions of war crimes, crimes against
humanity, or genocide?

Even assuming arguendo that the states parties at Kampala could have proceeded under a the-
ory that it was permissible for their decision to become operational upon adoption in Kampala
without ever amending the Rome Statute, that is not what they, in fact, did. On its own terms,
the Article 5(2) theory posits that the mere adoption of a provision could be sufficient, and that
the parties in Kampala were free to circumvent the normal rule of amendment by action at a
Review Conference, without provisions for subsequent acceptance or ratification in a legisla-
tive process in which parliaments would have an opportunity to participate. But even were that
theory correct, the vehicle by which the parties expressly chose to proceed was, in fact, via
“amendments” to the Rome Statute. Indeed, the word “amendment” was used repeatedly and
consistently. The Kampala resolution was quite clear, in numerous places, in saying that it was
“amendments” that the Rome Statute parties were adopting.81 The resolution refers to the pro-
visions as “amendments” every time it refers to them, saying, for example, that the provisions

80 Message relatif au Statut de Rome de la Cour pénale internationale, à la loi fédérale sur la coopération avec la Cour
pénale internationale ainsi qu’à une révision du droit pénal [Message on the Rome Statute of the International Crim-
inal Court, the Federal Law on Cooperation with the International Criminal Court, as Well as a Revision of the
Criminal Law], LA FEUILLE FÉDÉRALE 359, 393 (2000 VII) (dated Nov. 15, 2000) (emphasis added) (authors’
translation), at http://www.admin.ch/ch/f/ff/2001/359.pdf.

Interestingly, the issue also came up much earlier in the context of commentators who argued that the fact that
the definition of the crime of aggression remained to be decided should not deter the United States from becoming
a party to the Rome Statute. Such commentators argued that, if amendments defining aggression were later adopted,
the Court’s jurisdiction would not apply against the nationals of a state that did not ratify the amendments. See,
e.g., Philippe J. Sands, The Future of International Adjudication, 14 CONN. J. INT’L L. 1, 9 (1999) (emphasis added):

The specter was raised that in the event that the United States decided to launch a military attack against
another state, the prosecutor of the International Criminal Court might be able to commence proceedings
directly against a United States President for aggression. In my view the fear is misplaced: it is clear from the
Statute that the definition of aggression has not been settled and jurisdiction on this head will not apply until
there is a definition of aggression established by amendment of the Statute. Since such amendment cannot take
effect without ratification by seven-eighths of the parties to the Statute and will not cover nationals of states
not ratifying, there is no prospect of a charge of aggression being laid against a United States national in the absence
of United States ratification of the amendment.

81 One argument that has been raised is that paragraph 1 of Resolution RC/Res.6 says that the amendments “shall
enter into force in accordance with article 121, paragraph 5” but does not say that jurisdiction created pursuant to
it will operate in the same way as would be the case under (other) amendments that enter into force under that pro-
vision. Under this argument, the language in paragraph 1 of Resolution RC/Res.6 means that the first sentence of
Article 121(5) applies but that, somehow, the second sentence does not apply. See Astrid R. Coracini, More Thoughts
on “What Exactly Was Agreed in Kampala on the Crime of Aggression,” EJIL: TALK! ( July 2, 2010), at http://www.
ejiltalk.org/more-thoughts-on-what-exactly-was-agreed-in-kampala-on-the-crime-of-aggression/. But it is hard to
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being adopted were “amendments to the Statute,”82 that the Review Conference was adopting
understandings “regarding the interpretation of the above-mentioned amendments,”83 that it
would at a future time “review the amendments,”84 and that it called upon states “to ratify or
accept the amendments.”85 The package as a whole was specifically entitled “Amendments to the
Rome Statute of the International Criminal Court on the crime of aggression,”86 consistently
referred to itself as constituting “amendments,”87 has been consistently referred to (both before
and after Kampala) as the amendments on aggression, and was clearly structured in the form
of “amendments” (as opposed to some other kind of provision that might theoretically have
recorded the decision of the states parties to allow the Court to begin exercising jurisdiction
absent amendments).88

Thus, even if it might have been legally possible in Kampala to proceed without adopting
any amendments to the Rome Statute, the states parties decided to proceed through “amend-
ments” to the Rome Statute. Lawful amendments require that either Article 121(4) or Article
121(5) would apply to the amendments. And if these amendments are amendments under
Article 121(5), as the resolution specifically says, then that provision of the Rome Statute could
not be more specific that, in respect of a state party that does not accept them, “the Court shall

understand why the second sentence—which is a sentence specifically about the effect on jurisdiction of amend-
ments that enter into force in accordance with the first sentence—would be inapplicable. The amendment adopted
by the Kampala conference earlier during the night of adopting the aggression amendments—ICC Resolution
RC/res/.5 ( June 10, 2010), often referred to as the Belgian Amendment—used the same phrase in specifying that
the amendment “is subject to ratification or acceptance and shall enter into force in accordance with article 121,
paragraph 5,” and there has been no serious argument that the second sentence of Article 121(5) should not apply
to it. Perhaps more importantly, the drafts of the aggression amendments developed by the Special Working Group
in the run-up to Kampala all contained a version of the same sentence, with the language bracketed to show that
the only thing unclear was whether it was Article 121(4) or Article 121(5) in accordance with which the amendments
would enter into force. See, e.g., Report of the Special Working Group on the Crime of Aggression, App. I, in ICC
Doc. ICC-ASP/7/20/Add.1, ch. II, Annex II (language by which Review Conference would adopt the amendments,
“which are subject to ratification or acceptance and shall enter into force in accordance with article 121, paragraph
[4 / 5] of the Statute”). See Conference Room Paper on the Crime of Aggression, in UN Doc. RC/WGCA/1, Annex
III (May 25, 2010). The debate about whether to refer to Article 121(4) or Article 121(5) was consistently cast in
terms of (1) the effect it would have on the conditions for exercising jurisdiction and (2) the implications that a
decision to refer to Article 121(5) would have because the second sentence would then apply. All this preparatory
work makes it even less plausible that the reference to “Article 121(5)” should be interpreted to mean that the first
sentence of that article applies but that the second sentence is irrelevant.

82 ICC Res. RC/Res.6, supra note 1, para. 1.
83 Id., para. 3 (emphasis added).
84 Id., para. 4 (emphasis added).
85 Id., para. 5 (emphasis added).
86 Id., Annex I (emphasis added).
87 See, e.g., Article 15 bis(2) (jurisdiction can only be exercised one year after ratification or acceptance of the

amendments by thirty states); Article 15 ter(2) (same); ICC Res. RC/Res.6, supra note 1, Annex III (referring to the
Understandings as “Understandings regarding the amendments to the Rome Statute”) (emphasis added). Similarly,
the depositary notifications by the secretary-general upon notification of ratification similarly refer to the provisions
as “amendments,” see, e.g., Depositary Notification, UN Doc. C.N.249.2012.TREATIES-XVIII.10.b ( June 11.
2010), at http://treaties.un.org/doc/Publication/CN/2012/CN.249.2012-Eng.pdf (Liechtenstein); Depositary
Notification, UN Doc. C.N.636.2012.TREATIES-XVIII.10.b ( June 11, 2010), at http://treaties.un.org/doc/Pub-
lication/CN/2012/CN.636.2012-Eng.pdf (Trinidad and Tobago), and, in fact, the secretary-general’s authority to
circulate documents under Article 121(7) of the Rome Statute, supra note 1, is specified as an authority to circulate
amendments.

88 It is also worth noting that Article 123(3) of the Rome Statute, supra note 1, provides that “[t]he provisions
of article 121, paragraphs 3 to 7, shall apply to the adoption . . . of any amendment to the Statute considered at a
Review Conference.” It was, of course, specifically understood that the amendments to be considered at the Review
Conference would include those on the crime of aggression.
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not exercise its jurisdiction regarding a crime covered by the amendment when committed by
that State Party’s nationals or on its territory.”

Finally, it is worth recalling that, under the Rome Statute, one type of amendment could,
in fact, have entered into force simply upon adoption by a two-thirds majority at the Review
Conference, without need for any subsequent ratifications or acceptances: Article 122 of the
Rome Statute governs amendments “which are of an exclusively institutional nature.” Such
amendments are subject to a streamlined procedure under which they can enter into force for
all parties upon adoption by two-thirds vote of the states parties.89 But to our knowledge, no
one has argued—and, indeed, no one could credibly argue—that the Article 122 procedure was
meant to apply to the aggression amendments. Yet the result supported by proponents of the
Article 5(2) theory exactly mirrors the process that would apply under Article 122. The idea
that the framers would have structured the Rome Statute so that the highly controversial
aggression amendments could enter into force on the same basis as the streamlined entry-into-
force provisions for amendments “which are of an exclusively institutional nature” under Arti-
cle 122 appears to us, with all due respect, preposterous.

In the end, critically important amendments to a treaty must be accomplished by an amend-
ment process agreed upon at the time the organic treaty is adopted. Amendments cannot
become binding through a clever shortcut developed after the fact. To be direct, the Article 5(2)
theory risks bringing fundamental discredit to the ICC and Assembly of States Parties pro-
cesses. Even before Kampala, there was much about which to be concerned in the insufficiently
rigorous discussion in the Princeton Process of how Articles 121(4) and 121(5) should actually
work as a legal matter. From our perspective, a faction at Kampala saw maximizing the situ-
ations covered by the amendments as its central policy objective—even without the consent
of the affected states—whether that be in the form of expanding the definitions of aggression
to encompass all illegal uses of force, or of having the Court’s jurisdiction apply even with
respect to those states that did not ratify or accept the amendments. As lawyers, our concern
grew when, in the early days of the Kampala Review Conference, proposals were put forward
that seemed to pick and choose between Articles 121(4) and 121(5) in internally inconsistent
ways. But our concern reached its crescendo when some participants abandoned the notion of
“amendment” altogether. Instead, they seized upon a novel theory based on a “nonamendment
amendment” interpretation of Article 5(2) that, in our view, lacked any semblance of legal
credibility.

To be clear: the Rome Statute is not an ordinary treaty. It makes rules that govern an inter-
national judicial body empowered to impose severe criminal penalties. It is thus especially
important that that statute operate forthrightly and fairly. There is a heightened need for states
inside and outside the Court to have complete confidence that important decisions will be
made in a serious manner that reinforces the Court’s reputation as a credible institution. Clarity
about the process for amending such an important treaty is crucial, and the international com-
munity will do itself no favor if it puts in place “amendments relating to a crime under con-
ditions that ensure that every aggression prosecution will begin with a challenge to the

89 Rome Statute, supra note 1, Art. 122(2). Unlike the situation under Article 5(2), Article 122 does not say that
the adoption of the amendments must take place “in accordance with articles 121 and 123.”
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legitimacy of the process by which the crime was adopted.”90 States are entitled to a clear under-
standing about the extent to which becoming parties to a treaty, particularly to one involving
judicial institutions, can subject them to the effects of possible future amendments.

In this setting, a far-fetched theory of “nonamendment amendments” can only sow confu-
sion and distrust. Twisting beyond plausibility the words of the Rome Statute or claiming that
the Statute has somehow been amended outside any recognizable amendment process will do
little to build a climate that is internationally favorable for encouraging states to abide by either
the letter or the spirit of their legal obligations to the ICC. As Japanese ambassador Ichiro Kom-
atsu presciently said on the final night of the Kampala Review Conference:

In light of the absolute necessity of the legal integrity for a treaty dealing with criminal
responsibility of individuals, the upshot of adopting such a resolution, I am afraid, is the
undermining of the credibility of the Rome Statute and the whole system it represents. We
have also a serious concern that this amendment may entail non-negligible difficulties in
our relationship with the ICC system.91

VII. THE “OPT OUT” PROVISION

One of the most interesting elements of the Kampala Amendments is the “opt out” provi-
sion contained in Article 15 bis(4): the Court may exercise its jurisdiction “arising from an act
of aggression committed by a State Party, unless that State Party has previously declared that
it does not accept such jurisdiction by lodging a declaration with the Registrar.” The provision
thus says that in order for the declaration to block the Court from exercising its aggression juris-
diction, it must have been submitted “previously”; significantly, however, it does not explicitly
say what the submission must have been “previous” to. Based on the syntax of Article 15 bis(4),
one might possibly conclude that (1) the submission must be “previous” to the exercise of juris-
diction by the Court, (2) the declaration must be submitted “previous” to the commission of
the crime or “previous” to the state act of aggression that would be the predicate for a particular
prosecution, (3) the declaration must be submitted “previous” to the point at which the state
ratifies or accepts the amendments, or (4) the declaration must be submitted “previous” to the
time that thirty states ratify the amendments (or within one year thereafter) or “previous” to
the post–January 1, 2017, decision contemplated in Article 15 bis(3). The main drafter of the
provision, Stefan Barriga, has written that previously means “prior to the act of aggression,”92

but any confusion about a provision of such importance is, at best, profoundly unfortunate
and, at worst, intolerable.

90 Statement at the Review Conference of the International Criminal Court, supra note 47.
91 Statement of Japan, in Statements by States Parties in Explanation of Position Before the Adoption of Res-

olution RC/Res.6, in ICC Doc. RC/11, supra note 1, Annex VII, at 121.
92 See Barriga, supra note 76, at 32, 42. The records from Kampala reflect that provisions that would have sug-

gested that such declarations had to be submitted before a date certain, or before ratification, were considered but
that the parties declined to include such provisions in the amendments that were ultimately included in Resolution
RC/Res.6. See, e.g., Declaration (Draft of 9 June 2010 16h00), in J. Trahan, The Rome Statute’s Amendment on the
Crime of Aggression: Negotiations at the Kampala Review Conference, 11 INT’L CRIM. L. REV. 49, App. D (2011).
In this compromise proposal between the proposal submitted by Argentina, Brazil, and Switzerland (Appendix A)
and that submitted by Canada (Appendix B), Article 15 bis(4ter) would state that a declaration of nonacceptance
“may be submitted to the Secretary General of the United Nations at any time before December 31, 2015 or, in
the case of States that ratify or accede to the Rome Statute after that date, upon ratification or accession.” See Trahan,
supra, at 73 n.97, Apps. A, B.

290 [Vol. 109:257THE AMERICAN JOURNAL OF INTERNATIONAL LAW

This content downloaded from 130.132.173.166 on Tue, 15 Dec 2015 14:58:17 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


Assuming that states parties take a decision to “activate” the amendments, there would also
be unfortunate confusion from the perspective of a state seeking to protect itself against the risk
of retroactive operation of the Court’s jurisdiction, to cover acts committed before it accepted
or ratified the amendments. For example, if one assumes a situation in which thirty states ratify
and the states parties take a decision to activate the Court’s jurisdiction in 2017, a state that
thereafter ratifies the amendments, say in 2025, could be subject to the risk of arguments that
its leaders could be prosecuted with respect to acts or crimes of aggression alleged to have been
committed any time between 2017 and 2025. Under such a reading, the Court’s aggression
jurisdiction would “reach back” to events that occurred before the state in question had ever
ratified the amendments. Paragraph 1 of the Kampala resolution offers some basis for states to
guard against such an eventuality when it “notes” that a state party may lodge a declaration
prior to ratification or acceptance.93 But that would not appear to offer sufficient protection
against such a reading to a state party that only subsequently decided to ratify the amendments
and did not exercise this option before doing so.

All of the above points to the need for much greater clarity on the meaning and application
of the opt-out provision. Whether and when a state may opt out goes to the core of whether
a particular state consents to the aggression regime. This issue is not one on which it would be
appropriate for the Court to impose a conclusion on states that they never understood at the
time that they ratified the Rome Statute or its subsequent amendments. Yet in Kampala, the
states failed to speak with even a modicum of clarity on such issues, leaving it to the Court to
resolve differences of view on such basic political issues at a much later date. This ambiguity
risks saddling a fledgling Court with a role that can hardly be expected to enhance the prospects
for respect for its authority.

Another reason to focus on the opt-out provision is to address other problems that, in our
view, were insufficiently addressed at Kampala, including the ambiguities discussed above
about the definitions of “act of aggression” and “crime of aggression” in Article 8 bis. One pos-
sibility going forward is that states concerned about the risk that the definitions might, even
wrongly, be construed to cover certain types of cases—for example, humanitarian interven-
tions—might fashion a declaration, a “partial opt-out,” to limit the extent to which the Court’s
jurisdiction would apply to them in such cases.94 Or, given the differences in the nature
between, on the one hand, the crime of aggression and, on the other hand, the atrocity crimes
of genocide, crimes against humanity, and war crimes, one could imagine the fashioning of
partial opt-outs for proprio motu situations—those in which no state had stepped forward to

93 ICC Res. RC/Res.6, supra note 1, para. 1. Some have pointed to the language in paragraph 1 as suggesting that
the parties at Kampala must have intended the Court to have jurisdiction with respect to alleged acts of aggression
committed by states parties that did not ratify or accept the amendments unless they lodged such a declaration.
Besides not being logically true—for example, the very discussion above demonstrates how states parties might want
to use an advance opt-out to protect themselves from the Court exercising jurisdiction with respect to acts of aggres-
sion alleged to have been committed before they accept or ratify the amendments—such a result would, as we have
seen above, be inconsistent with Article 121(5) of the Rome Statute. It thus would have been possible to achieve
this result only if the parties had amended Article 121(5)—something that, to our knowledge, none of the propo-
nents have claimed to have been agreed at Kampala, and something that could not have been done with respect to
those states that decline to ratify or accept the amendments.

94 A number of states could potentially agree upon the wording of such an opt-out and enter it at the same time,
For a description of how such a collective opt-out might be fashioned, see Leslie Esbrook, Exempting Humanitarian
Intervention from the Definition of the Crime of Aggression: Ten Procedural Options for 2017, 55 VA. J. INT’L L. (forth-
coming 2015).
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refer a situation to the ICC, or those in which (as part of a peace settlement) both sides to a
conflict agreed that the leaders of the other side should not be prosecuted for aggression. A fur-
ther possibility is that states might fashion partial opt-outs to cover situations in which they had
acted within the framework of a regional body, such as the African Union, that has expressly
endorsed some forms of humanitarian intervention or other action—thereby avoiding situa-
tions in which the prosecutor or the Court might be compelled to review or sit in judgment
on whether decisions duly authorized by such a body fell within the ambit of the Article 8 bis
definitions.95 Similarly, an opt-out for coalition operations involving states that had not
accepted the amendments would reduce the risk that the Court would be drawn into “proxy”
prosecutions of state officials for supporting actions of another state that was not subject to the
amendments. Yet another possibility is that a state might want to consider a partial opt-out
under which the Court would not exercise jurisdiction in a nonreciprocal situation—that is,
one in which the state with which it was involved in a conflict had itself opted out—because
it considered it unfair for the Court to be able to exercise aggression jurisdiction only over one,
and not both, parties to a conflict. In short, at least some of the lingering confusion over the
breadth of the Kampala provisions can be addressed by affirmative steps by concerned states
between now and 2017. The express availability of opt-out declarations identified by the Kam-
pala Outcome Document raises numerous possibilities for discussion among interested states
between now and 2017.

VIII. THE POST–JANUARY 1, 2017, DECISIONS

Both Article 15 bis(3) and Article 15 ter(3) contemplate further decisions after January 1,
2017. Under these articles, the Court’s ability to exercise jurisdiction is subject to decisions by
the same majority of states parties as is required for adopting an amendment to the Statute. To
be sure, nothing precludes states from ratifying the amendments before the taking of such a
decision, and, indeed, some states have already ratified.96 That said, there are many logical rea-
sons not to do so. For example, states choosing to ratify the entire package of amendments—
and their parliaments, as they consider the matter domestically—must do so without knowing
the elements of the post–January 1, 2017, decision that the parties might take. At the most basic
level, states choosing to ratify in advance cannot even be assured that states parties would decide
to activate the Court’s jurisdiction under only one of Articles 15 bis and 15 ter but not the other.
Perhaps even more important, they cannot be assured that the decision of the states parties
would not affect the way in which the amendments would operate—for example, by a decision
to allow the Court to begin exercising jurisdiction over the crime of aggression but only, in the
words of both Article 15 bis(3) and Article 15 ter(3), “subject to” additional Understandings
or further elements.

In its statement on the final night in Kampala, the United States specifically referred to the
possibility that post–January 1, 2017, decisions would be used to address such concerns:

95 Article 4 of the Constitutive Act of the African Union (2000), at http://www.au.int/en/sites/default/files/
ConstitutiveAct_EN.pdf, provides for “the right of the Union to intervene in a Member State pursuant to a decision
of the Assembly in respect of grave circumstances, namely: war crimes, genocide and crimes against humanity,” and
“the right of Member States to request intervention from the Union in order to restore peace and security.” For a
fuller discussion of this “regional framework” possibility, see generally Esbrook, supra note 94.

96 At this writing, twenty-three states parties have ratified the aggression amendments.
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We also believe that at such a [post–January 2017] Review Conference, the States Parties
should be allowed to consider any related amendments proposed for the Statute with the
aim of strengthening the Court. We read the wording of paragraphs 3 of new articles 15
bis and 15 ter to allow for this sensible approach.97

On the same night, the delegation of Brazil asserted that “States Parties will have to make
a decision to ‘activate’ the current provisions.” 98 This statement may be seen as suggesting that
states would need to decide on a yes-no basis on each of the Article 15 bis and Article 15 ter
decisions without additional action to adjust or clarify their terms. However, since the terms
of Articles 15 bis and 15 ter simply say that exercising jurisdiction under those provisions is
subject to a later decision, it is hard to see why only yes-no decisions would be permissible.

A crucially important political question that must be made by the states parties is whether
the Kampala presumption that decisions should be taken only by consensus should apply to
new decisions taken after January 1, 2017. If the foregoing discussion proves anything, it is that
genuine consensus about the substance in Kampala was elusive and that statements by certain
states make clear that there was, in fact, no consensus on many critical issues.99 There does not
appear to be a strictly legal requirement under which post–January 1, 2017, decisions would
need to be made at a Review Conference rather than at a meeting of the Assembly of States
Parties. Nevertheless, the profound questions surrounding the nature of any such decisions
argue in favor of treating them as involving constitutional moments for the Court, to be con-
sidered with the solemnity of, and the preparation that would accompany, the holding of a
Review Conference. As the United States said in its remarks on the last evening at Kampala,

there is an important difference between the procedures that should be used for consti-
tutional decisions of the International Criminal Court and for routine decisions of this
body. Decisions regarding organic amendments to the Rome Statute should take place in
periodic, constitutional gatherings such as the Review Conference—where the precedents
set by this Review Conference strongly indicate that the rule of decision is consensus—and
not as part of contested votes held amid the shifting representation and ordinary decision-
making that occurs at regular meetings of the Assembly of States Parties . . . .100

IX. CONCLUSION

As we have noted, none of the foregoing analysis should be taken to suggest that the overall
U.S. reaction to the Kampala Review Conference was negative. Apart from the difficult work
on the amendments, we were impressed by the thoughtfulness of the stocktaking exercise and
by the thoughtful consideration of issues of peace and justice, cooperation, complementarity,
and impact on victims and affected communities. The delegation representing the United
States ranked among the largest present in Kampala, comprising representatives from the

97 ICC Doc. RC/11, supra note 1, at 127 (statement of U.S. Legal Adviser Harold Hongju Koh).
98 Id. at 122.
99 See, e.g., id. at 123 (Norway: emphasizing the need for “an assessment as to whether any further clarification

would be called for as a precondition for the entry into force”). Indeed, there was not even consensus on whether
it would be appropriate to allow aggression cases to proceed on the basis of state referral or proprio motu. See id. at
122 (France: Article 15 bis “restricts the role of the United Nations Security Council and contravenes the Charter
of the United Nations”); id. at 124 (“The United Kingdom has fundamental issues of principles at stake with regard
to aggression” and, in that respect, “draw[s] attention to Article 39 of the United Nations Charter.”).

100 Id. at 126–27.
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Departments of State, Justice, and Defense, the Joint Chiefs of Staff, and the National Security
Council. We welcomed the opportunity to meet with other delegates, discuss important issues,
and get a better and fuller sense of the priorities of those involved with the Court’s work and
with efforts to promote global criminal justice more generally.

On the specific issue of the crime of aggression, we do think that the discussions leading to,
and taking place in, Kampala were important and positive, bringing greater appreciation to the
concerns of not only the United States but the many countries on all sides of the many issues
associated with the aggression project. From the perspective of our domestic audience, there
seems no doubt that the provision included as Article 15 bis(5)—which provides that the Court
shall not exercise its jurisdiction over the crime of aggression when committed by the national
of a state that is not a party to the Rome Statute, or on its territory—was essential to temper
what would have been an outcry in U.S. political circles that could have made it impossible to
continue building a constructive relationship between the United States and the Court. And
the delay provision—which ensured that there would be no investigations or prosecutions for
the crime of aggression at least until 2017—provided essential breathing space for the Court
to consolidate what we see as its core functions: the investigation and prosecution of genocide,
crimes against humanity, and war crimes. That delay effectively deferred an issue that could
otherwise have deflected the trajectory of the United States in its relationship with the Court,
and consequently away from a result that would better serve the interests of both and of the
international community generally.101

But to say that the Kampala Review Conference produced important results is not to say that
there are no problems going forward. As this article has detailed, it has become increasingly

101 An important, bipartisan report submitted by then Senators Kerry and Lugar of the U.S. Senate Committee
on Foreign Relations underscored the importance of these provisions from the perspective of the U.S. domestic
audience. Among other things, the report noted:

The proposed aggression regime is flawed in several respects, but nonetheless contains important protections
for U.S. interests. Most significantly, U.S. persons, including U.S. officials and military members, could not
be investigated or prosecuted for aggression by the ICC without the consent of the United States. The pro-
posed regime will not enter into force for at least seven years, and will do so only after a further decision by
the ICC’s parties to bring it into force. U.S. participation at the Kampala Conference played an important role
in securing these protections.

INTERNATIONAL CRIMINAL COURT, REVIEW CONFERENCE, KAMPALA, UGANDA, MAY 31–JUNE 11, 2010:
A JOINT COMMITTEE STAFF TRIP REPORT PREPARED FOR THE USE OF THE COMMITTEE ON FOREIGN RELA-
TIONS, UNITED STATES SENATE, 111th Cong., 2d Sess., at v (Sept. 2, 2010). With respect to the delay provision,
the report stated:

Because the aggression regime will not go into effect for at least seven years, the United States will have oppor-
tunities to further address concerns not resolved by the outcome. It could seek greater clarity in the definition
of aggression, either through changes to the definition or the elements of crimes accompanying it, or through
further understandings. It will also have the opportunity to consult with allies and to develop plans to mitigate
risks an ICC aggression regime might pose to the ability to plan and carry out coalition military operations.

Id. at 10.

With respect to the definitions, the report stated:

Interpretive understandings adopted in connection with the definition serve to mitigate some of its deficien-
cies, but the definition remains an unsound basis for addressing these issues. Were the definition to influence
the future development of international law outside the context of the ICC, future U.S. leaders could face
increased criticism in connection with some decisions regarding the use of force, including claims that their
decisions amount to criminal conduct.

Id.
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clear that key elements of the consensus achieved in Kampala masked what turned out to be
very different understandings among participants about how, for example, the entry into force
provisions apply to the aggression amendments, and how they would affect the Court’s juris-
diction. Perhaps the most important point of this article is to make clear that there are numer-
ous issues to which serious intellectual and political energies must now be turned. The reso-
lution in Kampala wisely deferred the decision to allow the Court to exercise jurisdiction at least
until 2017. It would be prudent for those who care about the Court’s future to use the time
we have left wisely, to address the very real issues that need to be faced. The importance of doing
so has only been accentuated by some of the divisions that have come into focus much more
clearly since Kampala.

So how to clarify contested issues? As we have noted above, there are any number of ways
that points could be clarified or that issues such as those described above could otherwise be
addressed, including through the terms of any post–January 1, 2017, decisions, resolutions, or
understandings, through other statements of the Assembly of States Parties, or through sub-
sequent Review Conferences. Individual states may also address particular points at the time
of ratification, in the process of lodging individual or collective opt-outs, or through other
statements or actions. It is not our purpose in this article to identify all the different means
through which points could be addressed, or to choose among them. Instead, we simply under-
score that important disagreements and confusion have emerged that will need to be addressed
forthrightly and be resolved before 2017.

At the end of the day, the International Criminal Court does not exist in isolation. Its future
success depends vitally on its ability to reinforce, and be reinforced by, other institutions within
the international community. There are many difficult issues left. But there is still time for
countries of good will, including the United States, to tackle them together. The year 2017 is
close, but it is not yet here. The main message of this article is that the international community
should take advantage of the time it has left, before 2017, to address these crucial issues in a
cooperative and constructive way that contributes to the long-term success of the Court.
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