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Godzilla Cinema and the Imaginal Legal 

History of Ecocide 

Daimeon Shanks-Dumont* 

This Article develops a theory of imaginal legal history in the service 
of recovering aspects of social phenomena that are habitually 
suppressed in contemporary modes of legal history. It offers a 
retrospective account of the emerging international crime of ecocide 
through the use of unlikely source material: Godzilla cinema. Through 
the use of moving images, this history surfaces latent meaning within 
the concept of ecocide that has been concealed in traditional narratives, 
namely an anthropocentric grounding that is at odds with its self-
professed environmentalism. 

The Article is divided into two main Parts. The first lays out a 
speculative theory of imaginal history. It begins by critiquing the 
dominate modality of professional historiography, contextualism, and 
the reduction of narrative that is a result of the hegemony of the written 
word. It then considers how images operate in and through legal 
practices and materials as a general matter of symbolic ordering, before 
moving on to discuss what the concept of the imaginal offers legal-
historical study. It then outlines a novel methodological paradigm—
imaginal legal history—that promises a way out of the obsession with 
radical contingency that has arrested legal history since its encounter 
with Critical Legal Studies in the 1980s. 

The second Part is an attempt to operationalize imaginal legal history 
with film—to create what Walter Benjamin called a “critical 
constellation”—to better appreciate current efforts to leverage 
international law to address the climate crisis. It begins by explaining 
why Godzilla cinema is an apt repository of moving images with which 
to engage the histories of international law, arguing that the genre’s 
global scope, international scale, and deep inventories of symbolic 
imagery and fantasy recommend it as a tool of imaginal legal history. 
It then analyzes a foundational moment of international environmental 
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law’s history in the 1960s and 1970s—the invention of the concept of 
ecocide, the beginning of the modern environmental movement, and 
the articulation of environmental consciousness in American 
jurisprudence. Finally, the Article “reads” the 1971 film, Godzilla vs. 
Hedorah, and what its imagery, symbolism, and structure reveals of 
contemporaneous and current environmental and legal consciousness. 

The dénouement comes in the Conclusion, which takes the montage of 
images brought forward in the Article, dissolved of their contexts, and 
through a critical interpretation integrates them in ecocide’s horizons 
of meaning. A short Coda to the text follows, meditating on a 
materialist reading of Godzilla vs. Hedorah, and the traces of the Real 
that survive in the interstices of the film. 

INTRODUCTION 

This Article develops a theory of imaginal legal history in the service of 

recovering aspects of social phenomena that are habitually suppressed in 

contemporary modes of legal historiography. It focuses on the concept of 

the imaginal, and explains what value the concept generates when thinking 

of law as a moment of social reality. Amid the possibilities, the function 

that images play in constructing and reproducing narratives that ground 

historical and legal-rational myths is of importance.1 Here, myths are 

emphasized not because they represent a false reality, but because of their 

function in supporting sundry aspects of the social unconscious and the 

symbolic order. It considers and critiques the predominant method of 

professional historiography, contextualism, and its tendency to flatten the 

multiple topoi of historical meaning to a few symbolic narratives that 

become representative of the entirety of historical possibility. The Article 

also contemplates imaginal legal historiography as an alternative to the 

rationalist discourses of a critical legal historical practice that has been 

caught in the throes of radical contingency since its encounter with Critical 

Legal Studies in the 1980s. The objective is to put forward a theory of law 

and legal history that recognizes the extra-textual facets of legal practice 

that institute the intersubjective webs of meaning that comprise social 

reality. 

This study’s ultimate object of analysis is the emerging international 

crime of ecocide, which is part of a larger movement to use the tools of 

international law to address the current ecological crisis. The concept of 

“ecocide” as a crime was first used in the early 1970s in reference to the 

United States’ campaign of chemical defoliation during the Vietnam War, 

which has had devastating and long-term consequences for veterans and 

 

 1. On legal-rational myths and its conceptual roots in the work of Max Weber, see Mark C. 
Suchman & Lauren B. Edelman, Legal Rational Myths: The New Institutionalism and the Law and 
Society Tradition, 21 LAW & SOC. INQUIRY 903 (1996). See also infra note 61 and accompanying text. 
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local populations.2 Partly as a result of these early advocacy initiatives, the 

intentional destruction of the natural environment during armed conflict is 

now considered a war crime within the International Criminal Court’s (ICC) 

jurisdiction (and thus also considered a crime within the ambit of 

international criminal law more broadly).3 The current push is to make 

ecocide a stand-alone international crime that would proscribe the wanton 

destruction of the environment irrespective of a connection to the use of 

force. 

This Article’s historical narrative begins with the environmental 

movement that emerged around the publication of Rachel Carson’s Silent 

Spring in the early 1960s, contemporaneous with the scientific criticism of 

America’s herbicidal warfare program in Vietnam. It also canvasses the 

expressions of environmental consciousness that began to inflect legal 

consciousness in the early 1970s and its ultimate failure to find traction in 

American jurisprudence. Each of these phenomena are examined through 

the lens of an unlikely source material, the 1971 film Godzilla vs. Hedorah, 

with which ecocide’s horizons of meaning are interrogated, and new critical 

appreciations of its potential to meaningfully address the climate crisis are 

exposed. 

Let me briefly begin by describing what this history is not. It is not a 

genealogy of the contemporary concept of ecocide—the tracing of its 

accidental and contingent development to uncover its “conditions of 

possibility.”4 Neither is it an etymology of the term ecocide itself, as if the 

concept’s genetics were in some way decisive as to its content.5 It does not 

argue that there is a necessary or fully determined causal relationship 

between early environmental movements, their expression in popular 

culture, and contemporary regimes of international environmental law and 

their criminal law corollaries. Rather, this history attempts to create what 

Walter Benjamin described as a “critical constellation,” or “dialectical 

image,” that “stands for the synchronicity not of objects in time but of 

objects with time, notably with the time of the observer who . . . occupies a 

point of particularity.”6 It is not historicist, but retrospective.7 Through the 

retrospective construction of a critical constellation by the use of moving 

images, this history attempts to render legible not merely the past, but a 

reconstituted appreciation of the present. 

 

 2. DAVID ZIERLER, THE INVENTION OF ECOCIDE: AGENT ORANGE, VIETNAM, AND THE SCIENTISTS 

WHO CHANGED THE WAY WE THINK ABOUT THE ENVIRONMENT 14 (2011). 

 3. See, e.g., Rome Statute of the Criminal Court art. 8(2)(b)(iv), 17 July 17, 1998, 2187 U.N.T.S. 
90. 

 4. See COLIN KOOPMAN, GENEALOGY AS CRITIQUE: FOUCAULT AND THE PROBLEMS OF 

MODERNITY (2013). It should go without saying that neither is this a teleological account of ecocide. 

 5. See, e.g., Charles Barzun, The Genetic Fallacy and a Living Constitution, 34 CONST. COMMENT. 
429 (2019). 

 6. Christopher Tomlins, After Critical Legal History: Scope, Scale, Structure, 8 ANNU. REV. LAW 

SOC. SCI. 31, 35 (2012). 

 7. Cf. id. at 84. 
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The Article is divided into two main Parts. The first lays out a speculative 

theory of imaginal history. It begins by critiquing the dominate modality of 

professional historiography, contextualism, and the deficiencies of narrative 

that are a direct result of the hegemony of the written word through which 

this type of history is produced. It then broadens to consider how images 

operate in and through legal practices and materials as a general matter of 

symbolic order, before moving on to discuss what the concept of the 

imaginal offers to legal-historical study. Next, it outlines a novel 

methodological paradigm—imaginal legal history—that presents an 

alternative to the obsession with complexity that has arrested the field of 

legal history since its encounter with Critical Legal Studies in the 1980s. 

The second part is the attempt to operationalize imaginal legal history 

with film—to create a critical constellation—to better appreciate current 

efforts to leverage legal technologies to address the climate crisis. First, the 

Article surveys why Godzilla cinema is an apt repository of moving images 

with which to engage the histories of international law, arguing that the 

genre’s global scope, international scale, and deep inventory of symbolic 

imagery and fantastical elements recommend it as a tool of imaginal legal 

history. It then analyzes a foundational moment in international 

environmental law’s history in the 1960s and 1970s—the invention of the 

concept of ecocide, the beginning of the modern environmental movement, 

and the articulation of environmental consciousness in American 

jurisprudence. Finally, the Article “reads” the 1971 film, Godzilla vs. 

Hedorah, and what its imagery, symbolism, and structure reveals of 

contemporaneous environmental and political consciousness. The 

dénouement comes in the final subsection, which takes the montage of 

images brought forward in the Article, dissolved of their contexts, and 

through critical interpretation integrates them in ecocide’s horizons of 

meaning as a new dialectical image. A short Coda to the text follows, 

meditating on a deeper meaning of Godzilla vs. Hedorah, and the traces of 

the Real that survive in the interstices of the film. 

Embedded in the text of this Article are relevant images, as well as a 

scattering of footnotes that link to moving images—film clips—both of 

which are part of imaginal legal history’s multimedia toolkit.8 It is 

recommended that the images and videos be viewed in media res to add 

important imaginal context to the written descriptions. 

I. TOWARD A THEORY OF IMAGINAL LEGAL HISTORY 

This first Part situates imaginal legal history as a method of 

historiography that complements and, in some respects, complicates current 

modes of historical legal scholarship. It considers and critiques the 

 

 8. See infra Appendix I, and passim. For ease of access, the entire playlist of film clips used in this 
Article (Appendix II, Figs. 1–16), may be accessed here: https://bit.ly/Godzilla_Ecocide. 
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predominant approaches to professional legal historiography, contextualism 

and critical legal history, and offers imaginal legal history as a method that 

addresses both contextualism’s shortcomings and offers a way out of the 

obsession with contingency that has de-fanged critical legal history’s 

critical potential. It develops the theory of imaginal legal history and 

discusses its implications for the study of law. It unpacks the role that 

images play in constructing and reproducing the social order, specifically 

the function of symbolic images in supporting legal-rational myths, 

understood as those shared narratives that give legal regimes and 

institutions a taken-for-granted legitimacy. 

A. The Poverty of Narrative in Histories of Law and Legal Histories 

Images are in the strict sense non-decomposable wholes whose meaning 

varies with perception. Linguistic description of images, in contrast, are the 

destruction of the whole—a reduction of polysemy to univocality, or, in 

other words, interpretation. However, it is not only imaginal description but 

all writing that is in a real sense interpretive.9 The interpretive act of writing 

is a necessary product of legal production, and thus of importance to the 

work of historical recovery, but it is not unproblematic. For Jacques 

Derrida, it is the concentration of an immanent problem of all language 

systems. As compared to the grammar of signs in a spoken language 

(already evincing an impossible distance between the signifier and the 

signified), writing is the “sign of the sign,” the effect of which is a doubling 

(redoublant) that adds further distance between the symbolic structures of 

language and those aspects of reality to which the symbolic refers10—what 

Jacques Lacan would call the indelible gap between the semiotic-structures 

of symbolic order and the Real.11 While the act of reducing the complexities 

of social reality to written text may be a necessary feature of scholarship, 

its effect has been the hegemony of the written word to the exclusion of 

alternative and constructive means of perceiving historical artifacts. 

This effect expresses itself in problematic ways in the two principal 

modes of historical-legal scholarship: the histories of law, which begin from 

an extra-legal perspective on law as a social phenomenon, and legal 

histories, which take an internal perspective of law to trace its self-

referential logic and limits.12 The now-orthodox historiographical methods 

used by historians of law and legal historians—contextualism and critical 

legal history, respectively—utilize the hegemony of writing to efface the 

problematic gap identified by Derrida and Lacan, between representational 

 

 9. This follows from the hermeneutic, or interpretive, tradition of social science research. See, e.g., 
Charles Taylor, Self-Interpreting Animals, in HUMAN AGENCY AND LANGUAGE (1985); see also WHITE, 
supra note 59. 

 10. See JACQUES DERRIDA, OF GRAMMATOLOGY 29 (Gayatri Chakrovorty Spivak trans., 1997). 

 11. See infra note 16 and accompanying text. 

 12. See Laura F. Edwards, The History in “Critical Legal Histories”, 37 LAW & SOC. INQUIRY 187 
(2012) (on self-referential legal-historical studies). 
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language and truth, thereby producing the “reality effect” of successful 

historical writing.13 For the historian of law, the endless play of signs that 

is the interpretive act of writing is bounded as history and thus contained; 

for the legal historian, the postmodern critique of presence is totalized as 

antifoundational contingency and complexity, leading to an irreconcilable 

plurality of meaning that has arrested the profession. In the rest of this 

section and next, I will identify these strategies of contextualism and radical 

critique as problems of symbolic ordering, and offer some thoughts on how 

imaginal legal history provides an alternative to the first, and a way out of 

the second. 

First, we must take a brief detour into the postmodernism of Jacques 

Derrida and the psychoanalysis of Jacques Lacan to better understand why 

approaching history through non-textual sources can be a productive 

complement to existing styles of historiography. Both Derrida and Lacan 

were concerned with the relationship between language and that to which 

language refers, the “real” as opposed to our perception of reality. 

Problematizing the practice of historical writing with Derrida and Lacan, as 

an initial move, makes space for us to contemplate why imaginal legal 

history can be a fruitful avenue for legal scholarship. 

For the deconstructionist Derrida, the signifiers that are expressed 

through language take meaning only in their relation to other signifiers and 

not to what they signify, meaning that there is nothing outside the system 

of plural differences that makes the system possible (the “text” of Derrida’s 

famous phrase il n’y a pas de hors-texte).14 What gives such a system (a 

language or text) meaning and the illusion of completeness, or presence, is 

a “transcendental signifier” that is imagined to exist outside of the text, and 

thus sets a finite limit on the reference of signs, thereby achieving the 

appearance of determinate meaningfulness. Definitive meaning for the 

deconstructionist is an impossibility, but also a necessity to say anything 

intentionally—the author of a text “sutures” the infinite whole into a finite 

fragment by attempting to present a limit on their own textuality. But these 

unities are susceptible to deconstructive reading, rendering the sutures open 

to reveal that the presence of the signifier is, in fact, an absence of an 

ultimate signifier, the true or the real. 

With deconstruction we can begin the critique of historical narratives as 

memorialized in text, because the written text in these narratives present 

them as complete fragments, thereby lending them a semblance of finality 

or authority. Deconstruction is not the end point of this inquiry, but it is a 

succinct way of approaching the Lacanian idea of symbolic order, which is 

 

 13. Roland Barthes, The Reality Effect, in THE NOVEL: AN ANTHOLOGY OF CRITICISM AND 

THEORY 1900–2000 (Dorothy J. Hale ed., 2005). 

 14. See DERRIDA, supra note 10, at 158. For an exhaustive treatment of what Derrida might have 
meant by “there is no outside text,” see Max Deutscher, “Il n’y a pas de hors text”—Once More, 18 
AUSTRALASIAN CONT. PHIL. 98 (2014). 
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of importance here.15 If Derrida helps us deconstruct ossified historical 

artifacts, Lacan helps us begin the reconstruction of those artifacts through 

theorizing the role that non-linguistic phenomena play in creating our social 

reality. 

For Lacan, the register of the symbolic as an infinitely differential 

linguistic structure is contraposed to the Real, that which is self-identical 

and present, and therefore cannot be signified in language. For the symbolic 

order to provide significance to those who wish to act in the world, it must 

present itself as an immanent whole; however, the Real leaves “traces” in 

the symbolic that are indelible and thus frustrate attempts to achieve 

absolute sensibility—as Lacan says, “the Real has, and does not have, a 

meaning.”16 The parallel here with Derrida’s deconstruction is patent: the 

attempt to suture the infinite whole (text/symbolic order) to achieve the 

appearance of determinate meaning (transcendental signifier/the Real) is 

both a necessity and an impossibility. Whereas this is the ultimate point of 

deconstruction, Lacanian theory supplements this aporia with another 

concept that implicates the role of the imaginal in legal-rational myths, and 

thus symbolic order. That is because, for Lacan, the symbolic does in fact 

have meaning, at least inasmuch as intersubjective communication is 

achievable. Lacan adds a third register to the deconstructivist duality of the 

symbolic and the Real to explain how such suture is realized. 

This third register is the imaginary, contraposed to both the Real and the 

symbolic,17 and is the aspect of the individual psyche that emerges during 

the “mirror stage” of human development.18 The imaginary is how one 

perceives their own subjectivity in relation to the social order of the 

symbolic, but just as the Real leaves indelible traces in the symbolic, the 

Real-of-the-imaginary likewise marks subjectivity with ineradicable and 

unattainable desire, represented in Lacanian argot as a small a, the objet 

petit a. In Freudian thought, the object of desire is the repressed returned, 

in Lacan’s “return to Freud,” the objet petit a becomes the means by which 

the gap between the imaginary and the symbolic is bridged and meaning is 

secured19—the unattainable object of desire returns as fantasy (le fantasme) 

and complements the imaginary in suturing symbolic meaning.20 The 

fantasy can assume different forms—illusion, ideology, discourse, 

 

 15. The irony of this statement is not lost on me. 

 16. JACQUES LACAN, LE SÉMINAIRE LIVRE XXIII: LE SINTHOME: 1975–1976 134 (Jacques-Alain 
Miller trans., 2005). 

 17. See infra Fig. 7. 

 18. The point at which a child first encounters their reflection in a mirror and perceives their self as 
a whole, a “unity,” which is in disagreement with their lived experience and is thus imaginal. Unlike 
most animals, humans are born without the physical ability to control their bodies. 

 19. LACAN, supra note 16, at 72 (“Meaning is the result of an intersection between the imaginary 
and the symbolic.”). 

 20. MICHAEL LEWIS, DERRIDA AND LACAN: ANOTHER WRITING 166 (2008) (“The fantasy lets us 
believe that the master signifier is the master signifier, and therefore that the symbolic is a finite entity 
with a meaning.”). 
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narrative, myth—that allow the individual to experience social reality as a 

smooth unbroken semantic whole, that is, making the social intelligible and 

guiding the effective practices necessary to make it acceptable.21 In sum, 

what makes such narrative myths, in particular legal-rational myths, so 

important are their ability to legitimate the symbolic order such that those 

within the order experience it as not only sensible, but in many important 

ways, natural and inevitable. 

 

 

Fig. 1. Lacan’s Borromean Knot, used to symbolize the three 
psychic registers, with objet petit a centered. 

 

Contextualism, the standard mode of professional historiography today, 

helps secure symbolic ordering by fixing representational narratives in 

similarly-fixed contexts, thus presenting them as finite fragments and 

securing meaning. Contextualism came to the fore of intellectual history 

during the “linguistic turn” of the 1970s, largely on the back of Quentin 

Skinner’s and J.G.A. Pocock’s prodigious output. Skinner’s Meaning and 

Context, which is as close to a methodological playbook for contextualism 

as one could hope for, seeks to recover meaning as authorial intention and 

ambition (Austin’s locutionary and illocutionary forces) by situating the 

writer and text in their social and political contexts, specifically other 

writings with which the author was in dialogue.22 Pocock’s methodology, 

 

 21. See John Mepham, The Theory of Ideology in Capital, in IDEOLOGY 213 (Terry Eagleton ed., 
1994) (on the effect of ideology as fantasy). 

 22. Quentin Skinner, Meaning and Understanding in the History of Ideas, in MEANING & 

CONTEXT: QUENTIN SKINNER AND HIS CRITICS (James Tully ed., 1988). 
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laid out in his essay Languages and their Implications, complicates 

Skinner’s by relativizing historical contexts themselves. Pocock rejects that 

linguistic structures determine thought, but incorporates Thomas Kuhn’s 

concept of “paradigm” as a means of situating the meaning of historical 

texts beyond (but not absent) the author’s “intentions,” by identifying and 

exploring the paradigmatic languages in which discourse is made and the 

functions that text perform.23 

Contextualism’s historicism—placing its subjects in relation to one 

another along a shared medium of historical time—eschews some of the 

problems of functionalist and presentist modes of historiography, but 

nonetheless reintroduces a type of crude foundational determinism found in 

older “objective” styles of scholarship.24 Although meaning is no longer 

located exclusively within an author’s intentionality, it can be located—

sutured in the text’s con-text, specifically other texts that address the same 

or similar issues and share similar conventions.25 Or, in the Pocock 

tradition, in the text’s con-text’s context. But what counts as “appropriate” 

contexts are those other writings that already share similar thematic or 

conventional structures, thus presupposing that they could be “in dialogue” 

with one another—what is intelligible is defined by its familiarity, rather 

than any stronger sense of relationality. Meaning is thereby sequestered “in 

the past,” and the work of the historian is merely to open the box of 

historical contexts and objectively observe its contents like a dispassionate 

scientist. But as every scientist knows, the act of observations affects the 

behavior of what is being observed;26 no less is this true when an historian 

makes the a priori decision concerning the scopic register of permissible 

con-texts.27 By scopic register, I mean to invoke Martin Jay’s concept of 

“scopic regime,” to indicate the “modes of seeing” that encompass “all the 

possible elements in a force field, nonvisual as well as visual, metaphoric 

as well as literal.”28 Accepting that a historian can pragmatically justify their 

selection of appropriate context, the problem is that the work of reduction 

is a fait accompli, through the act of writing, even before they shift their 

interpretive gaze backwards. 

I have already observed that the reduction of imaginal experiences to 

linguistic description entails the destruction of a non-decomposable whole. 

 

 23. J.G.A. Pocock, Languages and their Implications: The Transformation of the Study of Political 
Thought, in POLITICS, LANGUAGE, AND TIME: ESSAYS ON POLITICAL THOUGHT AND HISTORY (1971). 

 24. See, e.g., PETER NOVICK, THAT NOBLE DREAM: THE “OBJECTIVITY QUESTION” AND THE 

AMERICAN HISTORICAL PROFESSION 25–27 (1988) (on the older dominant historical paradigm of 
Wissenchaftlich Objektivität, as embodied by the German Leopold von Ranke). 

 25. James Tully, The Pen is a Mighty Sword: Quentin Skinner’s Analysis of Politics, in MEANING 

& CONTEXT: QUENTIN SKINNER AND HIS CRITICS 8–9 (James Tully ed., 1988). 

 26. See generally P. A. M. DIRAC, THE PRINCIPLES OF QUANTUM MECHANICS (4th ed. 1982). 

 27. On problematizing scope as an historical register, see Tomlins, supra note 6. 

 28. Martin Jay, Scopic Regimes in Modernity Revisited, in MARTIN JAY, ESSAYS FROM THE EDGE: 
PARERGA AND PARALIPOMENA 59 (2011). I use the term “register” rather than “regime” to emphasize 
the individual perception of a situated historian over the shared and intersubjective meaning implicit to 
the idea of “regime.” 
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But in respect of contextualism, the image of the prism is a more apt 

metaphor; writing is a refraction of the plurality of experience to tangible 

signifiers, and, like the light passing through the physical medium of a prism 

to emerge as separable wavelengths, an assortment of narrative registers 

results. Certain narratives, tropes, and plots are reified as representative of 

historical time while others are ignored, forgotten, or effaced. Those that 

are privileged tend not to be emotive or imaginal/aesthetic contemplations, 

but rather rationalist discourses precisely because they are the types of 

narratives that are most amenable to written representation.29 What is left 

from a surfeit of potential meanings are a few wavelengths that through 

repetition (the presentist act of scholarly citation) become ossified historical 

signifiers cemented in similarly-ossified historical contexts. These 

rationalist and written interpretations of social reality become the narrative 

myths that are the warp and weft of symbolic order, and inspire the fantasies 

with which individuals fabricate imaginary meaning in the social milieu. 

The next subsection addresses how the imaginal experiences of law are 

imbricated in our shared experience of social order, and canvasses what is 

lost when they are reduced to written representation in legal historical texts, 

using Derrida’s deconstruction and Lacan’s psychoanalysis as guide posts. 

B. The Legal Imaginal and the Social Order 

The concept of the imaginal follows recent work on the aesthetics of law 

and legal materials.30 The aesthetic identities of law are habitually 

disregarded, or repressed, because they do not comport with our Western 

notion of law as a juridical science, a ratio scripta whose tradition can be 

traced to ancient Rome.31 I use the term imaginal rather than aesthetic here 

because it abjures the common association of aesthetics with subjective 

judgments about things like art or beauty, which began with the 

Enlightenment’s constitution of the field as concerning the subjective 

faculties of imagination and creativity, as contrasted to the rational faculties 

of reason and cognition that are (purportedly) capable of producing 

objective knowledge of the world.32 But an older tradition, dating to Plato 

and Aristotle, takes aisthetikos (aesthetics) and its related concept, 

phantasia (fantasy), as pertaining to perception or sensation in a broader 

 

 29. Witness the analytical philosopher’s critique of poststructuralism’s “obscurantism.” See, e.g., 
Steven Postrel & Edward Feser, Reality Principles: An Interview with John R. Searle, REASON (Feb. 
2000), https://reason.com/2000/02/01/reality-principles-an-intervie/. 

 30. See, e.g., Pierre Schlag, The Aesthetics of American Law, 115 HARV. L. REV. 1047, 1050 (2002); 
Roy Kreitner, Anat Rosenber, Christopher Tomlins, Arts and the Aesthetics in Legal History, 2 
CRITICAL ANALYSIS L. 314 (2015); RANDLE C. DEFALCO, INVISIBLE ATROCITIES: THE AESTHETIC 

BIASES OF INTERNATIONAL CRIMINAL JUSTICE (2022); Daimeon Shanks, The Aesthetics is International 
Criminal Law, 37 TEMPLE INT’L & COMP. L.J. 23 (2024). 

 31. ALDO SCHIAVONE, THE INVENTION OF LAW IN THE WEST (2005). 

 32. CHIARA BOTTICI, IMAGINAL POLITICS: IMAGES BEYOND IMAGINATION AND THE IMAGINARY 

15–31 (2014). 
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sense,33 and avoids the modern connection of images and the fantastical 

with unreality.34 The use of imaginal here follows this broader tradition by 

accepting that what is imaged has the power to institute what is.35 

Imaginal is distinguished from the related concepts of imagination and 

the imaginary in that it simply denotes what is made of images. Whereas 

imagination signifies the personal creative faculty of an individual, and the 

imaginary concerns the sociopsychological contexts in which we are all 

immersed,36 the imaginal “can be both the product of an individual faculty 

and of a social context as well as the result of a complex, yet-to-be-

determined interaction between the two.”37 Following Chiara Bottici’s 

definition, the imaginal refers to the “pictorial (re)presentations or 

appearances that operate both at the conscious and the unconscious level.”38 

Images complement ratiocination, and in terms of psychological 

development and perceptive sensibility, precede language. Humans think in 

and through images. In particular, symbolic images, those that contain a 

surplus of meaning, resist reduction to linguistic description due to the 

context-dependent nature of their interpretation, and their potential to 

connote different meanings to different audiences.39 In short, images have 

an inherent potential to contain near limitless meaning—a polysemy that is 

erased when one reduces an image to descriptive language, thereby closing 

its interpretive potential. 

Law operates in and through images. The legal imaginal is instanced in 

iconography and schemas; rhetorical forms; metaphors, analogies, and 

other tropes;40 perceptual modes and sensibilities; dramatic tensions; 

sensory impressions; and emotions and feelings.41 Once attentive to them, 

images reveal themselves everywhere in legal practices. The image of the 

bench and the judicial robe,42 the picture of Derek Chauvin kneeling on 

George Floyd’s neck,43 the kaleidoscope of flags at the Aller des Nations in 

 

 33. Schlag, supra note 30, at 1050–51. 

 34. BOTTICI, supra note 32, at 17–18. 

 35. For classic texts on social constructivism, see PETER L. BERGER & THOMAS LUCKMANN, THE 

SOCIAL CONSTRUCTION OF REALITY: A TREATISE IN THE SOCIOLOGY OF KNOWLEDGE (1966), and 

JUDITH BUTLER, GENDER TROUBLE: FEMINISM AND THE SUBVERSION OF IDENTITY (1990), among 
others. 

 36. See, e.g., JACQUES LACAN, ÉCRITS (1966); CHARLES TAYLOR, MODERN SOCIAL IMAGINARIES 

(2004). 

 37. BOTTICI, supra note 32, at 54. 

 38. Id. 

 39. See generally ROLAND BARTHES, MYTHOLOGIES (Richard Howard & Annette Lavers trans., 
2012). 

 40. See, e.g., Cass R. Sunstein, On Analogical Reasoning, 106 HARV. L. REV. 741 (1993). 

 41. Schlag, supra note 30, at 1052. 

 42. See Andrew J. Cappel, Bringing Cultural Practice Into Law: Ritual and Social Norms 
Jurisprudence, 43 SANTA CLARA L. REV. 389 (2003); see also JAMES L. GIBSON & GREGORY A. 
CALDEIRA, CITIZENS, COURTS, AND CONFIRMATIONS: POSITIVITY THEORY AND THE JUDGMENTS OF 

THE AMERICAN PEOPLE (2009). 

 43. See infra Fig. 1; see also Robert M. Cover, Violence and the Word, 95 YALE L. J. 1601, 1601 

(1986) (“Legal interpretation take place in a field of pain and death.”). 
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Geneva,44 all evoke powerful legal meaning(s) within the minds of laity and 

lawyers alike. ’These images demonstrates the idea: invariably, one has an 

instant and prerational reaction to these images, a prefigurative response 

that shapes one’s thoughts about whatever subject matter is being invoked. 

Although the legal imaginal is neither the exclusive nor even the dominant 

manner of perceiving law—it coexists with the myriad other ways in which 

we experience legal phenomena—it is ineluctably there. 

 

 

Fig. 2. The killing of George Floyd. 

 

 44. See infra  Fig. 2. 



2026] Godzilla Cinema and the Imaginal Legal History of Ecocide 837 

 

Fig. 3. The Palais des Nations in Genève.  

 

The “reasonable objective person” in American tort law is an evident 

example of imaginal legality: lawyers, judges, and jurors are routinely asked 

to picture themselves in the shoes of the “reasonable man” when 

considering whether the outcome of certain actions taken “under [the] 

circumstances” were foreseeable and thus tortious.45 Notwithstanding its 

fabrication in the individual mind and thus its context-variable identity, the 

representation of the “reasonable person” creates an “objective” standard 

because of a shared (imaginal) meaning within the legal community.46 The 

image of the reasonable person is an inescapable element of this legal 

construct, whether it is employed in an imagined reconstruction of a factual 

situation, or part of a shared imaginary concerning “reasonableness”—the 

image informs both yet is reducible to neither. 

International law is exceptionally rife with imaginal objects. Some are 

arcane, and undoubtedly the domain of small subset of specialists: show any 

international lawyer the famous image of the S.S. Lotus and intuitively they 

will think of the “principle of freedom of state action,” a/k/a the “Lotus 

principle,” or perhaps of the Permanent Court of International Justice; to a 

lay person or a domestic lawyer, it is just a big boat.47 Others have seeped 

into popular consciousness, and form a part of our common experience: the 

images of hooded detainees at Abu Ghraib and the blue-helmets of the 

 

 45. See, e.g., Vaughan v. Menlove, 132 ENG. REP. 490, 492 (1837); OLIVER WENDELL HOLMES, 
THE COMMON LAW 87 (Mark DeWolfe Howe ed., 1963). 

 46. See, e.g., Vaughan v. Menlove, 132 ENG. REP. 490, 492 (1837); OLIVER WENDELL HOLMES, 
THE COMMON LAW 87 (Mark DeWolfe Howe ed., 1963). 

 47. See infra Fig. 3. 
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U.N.’s peacekeeping missions evoke the depths and heights of 

multilateralism’s promise.48 

 

 

Fig. 4. The S.S. Lotus. 

 

 

Fig. 5. U.N. Peacekeepers. 

 

 

 48. See infra Fig. 4, Fig. 5. 
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Fig. 6. Scenes from Abu Ghraib. 

 

More fundamentally, imaginal objects form the core of the international 

order because of the abstract nature of its principal subject, the state.49 From 

the beginnings of modern political philosophy, the very heart of the 

international law, the sovereign territorial state, was portrayed as an 

“artificial man” that “once instituted, doe [sic] put on the personal 

proprieties of men,” a “living body of sovereignty” that possesses a distinct 

“will” and “intellect,” capable of expressing the volonté général of an 

indivisible body politic of the people.50 The nation that stands at the 

normative center of the state is itself an “imagined community,”51 through 

which individuals collectively identify themselves as members of an 

 

 49. For a select few examples, see infra 

 50. These quotations are taken from the writings of Thomas Hobbes, Jean Bodin, Samuel 
Pufendorf, and Jean-Jacques Rousseau, respectively. See THOMAS HOBBES, DE CIVE 104 (Howard 
Warrender ed., 1983) (1642); MICHEL FOUCAULT, SOCIETY MUST BE DEFENDED: LECTURES AT THE 

COLLÉGE DE FRANCE, 1975–76 26 (Mauro Bertani & Allessandro Fontana eds., 2003); BEN HOLLAND, 
THE MORAL PERSON OF THE STATE. PUFENDORF, SOVEREIGNTY AND COMPOSITE POLITIES (2017); 
JEAN-JACQUES ROUSSEAU, THE SOCIAL CONTRACT AND OTHER LATER POLITICAL WRITINGS 50–51 

(Victor Gourevitch trans. & ed., 1997). 

 51. BENEDICT ANDERSON, IMAGINED COMMUNITIES: REFLECTION ON THE ORIGINS AND SPREAD 

OF NATIONALISM (1983). 
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international society predicated on the “domestic analogy.”52 The 

consequence of these traditions is that states are held to be juridical 

personalities capable of holding rights and obligations literally imaged as 

natural moral persons. The frontispiece to Thomas Hobbe’s Leviathan is not 

so much analogical as it is metonymical.53 Importantly, this is not a 

cognitive failure or a category error exclusive to naïve law students and 

inexperienced lay persons—the entirely fictitious legal “person” that is the 

state may be a heuristic, but its image is how international jurists make sense 

of the world, and in important ways, construct it.54 It is through our capacity 

to produce such symbolic images that international law, and thus 

international order, attains the synthetic power to be rendered possible.55 

 

 

Fig. 7. The frontispiece to Thomas Hobbes, Leviathan; Or, The 
Matter, Forme & Power of a Common-Wealth Ecclesiasticall and 
Civill (1651), depicting the “artificial body” of sovereignty. 

 

What makes some images symbolic rather than merely representational 

 

 52. See, e.g., HEDLEY BULL, THE ANARCHICAL SOCIETY: A STUDY OF ORDER IN WORLD POLITICS 
(1977). 

 53. See infra Fig. 6; Gabčikovo-Nagymaros Project (Hungary v. Slovakia), 1997 ICJ Rep 7, para. 
142. 

 54. See JASON BLAKELY, WE BUILT REALITY: HOW SOCIAL SCIENCE INFILTRATED CULTURE, 
POLITICS, AND POWER (2020). 

 55. This is a core aspect of constructivism. See supra note 35. On constructivism as an international 
relations theory, see Alexander Wendt, Anarchy is What States Make of It: The Social Construction of 
Power Politics, 46 INT’L ORG. 391 (1992). 
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is their ability to provide significance beyond their referential qualities. The 

human need for significance—what is more than simple meaning but not 

quite “ultimate truth”—is rooted in the psychological desire to find purpose 

in a world that appears indifferent to human consciousness.56 Of course 

symbols can operate in and through language, and take place within 

conscious and rational discourses, thereby constituting what Pierre 

Bourdieu calls “symbolic capital.”57 But symbols operate as symbols 

precisely because of their capacity to contain surplus meaning beyond 

conscious discourse: their denotative functions are in a sense overrun by 

their connotative potential.58 Because human cognition has limited capacity 

to process information, symbols and networks of symbols have a particular 

salience for an individual’s unconscious perception, and by association, the 

social unconscious: the “areas of repression which are common to most 

members of society.”59 In contrast to the rational and conscious discourses 

of symbolic capital that work through descriptive language and the 

imaginal, the experiences of which we are unaware almost exclusively 

operate through images, thus expanding the role of the imaginal in the 

constitution of subjectivity and intersubjectivity.60 

One reason that symbolic images, individually perceived and socially 

shared, consciously, and unconsciously, are important to international law 

are the roles that pictorial (re)presentations play in the historical narratives 

that function as legal-rational myths. Myths here are understood as shared 

narratives that produce significance for communities by addressing the 

conditions of their social, political, and legal experiences.61 Myths provide 

cognitive maps for navigating the social world by reducing the 

undifferentiated mass of social phenomena to recognizable story arcs 

through the use of tropes, emplotments, and genres.62 In short, mythical 

narratives are webs of symbolic meanings that provide significance to 

communities so that they may act, deliberately or unreflectively, in the 

world, and allow individuals to experience social reality as a smooth 

unbroken semantic whole—making the social intelligible and guiding the 

effective practices necessary to make it acceptable.63 

Legal-rational myths have a special force in supporting social order, 

 

 56. See, e.g., ARNOLD GEHLEN, MAN, HIS NATURE AND PLACE IN THE WORLD (1988). 

 57. DAVID L. SWARTZ, SYMBOLIC POWER, POLITICS, AND INTELLECTUALS: THE POLITICAL 

SOCIOLOGY OF PIERRE BOURDIEU 35 (2013). 

 58. BARTHES, supra note 39. 

 59. On the idea of a social unconscious, see ERICH FROMM, BEYOND THE CHAINS OF ILLUSION: MY 

ENCOUNTER WITH MARX AND FREUD 70 (2001). 

 60. See CORNELIUS CASTORIADIS, THE IMAGINARY INSTITUTION OF SOCIETY 127–31 (Kathleen 
Blamey trans., 1987) 

 61. This is a paraphrasing of Bottici’s definition of a political myth. CHIARA BOTTICI, A 

PHILOSOPHY OF POLITICAL MYTH 179 (2007). 

 62. Cf. HAYDEN WHITE, METAHISTORY: THE HISTORICAL IMAGINATION IN 19TH-CENTURY 

EUROPE (1973) (on the poetic function of story arcs in historical scholarship). 

 63. See John Mepham, The Theory of Ideology in Capital, in IDEOLOGY 213 (Terry Eagleton ed., 
1994) (on the function of myths as an ideology). 
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however such order is arranged. In the classic Weberian sense, legal 

narratives sustain the rational-legal authority that legitimates social 

institutions and structures.64 From a sociopsychological perspective, legal-

rational myths are central narratives that constitute the symbolic order, the 

imagined “big Other,” in relation to which one knits one’s subjectivity—a 

semiotically-grounded version of Freud’s “superego.” For Lacan, as we 

have seen, the symbolic order is representative of the “customs, institutions, 

laws, mores, norms, practices, rituals, rules, traditions, and so on of cultures 

and societies.”65 As Lacan emphasizes, the symbolic as mediated through 

language (writing) is what makes human society possible: symbolic order 

is “the pact which links . . . subjects together in one action. The human 

action par excellence is originally founded on the existence of the world of 

the symbol, namely on laws and contracts.”66 In important ways, the 

constitution of the self is done in and through its imaginal relationship with 

the legal as symbolic order.67 

In sum, what a concept of the imaginal brings to the study of law is a 

recognition of the broader sensual experiences in and through which 

individuals and communities construct social reality. Social reality is 

understood as a complex web of meaning that institutes individual 

subjectivity, but is simultaneously instituted by the individuals that attach 

significance to particular narratives within the intersubjective web. Images, 

because of their polysemic nature and symbolic potential, play an important 

role in the production of historical narratives that function as legal-rational 

myths, which ground the symbolic order as a legal order. Law is, of course, 

a written rational discourse, even principally so, but it is also a farrago of 

images through which we experience and make sense of legal practices and 

materials. 

The final subsection below puts forward imaginal legal history as a mode 

of historiography that takes the imaginal construction of social reality 

seriously, and uses that understanding to complicate and complement 

contextualist and critical legal histories. 

C.  Rending the Symbolic 

Imaginal legal history undertakes to unstick latent historical meanings 

 

 64. MAX WEBER, THE VOCATION LECTURES i–ii (David S. Owen & Tracy B. Strong eds., Rodney 
Livingstone trans., 2004). 

 65. Adrian Johnson, Jacques Lacan, STAN. ENCY. PHIL. 2.1.2 (Dec. 24, 2022), 
https://plato.stanford.edu/entries/lacan/#RegThe. 

 66. Jacques Lacan, Freud’s Papers on Technique 1953–1954, in THE SEMINAR OF JACQUES 

LACAN: BOOK I 230 (Jacques-Alain Miller ed., John Forrester trans., 1991) (emphasis added). 

 67. Law does so through the process of interpellation, or hailing, the means by which the “citizens 
of capitalist states come to recognize themselves as ‘always already subjects’ of that very particular 
form of society.” ROSE PARFITT, THE PROCESS OF INTERNATIONAL LEGAL REPRODUCTION: 
INEQUALITY, HISTORIOGRAPHY, RESISTANCE 38 (2019); see also LOUIS ALTHUSSER, ON THE 

REPRODUCTION OF CAPITALISM: IDEOLOGY AND THE IDEOLOGICAL STATE APPARATUSES 190–91 (G. 
M. Goshgarian trans., 2014). 
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from their fixed settings, and thus re-examine the structures of symbolic 

order and the myths that motivate their institution. To borrow language from 

Walter Benjamin, the “critical momentum of . . . historiography is 

registered in that blasting [apart] of historical continuity with which the 

historical object first constitutes itself.”68 Christopher Tomlins, who more 

than any other has successfully applied Benjamin’s historical philosophy to 

the field of legal history,69 explains: 

The role of the critic/historian is essential in that criticism “completes” 

the text’s meaning retrospectively by revealing its pre-history and its post-

history, which is to say its role in the pre-history of what follows. Criticism 

thus loosens from the text the meanings contained within it. It does so by 

“mortifying” the text: that is, not by evaluating or interpreting it as a thing 

in itself but by corroding it—rendering it a rubble of fragments such that its 

fragment of truth may be extracted from amid the material (mythic) content 

in which that truth is imprisoned and by which it is obscured. It will be 

apparent that one sees here a repetition of the idea that context must be 

dissolved if what is sought is to be exposed. The critic/historian “blasts[s] a 

specific era out of the homogenous course of history . . . he blasts a specific 

life out of the era, a specific work out of the life work.”70 

Imaginal legal history is not an attempt to re-contextualize written 

narratives, or to add perspectival complexity, but rather a radical 

aggrandizement of the historian’s scopic register, and the foregrounding of 

the problem of scope itself. Tomlins has emphasized that “[o]n its own, 

scope does no more than establish the field of legal practices that the legal 

historian isolates for study,” and that in traditional critical study, it has been 

the issue of scale (micro/macro/meso, local/national/global, 

individual/collective, etc.) that has offered the “conceptual means to refine 

understanding of differences among those practices.”71 Yet it is not only 

scale that can and should be problematized, but scope that should be put 

into play—not the act of defining or redefining which social phenomena 

interact with legal practices, but rather by reconceptualizing what counts as 

legal practice in the first place.72 In such a reframing, imaginal legal 

practices become legible historical objects that complement the written 

word. 

While the contextualist historian attempts to suture an historical object’s 

surplus of imaginal meaning in its con-text, the imaginal historian begins 

by recognizing the symbolic and mythic dimensions of dominant historical 
 

 68. WALTER BENJAMIN, THE ARCADES PROJECT 475 (Howard Eiland & Kevin McLaughlin trans., 
1999). 

 69. See, e.g., Tomlins, supra note 6, at 32; Christopher Tomlins, Historicism and Materiality in 
Legal Theory, in LAW, THEORY AND HISTORY: NEW ESSAYS ON A NEGLECTED DIALOGUE 15–18 

(Maksimilian Del Mar & Michael Lobban eds., 2016); CHRISTOPHER TOMLINS, IN THE MATTER OF NAT 

TURNER: A SPECULATIVE HISTORY (2020). 

 70. Tomlins, supra note 6, at 36–37 (internal citations to Benjamin omitted). 

 71. Id. at 47. 

 72. See generally Shanks, supra note 30. 
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narratives and through critical exposure of their imaginal construction, 

recovers dormant perceptions by destroying—mortifying—its refracted 

unity to fragmentary rubble. In a sense, the imaginal historian disaggregates 

the perceived (and received) whole by contemplating the sum of its parts to 

better evaluate what is there and not there, and what may be a structuring 

absence or vanishing mediator.73 It does not obfuscate the problematic gap 

between representational language and the Real, but rather uses imaginal 

constructions to expose the object of contemplation at the point of “our own 

historical experience,” where it “comes alive.”74 Images are not 

monosyllabic “things” that speak with one voice across time, but rather their 

historical character depends upon interpretation by historical actors, and 

their present apprehension requires “our historical experience . . . the 

Sprung (compression, telescoping, fold) of time that created it in 

constellation with the present.”75 Thus, the use of images as an historical 

tool to render closed symbolic narratives open to examination demands that 

the historian account for their perspective and active engagement in 

historical apprehension, a reflexivity often ignored by contextualists. 

Moreover, for the legal historian who begins from the internal perspective 

of law as a self-referential system,76 imaginal legal history offers a way out 

of the malaise of radical contingency that has captured the profession since 

its encounter with Critical Legal Studies (CLS) in the 1980s. The aftermath 

of this encounter is critical legal history (CLH), which began as a profound 

criticism of the functionalist study of law’s development by recognizing the 

irreducible plurality of social and historical contexts, but has become a 

“routinized and thoroughly domesticated mode of revealing contingency,”77 

that has led to a “blind alley.”78 Despite some areas of provocative criticism, 

CLH is an orthodox position that is historicist in orientation, obsessed with 

positioning legal concepts and structures in their social and historical 

contexts, and radically historicist in recognizing the irreducible plurality of 

those contexts.79 

Robert Gordon’s seminal 1984 article, Critical Legal Histories, was a 

decisive moment in legal historical theory, and gave CLH its analytic 

focus.80 Gordon began with seven “partial” critiques of the then-dominant 

 

 73. Fredric Jameson, The Vanishing Mediator: Narrative Structure in Max Weber, 1 NEW GERMAN 

CRITIQUE 52 (1973). 

 74. Tomlins, supra note 6, at 83 (quoting an exchange between Benjamin and Theodor W. Adorno 
on “The Paris of the Second Empire in Baudelaire”). 

 75. Id. 

 76. This is not the same as studying law as an autopoietic system, but rather a simpler professional 
commitment to law as “autonomous.” See GUENTHER TUEBNER, LAW AS AN AUTOPOIETIC SYSTEM 

(Anna Bankowska & Ruth Adler trans., 1993). 

 77. See Justin Desautels-Stein & Samuel Moyn, On the Domestication of Critical Legal History, 60 
HIST. & THEORY REV. 296 (2021). 

 78. Tomlins, supra note 6, at 35. 

 79. Id. at 32. 

 80. Robert W. Gordon, Critical Legal Histories, in ROBERT W. GORDON, TAMING THE PAST: 
ESSAYS ON LAW IN HISTORY AND HISTORY IN LAW 221 (2017) (originally published in 36 STAN. L. 
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form of legal historiography, what he termed “evolutionary functionalism,” 

that understands the nature of historical change as a process of “natural and 

proper” teleological evolution of society towards a Western conception of 

liberal democracy, and that the “natural and proper” function of the legal 

system was to serve the needs of that evolving society.81 These partial 

critiques led to a few conclusory positions that refuted functionalist 

historiography: to begin, there is no teleological orientation to societal 

development, and neither is there a determinate causal relationship between 

changes in social and legal forms; if law is not an objective response to the 

logics of history, neither is it a neutral adaptation to the “needs” of society 

as it marches through time. Rather, law is the product of political struggle 

among social groups that have disparate claims to legitimacy and resources. 

However, despite this contested nature, law’s structures have a “relative 

autonomy” that persist through, and in some cases influence, social change. 

This relative autonomy means that law has an internal logic independent of 

its social positionality and is therefore still a proper subject of delimited 

analysis, which is why Gordon referred to these as only “partial” critiques. 

But then he pushes further, with three additional critiques that, when taken 

together, “eviscerates” the core of what socio-legal studies was about: the 

idea “that resort to social science to undertake empirical mapping of social 

forces exogenous to law would reveal systematic causal effects in law.”82 

The first critique challenges the idea that “law” and “society” are distinct 

spheres that can be analyzed in terms of relationality, holding that that they 

are not only “mutually constitutive,” but are in fact always-already the other 

(what Pierre Schlag calls the “dedifferentiation problem”83); the second 

critique is that legal forms are not only always-already social forms, but are 

mandarin épistémès that determine individual legal consciousness, as 

well;84 and the third critique presents a “final rupture, a point of no return,” 

which holds that even if the other critiques could be surmounted, law would 

nevertheless lack predicable causal effect because it is itself insolubly 

unstable—this was CLS’s indeterminacy thesis.85 Ultimately, it was CLH’s 

incorporation of the indeterminacy thesis—what Gordon called 

“indeterminacy located in contradiction”86—that distinguishes CLH from 

the foundationalism of contextualism and yet has, ironically, produced the 

same type of hypostatization of the symbolic order. 

The indeterminacy thesis posits that legal material cannot give 

determinant answers to legal questions because law is indeterminate at its 

 

REV. 57 (1984)). 

 81. Id. at 223. 

 82. Christopher Tomlins, What is Left of the Law and Society Paradigm After Critique? Revisiting 
Gordon’s “Critical Legal Histories”, 37 LAW & SOC. INQUIRY 155, 157, 159 (2012). 

 83. Pierre Schlag, The Dedifferentiation Problem, 42 CONTINENTAL PHIL. 35 (2009). 

 84. See DUNCAN KENNEDY, THE RISE AND FALL OF CLASSICAL LEGAL THOUGHT (2006). 

 85. Gordon, supra note 78, at 276–79; Tomlins, supra note 80, at 158. 

 86. Id. at 272. 
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core, and therefore the study of legal history ought to be nothing more than 

the hard graft of tracing a plurality of accidental and contingent 

developments following no immanent logic. In Tomlins’ words, “plurality 

means contingency; contingency means the totalization of indeterminacy,” 

which leads inexorably to an “energetic but sadly pointless pursuit of an 

essentially bourgeois aesthetic of complexity, of endless, causeless 

relationality.”87 One simply could not say very much about how law worked 

on a society other than it was there. The dominance of contingency studies 

has proven to be a “quiescent and even quietistic method in practice,” 

because the “power of contingency seems to lie in exactly this: it helped 

usher in a world in which legal historians needn’t think very hard about 

whether their approach to history is wrong, since everyone knows that no 

approach is right.”88 If law is indeterminate at its core, no level of 

perspectival complexity—agreed upon, or not—could provide a stable point 

from outside the site of historiographical production to offer plausible 

benchmarks to measure objectivity. 

To put it another way, CLH’s claim to abstain from metanarrative is itself 

a metanarrative about the end of metanarratives.89 Hyper-local and hyper-

parochial legal histories may be defensible as true, but they do not tell us 

very much about how the world works and why it looks as it does. It is as if 

the critical legal historians learned the lesson that “things could have been 

different,” and then threw up their hands and forgot to get on with the 

“irreducible ‘aboutness’” of evidence-based historiography to say 

something about why it was, indeed, not different.90 The effect has been a 

small-c conservatism in historical legal thought that supports and maintains 

the status-quo of a system in which the haves continue to come out ahead.91 

Radical historicism has frustrated radical critique by celebrating the 

equivocation of historical narrative, and thereby failing to offer compelling 

alternatives to the symbolic legal narratives that support today’s 

hierarchical social order. The equivocation of all historical narratives as 

containing equal truth-value has left those seeking alternative legal and 

political arrangements without the basic descriptive and normative criteria 

that history is meant to provide concerning analogous arrangements that 

occurred in the past. To put it in simpler terms, if history can offer no 

structural or systemic causal mechanisms to explain why hierarchy and 

exploitation persist in society, then neither can we use history to inform our 

struggles to address these issues today. 

 

 87. Tomlins, supra note 80, at 164. 

 88. Desautels-Stein & Moyn, supra note 74, at 303. 

 89. See COLIN HAY, POLITICAL ANALYSIS: A CRITICAL INTRODUCTION 247 (2002) (on 
postmodernism’s paradox of metanarrative). 

 90. Dominick LaCapra, Resisting Apocalypse, Rethinking History, in MANIFESTOS FOR HISTORY 

165 (Keith Jenkins, Sue Morgan, & Alun Munslow eds., 2007). 

 91. See Marc Galanter, Why the “Haves” Come Out Ahead: Speculations on the Limits of Legal 
Change, 9 LAW & SOC’Y REV. 95 (1974). 
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Imaginal legal history can open space for radical critique—not by re-

contextualizing historical phenomena, but by re-surfacing their horizons of 

meaning. It raises the grain, as it were, of a historical terrain that has been 

flattened by CLH’s insistence that no historical narrative could have a 

privileged claim to ultimate validity or truth-value. Because images 

perceived in the here and now force the historian to confront their situated 

symbolic relationship to legal materials in the past, it foregrounds the 

problems of scope that are effaced in contextualism’s historicism, and that 

are totalized and thereby removed in CLH’s radical historicism. The legal 

historian’s choice of scopic register—”rendering the ‘legibility’ . . . of its 

subjects [and] defining the field of vision in which the subject appears”92—

has heretofore been principally seen as a preferential or pragmatic 

consideration, because historians have assumed that the legal objects under 

observation have had a stable, fixed identity that does not change with 

observation. This is because rationalist and textual discourses are quite 

literally fixed in writing. The use of images offers a means to blast open the 

polysemy immanent in symbolic historical phenomena by perceiving them 

in the present. Mythic narratives are revealed as the symbolic discourses 

that they are, and the traces of the Real etched in the symbolic order can be 

recovered for critical evaluation. 

II. INTERNATIONAL LAW’S IMAGINAL CONTEXTS 

The second half of this Article puts into operation the theory of imaginal 

legal history with what may seem like unlikely source material: Godzilla 

cinema. Specifically, it uses Godzilla cinema to apprehend a decisive 

moment in the development of international law that is of importance today, 

the coalescing of international environmental law in the 1970s, and the 

historical and contemporary understandings of the concept of ecocide. With 

the ecological crisis showing no signs of abatement, and international law’s 

attempt to revive the concept of ecocide in the context of international 

criminal law, the choice of subject-matter is rather straightforward. But why 

approach such serious topics through the lens of what many consider to be 

cheap entertainment? 

A. Godzilla Kaijū Eiga and Imaginal Legal History 

Godzilla cinema offers much to recommend it as an imaginal instrument 

to explore the histories that inform international law and the discourses of 

ecocide today. First is the genre’s expansive oeuvre and global reach. 

Spanning thirty-eight feature films of both Japanese and American 

production,93 Godzilla kaijū eiga (giant-monster cinema) have for over 

 

 92. Tomlins, supra note 6, at 35–36. 

 93. Thirty-nine if one counts Bambi Meets Godzilla. See Bambi Meets Godzilla (1969), YOUTUBE, 
https://youtu.be/IxoPaXfXMMw. 
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seventy years explored global social anxieties concerning history, folklore, 

and technology through the genre conventions of science fiction and 

fantasy. Second are the enduring international aspects of the Godzilla 

franchise: of the dozens of kaijū that populate the films, only a select few 

have discernable national identities,94 with many being literal aliens from 

outer space,95 making them ready-made signifiers for national cinemas to 

explore the concept of Otherness, and in doing so, define and delimit 

themselves.96 The films offer no direct access to the interiority of Godzilla 

and his fellow-monsters; they are inarticulate forces that become loci for a 

great number ascriptive meanings both diegetic and interpretive. In a sense, 

they function as super-full objects that have the capacity to accommodate a 

variety of diverse and even contradictory meanings, precisely because the 

monsters’ psyches are presumed to exist yet remain ultimately 

unknowable.97 

In combination with a global scale and an international scope, Godzilla 

kaijū eiga also denote a particular aesthetic sensibility, what Susan Sontag 

calls the aesthetics of destruction, the “peculiar beauties to be found in 

wreaking havoc, making a mess.”98 Above other cinematic considerations, 

what the imagination of disaster provides are socially-relevant fantasies 

through which multiple themes may be explored: the proper use of science 

and technology, the possibility of world unity and international cooperation, 

the acting out of “good” warfare according to morally simplistic criteria, 

psychological anxieties about death and dehumanization, the working-

through of shared or prospective trauma, and many other fantasies that can 

be read in science fiction films generally, and in Godzilla films particularly. 

It was historical anxiety about the Bomb that preoccupied early Godzilla 

films, and much other science fiction of the 1950s and 1960s, affording 

culture the opportunity to safely confront the very-real possibility of nuclear 

annihilation (the hero inevitably survives, and humanity is saved in the end). 

By normalizing the encounter, these narratives inure us to what may 

otherwise be psychologically unbearable. As discussed above, such social 

fantasies are a means by which individuals can mediate the contradictions 

of modern existence—not by resolving, but by obscuring the unsettling and 

irreducible gap between imaginary existence and the “traumatic kernel” of 

 

 94. E.g., King Ceasar (Kingu Shīsā), an ancient protector of the island of Okinawa, as seen in 
Godzilla v. Mechagodzilla (1974). 

 95. E.g., King Ghidorah (Kingu Ghidorah), a three-headed alien creature known to have destroyed 
civilizations on other planets, as seen in Ghidorah, the Three-Headed Monster (1964). 

 96. Chon A. Noriega, Godzilla and the Japanese Nightmare: When Them! Is U.S., in HIBAKUSHA 

CINEMA: HIROSHIMA, NAGASAKI AND THE NUCLEAR IMAGE IN JAPANESE FILM 55–56 (Mick Broderick 
ed., 1996) (1987); see also Robin Wood, An Introduction to American Horror Films, in MOVIES AND 

METHODS: VOL. II 199 (Bill Nichols ed., 1985). 

 97. On super-full objects in general, see Pierre Schlag, Hiding the Ball, N.Y.U. L. REV. 1681, 1704–
07 (1996). 

 98. Susan Sontag, The Imagination of Disaster, in HIBAKUSHA CINEMA: HIROSHIMA, NAGASAKI 

AND THE NUCLEAR IMAGE IN JAPANESE FILM 41 (Mick Broderick ed., 1996) (1965). 
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the Real.99 

Lastly are the layers of symbolism that imbue the Godzilla genre, and are 

central to its lasting cinematic popularity around the world. Less than ten 

years removed from the August 1945 atomic bombings of Hiroshima and 

Nagasaki, Toho Studios began filming Godzilla (Gojira, 1954) in the 

immediate aftermath of another nuclear tragedy—the radiation poisoning 

of the crew of a Japanese tuna boat, the Fukuryû Maru, struck by fallout 

from a fifteen-megaton hydrogen-bomb test carried out by the United States 

on the Bikini Atoll.100 The allegorical destruction of a similar trawler by the 

yet-unseen Godzilla opens the 1954 film, wherein we shortly learn that the 

ancient semi-aquatic dinosaur turned kaijū was irradiated and “awakened” 

by H-bomb testing off the Japanese coast.101 What film historian Donald 

Richie called the “Hiroshima symbol,” was partly constructing in and 

through kaijū eiga and other cultural productions in post-occupation Japan, 

wherein the atomic bombings came to be seen as an “atrocity” rather than 

just one of many tragic events of the war.102 The West was quick to single 

out the use of nuclear weapons as an “event” of historical dimensions 

following the Second World War, whereas the Japanese did not seem to 

regard the use of the Bomb in the same way as the occupying American and 

British forces.103 When death falls from above, it matters little to the victim 

whether the delivery is nuclear or conventional; an event acquires historical 

meaning when it irrupts from the “continuum of historical process” and is 

made “manifest for, and in, the present.”104 For the Japanese, at least in its 

immediate aftermath, “Hiroshima and Nagasaki were just two of the many 

totally destroyed Japanese cities;”105 the firestorm started by Godzilla’s 

atomic breath in the first film, which razes Tokyo, would likely have 

recalled America’s fire-bombing of that city with conventional weapons 

more immediately than the devastations of Hiroshima and Nagasaki.106 

But it was not long before the Japanese appropriated the attitude of 

 

 99. See generally SLAVOJ ŽIŽEK, THE SUBLIME OBJECT OF IDEOLOGY (2009). 

 100. Noriega, supra note 87, at 57–58. 

 101. See The Sinking of the Eiko-Maru, Godzilla (1954), YOUTUBE, 
https://youtu.be/ymxqRabPeGA. 

 102. Donald Richie, ‘Mono No Aware’: Hiroshima in Film, in HIBAKUSHA CINEMA: HIROSHIMA, 
NAGASAKI AND THE NUCLEAR IMAGE IN JAPANESE FILM 21–22 (Mick Broderick ed., 1996) (1961). 

 103. See generally MICHEL DE CERTEAU, THE WRITING OF HISTORY (Tom Conley trans., 1988) (on 
the psychoanalytical theory of the “event” (événement) as a reminder that every “fact” that has been 
recorded and is today assumed to be historical is shaped by conflicting imaginations, at once past and 
present). 

 104. Tomlins, supra note 6, at 52 (quoting Benjamin’s The Arcades Project). See also KURT 

VONNEGUT, JR., SLAUGHTER-HOUSE FIVE; OR, THE CHILDREN’S CRUSADE: A DUTY-DANCE WITH 

DEATH (1969) (on the firebombing of Dresden as a “non-event”). 

 105. Richie, supra note 93, at 21. 

 106. In a particularly poignant scene, a war-widow clutches three small children to her breast before 
the inferno consumes them and cries, “We’re going to join daddy! We’ll be where daddy is soon!” The 
scene evokes not only the innocent civilian victims of the bombing raids, but also the collective guilt 
over Japan’s contributions to a war that led to the deaths of so many Japanese. See A Japanese War 
Widow Prepares to Join the Father of Her Children, Godzilla (1954), YOUTUBE, https://youtu.be/b_-
pAfiz8A8. 

https://youtu.be/ymxqRabPeGA
https://youtu.be/b_-pAfiz8A8
https://youtu.be/b_-pAfiz8A8
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occupation officials, and Godzilla and subsequent films connoted a new, 

albeit deeply ambivalent, reading of the Hiroshima symbol as event. On the 

one hand, the threat of nuclear annihilation is made manifest in the body of 

the radioactive Jurassic monster, often interpreted as a stand-in for 

American militarism, reenacting the collective trauma of 1945 for a 

generation that lived through the war. On the other hand, Godzilla’s 

evocation of Japanese folklore as source material, in particular the mythic 

tradition of impish supernatural spirits known as yōkai, allowed Japanese 

audiences to “try on” multiple cultural and historical identities through 

cinematic self-representation: victim, aggressor, economic powerhouse, 

and so forth.107 Godzilla came to be seen as Other, and simultaneously, the 

return of the repressed and fantastical elements of the self alienated by 

modernity (the self-as-Other), thereby generating a deep inventory of 

symbolic imagery. 

For these reasons, Godzilla kaijū eiga presents a rich vein of moving 

images through which to explore historical objects. There is a long tradition 

of “reading” films as text,108 but the use of Godzilla cinema here is not an 

attempt to textualize or contextualize the films, but rather to recognize that 

movies are a physical experience felt in the here and now, and through the 

contemplation of their symbolic dimensions evoke “memories of the 

senses . . . that evade the thinking mind.”109 (The irony of attempting this 

through a written article is not lost on me110). As Fredric Jameson reminds 

us, the study of cinema is the study of the past, because “[n]ot only would 

an aesthetics of film be indistinguishable from the latter’s ontology; it 

would be social and historical through and through by way of the very 

mediation of form itself.”111 Before engaging with the aesthetics of Godzilla 

films as such, however, we must first contemplate the socio-historic 

dimensions of environmental consciousness, and the ultimate object of this 

Article’s analysis, ecocide. 

B. Ecocide, Environmentalism, and Legal Consciousness 

In late 2020, the Stop Ecocide Foundation, created by the late British 

jurist Polly Higgins, convened an independent expert panel as part of their 

ongoing efforts to amend the Rome Statute of the International Criminal 

Court to create a new, stand-alone international crime of ecocide.112 Chaired 

by international lawyers Dior Fall Sow and Philippe Sands, the panel 
 

 107. JASON BARR, THE KAIJU FILM: A CRITICAL STUDY OF CINEMA’S BIGGEST MONSTERS 23, 26–
28 (2016). 

 108. See, e.g., FREDERIC JAMESON, SIGNATURES OF THE VISIBLE (1992); ŽIŽEK, supra note 90. 

 109. JAMESON, supra note 99, at 2. 

 110. But see infra Appendix I, and the YouTube links scattered throughout this text. 

 111. JAMESON, supra note 99, at 4. 

 112. Independent Expert Panel for the Legal Definition of Ecocide: Commentary and Core Text 
(June 2021), available at 
https://static1.squarespace.com/static/5ca2608ab914493c64ef1f6d/t/60d1e6e604fae2201d03407f/1624
368879048/SE+Foundation+Commentary+and+core+text+rev+6.pdf (last accessed Apr. 10, 2024). 
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published its proposed amendment defining “ecocide” in June of 2021, the 

full text of which is as follows: 

ARTICLE 8 TER 

ECOCIDE 

1. For the purpose of this Statute, “ecocide” means unlawful or wanton 
acts committed with knowledge that there is a substantial likelihood of 
severe and either widespread or long-term damage to the environment 
being caused by those acts. 

2. For the purpose of paragraph 1: 

a. “Wanton” means with reckless disregard for damage which would 
be clearly excessive in relation to the social and economic benefits 
anticipated; 

b. “Severe” means damage which involves very serious adverse 
changes, disruption or harm to any element of the environment, 
including grave impacts on human life or natural, cultural or 
economic resources; 

c. “Widespread” means damage which extends beyond a limited 
geographic area, crosses state boundaries, or is suffered by an entire 
ecosystem or species or a large number of human beings; 

d. “Long-term” means damage which is irreversible or which cannot 
be redressed through natural recovery within a reasonable period of 
time; 

e. “Environment” means the earth, its biosphere, cryosphere, 
lithosphere, hydrosphere and atmosphere, as well as outer space.113 

The attempt to criminalize ecocide is part of a larger drive to use the tools 

of international law to address the ongoing and, in almost all respects, 

worsening ecological crisis. The panel’s proposed legal definition 

stimulated a fervent outpouring of responses and debate when it was 

published. Many hope that this novel criminal theory will fill a lacuna in the 

current international criminal law framework, and that it could push forward 

the environmental agenda as a whole by “inspir[ing] new environmental 

legislation and liability regimes.”114 But some skeptics questioned the mens 

rea requirement (“wanton” or recklessness),115 the impact threshold 

(“severe and either widespread or long-term”),116 the practical difficulty in 

 

 113. Id. 

 114. Mrinalini Shinde, Opinion: The New Legal Definition of “Ecocide” Could be a Gamechanger 
for the Environmental Movement, CLIMATE TRACKER (June 25, 2021), https://climatetracker.org/new-
legal-definition-ecocide-gamechanger-environment/. 

 115. Kevin Jon Heller, Skeptical Thoughts on the Proposed Crime of “Ecocide” (That Isn’t), 
OPINIO JURIS (June 23, 2021), https://opiniojuris.org/2021/06/23/skeptical-thoughts-on-the-proposed-
crime-of-ecocide-that-isnt/. 

 116. Darryl Robinson, Your Guide to Ecocide: Part 1, OPINIO JURIS (July 16, 2021), 
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amending the Rome Statute,117 and other legal concerns. On the whole, 

however, nearly all of the commentators looked favorably on the idea that 

international criminal law could become an instrument to complement 

existing international environmental law rules concerning the protection of 

the natural world and humanity’s role as stewards of the environment. 

The etymology of the term “ecocide” dates to the Vietnam War, and the 

United States’ use of a mixture of 2,4-dichlorophenoxyacetic acid and 

2,4,5-trichlorophenoxyacetic acid called Agent Orange to defoliate some 

five million acres of forest and cropland in an effort to deny the Viet Cong 

both food and the jungle cover necessary for guerilla warfare.118 Between 

1961 and 1971, the U.S.’s herbicidal warfare program, dubbed Operation 

Ranch Hand, targeted “not simply the elimination of ‘weeds’ but the 

destruction of whole environments upon which humans depended.”119 It 

was an effort to extirpate entire ecosystems that resulted in cancers, 

diabetes, and birth defects in U.S. veterans and personnel, Vietnamese 

civilians and soldiers, and generations of local populations due to the long-

term effects of Agent Orange’s byproduct, dioxin, which persists in areas 

where the herbicide was sprayed and stored.120 As early as 1966, the plant 

biologist and chair of the Department of Botany at Yale, Arthur W. Galston, 

began raising concerns over the strategic use and future environmental 

implications of Agent Orange, which had been sprayed in South Vietnam 

and neighboring Laos and Cambodia over an area the size of Massachusetts, 

exposing millions of people to carcinogenic chemicals.121 In February of 

1970, Galston and dozens of other American scholars convened a 

conference titled “War Crimes and the American Conscience” to consider 

potential theories of international responsibility for crimes committed by 

the U.S. in Vietnam, among which was the use of chemical weapons as part 

of Operation Ranch Hand.122 It was at this conference that Galston coined 

the term “ecocide.”123 

One takes for granted that Galston and his coterie of concerned scientists 

were part of the larger environmental movement that began in earnest with 

 

http://opiniojuris.org/2021/07/16/your-guide-to-ecocide-part-1/. 

 117. Amendments to the Rome Statue require two-thirds ratification by the states party to the treaty, 
as well as positive acceptance of the ICC’s jurisdiction with respect to the new crime. Heller, supra note 
106. 

 118. See generally ZIERLER, supra note 2. 

 119. Id. at 2. 

 120. Wayne L. Dwernychuk, Dioxin Hot Spots in Vietnam, 60 CHEMOSPHERE 998 (2006). 

 121. ZIERLER, supra note 2, at 15–18. 

 122. At this point, the United States had signed, but not ratified, the 1925 Geneva Protocol for the 
Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological 
Methods of Warfare. It was in no small part due to Galston’s and his colleagues’ efforts to stop ecocide 
that the Protocol was finally ratified under President Ford in 1975. Narrative of the Geneva Protocol, 
U.S. DEP’T OF STATE, https://2009-
2017.state.gov/t/isn/4784.htm#:~:text=Signed%20on%20June%2017%2C%201925,the%20United%2
0States%20and%20Japan. (last visited Apr. 13, 2024). 

 123. See Arthur W. Galston et al., Scientists’ Petition to President Johnson against Herbicidal 
Warfare, 10 BIOSCIENCE 17 (1967), 
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the publication of Rachel Carson’s Silent Spring in 1962.124 Her warning on 

the perils of chemical pesticides to both human health and the “entire stream 

of life,” had “delivered a galvanic jolt to public consciousness and, as a 

result, infused the environmental movement with new substance and 

meaning.”125 This new meaning was imbued with the recognition that the 

common understanding of nature as existing for the convenience of 

mankind was “born in the Neanderthal age of biology and philosophy,” and 

that the protection of the environment is a good in and for itself, irrespective 

of its effects to humanity.126 Carson’s book not only led to the banning of 

the insecticide DDT and the creation of the Environmental Protection 

Agency (EPA), but also inspired an ecocentric environmental 

consciousness that spread across America and the globe in the 1960s and 

1970s.127 

It was not long before this new environmental consciousness began to 

inflect legal consciousness. In 1972 Christopher Stone published Should 

Trees have Standing?, in which he argued for the theretofore “unthinkable” 

extension of legal rights to natural objects in the environment and, “indeed, 

to the natural environment as a whole.”128 Stone pointed out that the natural 

and progressive development of law had already resulted in a bevy of legal 

entitlements held by non-natural persons, like trusts, corporations, nation-

states, and even ships.129 It is no great stretch to imagine that trees, 

meadows, and rivers could and should likewise enjoy recognition of their 

own injuries, even if redress for such injuries must needs be pursued by a 

legal guardian of some sort.130 The article has had considerable influence 

on the legal-environmental movement,131 and shortly after its publication 

found its way into Supreme Court jurisprudence.132 

More correctly, it was a rejection of Stone’s thesis that has become part 

of Supreme Court precedent.133 In 1972’s Sierra Club v. Morton, the 

 

 124. RACHEL CARSON, SILENT SPRING (1962). Carson’s work was not wholly sui generis, but built 
on earlier conservation activists’ and authors’ works, notably Aldo Leopold’s idea of a “land ethic.” 
ALDO LEOPOLD, A SAND COUNTY ALMANAC: AND SKETCHES HERE AND THERE (1949). On Carson’s 
impact on the environmentalist movement, see ROBERT GOTTLIEB, FORCING THE SPRING: THE 

TRANSFORMATION OF THE AMERICAN ENVIRONMENTAL MOVEMENT 81–114 (1994). 

 125. Edward O. Wilson, Afterword, in RACHEL CARSON, SILENT SPRING 357 (50th anniv. ed. 
2002). 

 126. CARSON, supra note 115, at 297. 

 127. Wilson, supra note 116, at 361. 

 128. Christopher D. Stone, Should Trees Have Standing?—Toward Legal Rights for Natural 
Objects, 45 S. CAL. LAW REV. 450, 453–56 (1972). 

 129. Id. at 452, 452 n. 13. 

 130. Id. at 464–73. 

 131. Phillipe Sands, for one, has called Should Trees have Standing? “the best law review article 
[he has] ever read,” and cited Stone’s ecocentric approach as an inspiration behind the efforts to 
criminalize ecocide. See, e.g., Philippe Sands, From Genocide to Ecocide, BORDERLINES PODCAST 

(Aug. 10, 2022), transcript available at https://www.law.berkeley.edu/podcast-episode/philippe-sands-
from-genocide-to-ecocide/. 

 132. Sierra Club v. Morton, 405 U.S. 727 (1972). 

 133. See e.g., 5–4 Podcast, Sierra Club v. Morton (June 6, 2023) (on Sierra Club v. Morton’s legacy 
in legal studies). 



854 Yale Journal of Law & the Humanities [Vol. 36:5 

conservationist group had petitioned the Court for an injunction under the 

Administrative Procedures Act to block the development of a ski resort in 

Mineral King Valley, located in the Sierra Nevada Mountains near the 

Sequoia National Forest.134 In a 4–3 decision, the Court dismissed the Sierra 

Club’s suit for lack of standing, stating that they had failed to allege a 

specific or individualized injury and thus a decision on the case’s merits 

would violate the Constitution’s prohibition of advisory opinions.135 Justice 

Stewart Potter penned the Court’s majority opinion, reasoning that because 

no human member of the club had suffered a justiciable harm there was no 

case or controversy to decide. 

The case today is probably best known not for its pronouncement on 

standing doctrine, but for Justice William O. Douglas’ passionate dissent. 

Douglas was an avid outdoorsman and an vocal proponent of 

conservationism,136 and is known for his strong record of affirming 

environmental causes in the courts.137 Citing Stone’s Should Trees Have 

Standing?, Douglas wrote that “[t]he critical question of ‘standing’ would 

be would be simplified and also put neatly in focus if we fashioned a federal 

rule that allowed environmental issues to be litigated before federal 

agencies or federal courts in the name of the inanimate object about to be 

despoiled, defaced, or invaded by roads and bulldozers and where injury is 

the subject of public outrage.”138 Espousing an ecocentric concern for the 

ecology of Mountain King as a whole, and not merely for its utility to 

mankind, Douglas argued that the “valleys, alpine meadows, rivers, lakes, 

estuaries, beaches, ridges, groves of trees, swampland, or even air that feels 

the destructive pressures of modern technology and modern life,” should be 

granted standing not only for its own sake, but for “all other animals, 

including man, who are dependent on it or who enjoy it for its sight, its 

sound, or its life.”139 Echoing Rachel Carson, Douglas rejected that humans 

must always be privileged in all cases in favor of recognizing the 

importance of “ecological unit[s] of life.”140 Douglas’ dissent never gained 

traction in American courts; today, standing requires a human plaintiff (or 

at least an imagined human that stands behind a fictive legal person, such 

as a corporation or a trust), and a cognizable human injury—ecocentrism 

has yet to seriously challenge the anthropocentrism that is at the heart of 

American and, as will be shown, international law. 

 

 134. Sierra Club, 405 U.S. at 730–31. 

 135. U.S. CONST. art III, § 1 et seq. 

 136. See infra Fig. 8. 

 137. See generally ADAM M. SOWARDS, THE ENVIRONMENTAL JUSTICE: WILLIAM O. DOUGLAS 

AND AMERICAN CONSERVATION (2009). 

 138. Sierra Club, 405 U.S. at 741, 742 (Douglas, J., dissenting). 

 139. Id. at 743 (Douglas, J., dissenting). 

 140. Id. 
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Fig. 8. In 1958, William O. Douglas led a 22-mile hike along the 
Washington coast to protest a proposed extension of Highway 101, 
one of many such activities the Supreme Court Justice spearheaded 
while on the bench. 

 

C.  The Dark Heart of Ecocide: Godzilla vs. Hedorah (1971) 

In the summer of 1971, as the Vietnam War raged and Sierra Club v. 

Morton was wending its way through the courts, the Toho-produced 

Godzilla vs. Hedorah debuted in Japanese theaters, subsequently to be 

released the following year as Godzilla vs. the Smog Monster in the United 

States. Of all the early Godzilla films of the Showa era, Hedorah is widely 

considered to be one of the campiest and kid-friendly outings for the 

Jurassic monster, as well as the least subtle in its social critique.141 The plot 

centers on an aquatic organism of extra-terrestrial origin that, when exposed 

to the real-life toxic pollution that plagued Suruga Bay during the post-War 

economic boom,142 grows and transforms so that it can raid the mainland to 

feed on additional sources of pollution.143 Dubbed Hedorah after the 

Japanese word for sludge (Hedoro) by the child-protagonist Ken Yano, the 

shape-shifting alien’s forays on land result in scores of deaths caused by the 

 

 141. See e.g., BARR, supra note 98, at 59–60. 

 142. Takashi Oka, Japan Urged to Save Polluted Harbor, N.Y. TIMES, Aug. 17, 1970, at 3. 

 143. See Hedorah Eats Pollution, Godzilla vs. Hedorah (1971), YOUTUBE, 
https://youtu.be/az_hCZSI7WE. 

https://youtu.be/az_hCZSI7WE
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acidic smog and toxic sludge that it secretes. Godzilla arrives to do battle 

with the monster and, after several bruising encounters in which Godzilla is 

blinded in one eye, eventually defeats Hedorah with the assistance of the 

Japan Self-Defense Forces (JSDF), working in coordination with the child-

protagonist’s father, a marine biologist called Dr. Toru Yano. It is a 

decidedly strange film with several idiosyncratic animated sequences,144 

psychedelic interludes,145 a random taxonomy of star clusters,146 and an 

overall cheesy quality and a ludic tenor that is sporadically punctuated by 

dark scenes of death and destruction.147 

Critics and commentators have stressed the obviousness of the 

environmental message that is evident in the film, which has been described 

as a “punishing indictment of the Japanese government’s lassitude and 

ineffectiveness toward the pollution epidemic,”148 and a “grave warning and 

call-to-action about the dismal state of Japanese society and the 

environment in the early 1970s.”149 The characters in the film are quick to 

point to industrial pollution as Hedorah’s cause, and repeatedly break the 

fourth wall to warn of the consequences of continued pollution.150 The 

film’s theme song obliquely references Joni Mitchell’s 1970 hit “Big 

Yellow Taxi,” and its allusion to Rachel Carson’s Silent Spring: “Hey, 

farmer, farmer, put away your DDT; I don’t care about spots on my apples; 

Leave me the birds and the bees; Please!” further associating Hedorah with 

the burgeoning environmental movement.151 The song repeats in a nightclub 

scene early in the film, in which the female lead, Miki Fujinomiya (the 

girlfriend of Ken Yano’s uncle, Yukio Keuchi), suitably clad in an ocean-

themed bodysuit, sings, “The birds and the fish; Where have they gone? 

Dragonflies and butterflies; Where have they all gone? Mercury, cobalt, 

cadmium; Lead, sulfuric acid, oxidants; Cyanogen, manganese, vanadium; 

Chromium, potassium, strontium; Polluted seas, Polluted air; All life is 

gone!”152 The plain text of the film is, indeed, rather heavy-handed. 

But in re-watching Godzilla vs. Hedorah today, it is striking how scornful 

the film is with respect to environmentalism as a belief structure and an 

ethical claim. The film explicitly identifies environmental consciousness 

with the counter-cultural youth movement of the 1960s and 1970s, whose 

 

 144. See Animated Sequence, Godzilla vs. Hedorah (1971), YOUTUBE, https://youtu.be/6L-
qmhEVUXM. 

 145. See Hallucinations, Godzilla vs. Hedorah (1971), YOUTUBE, https://youtu.be/rQZeifBEIR4. 

 146. See Taxonomy of Star Clusters, Godzilla vs. Hedorah (1971), YOUTUBE, 
https://youtu.be/mw1pbaTa-3U. 

 147. See Death and Destruction, Godzilla vs. Hedorah (1971), YOUTUBE, 
https://youtu.be/kSIRyMqDtWo. 

 148. BARR, supra note 98, at 59. 

 149. SEAN RHOADS & BROOKE MCCORKLE, JAPAN’S GREEN MONSTERS: ENVIRONMENTAL 

COMMENTARY IN KAIJU CINEMA 114 (2018). 

 150. See, e.g., Breaking the Fourth Wall, Godzilla vs. Hedorah (1971), YOUTUBE, 
https://youtu.be/75gaTEV2aZA. 

 151. JONI MITCHELL, BIG YELLOW TAXI (Reprise 1970). 

 152. See In the Nightclub, Godzilla vs. Hedorah (1971), YOUTUBE, https://youtu.be/hR8d-Dklwug. 
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on-screen representative is Fujinomiya’s boyfriend and Ken’s uncle 

Keuchi, a member of a conservationist movement called the All Japan 

Youth Federation, whose slogan reads “One million people movement . . . 

against pollution!!” Keuchi’s first appearance onscreen is framed by Mt. 

Fuji,153 which in real life towers over Suruga Bay and is deeply connected 

to Japanese environmental consciousness and religious life.154 Juxtaposed 

is the introduction of Hedorah’s first iteration, that of a tadpole-like sea 

creature, a part of which is caught by an old fisherman and brought to Dr. 

Yano for inspection in the opening scenes. Framing the fisherman’s craggy 

face in the background are the billowing smokestacks of the city’s industrial 

center, a stark contrast to the snow-covered silhouette of Mt. Fuji.155 

 

 

Fig. 9. Yukio Keuchi’s entrance, framed by Mt. Fuji. 

 

 

 153. See infra Fig. 9. 

 154. James E. Nickum, Aoyagi-Usui Midori, & Otsuka Takashi, Environmental Consciousness in 
Japan, 41 SE. ASIAN STUD. 36, 56 (2003). Mt. Fuji essentially bookends the film—the final image is, 
inexplicably, of Katsushika Hokusai’s The Great Wave off Kanagawa (Kanagaw-oki Nami Ura, 1831), 
part of Hokusai’s Thirty-six Views of Mount Fuji, and one of the most famous images in the world. See 
infra Fig. 10. 

 155. See infra Fig. 11. 
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Fig. 10. The fisherman, juxtaposed.  

 

 

Fig. 11. The Great Wave off Kanagawa, Hokusai (1831). 

 

Although the youth are the film’s environmental consciousness, they are 

at the same time portrayed as inept and deeply unserious people. When 

Hedorah undergoes its first transformation and crawls onto land to suck 

fumes directly from a row of papermill smokestacks, the scene is intercut 

by the aforementioned nightclub setting, wherein the environmentally-

minded youth blithely dance to psychedelic rock music, ignorant of the 

dangerous monster at the nearby plant. Keuchi sits at the feet of his 

girlfriend, Fujinamiyo, who is gyrating on top of the table, performing for 

the crowd. Keuchi is drunk. At one point, he hallucinates that everyone in 

the club, Fujinamiyo included, has the head of a fish—a not-so-subtle dig 
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of the counterculture’s association with hallucinogenic drugs.156 

Meanwhile, Godzilla arrives to challenge Hedorah and, in the ensuing clash, 

a sentient piece of Hedorah’s body is flung off and slinks down the stairs of 

the nightclub. The party-goers do nothing but scream and recoil in panic, 

emphasizing their powerlessness, until the blob retreats of its own volition, 

leaving a sludge-covered cat in its wake (apparently no worse for wear).157 

The symbolic nature of Godzilla himself is important to the film’s 

depiction of the environmental movement. At this point in the franchise, 

Godzilla had moved beyond his singular identification with the Hiroshima 

symbol, becoming less the allegorical destructive monster and more of a 

“de facto protector of Japan and a friend to all children.”158 Some have 

argued that Godzilla in Hedorah represents nature itself, but his on-screen 

entrance and persona argues for a different interpretation.159 With the 

fanfare of an entirely new theme song, Godzilla first appears around the 

twelve-minute mark160 framed by a blazing, rising sun—iconography that 

powerfully evokes Japan’s national identity.161 But the monster is not a 

simple metaphor for the nation of Japan, but rather he is a direct surrogate 

of the child-protagonist, Ken, who throughout the film demonstrates a 

psychic connection with Godzilla. Ken is able to predict through dreams 

and visions where and when Godzilla will show up, and what his 

motivations are. Ken is the real metaphor for a Japan hurtling towards 

environmental ruin, whereas Godzilla represents Ken’s/Japan’s active ego, 

attempting to chart a course of action between its environmentally-

conscious id, represented by Ken’s uncle, the hippie Keuchi, and its sober 

and rational-scientific superego, embodied by Ken’s father, the marine 

biologist Dr. Yano.162 

The film’s full-throated endorsement is of Dr. Yano’s superego, of 

science and technology as the solution to Japan’s ecological crisis, and not 

of an ecocentric-minded reappraisal of the structures of modernity that 

created the problem in the first place. It is made clear that the youth 

movement’s environmentalism is a dead end: after a series of defeats in the 

middle of the film, Godzilla retreats and it appears that no options remain 

to stop Hedorah. Keuchi’s All Japan Youth Federation’s answer is to give 

up entirely, underlining the vacuity of their commitments and criticizing 

environmentalism’s potential to offer real solutions. The group admits that 

 

 156. See Hallucinations, Godzilla vs. Hedorah (1971), YOUTUBE, https://youtu.be/rQZeifBEIR4. 

 157. See The Sludge Retreats, Godzilla vs. Hedorah (1971), YOUTUBE, 
https://youtu.be/pGAnfcTRzh8. 

 158. BARR, supra note 98, at 59. 

 159. Sean Alexander Rhoads, Godzilla, the Social Critic: Big ‘Green’ Monsters and Environmental 
Commentary in Japanese Kaiju Eiga of the 1970s, 97 G-FAN 26, 28 (2011). 

 160. But see infra note 180 and accompanying text. 

 161. See “The Land of the Rising Sun,” Godzilla vs. Hedorah (1971) YOUTUBE, 
https://youtu.be/8ZOPxrc7Gc0. 

 162. See Sigmund Freud, The Ego and the Id, in THE STANDARD EDITION OF THE COMPLETE 

PSYCHOLOGICAL WORKS OF SIGMUND FREUD, VOL: XIX (1923–1925) (2001). 

https://youtu.be/rQZeifBEIR4
https://youtu.be/pGAnfcTRzh8
https://youtu.be/8ZOPxrc7Gc0
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Hedorah has won, and so plans a party atop Mt. Fuji to say goodbye to the 

world, crossing out a line on its banner so that it reads “One million people 

movement . . . party a go-go!!”163 On the mountain, what begins as a somber 

elegy quickly devolves into a raucous bacchanal in which the kids dance 

with reckless abandon, at least until Hedorah shows up to ruin the fun. The 

party-goers bravely but fecklessly throw torches at the smog monster 

(further signifying their ineptitude), who responds by dispassionately 

spouting toxic bile on the hippies, killing many of them, including 

Keuchi.164 The film does not linger on his death. 

Japan’s salvation in the original 1954 Godzilla came from a war-scarred 

scientist called Dr. Serizawa, whose invention, the “oxygen-destroyer,” is 

used to kill Godzilla in Tokyo Bay in the film’s closing scenes. The 

powerful device was the unintended result of Serizawa’s research 

experiments, which leads Serizawa, fearful that the oxygen-destroyer could 

be turned into a weapon, to end his own life alongside Godzilla lest he be 

tempted to reveal its formula in the future. Thus, the film’s resolution to 

humanity’s nuclear conundrum embodied by Godzilla came not from a 

sober and ethical re-assessment of the use of atomic weapons, or by way of 

a moral reckoning with the consequences of nuclear proliferation, but from 

the industry of a lone scientist whose “good” technology ultimately thwarts 

the “bad.” And so it is with Godzilla vs. Hedorah: while the naïve and 

irresponsible environmentalists are planning an end-of-the-world party, Dr. 

Yano, inspired by Ken’s observation that sludge can easily be cleaned after 

it is dehydrated, goes about scaling up an experimental field-drying 

technology. With the help of Godzilla’s atomic breath to supercharge 

Yano’s device, the plan is successful and Hedorah is defeated, echoing the 

ending of the original movie. Even the visual grammar depicting Dr. Yano 

explicitly references Dr. Serizawa’s character, further cementing the 

parallels between the two films: fish tanks are prominent in both scientist’s 

laboratories, and in neither film do the tanks’ inhabitants survive 

(Serizawa’s oxygen-destroyer experiments and Hedorah’s acid smog being 

responsible in each case). Both scientists’ right eyes are covered—Serizawa 

wears an eye-patch because of his war wounds, whereas Yano’s face is 

bandaged throughout the film due to a chemical burn suffered in an early 

encounter with Hedorah.165 Similarly, Godzilla is blinded in one eye during 

the film, emphasizing his (and by metaphor, Japan’s) alignment with the 

rational-scientific Dr. Yano rather than the emotional environmentalist, 

Keuchi. In the end, both films espouse the idea that problems wrought by 

science—nuclear weapons and unchecked pollution—will be solved by 

 

 163. See One Million Person . . . Party a Go-Go!!, Godzilla vs. Hedorah (1971), YOUTUBE, 
https://youtu.be/8gbF3HXCK0I. 

 164. See Brave, but Feckless, Hippies, Godzilla vs. Hedorah (1971), YOUTUBE, 
https://youtu.be/_DqSQ1Y_hc0. 

 165. See infra Fig. 12 & Fig. 13. 

https://youtu.be/8gbF3HXCK0I
https://youtu.be/_DqSQ1Y_hc0
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science and mankind’s ingenuity, and not by some fantastical return to 

nature. 

 

 

Fig. 12. Dr. Serizawa in Godzilla (1954). 

 

 

Fig. 13. Dr. Yano in Godzilla vs. Hedorah (1971). 

 

If the message of Godzilla vs. Hedorah is indeed “delivered with the 

subtlety of a hammer,”166 it is not that environmentalism bore the potential 

to meaningfully address the postwar pollution crises that were proliferating 

across the globe. Rather, the film’s attitude is one of Panglossian faith in 

 

 166. BARR, supra note 98, at 61. 
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mankind’s technological prowess and its ability to tackle existing and future 

social issues. It is anthropocentrism all the way down. 

D.  Anthropocentrism, Then and Now 

What does Godzilla vs. Hedorah or, indeed, Rachel Carson’s Silent 

Spring or Sierra Club v. Morton, tell us about the origins of ecocide and its 

emancipatory potential today? As I said at the outset of this Article, this is 

not a genealogy of the concept of ecocide, nor is it a contextualist or 

philological study of the term.167 What the constellation constructed through 

the use of moving images, between the what-is and what-has-been, is not 

some hidden history of ecocide, but rather a new legibility of ecocide in the 

here and now. Ultimately, what the study of ecocide through this imaginal 

legal history is not a completely novel consideration of the concept, as if the 

film were a key that could unlock some hidden secret. But it does surface a 

reappreciation of its construction and underlying commitments. The film 

makes it clear that conservationism is as multifaceted and polysemantic as 

any other social process, and that concern for environmental degradation is 

not necessarily coterminous with environmentalism. 

What Hedorah brings to focus is the incommensurability of two 

competing cosmologies, one realized, the other suppressed: 

anthropocentrism and ecocentrism, respectively. Carson’s cautionary tale 

about the use of pesticide to tame the Earth for mankind’s benefit, and 

Justice Douglas’ plea to extend the shelter of law to “[t]hose inarticulate 

members of the ecological group [that] cannot speak,”168 do not, 

superficially, appear to be at odds with the ecological message of Hedorah 

or the concerned scientists and lawyers that have advocated for the 

criminalization of ecocide. That is, at the level of problematic—the 

consciously-formulated and theoretically-expressed identification of certain 

historical possibilities—each of these phenomenon is a response to 

environmental degradation, and makes claims about the practical or 

programmatic forms required to tackle the problem.169 But at the level of 

thematic—the justification of those forms by way of appeals to epistemic 

and moral principles—a stark divide separates the foundations of the 

Carson/Justice Douglas/Keuchi position from the ecocide/Justice Potter/Dr. 

Yano/Hedorah camp. For the former, the preservation and protection of the 

environment is a good in and of itself, as measured by no less than whole 

“ecological unit[s] of life,”170 whereas the for the latter, conservation always 

rests on human foundations. The questions of why we should address 

environmental harm is of central importance because this grounding 

 

 167. See supra note 4 and accompanying text. 

 168. Sierra Club v. Morton, 405 U.S. 727, 752 (1972) (Douglas, J., dissenting). 

 169. Cf. PARTHA CHATTERJEE, NATIONALIST THOUGHT AND THE COLONIAL WORLD: A 

DERIVATIVE DISCOURSE 38 (1986). 

 170. See supra note 131 and accompanying text. 
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conditions, if not fully determines, the questions of how we should address 

those harms. 

This is no less true for the scientists who first proposed the 

criminalization of ecocide as it is for the concept’s modern proponents. 

Galston and his colleagues did not think of themselves among the 

conservation movement activists, whom he described dismissively as 

“dilettantes . . . people who want to pick up Coke bottles from a stream,”171 

but instead viewed their undertaking as a matter of “bioethics” and not of 

environmentalism as such.172 Their efforts were centered on the human cost 

of herbicidal warfare in the context of international law. What made ecocide 

a crime against humanity, in Galston’s words, is that the “willful and 

permanent destruction of environment” makes it impossible for “a people 

[to] live in a manner of their own choosing.”173 And just as Dr. Yano sought 

relief from Hedorah through technological contrivance, Galston and his 

fellow concerns scientists’ programmatic solution was to legitimate the 

view that herbicidal warfare constituted a form of chemical and 

antipersonnel warfare prohibited under the Geneva Conventions, and to 

push for the treaty’s ratification by the United States (which was ultimately 

successful).174 

For law is a technology, as much as any scientific gadget or consumer 

product.175 The current push to criminalize ecocide seeks to apply a different 

legal technology, that of international criminal law, as a means of 

addressing environmental concerns (its problematic), but for decidedly 

humanistic reasons (its thematic). The Stop Ecocide panel’s proposed 

definition belies its ecological claims through its reliance on a tradition of 

international environmental law that takes as its core foundation an 

anthropocentrism of the type Justice Potter would be intimately familiar, 

specifically through its recourse to the international legal principle of 

sustainable development. The U.N.’s World Commission on Environment 

and Development defines the concept as “development that meets the needs 

of the present without compromising the ability of future generations to 

meet their own needs.”176 It is a decidedly anthropocentric idea that 

prioritizes efforts to improve the human condition, while the ecocentrism of 

environmentalism finds a subordinated role in the concept as “impos[ing] 

the idea of limitations on the environment’s capacity to meet present and 

 

 171. As quoted in ZIERLER, supra note 2, at 18. 

 172. Id. at 17–19. 

 173. ERWIN KNOLL & JUDITH NIES MCFADDEN, WAR CRIMES AND THE AMERICAN CONSCIENCE 
71–72 (1970) (reproducing Galston’s talk at the 1970 conference of the same name). 

 174. ZIERLER, supra note 2, at 138–58. 

 175. Although this is not the entirety of law’s ontology; for example, Christopher Tomlins has 
theorized law as operating in three distinct registers: as a technology, a means of doing and making do; 
as a discourse, a means of knowing and making known, and as a modality of rule, an expression of 
sovereignty. CHRISTOPHER TOMLINS, FREEDOM BOUND: LAW, LABOR, AND CIVIC IDENTITY IN 

COLONIZING ENGLISH AMERICA, 1580–1865 5 (2010). 

 176. U.N. WORLD COMM’N ON ENV’T & DEV., OUR COMMON FUTURE (1987). 
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future needs.”177 

The Panel’s definition of ecocide embodies the thesis of 

environmentalism as a constitutive element of its problematic; it is, indeed, 

pursuing ecological goals of the type espoused by thinkers like Christopher 

Stone.178 But at the level of programmatic realization, its environmentalism 

is undercut because in addition to the primary threshold requirement—that 

the conduct will cause severe or either widespread or long-term damage to 

the environment—the definition adds a second threshold that balances 

“social and economic benefits with environmental harms” in the recognition 

that there are “activities that are legal, socially beneficial and responsibly 

operated to minimise impacts that nonetheless cause . . . severe and either 

widespread or long-term damage to the environment.”179 Sustainable 

development promises a corrective to the demands of the type of unbridled 

development that has caused the ecological crisis—yet is still defined by 

reference to the epistemic and ethical categories of developmentalism.180 In 

short, developmentalism discourse delimits the effectivity of 

environmentalism by condoning environment-destroying activities, both 

legally and morally, on the condition that such activities benefit the right 

number of persons. This is inscribed in sustainability. 

Moreover, this commitment to the anthropocentrism of sustainable 

development, the why, circumscribes ecocide’s how. As a general principle, 

sustainable development is meant to serve as a check on industrial 

expansion, that is, as a standard that must be heeded at all levels of 

economic activity. As a principle of limit-setting in international criminal 

law, by contrast, the threshold would create a fixed, bright-line rule that 

divides criminal acts from legally condoned acts. The perverse effect of 

such a high threshold would be that all acts that do not rise to the level of 

criminality will, by implication, be justified by the socially beneficial 

standard referenced above. But it is these are the day-to-day acts of 

development that have been the real drivers of ecological destruction. The 

result is that ecocide would place (extremely high) criminal limits on the 

wanton destruction of the environment but would also paradoxically justify 

and legitimate the developmental policies that have created the ecological 

crisis in the first place. 

CONCLUSION 

Ultimately, what the study of ecocide through the imaginal legal history 

of Godzilla vs. Hedorah brings is not a completely novel consideration of 

 

 177. Id. at 43. 

 178. Stone, supra note 119. 

 179. Independent Expert Panel for the Legal Definition of Ecocide, supra note 103, at Part III(C)(1). 

 180. For example, sustainable development remains at the core of UN environmental initiatives. 
See, e.g., UNITED NATIONS DEVELOPMENT PROGRAMME, Sustainable Development Goals, 
https://www.undp.org/sustainable-development-goals (last accessed Apr. 24, 2024). 
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the concept, as if the film were a key that could unlock some hidden secret. 

But it does surface a reappreciation of its construction and underlying 

commitments. Many of today’s attempts to tackle the ecological crisis—

from geoengineering projects,181 to carbon offset schemes,182 to legal 

liability regimes like ecocide—are technological solutions to a man-made 

problem. Faith in these technological solutions is of a piece with the 

anthropocentrism found in Hedorah, and, if the intervening fifty years is 

any evidence, such faith is misplaced. The pollution problems in Japan and 

around the globe of the 1960s and 1970s have ripened into an ecological 

crisis that threatens Earth’s entire habitat. Perhaps what is needed is not 

more of the same belief in humanity’s cleverness, but a wholesale 

reappraisal of our role as stewards of the planet, and for whom our efforts 

should benefit. 

Imaginal legal history helps us recover the non-rational aspects of 

historical artifacts, not merely to better apprehend them in their past 

contexts, but to resurface latent meanings contained within contemporary 

phenomena. Unlike contextualist histories, which cement rationalist 

discourses of the written word in fixed historical settings, or critical legal 

histories, which efface the sometimes-problematic choice of a legal 

historian’s scopic register by insisting on narrative equivocation, imaginal 

legal history blasts open the polysemy of symbolic historical phenomena to 

expose the mythic narratives with which they are constructed, the better to 

evaluate and critique them. Because law is principal a written, semiotic 

social process, it would strike many unproblematic that its histories are 

exclusively textual. But law is not exclusively text, it is also emotional, 

intuitive, pre-rational, imaginal. Therefore, the hegemony of the written 

word is itself not unproblematic. Images perceived in the here and now 

force the historian to confront their situated symbolic relationship to legal 

materials in the past; it foregrounds the problems of scope that are erased in 

contextualism’s historicism, and that are totalized and thereby excised in 

critical legal history’s radical historicism. 

And what does this rending, this un-suturing of the symbolic construction 

of the legal order get us? If contextualism gets us what is already there, and 

critical legal history gives us scant tools to evaluate between alternatives 

and thereby inform what is next, how does the exposure of law’s symbolic 

content promise new possibilities? It is through the apprehension of the 

ineradicable traces of the Real that survive in the fantastical bridging 

between the imaginary and the symbolic, the revelation of which exposes 

the “fragments of truth . . . from amid the material (mythic) content in 

 

 181. See, e.g., Oliver Milman, Can Geoengineering Fix the Climate? Hundreds of Scientists Say 
Not So Fast, THE GUARDIAN (Dec. 25, 2022), 
https://www.theguardian.com/environment/2022/dec/25/can-controversial-geoengineering-fix-climate-
crisis. 

 182. See, e.g., Robert Watt, The Fantasy of Carbon Offsetting, 30 ENV. POL. 1069 (2021). 
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which that truth is imprisoned and by which it is obscured.”183 The 

provocation that stands at the back of imaginal legal history, therefore, is 

like all historical research directed towards novel insight, but also towards 

the evaluation of competing narratives—that is, offering not just historical 

description, but historical explanation. The short coda that follows is an 

attempt to do just that, by contemplating a truth inherent to the histories of 

environmental consciousness surfaced in this new dialectical image. 

CODA: A MATERIALIST READING OF GODZILLA VS. HEDORAH 

There is a deeper critique that persists in the interstices of Godzilla vs. 

Hedorah, the contemplation of which recommends a return to Lacan. This 

critique emerges from the ineffaceable traces of the Real that survive the 

imaginary mediation between itself and the symbolic order—the historical 

and contingent imaginal myths through with the Real presents itself to the 

signifier in a manageable form.184 These are the objet petit a that return 

through the fantastical image so that the meaning of the symbolic is sutured 

and thereby determined—or determined enough such that meaning can be 

secured. The trace of the Real that infuses the fantastical imagery of 

Godzilla vs. Hedorah (and arguably the text of Silent Spring and Justice 

Douglas’ dissent) is nothing less than an atavistic desire to return to nature, 

an ineradicable hunger for the natural institution of human consciousness, 

contraposed to the rational appeal of its social institution. The human id 

wishes to be animal, and animal only; Keuchi manifest. 

In a very real sense, our natural selves—what Hegelians and, later, Marx, 

would call our species-being (Gattungswesen)—is alienated in modern 

society.185 It is no mistake that Hedorah’s origin is extra-terrestrial, even 

though this plot point tempers the film’s environmental message of 

pollution as a human creation; it could not be otherwise. The fantastical 

desire to return to nature and, like Keuchi and the All Japan Youth 

Federation, to reject modernity—to “turn on, tune in, drop out”186—is the 

irrepressible reaction to social alienation under capitalism. Hedorah 

represents the Real, material relations of production in which “the worker 

is related to the product of his labour as to an alien object . . . that exists 

outside him, independently . . . the life which he has conferred on the object 

confronts him as something hostile and alien.”187 Pollution in Godzilla vs. 

Hedorah is thus properly appreciated as merely an epiphenomenon of the 

 

 183. See supra note 68 and accompanying text. 

 184. LEWIS, supra note 20, at 165–68. 

 185. See e.g., KARL MARX, EARLY WRITINGS 327–28 (Rodney Livingstone & Gregor Benton 
trans., 1974) (“Man is a species-being . . . and free conscious activity constitutes the species-character 
of man.”). 

 186. See TIMOTHY LEARY, FLASHBACKS: A PERSONAL AND CULTURAL HISTORY OF AN ERA 253 
(1983). 

 187. Karl Marx, Economic and Philosophical Manuscripts, in KARL MARX & FRIEDRICH ENGELS, 
COLLECTED WORKS: VOL. 3 (1843–1844) 272 (1973). 
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true object of critique, the social relation of Capital: alienated labor realized 

in the body of Hedorah—a literal alien—that once instituted by mankind 

returns to dominate him and, importantly, obscures the illegitimacy of 

exploitation.188 

Just as the contradictions of capitalism are contained as predicates in its 

own construction, that is, “the incompatible developments of different 

elements within the same relation” leads to that relation’s negation, the 

critique of modernity in Hedorah is necessarily a critique of capitalist 

modernity.189 I said earlier that Godzilla’s first appearance in the film comes 

around minute twelve, which is technically not true—his first representation 

comes in the film’s very first scene, in which the child-protagonist Ken 

plays with a Godzilla action-figure in his front yard.190 Thus, Godzilla as 

commodity opens the film: on one hand, this is perhaps a winking nod to 

the inanity that is to follow; on the other hand, it is a revealing 

metacommentary on the commodity fetish that helps produce and reproduce 

the relations of production that engender Capital as alienated labor. 

The superordinate fantasy of Godzilla vs. Hedorah, then, is nothing less 

than the illusion of solidarity; that Hedorah is separable and thus opposable 

to the people it is terrorizing; that Hedorah is not a fetish—a social form 

that conceals its material content.191 The domination that Hedorah enacts is, 

however, real (the scores of deaths that litter the film are testament), just as 

the commodity fetish is not false in the logical sense, but merely a one-sided 

view of the capitalist relation: an eternalized and naturalized understanding 

of the capitalist circuit of exchange that structures the spontaneous 

emergence of abstract ideas concerning things like “freedom,” “equality,” 

“property,” and “justice.”192 As Arthur Ripstein wrote, “the problem is not 

that social relations between people seem to be relations between things, but 

that in an important sense they are.”193 Lest one think that I am striving a 

little too hard to find a materialist reading of this particular Godzilla film, 

let us return to the overt symbolic linking of Serizawa/Dr. Yano/Godzilla, 

each of whom is blinded in one eye.194 Hedorah, too, conspicuously loses 

an eye while battling Godzilla, who injures himself while striking the smog 

monster, a self-inflict(ed)(ing) wound, emphasizing that, although Hedorah 

appears to be an alien, in the end, it is as much the Japanese people as Ken, 

 

 188. Jon Elster goes so far to say that “[w]ere one to sum up Marx’s analysis and critique of 
capitalism in one sentence, I do not believe one could do better than to say that alienation prevents the 
workers from perceiving the injustice of exploitation.” JON ELSTER, MAKING SENSE OF MARX 107 

(1985). 

 189. BERTELL OLLMAN, DANCE OF THE DIALECTIC: STEPS IN MARX’S METHOD 17 (2003). 

 190. See Godzilla as Commodity, Godzilla vs. Hedorah (1971), YOUTUBE, 
https://youtu.be/tOS2s_cs04k. 

 191. On fetish in generally, see G. A. COHEN, KARL MARX’S THEORY OF HISTORY: A DEFENCE 

115–19 (1978). 

 192. Stuart Hall, The Problem of Ideology: Marxism without Guarantees, in STUART HALL, 
SELECTED WRITINGS ON MARXISM 147 (Gregor McLenna ed., 2021). 

 193. Arthur Ripstein, Commodity Fetishism, 17 CAN J. PHIL. 733, 739 (1987). 

 194. See supra note 156 and accompanying text. 
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Yano, Serizawa, and Godzilla.195 The meaning that this fantasy completes 

is of the possibility of self-realization, and societal realization, under 

capitalism: of becoming species-being in modern society while the 

contradictions and exploitations of capitalism persist. Marx of “On The 

Jewish Question” appreciated this is a feature of modernity; that it is 

“because men are in conflict in their real life that they must solidarize in an 

ideal and false life as formally equal citizens.”196 The exposure of this 

fantasy in Hedorah, points not only to an atavistic desire to return to nature, 

but also the yearning to realize a new and just society. As Marx wrote: 

Human emancipation will only be complete when the real individual man 

has absorbed into himself the abstract citizen; when as an individual man, 

in his everyday life, in his work, and in his relationships, he has become a 

species-being; and when he has recognized and organized his own powers 

as social powers so that he no longer separates this social power from 

himself as political power, only then will human emancipation have been 

accomplished.197 

The critique that persists in Godzilla vs. Hedorah, the traces of the 

indelible Real that survive the suturing of symbolic order and the imaginary 

through fantasy, are in direct opposition to its overt message: that formal 

solidarity alone can overcome ecological crisis. Just as the rending of the 

symbolic through imaginal critical reading exposes the myth of solidarity, 

this reading exposes the aporia at the heart of ecocide: absent a radical 

reassessment of humanity’s relationship to the ecological world, legal 

regulation will be little more than an apology for the continued spoliation 

of the environment in the name of development. 
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