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INTRODUCTION

The Constitution of the United States is a broad charter that
establishes the structure of government and identifies the values to which
the country aspires. All Americans have the prerogative as well as the
responsibility to give this charter meaning in our day-to-day lives. We live
under the Constitution and must be faithful to its mandates. This duty of
fidelity applies as forcefully to ordinary citizens as it does to public
officials.

Throughout history, the Supreme Court has been depicted as the final
arbiter of the meaning of the Constitution. Such a view does not deny the
role that the other branches of government or, for that matter, the general
citizenry have in interpreting the Constitution. It only posits a priority for
the interpretations of the judicial branch. The governing assumption is that
where there are conflicting interpretations, the Court's should prevail.

In our time, this assumption found powerful expression in Brown v.
Board of Education and in the struggles to make that decision a living
reality. \ This assumption is now being challenged by a movement in the
legal academy known as legislative constitutionalism, which claims a new
and important role for Congress in the process of constitutional
interpretation, but which, I am sad to ,say, is born of a misunderstanding of
the role of the judiciary during the civil rights era and of a frustration with
the Court ever since.

t Sterling Professor of Law, Yale University. With special thanks to David Harris,
Michael Gerber, Rebecca Chamas, and Peter Harrell for their research assistance.

\. Brown v. Bd. of Educ., 349 U.S. 294 (1955); Brown v. Bd. of Educ., 347 U.S. 483
(1954).

187



HeinOnline -- 57 Syracuse L. Rev. 188 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 189 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 190 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 191 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 192 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 193 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 194 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 195 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 196 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 197 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 198 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 199 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 200 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 201 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 202 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 203 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 204 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 205 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 206 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 207 2006-2007



HeinOnline -- 57 Syracuse L. Rev. 208 2006-2007


