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Abstract

In a recent paper published by hESR Carrubba, Gabel, and Hankla claim that the decision-
making of the European Court of Justice (ECJ) has been constrained — syatlraby the
threat of override on the part of Member States, acting collectively, and ¢la¢ dfinon-
compliance on the part of any single Member State government. They furthet pufpore
found strong evidence in favor of Intergovernmentalist, but not Neofunctionalist atbegr
theory. Both claims conflict with prior, serious empirical research om lksges. In this paper,
we reject their claims on the basis of the same data. We show that #tetloeerride is not
credible, and that the legal system is activated, rather than paralyzeéniyekState non-
compliance. In the small number of important cases in which the Member{Statay

sought to curb the Court and constrain future developments, they failed miserabgovst, in

a head to head showdown between the Commission (and Neofunctionalism), on the one hand,
and the Member States (and Intergovernmentalism) on the other hand, the Comninssiaraw
landslide. The data also provide evidence in support of a theory of the EC Bsitaman
activism”: when Member States encourage the Court to “punish” defendant Metaesr {Sr
non-compliance, the ECJ tends to do so. In such cases, the Member States work theenable
Court, not to “constrain” it.

In a recent paper, “Judicial Behavior under Political Constraints: Evidemuoetiie
European Court of Justice,” Carrubba, Gabel, and Hankla [hereinafter CGH] (28k8}hree
provocative claims. First, CGH (436) assert “that much of the evidence thairsatmiploy to
evaluate judicial influence [in the EU] is uninformative,” and they claim tieyt have
developed a new methodology that solves inference problems that affliqgeidratesearch.
Their method involves examining the influence of dnaci briefs of the Member States and the
EU Commission on the rulings of the European Court of Justice [ECJ]. Second, having

analyzed the Court’s holdings on some 3,176 legal questions over an 11-year period (January

1987-December 1997)the authors declare that the ECJ has been constrained — systematically —
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1 CGH (2008: 440) state that their data covers gedi-period when, in fact it covers an 11-yearqukri

1



by the threat of overriden the part of Member States, acting collectively, thedhreat of non-
complianceon the part of any single Member State government. They summarize theirdinding
as follows (449): “Our analysis provides systematic evidence that judtiessEBCJ are sensitive
to these two constraints. Moreover, these threats have a substantively Ecgereftidicial
rulings.” Third, CGH revive a classic debate in scholarship on European iidegcdiming
(449) that their findings support Intergovernmentalist theory, while confliatitig
Neofunctionalist claims. Because this paper was published in a prominent verragtitan
Political Science Revievand because CGH report findings that are at odds with every important
empirical study on the topic of the paper ever published, each of these diserves close
scrutiny.
METHOD AND RESEARCH DESIGN

There is nothing novel in CGH’s approach to the ECJ’s rulings. All of the scholars who
have undertaken major research on CGH’s chosen topic analyze the Court’s rulipgsifon s
legal questions, though they go well beyond CGH'’s primitive approach.

Since Stein’s (1981) seminal paper on “The Making of a Transnational Constitftion
the Treaty of Rome, scholars have examined the relationship between (aatlaedaments
contained in the@mici briefs filed by the Member States and the Commission in litigation before
the Court, and (b) the rulings of the Court. These briefs — “Observations” in EU parlanc
advise the ECJ on how it should rule on the various legal questions that constitgteca
case. The briefs embody revealed preferences in a legalistic form.d8teloped the approach
as one means of assessing the influence of Member State prefereddbssa of the
Commission, on 11 of the ECJ’s foundational, “constitutional” rulings. He foundohabf

the signatories of the Rome Treaty filed a brief in support of any of th&’€major moves,



while each of the Member States opposed the Court in at least one of themdédtheisas
fundamentally “transformed” the treaty system (Weiler 1991), “catgtnalizing” it in all but
name (Lenaerts 1990, Mancini 1991).

Stein’s findings are directly relevant to CGH’s claims. If the legsilesn actually
operated according to the dictates of CGH’s model, this transformation would naidcavesd,
and the system would not have generated the data that CGH analyze.

ConsidetVan Gend en Lood 963)? perhaps the most important ruling the Court has
ever rendered. In that case, the briefing parties battled over “diredt’effeether a provision
of the Treaty of Rome could be pleaded by a private litigant in a national @gairst a
Member State act. The underlying question was a momentous one: did thechrdatyupon
individuals and firms legal “rights” that national judges must protect, evensaghacisions
taken by their own national governments? Belgium, Luxembourg, and the Nediserkd
taken a collective decision to violate the Treaty, raising customs duties whicbchan
importer, who sued in Dutch courts. When the case arrived before the ECJ, Belgiomanger
and the Netherlands forcefully argued that the rights and obligations canitaithe Rome
Treaty were addressed to the Member States, not to individuals. In fact,rtiieeMstates had
expressly chosemot to provide for the direct effect of Treaty provisions in national legal orders.
Of the six members of the system, only France and Italy were not involved myhd”rompted
by the Dutch judge of reference, and urged on by the Commission, the Court declattesl that
Treaty provision in question was “directly effective,” and the plaintdhw Neither the fact of

non-compliance, nor the threat of override, constrained the ECJ. In subsequerthedSesrt

2 Theconstitutionalizatiorof the EU refers to the process by which the R@neaty evolved from a set of legal
arrangements binding upon sovereign states intrtically integrated legal regime conferring judiby
enforceable rights and obligations on legal perspuablic and private, within EC territory. The ple thus
captures the transformation of an intergovernmergdnization governed by international law, intguasi-federal
legal system. For discussion of constitutionalmatnd its effects, see Stone Sweet (2004: ch. 2).

¥ ECJ 26/62 [1963] ECR 1.



extended the scope of its direct effect doctrines to cover a major classsvatutes, called
directives; and the ECJ announced and developed its supremacy doctrine, the mikvtrst |
conflict between an EU legal norm and a national law or practice that arises defational
judge, the EU norm must prevail.
Stein focused on the foundational cases, in part, because the Member States had chosen
not to include a supremacy clause in the Treaty of Rome, nor had they provideddicethe
effect of treaty provisions and directives. Yet, on the basis of the ECJ’s positiain&ct
effect, supremacy, and other “constitutional” doctriheach as state liability (discussed below),
the ECJ, national judges, and private litigants constructed a decentrgben $or enforcing
Member State compliance with EU law. As preliminary references the national courts
steadily rose under Article 267 (formerly Article 234, see Appendix), and theodexjylthe ECJ
found itself at the center of virtually every important policy question fagatie Member
States. As has been well-documented, the Court has exercised decisiveergsiugéme overall
course of market and political integration, and on thousands of policy outcomesgrsatal®
Comparatively, the significance of the ECJ’s impact on its legal andcabknvironment rivals
that of the world’s most powerful national supreme, or constitutional, courts. The cansiolida
of supremacy and direct effect as an operative feature of the sgsti@@cessargausal
condition for all of this to happen. Thus, before moving on to more mundane matters, we repeat
CGH have chosen to study a legal system that developed through rulings that uoasipig
count as evidence against their own theory, as CGH themselves have specifieginit in t

hypotheses (discussed below).

* According to the ECJ, once a European legal nariere into force, it “renders automatically inappble any
conflicting provision of ... national law"SimmenthalECJ 106/77, 1978), including national constitaébrules.

® For a summary of the case law, see Stone Swe@#{53-71).

® For a review of the scholarly literature on theut of the ECJ on integration, EU policymakingd aational law
and politics, see Stone Sweet (2010).



In the 1990s, political scientists refined Stein’s method, to make it more rigorous and
amenable to quantitative analysis (beginning with Kilroy 1996; Stone Sne€taporaso
1998). Political scientists then began to apply it, relatively systeaigt{avithin legal-policy
domains, comparatively across domains, and diachronically). By the time CGidthega
research, the method they claim to have originated had become standard in;timelGeldl it
had been deployed in the major projects that CGH explicitly criticize inghper (e.g., Stone
Sweet and Cichowski 2004; Stone Sweet 2004), and others they chose not to cite (e.qg.,
Cichowski 1998, 2004, 2007; McCown 2003; Nykios 2003, 2006).

Against this backdrop, CGH make two extraordinary claims. First, CGH (2008: 436)
assert that: “While previous works focus on quantitative trends in the types oheasgdy the
Court and only consider cases arising from national courts through the prelimilvagysystem,
we analyze actual judicial decisions, and include both preliminary rulings aud aotions
[infringement proceedings].” This statement is false. To take just one exaiplok they cite,
Stone Sweet (2004), reports comprehensive data on both enforcement actions urldeto8rt
(formerly Article 226, see Appendix), and preliminary references under &g&7, and the
book examines the relationship between briefs and rulings for all major rulsoyssed.
Whereas all other scholars in the field have traced the impact of the Coystgant holdings
of non-compliance on future litigation, CGH do not analyze a single ruling, nor yléotloav
up on any ruling of non-compliance issued by the Court.

Second, CGH claim that their research design “avoids” an endemimicdgpeoblem,
one of “observational equivalence,” which has rendered all previous efforts tioet@mpact of
Member State briefs on ECJ rulings “uninformative” (436). At no point do CGH Bbctual

discuss how this problem has afflicted any specific piece of published tessdhcwhat



detrimental effects on findings. Instead, they confabulate (436): “Somaschajue that
observing governments taken to court regularly, ruled against regularly, aptyicgmegularly
is prima facieevidence that governments are constrained to obey adverse court rulings.” To our
knowledgeno scholar has ever argued this positi@ridiculous one), other than CGH'’s
opponent: Professor Strawman. In the studies of the EU’s legal system @G#idismiss, the
guestion of whether Member States comply with EU law and ECJ ruliafisagstreated as
one of the crucial empirical questions, not least, because non-complianceyitlikelivate the
legal system. Yet, in contrast to prior research on their topic, CGH thamselerexamine
why or what happens when Member States choose not to comply, ameteesnalyze the
effects of the Court’s findings of Member State non-compliance on subsequeam@schoi

What is CGH’s method for resolving the inference problems that have bedeviled
Professor Strawmanh?They collect and analyze data on the relationship between observations
and outcomes for each legal question raised in cases that result in a finatidespdig by the
Court. The authors write:

[W]e develop a novel measurement strategy for coding court decisions.

Decisions by the ECJ ... often consist of multiple legal issues over which

the court may not always favor the same side. Summarizing the decision

as pro-plaintiff or pro-defendant, which is common practice, therefore

ignores potentially important variation in court behavior and, at a

minimum, introduces measurement error. We avoid this problem by

creating a dataset of decisions on within-case legal issues ratheates
themselves (CGH 436).

"“This study will provide the first discriminatirtgst of member-state government influence thatdsvibiis
observational equivalence problem” (CGH 436).



If this passage accurately describes their method, then CGH’s appvdaetCGourt’s rulings
adds nothing new to the basic method employed by every scholar who has engagedsin ser
empirical research on CGH’s topic since Stein.

In fact, it is standard practice in this field of research for schaasalyze the Court’s
position on each legal question briefed by a Member State and the Commission, uliegch r
analyzed. For Article 267 preliminary rulings, the analyst will alst@ which party is likely to
prevail before the national judge, where it is possible to make that deteomin@his “issue-
by-issue” approach is all but required given the nature of the Court’s demiaking under
Article 267. In important Article 267 cases, the national judge of refetgpmally asks the
Court to answer multiple legal questions. In its responses to these questiols] tidibes
makes it clear which party in the dispute ought to prevail, given the facts an@itse E
interpretation of the applicable EU law; other times, the ECJ provides énpretation but
leaves to the national judge to decide how to apply it; in some cases, the &Qilegkes one or
more of the questions, or answers some but not all questions, and so on. Often enough to matter
a great deal, the question of which party actually wins or loses isrlpsstant than how the
Court interprets the law, in so far as such interpretation will determine hasydtesn operates,
or the law develops, in the future.

Consider another momentous preliminary ruli@gsta(1964)? The significance of the
decision for the development of the system is not that the plaintiff, Mr. Cost; tiothat the
defendant, the Italian national gas company, “won,” though the ECJ dismissedrthallelging

Italian non-compliance. Rather, the Court used the dispute to announce its ddctrine

& We also reviewed the author’s coding protocol fanmhd nothing novel in their approach to rulingsybnd the
fact that CGH only code arguments as supportingpposing a plaintiff. The practice will routinatyiss much of
importance in ECJ rulings.

° ECJ 6/64 [1964] ECR 585.



supremacy, which Italy had opposed in its brief. Any analyst who would readgbismad then
note only that the plaintiff “lost,” would miss the Treaty of Roméarbury v. Madisor® Yet,
CGH claim, that is how everyone in the field analyzed ECJ rulings prior to thealamn the
scene. In fact, every litigator of EU law, every legal speciatigtloyed in an EU organ or
Member State agency, and every legal scholar and social scientist whoex#mei ECJ’s case
law for research purposes, analyzes preliminary rulings issuedsy-id$ere is simply no other
way to understand them. The practice comes naturally: the Court itselfzagés Article 267
judgments on a question-by-question basis.

It is true that CGH select their cases differently. Whereas othgrs$eone Sweet 2004)
analyzed all of the rulings rendered in multiple domains of EU law and policy, Q&Hhiiree all
of the rulings rendered in a specific time frame. CGH do not give us any reabork tihvat this
difference should matter and, in fact, it does not matter, as we will show. THey/mdWeGH's
article, it turns out, lies entirely in the claim that their analysis shbat the ECJ and the legal
system arsystematicallyconstrained by two mechanisms: the threat of override, and the threat
of non-compliance.

There is broad scholarly consensus today on the view that the ECJ has been antimporta
force, in part, because its pro-integrative rulings are effectively testfeom Member State
override (e.g., Alter 2008, 2009; Cichowski 2004, 2007; Pollack 2003; Stone Sweet and
Caporaso 1998; Stone Sweet 2004; Tallberg 2000, 260Rhe underlying rationale is
straightforward: on virtually any controversial issue on which the Courtakd a legal

position, the Member States themselves are likely to be divided; one cannottepet be

% Marbury v. Madison5 U.S. 137 (1803). The importanceMdrbury famously lies not in who won or lost (the
Court’s ruling on the point is a lesson in judidii@ference), but in Marshall's assertion that thegr of
constitutional judicial review inheres in the grafijudicial authority under Article 11l of the Caiitution.

" To our knowledge, apart from CGH, no one since&@a(1993, 1995) and Garrett, Kelemen, and Scl{li@®8)
have argued that the threat of override is credib has had a systemic impact on the ECJ’s rulings
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able to muster the necessary Unanimity required to overturn major rulingdeds important
number of cases in the CGH data set, the decision-rule governing overiQaaified
Majority [QM], which CGH (440) operationalize as 70% of the weighted votdseiouncil of
Ministers. Although CGH do not inform readers of this fact, there is not one impcatsnof
override in the history of adjudication under the Treaty of Rome.

There is also strong scholarly support for the view that the Court is not corgstraine
any systematic sense, by the threat of Member State non-complidmeeeabon, again, is
straightforward. The EU’s legal system is organized to deal with nonl@mog@: Member State
non-compliance will generate legal actions and non-compliance with goytamt ECJ ruling
will generate new litigation, and new findings of non-compliance. Note tisaagi statement
does not reproduce Professor Strawman’s position: to state that the EUsykgal processes
non-compliance cases routinely and effectively, which it does, is notdd #s# “governments
are constrained to obey adverse court rulings”; the latter statersast aseparateempirical
qguestion which CGH, unlike everyone else in the field, choose not to study.

The Hypotheses

CGH do not actually design their research to test the robustness of thetlnearide,
or the threat of non-compliance, as constraints on the ECJ’s decision-making.

Let us begin with the override mechanism, represented by Hypothesiselmidre
credible the threat of override ... the more likely the court is to rule in favor obtrergnents’
favored position” (CGH 439). So far, so good. CGH further suggest, reasonably, thhtétte
of legislative override increases with the likelihood that a sufficieatlye coalition of member
states would pursue legislation or treaty revision in response to an ECJ rd#i0y" They then

load the dice in favor of their preferred position — that the threat of overridezesliale one —



stipulating that the decision-rule governing override will always be QRey justify this claim
as follows (440): “Unfortunately, we cannot easily distinguish which legaéscan be
overridden by QM and which require unanimity support. Because the [QM] rule has become
increasingly the norm since the Single European Act in 1987, we report resuistinaet
observations are weighted by the share of Council votes.” In fact, the itifmmmeaeded to
determine the override rule is easily obtained from reading the @a$erding highlights, up-
front, what EU law has been invoked by the partfe®ve examined every Article 258 ruling,
and every Article 267 ruling in which at least one Member State filed obsersaive found
that, for over 90% of these judgments, the override rule is Unanimity, ndt QiMany event,
CGH do not describe a single case in which a threat of override was antadiy nor they do
theorize or stipulate a threshold point at which the threat of override could be saiditlynpi
have been made; nor do they provide even a “stylized” example of how their mechanism would
work. These omissions are indefensible. Instead, CGH (436) declare thath thooug (un-
explained) process of “log-rolling;* any Member State, or set of Member States, can “cobble
together” the necessary votes to override an unwanted ECJ decision, so longeasviiight of
observations filed in support of a defendant Member State is greater than zero.

With respect to non-compliance, CGH (439) propose Hypothesis 2: “The more

opposition a litigant government has from other member-state governments, tHikehpthe

12| their coding protocol, CGH state that they vebabde the “legal basis” of the EU law being adjatid by the
Court. If so, then they have all the informatiequired, since the legal basis determines the ideerule.

13 The result is not surprising. The Unanimity oiderrule governs: all rulings that apply the TreatyRome [now
the Treaty on the Functioning of the EU], includalbcases in the domains of free movement of goselwices,
and workers, anti-trust, and every legal basisudespnder Article 263; all rulings that concern Edislation
adopted under unanimity rules, the vast majoritgtafutes litigated in CGH'’s data set; all rulipgssuant to
Article 267 preliminary questions related to direffect, supremacy, remedies, and fundamentalsi@lt of which
flow from either the Treaty or the general prinepthat have the same status as treaty law); anel mo

% The only passage wherein CGH discuss log-rolkinné following: “Override requires a governmentset of
governments, opposed to the Court’s preferredgutincobble together a logroll. Further, protoass ease the
logrolling process in treaty revision” (CGH 20086J.
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court is to rule against that litigant government.” Note that Hypothesisi2dsattention on

situations in which at least one non-litigating Member Stat®murageshe Court to punish a
defendant Member State — the logic of the mechanigarmissivenotconstraining In their
discussion, CGH do not help us to identify, or to understand what happens, when a threat of non-
compliance is actually made. Instead, CGH assume that the threat of nplilenoeis inherent

in every caseand that the threat wikth every caseonstrain the ECJ except when the Court is
supported by the non-defendant Member States. “If governments have the@mltyre

adverse rulings,” CGH (439) declare, “the Court can only expect compliaticgssulings

when nonlitigating governments are willing to punish the defecting goverrforent

noncompliance.”

In their discussion of Hypothesis 2, CGH (439) elaborate a model of the EU’s legal
system in which the Member States, not the Court, constitute the EU’s auithethat-party
dispute resolvel’ though the Treaty says no such thing. Scripted as a servile agent of the
Member States, the Court simply ratifies decisions already taken by theins discussion,
CGH (439) focus exclusively on the cost entailed by a Member State in cagwpligh the
Court’s decisions, while ignoring other relevant costs, including the cost adcgida litigation,
and a subsequent finding of non-compliance. Further, CGH pretend that the Commission,
private litigants, and national judges do not exist, despite the fact that th@seaae crucial to
how the system operates, and the fact that their activities are dnedethgnt to the costs of non-

compliance. We reject this model of the systém.

24 T]he credibility of a litigant member state’sréat of noncompliance should weaken as the likelihof third-

party (i.e., other member states) enforcement &sge. And this implies that, if the Court valuesipbiance with its
rulings, the likelihood that the Court rules agaihe litigant government position will depend twe tikelihood of
this third-party enforcement” (CGH 2008: 439).

181f the legal system worked as the authors thepdme might expect the Member States to sue orenfor
non-compliance under Article 259 TFEU (ex-Articlé0land ex-Article 227 TEC), which is designed faatta
purpose. In the period covered by CGH, however B6J did not render a single ruling pursuant téudicle 259
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In any event, CGH have no intention of testing whether threats of override or non-
compliance constrain the Court. With respect to override, they operationalizenelyipdt so as
to make it virtually identical to Hypothesis 2. CGH write:

For treaty revision and legislation requiring unanimity, the override only

succeeds if all governments support the action. Thus, for overrides

requiring unanimity, we expect that as the net number of member-state

observations in favor of the plaintiff (defendant) increases, the likelihood

that the Court rules for the plaintiff (defendant) increases (440).

The first sentence in this quote relates to override (though CGH immededtebaders that
they will assume that QM governs override in all cases); but the second sentengetdokow
logically from the first. Through this trick — which drives much of their asialgnd findings —
CGH will count as evidence in support of Hypothesis 1 any instance in which the Cesiitrul
favor of a plaintiff when that ruling is congruent with the net weight of MerSkege
observations in favor of a plaintiff (even if only one Member State weighs in, and thieleve
rule is Unanimity); and they will count as evidence in support of Hypothesis 2 anyceagta
which the Court rules against a defendant Member State when that ruling is congtuéme
net weight of Member State observations against that defendant. Thus, both Hydotreki
Hypothesis 2 end up testing the same relationships among variables, on ptieeisaiyne
datal’

Without comment, CGH also include, in testing both Hypothesis 1 and 2, data frogm ever
Article 263 case in their data set. Article 263 annulment actions (sesndigjp caronly be

brought against EU organs: in such litigation, Member Statesearbe defendants. Thus, in

order to test their hypothesis concerning Member State non-compla@eginclude data

suit. To date, there have only been three suchgsil

" Compare Hypothesis 2 (“The more opposition aditiggovernment has from other member-state govertsne
the more likely the court is to rule against thiggant government”) with CGH's operationalizatiohHypothesis 1
(“as the net number of member-state observatiofesvior of the plaintiff (defendant) increases, likelihood that
the Court rules for the plaintiff (defendant) inases”).
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drawn from 593 rulings and 662 legal questions in which Member State non-compliance can
never be an issu@
[I. ANALYSIS (1): THE BRIEF FOR OVERRIDE AND NON-COMPLIANCE

In their paper, CGH withheld the most important descriptive statistics thdd\allow
readers, including specialists in the fiéldp evaluate their claims. Despite repeated requests,
the authors refused to provide the basic data on vatiaf their analyses are based: information
on which Member States filed observations, concerning which legal questions, lnrulmgs,
in support of which part§? Instead, CGH sent us aggregate data that they had processed to
produce their findings; these data, included case numbers, net weights of aosefwathout
codes for the Member States) on (unidentified) legal questi@rs] binary codings of the ECJ’s
rulings. Although the ECJ numbers the legal questions it answers in its Articlel@gs rCGH
chose not to do so, making it impossible for the analyst to decipher how CGH coded the net
weight of Member State observations on any quesfiddonetheless, on the basis of these case
numbers, we gathered information that CGH chose not to disclose to readers or tohes, Furt
we analyzed CGH’s own aggregate data, in order to assess their broadsictleddaims. We
report our findings here.
Quantitative Analysis

Article 258 infringement proceedings are brought by the Commission agdtember

State for alleged non-compliance with EU law (Appendix). These suits comsiieuset of

18 Member States filed observations in just 8.8%668]) of the legal questions raised in these rulings

19 After reading CGH's paper, we could not deternifree how their data analysis produced evidencsuipport of
the claims made, which prompted this response.

20 CGH's research project was funded by a Nationar®e Foundation grant, which requires recipiemtshiare
data collected.

ZIn a ruling in which there is more than one legaéstion raised, there is no way for the analyaleatify one
legal question from another. In those cases in lwtlie Member States and the Commission briefedften@ourt
decided, more questions than CGH identify and citdejmpossible to know which questions CGH leit.

22 CGH do not provide a key to how they have weighktach Member State, a problem given that CGH give
different weights to the same Member State in diffié cases, presumably due to the effects of estaegt.
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cases that are directly relevant to the question of whether the threats@impliance and

override constrain the legal system. We read and coded all of these casesngAfijustrors>

we believe that there are 444 such rulings in the CGH data set. The Metalesrfiled zero
observations (or did not take a weighted position) in 93.5% (415/444) of these rulings, more than
90% of which the Commission won. Thus, the Member States are only occasional pésticipa

in the only legal procedure specifically designed to deal with Membex Btatcompliance with

EU law.

Twelve of these rulings concerned cases brought by the Commission far ailthie
part of the Member State to comply witlpr@or Article 258 ruling, and the defendant Member
State lost them all. These 12 cases are relevant to CGH’s assumptionbaloosts of non-
compliance. Although, neither the Commission nor the Court nor Professor Straamnance
a Member State “to obey adverse rulings” (CGH 48&)al choices on the part of a Member
State not to comply with EU law, or the Court’s rulings, do not paralyze the systaimerR
non-compliance generates more litigation and more rulings of non-compliance.

In only 29 Article 258 rulings (6.5%), did the Member States register a weighte
position?*in all 29, we found that the override rule was Unanimmiot QM. In only 15 rulings
did a net weight of observations favor the defendant Member State. The distribution is as
follows: in 1 case, 3 Member States supported the defendant; in 4 cases, twaddliadhe

remaining 10 cases, one supported the defendant. Thus, in the paltry 3.4% of casds in whic

2 At least two rulings were erroneously coded agche258 enforcement actions (320/95 is a preliminaling;
129/86 is an annulment action). The data setsiddéed with errors (documentation upon requestg ohwhich is
systematic and deserves mention. The coders dicoge the number of issues in Article 258 infrimgat
proceedings consistently, even in similar caseg. détided that the best way to handle this problemid be to
treat all Article 258 rulings as involving a sindégal question: compliance or non-compliance. domfately, to
do so does violence to the richness of many importdings, such akeybucht Dykeédiscussed below).

24 CGH's data set contains 17 such cases, but timgsi(141/87 and 137/96) were coded erroneousigesin fact
no Member State filed a brief in either. We at&tthese rulings to the list of cases in which Q@pbrt a
weighted score of zero, for the purposes of théyaisahere.
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Member State non-compliance was the issue and override was on the tablertiveengated
position of Member States (as coded by CGH) in support of the defendant Membeés State
12.6% of the vote under QM procedures, whereas 100% would be necessary to override.

CGH (438) state that “threats of override are potentially credible wheaa@mrernment,
or set of governments, can produce a coalition sufficient to override the Cours®dgcWe
agree. The data, however, show that in not one of these cases does a coalition of Stkterber
supporting a defendant exceed 25% of the short-end of Unanimity (12 votes). Wit tespe
outcomes, of the 15 rulings in which the Commission’s arguments are pitted agzimst t
weighted position of the Member States in support of the defendant Member State, the
Commission wins a majority (8/15)! The data confirm what we knew: thattbf@verride
does not constrain the Court, because it is not a credible threat. Outcomes aadlgo br
consistent with the findings of prior studf@Curiously, these data were not reported by CGH in
their article.

We now turn to CGH'’s data on Article 267 activity, in which the Court responds to
guestions referred by national judges. CGH code 2,048 legal questions answered in 1209
rulings?® In themajority of legal questions raised (1122/2048), no Member States files a brief,
or the net weighted score is zero. There are, in fact, only 6 rulings in which M8tabes took

a net weighted position against the plaintiff-individual that reaches at leastf5¥ote under

% Borzel, Hofman, and Panke (2008) collected comgmsive data on Article 258 actions and outcomeshier
1978-99 period, a time-frame that subsumes CGH&. dahey report that the Commission brought mbaa 5,000
proceedings against the Member States; the vasrityapf which were settled before being referredite ECJ
after the defendant agreed to change its law artipess. The Commission referred to the Court dnirettof all
cases (n=1,646), leading to a final ECJ judgmestightly less than half of these (n=808). The Hglihd against
the Member States in 95% of its Article 258 rulifgdich is one reason why the settlement reginse isffective).
In “about 100 cases,” the Commission brought arsgeation after the defendant Member State fadecbtmply
with the ECJ’s ruling. These cases either wera Hattled to the Commission’s satisfaction, orE@J found
against the MS a second time. Stone Sweet (2@pdyts similar results for rulings pursuant tofaticle 258
actions against Member States in multiple domafriave.

% We eliminate from our analysis, as CGH do, rulittggt CGH code as missing data.
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the QM procedure (the plaintiff “wins” in three of these cases, and “lasésiee). In all of
these cases, the rule governing override was Unanimity, not QM. In only orle 284cruling
(of 1209), does a coalition of Member States reach as many as 6 of the 12-15 Unantasity
necessary to override the Court during the period in question. CGH do not report these data

Now let’'s consider CGH’s data as a whole. Figure 1 depicts the distributioruebwai
the CGH’s main independent variable: Member State briefs weightefiiastion of their share
of votes in the Council of Ministers under QM voting procedures. In more than two-thidtls of a
issues coded, the Member States do not weigh in at all. In 11.8% of the legal questions in the
data set (375/3176), CGH code the Member States as taking a position in favor ohtifé plai
The mean average score in such cases is 14.4% of a QM in the Council, slightltganayee
Member State on the order of France, Germany, or the UK. In 20.3% of the |legjamgim
the data set, CGH code the Member States as taking a position in favor of therdetaada
mean score of which is 15.1% of a QM vote, again, far short of the combined votes tive
important Member States. As figure 1 makes clear, the Member States dmme close to
reaching a QM, let alone Unanimity, in any systematically-meéuimgy. As CGH
themselves argue (338), if the threat of override is not credible, it cannatanotise ECJ.
CGH'’s claim to the contrary is therefore inexplicable.

---- Figure 1 here -----

What did CGH find that led them, somehow, to over-claim so much? Their broad claims
are based on one narrow findffigvhen the Member States weigh in on an issue, the ECJ will,
more often than not, decide the question in ways that are congruent with thaingeigtihen

the Member States side with the plaintiff (n=375, typically, urging the Godirid against laws

?" The numbers may provide a clue as to why CGH didiesign their data analysis to test directlyttreat of
either override or non-compliance. Instead, thgpotheses (see footnote 17) appear to be carédilyed to fit
this finding.
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and practices in place in another Member State), the Member State$’sateass is 70.9%. In
such cases, of course, they are not working to “constrain” the Court atialgllfy and literally,
they are encouraging it to constrain a Member State. When the Membersgtateith the
defendant (n=646, typically against the Commission or an individual, and in support of another
Member State’s law and practices), their rate of success is 58.5%.hhbiotieet Member States’
success rate is far higher wheeritableghe ECJ (to punish a Member State) than when it seeks
to constrainthe Court (from finding against a Member States’ law and practices), though it
participates in the latter activity far more than in the former. We etilirn to these findings
below, not least, in our discussion of CGH’s assertion that they provide support for
Intergovernmentalism.
Qualitative Analysis

CGH restrict their inquiry to the quantitative analysis of the codedgslli In contrast to
every other political scientist who has undertaken empirical research orofeitGGH do not
supplement statistical analyses of briefs and rulings with thickecriggve analyses of the
relationship between non-compliance and judicial process. There are seasoals why
CGH'’s failure to do so renders their claims deeply suspect. First, using @tHagpproach to
law and judicial process, the analyst cannot distinguish between a profoundly im{smahnt
guestion, and a minor one. Whereas others took care to examine how prior case law
(argumentation and precedent) structures litigation, identifying those rtiiagare most
important in generating future streams of litigation, CGH treat all issugsll rulings as if they
were equally significant, and they do not follow-up on any ruling in their datéSseond, CGH
do not examine the legal context of any dispute. The kinds of questions that have ahienated t

field are simply not asked. Among them: why do some regimes, in some policy domains
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chronically generate non-compliance cases (e.g., Conant 2002; Panke 2007, 2009)d tWéy di
Commission or the national litigant bring any suit in the first place, @dyzel 2003)? Did the
national judge, in its preliminary questions, signal to the Court the type of ansvisned for in
return (e.g., Alter 2001; Nyikos 2003, 2006)? What effects do rulings have on legislati
processes and outcomes (e.g., Cichowski 2004, 2007; Jupille 2004; Kelemen 2006, 2010; Stone
Sweet 2004). Third, CGH do not even engage the extant literature on Membe@oState
compliance (e.qg., Tallberg 2002; Bérzel 2001, 2003), nor do they identify a single attelmgt on t
part of the Member States to constrain the ECJ.

In fact, one finds in CGH’s data set two instances in which the Member Soalgist to
constrain the ECJ after the Court took positions opposed by the Member StateareBotll-
documented, including in research CGH cite.

The first attempt was provoked after the ECJ hel@ilia (1986)*° that benefits under
occupational social security schemes were covered by Article 157 of @iy {fermerly Article
119 and Article 141), which mandates “equal pay for male and female warkegulal work.”
Prior to 1986, the Member States believed that such schemes did not provide “pay’heithin t
meaning of Article 157; further, they had adopted EU statutory provisions that hagdstypr
excluded retirement and old age pensions from the coverage of Article 157. RgltbeBilka
ruling, the Council of Ministers adopted the Directive on Occupational Socialitygd986),
which again carved out exceptions to the application of equal pay for the sekeBnmthe
determination of pensionable age. In October 1987, the Commission submitted dsiaiti degi
to end this derogation, but Member States, including the UK and France, blockdukit in t

Council of Ministers (Curtin 1990). The proposal required unanimity to pass.

28 ECJ 170/84 [1986] ECR 1607.
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In Barber (1990)° the ECJ enacted the reform as an interpretation of Articlé®157.
Citing Bilka, the Court rejected the UK’s retro-claim that Article 157 did not apply to privat
pension schemes; and it held, counter to UK’s briefed position, that the determination of
pensionable age, for an employee who had been fired, was covered by Article 157hélhus, t
ECJ found for Mr. Barber, who was supported by the Commission (in error, CGHheode t
Commission as not submitting a brief). The ECJ also followed the Commissionéstagg
that it consider limiting the temporal effects of the ruling (CGH do not codihis question at
all).** The Court, rightly in our view, did not think it fair to apply the holding retroagtjvel
given that it would directly impact the thousands of companies across the EWwdlat
reasonably entitled to consider that Article [157] did not apply to [such] pensions” s
“derogations from the principle of equality between men and women [had been] pemmitiat
sphere.” Accordingly, it held that “the direct effect of Article [157] of Tmeaty may not be
relied upon in order to claim entitlement to a pension with effect from a date piat @f this
judgment, except in the case of workers or those claiming under them who have béfdmgetha
initiated legal proceedings or raised an equivalent claim under the applicabiahlaw.”

In response, the Member States adopted the so-called "Barber Protocd, thvayic
attached to the 1992 Treaty on European Union. Echoing the decision, the Protocol states:

For the purposes of Art. [157] of this Treaty, benefits under

occupational social security schemes shall not be considered as

remuneration if and in so far as they are attributable to periods of

employment prior to May 17, 1990 [the date of the ECJ’s ruling in

Barbet], except in the case of workers ... who have before that date

initiated legal proceedings or raised an equivalent claim under the
applicable national law.

29ECJ C-262/88 [1990] ECR 1-1889.

%9|n order to override this ruling, the Member Ssamould have to revise Article 157, not the Direeti The
outcome has thus been “constitutionalized.”

31 CGH code the case as raising only four legal dgoresstwhen in fact the ruling addresses five.
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The Barber Protocol did not reverse the Court's ruling. On the contrary, thiee¥l8tates
sought to fix one reading of its temporal effects, an understanding that the Court badamoto
reject (seden Oevet).

The Barber Protocol nonetheless generated a line of cases that istreEleé¥&H’s
arguments, given that at least some Member States believed that thelRyopdied toall
“benefits under occupational social security schemes.” If the Protpptiéd to the field as a
whole, then the Court’s holding Bilka — that pension benefits are pay under Art. 157 — would
be subject to the same time limitation&oege(1993) directly raised the issue. In this case,
the UK and Belgium argued that the Protocol applied to “every kind of discriminased ba
sex which may exist in occupational pensions,” a view the ECJ forcefullysdisth In line with
the Commission’s brief, the Court held that the right of access to an occupatizgsiahgaan
had been settled Bilka, and was left untouched IBarber. Since theBilka judgment
“included no limitation in time,” the Court held, “the direct effect of Art. [157] canchied
upon in order retroactively to claim equal treatment in relation to the rigbintan occupational
pension scheme.” Thus, neither BerberProtocol nor the briefed preferences of the Member
States induced the ECJ to abandon its pre-Protasa law. As a resuBilka continues to
organize a continuous flow of litigation in the national courts, whildBtdmberlimitation applies
only to cases that are factual analogs to the original case, that is, whertetiamhtion of
pensionable age is at issue.

Among the rulings in CGH’s data set, one also finds an attempt to reverseutts C
interpretation of a 1979 directive on the conservation of wild birdkeybucht Dyke§1991)>*
the Court dismissed an enforcement action against Germany, finding that it hgddbiéied, on
conservation grounds, in changing the area of a special preservati¢8R#galesignated to
protect wild birds. CGH code the ruling as a win for the defendant Membey sitpp®rted by

the brief of the UK. We would not have coded the case this way, since the UK lostjtine m

2 ECJ C-109, 110, 152, and 200/91 [1993] ECR 1-4879.
33 ECJ C-57/93 [1994] ECR 1-4541. See dfésscher ECJ C-128/93 [1994] ECR 1-4583.
34 Commissiorv. Germany ECJ C-57/89 [1991] ECR 2849.

20



interpretive issue raised in its brief. Germany and the UK had argued tha¢nhigekStates
should be permitted to take into account economic and other societal interests wiadietady
or reduced SPAs, under Article 4 of the Wild Birds Directive. The Court dighdrekling that
the Member States could never give more weight to “economic and recreggtpnieements”
than to bird conservation in such decisions.

The doctrine developed lreybucht Dykesias extended iBantofia Marshegl993)>°
which involved an area that Spain had not designated as an SPA, though seemingly require

under the Wild Birds Directive. With respect to the issue at hand, the rulteg:sta

The Spanish Government takes the view that the ecological requirements

laid down in that provision must be subordinate to other interests, such as

social and economic interests, or must at the very least be balanced against

them. That argument cannot be accepted. It is clear from the Court' s

judgment in ... Leybucht Dykdghat, in implementing the directive,

Member States are not authorized to invoke ... grounds of derogation

based on taking other interests into account.
In response, the Council of Members amended the Wild Birds Directive, throut@3be
Habitats Directive, in order to recalibrate the balance between ezallagid economic
considerations in government decisions. The Birds Directive would hencefarih per
development in SPAs “for imperative reasons of overriding public interest, ingltitbse of a
social or economic nature.”

At the timeLeybucht Dykewas being decided, the saga of the Lappel Bank’s status as an
SPA was heading for the UK courts. The Lappel Bank is a mudflat on the NortloCKast,
part of the Medway Estuary and Marshes system, and also an important feesting, aed
staging ground for migratory birds, including endangered species. Unfolyuioatine birds,
the mudflat lies adjacent to the Port of Sheerness, the fifth largestfeargy in the UK. In

1989, local officials authorized the Port to expand into the Lappel Bank, but theaBeofe

% Commission v. SpaifECJ C-355/90 [1993] ECR 1-4221.
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State for the Environment quashed the decision in 1991, partly on the grounds that the project
would violate the Wild Birds Directive. Two years later, after intdabbying on both sides of
the issue, the Medway system was classified as an SPA. The LappehBarker, was
excluded from the designation, the Secretary of State having determined #airibenic
benefits of the Port’'s expansion outweighed the value of bird conservation.

The Royal Society for the Protection of Birds challenged this decision, artiaitntpe
Secretary of State had given too much weight to economic, rather than ornithological,
considerations. Although the port expansion was well underway and could not be stopped, the
case carried important implications for future planning decisions. Although thé SRwyaty
had lost in the lower courts, the House of Lords sent two questions to the ECJ. First, in
designating an SPA, was a Member State allowed to consider economsta®efecond, “if
the answer to Question 1 is ‘no,” does either the rulingeybucht Dykesor the 1992
amendment to the Birds Directive, provide justification for taking into accoupetgr” public
interests of an economic kirtj?

The Commission sided with the Royal Society, arguing that economic interests could
only be “ancillary” to “ornithological criteria” in any decision to clagsah area as a protected
zone. France, supporting the UK, argued that the Member States “must be guided by
considerations of an economic nature in carrying out their obligations to Sfeate” In
Lappel BankK1996), the Court, after summarizing the briefs of the UK and France, bluntly
rejected them: “a Member State is not authorized to take account of the ecosmuimements
... when designating an SPA and defining its boundaries.” The Court treated the second
guestion as decided by settled case law. Citingeytucht DykeandSantofia Marshest held

that economic requirements could never rise to “a general interest supéhiatr tepresented by

% Lappel BankECJ C-44/95 [1996] ECR 1-3805.
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the ecological objective” of the Wild Birds Directive, and that the 1992 amendhaenbt apply
to “classification of an area as an SPA.” The House of Lords thereforenheltié Government
had acted illegally, and it was ordered to pay the Royal Society’s costs, some 140,000 pounds

CGH, for their part, erroneously code the case as raising only lissue (the Cmles Ge
issues); and they code the case as attractimgma briefs (the UK, France, and the
Commission filed observations). Because CGH coded the case as havinggmats),” the
case was excluded from the analysis when they ran their models.

Finally, we note that the CGH data set also contains landmark constitutiongsruli
ranking in importance with those analyzed by Stein (1981), discussed abdvandovich
(1991)3" the Court announced the doctrine of state liability. In this ruling, the Court hell that
Member State can be held financially responsible for damages caused to indohickutds
failure to transpose or implement an EU directive. The issue of stat#ialais extensively
debated. Italy, Netherlands, and the UK filed briefs, supported by Germany anganment,
asserting, among other things, that EU law does not require such a rghee@iseaty, in fact,
has nothing to say on the question), and that if it were to do so in the future, liability must be
provided for in EU legislation, not by judicial fiat. Comforting the Comiaiss position, the
Court rejected the Member States’ arguments. Citing its foundationalsaindirect effect and
supremacy, the ECJ held that:

The full effectiveness of Community rules would be impaired and the

protection of the rights which they grant would be weakened if individuals

were unable to obtain redress when their rights are infringed by a breach

of Community law for which a Member State can be held responsible. The

possibility of obtaining redress from the Member State is particularly

indispensable where, as in this case, the full effectiveness of Community

rules is subject to prior action on the part of the State and where,

consequently, in the absence of such action, individuals cannot enforce
before the national courts the rights conferred upon them by Community

37 Case C-6 & 9/90 [1991] ECR |-5357.
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law. It follows that the principle whereby a State must be liable for loss
and damage caused to individuals as a result of breaches of Community
law for which the State can be held responsibiehsrentin the system of
the Treaty [emphasis added].

As subsequently extendedBnasserie du Pechey{996)% individuals are entitled to
reparation when any EU legal norm is “intended to confer rights upon them, the lsreach i
sufficiently serious, and there is a direct causal link between the breach aadnihge sustained
by the individuals.” Where state liability is found, it is up to the national court és®ss
damages, to be determined by the domestic law of remedies, subject toaarthiions. In this
complex ruling, 8 Member States and the Commission filed briefs on a wide rasgaes, two
of which deserve our attention. First, the ECJ dismissed a German objection ietimsse

The German Government ... submits that a general right to reparation for
individuals could be created only by legislation and that for such a right to
be recognized by judicial decision would be incompatible with the
allocation of powers as between the Community institutions and the
Member States and with the institutional balance established by the
Treaty. It must, however, be stressed that the existence and exterte of Sta
liability for damage ensuing as a result of a breach of obligations
incumbent on the State by virtue of Community law are questions of
Treaty interpretation which fall within the jurisdiction of the Court. In this
case, as ifrrancovich..., those questions of interpretation have been
referred to the Court by national courts... Since the Treaty contains no
provision expressly and specifically governing the consequences of
breaches of Community law by Member States, it is for the Court ... to
rule on such a question in accordance with generally accepted methods of
interpretation ...

The passage makes it clear that the Court is the authoritative interpitbieMoeaty, not the
Member States, as CGH would have it, and that national judges are autonom@usitttiothe

system. Second, the Court rejected the briefed positions of France, Germlang, land the

UK to the effect that EU law may not require remedies that are not alkestaht in national

3 Case C-46/93 and C-48/93 [1996] ECR 1-1029.
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law. On the contrary, the Court stressed, EU law establishes certain huntera, including

the provision of certain remedial forms even when they are unknown in the natgma.re
These cases have provoked a complex process of adaptation, on the part of nationdelegal or
accompanied by a steady case load to the Court.

We have not chosen these cases arbitrarily. Rather, these are castdgkéty” to
conform to CGH'’s expectations. Yet the outcomes conflict with CGH’s modeédégal
system, while fitting comfortably the models they dismiss. These linesseflaw have another
guality in common. Each involves judicial lawmaking that congealed as a pnéteded,
doctrinal framework which, in turn, organized future litigation that would propeltters
forward. Such lawmaking is inexplicable under CGH’s theory, and CGH have no actount
how past rulings might influence future litigation. In the end, CGH tell reau#hing about
why the cases in their data set came to the Court, how the Court adjudicatedrthem the
Member States reacted to rulings, with what effects.

[ll. ANALYSIS (2): THE BRIEF FOR INTERGOVERNMENTALISM

In the last section, we showed that neither the quantitative evidence, nor tisgsaofaly
rulings taken in the face of direct political opposition, provide support for CGHia<ldf
anything, the evidence strongly conflicts with both their theory and purported fsndvlig now
turn to CGH’s attempt to revive the contest between Intergovernmentalisdtefunctionalist
theories of integration, as applied to the EU’s legal system. The debate, one weutilocoght,
had been settled, in favor of the laftér.

CGH state (449) that their analysis supports Intergovernmentalist ctatims ¢ffect that
“political constraints” — through mechanisms triggered by threats of overndieamn-

compliance — “have large, systematic, and substantively signifidact®bn judicial decision

% The literature is reviewed in Stone Sweet (2010).
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making”; but the evidence conflicts with Neofunctionalist claims “that|enhiese constraints
might matter on the margin, the court has had the latitude to pursue an agenda independent of
and contrary to member-state governments’ interests.” Analysis ofg¢bs icaCGH’s own data

set demonstrate conclusively that the threat of override is not credible; hloesaudve not

shown that the threat of non-compliance has constrained the Court in any sygsteagaif at

all; and they do not discuss how the substantive development of any area of EU law has been
stunted by their two mechanisms. Moreover, CGH neither test any spepifithbgis ever
proposed by an Intergovernmentalist or Neofunction&lisar do they engage the relevant
scholarly literature that has put Intergovernmentalism to the test. timéaprior research

project designed to test claims to the effect that Member State Governoesttsia the

evolution of the legal system (e.g., of Garrett 1993, and Tsebelis and Garrett 20@indany
empirical support for Intergovernmentalist claims.

Our analysis of CGH’s data provide overwhelming evidence in support of a basic
Neofunctionalist position, and none for Intergovernmentalism. Put in the mostdyass¢ t
Neofunctionalists argue that the EU’s supranational organs, especidllptinieand the
Commission, help the Member States resolve the fierce collective aotariems that attend
market and political integration, while forging links with and between traiosiah actors and
others who are willing to invest in integration (for a review, see Sandmults@ne Sweet
2010). In the standard account (Burley and Mattli 1993; Stone Sweet 2004: chapters 1 and 2),
the legal system evolves under the tutelage of the ECJ, which works in conjundtidihose
who activate the ECJ for their own purposes: the Commission under Article 25& éeméoit
actions), and private litigants and national judges under Article 267 (prelimafargmces).

Neofunctionalists also claim that the system has developed in a progredsisestsgning way,

“%In fact, CGH do not, in their paper, identify amyergovernmentalist or Neofunctionalist by name.
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in part, because the Court works to promote integration (values that inhere in tee)teeati in
part, because the decision rules governing Member State override dnegemaib constraining,
of pro-integrationist positions taken by the Commission and the Court.

CGH (442) claim that “the ECJ may, at least on the margin, favor the Gsomj’ but
they argue that the real focus should be on the actors who systematicaliginghstCourt: the
Member States. In contrast, a Neofunctionalist, if faced with this binary iippds would
respond by predicting that the ECJ will side with the Commission, relativetigragtically, and
that the Member States will influence the Court on the margins, not least, as awsmppéethe
weight of the Commission. As shown above, the evidence from Article 258 riritigsr data
set provide strong support for Neofunctionalist, and no support for the Intergovernsaentali
claims®?* What about preliminary rulings under Article 2677

Let's assume that the CGH data set contains no errors. Of the 2,048 questions on which
the ECJ rendered a ruling, the Commission filed observations in 77.7% (n=1588), whereas the
Member States produced a weighted position in only 45.2% (n=926). In these cases, the
Commission’s success rate is far more impressive than that of the Metatest: SVhen the

Commission takes the Plaintiff's side (n=841), the Court rules in favor of theifhl@dd.9% of

*I Neofunctionalists would always supplement the ysialwith consideration of the policy issues arériests at
play in any case, as these are brought forwarthéy¥ommission, private litigants, and national taur

“2To explain away why “the Court should not typigdtce threats of override” in the Article 258 sejt CGH
(436) state that “the Commission normally bringsrdringement charge against a member state ortignesvhere
a clear legal principle has emerged based on essefiprevious cases. In other words, the Comnmissfmosition is
normally based on an interpretation of EU law thed survived multiple opportunities for memberestab
challenge or amend it via legislative overridef"amything, this is a Neofunctionalist, not an hgi@vernmentalist,
argument: the Court builds the law that the Comimisexploits in the service of its own policy agandn fact, it
is often the case that the Commission brings astiomrder to induce the ECJ to build the law pesgively, and
the ECJ responds positively, a dynamic CGH do oosider. If the Article 258 system worked the wiag CGH
claim, then the Court’s case law of “clear legahgpiples” would not have emerged in the first plagiace such
principles are typically built on findings of nommpliance in cases in which Member States rartdyofbservations
(the Court should have been constrained in CGH'daf)o For Article 267 cases, if the legal systeorked as
CGH claim it does, then the doctrines of direceeff supremacy, and state liability would neverehamerged in
EU law, and most of the Article 267 cases, whighthe majority of cases in their data set, wouldexist.
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the time, a result to be compared to the Member States lower 70.8% succesterate cases
(n=342).
---- See Table 1 -----

When the Commission files observations against the plaintiff (n=747), the E€Jdnrule
favor of the defendant 77.7% of the time, to be compared to the Member States far lo%er 57.2
success rate in fewer cases (n=584).

---- See Table 2 -----

The critical question in this supposed contest between Intergovernmentalism and
Neofunctionalism is the following: what happens when the Commission takes a pdsitiols a
with the net weighted position taken by the Member States? There are 96 legahgueshe
data set on which the Commission supported the Defendant, and the Member States took a
weighted position supporting the Plaintiff; in these, the ECJ favored the Membes Ptadition
in only 36.5% (n=35) of these cases. There are 234 legal questions in which the Commission
filed an observation in favor of the Plaintiff, and the Member States took a neteckpyidition
supporting the Defendant. On 70.1% of these issues (n=164), the Court agreed with the
Commission, finding for the Plaintiff. Overall, when the Member States oppose the
Commission, the Commission prevails more than two-thirds of the time — a land&tids,
using CGH’s own data, preferred methods, and theoretical constructions oftiatetireory, it
is indisputable that, in a head-to-head showdown, the Commission (and Neofunctionalism)
dominates the Member States (and Intergovernmentalism) as a predictal fliBgs.

Tellingly, CGH report no findings on the questions raised in this section.

~--- Table 3 -
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In Table 4, we present a comprehensive probit analysis of these relationshipg. Usi
CGH's preferred methods and research design, we sought to determinedhereffe ECJ of
two of its important constituents: the Commission and the Member States. W& el@ming
that these are the Court’s only, or most important, constituents. In many, perhgpartiotes
267 cases, private litigants and national judges are the crucial actorticia 267 cases, the
Commission and the Member States are formally, but indirectly, involved orilg extent that
they file briefs. According to CGH, Intergovernmentalists believettieaMember States will
exercise dominant influence on the Court’s rulings, through their briefs, wites Sweet
and Brunell, as “modified neo-functionalists,” (Stone Sweet and Sandholtz 1997}, thgpdice
Commission’s impact will dominate that of the Member States. In CGH'grdekie
observations filed in any case are the primary indicators of the respetfeesnces of the
Commission and the Member States; these briefs are addressed to the Codxtisant@n
how any given legal question should be decided. For the Member States, we @@8dithe
own “net weighted observations” variable. Following CGH'’s design, if, onegal buestion,
that variable took on positive values, we coded the Member States as favoringritik; fléi
was negative, we coded the Member States as registering a prefarlavae of the defendant;
and when the variable took on values of zero, we coded the Member States’ preference
neutral. The coding of the Commission’s briefs is straightforward:relileeCommission files
an observation for the Plaintiff, the Defendant, or no observation at all.

---- Table 4 -----

The Commission and the Member States may take one of three different positions: in

favor of the Plaintiff; in favor of the Defendant; or they may remain neutralauBechere are

nine possible combinations, we created a series of dummy variables for eiglseafities
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combinations, leaving the excluded category for those cases when both the Comamdsine
Member State Governments are neutral towards the preferred disposition aethé&oathe
Neofunctionalists to prevail, the coefficients must take on positive vathen the Commission
favors the Plaintiff (the dependent variable takes on values of 1 when the EG4d fands of
the Plaintiff, and O when it finds for the Defendant), and negative values when the £Sommi
favors the Defendant. As table 4 shows, both conditions areWftetnevethe Commission
favors the Defendant, regardless of the position of the Member States, theerdeffinegative
and statistically significant — even when the Member States’ “net veeigposition favors the
Plaintiff. The reverse is also true: when the Commission sides with tm&ifRlghe coefficient
is positive and statistically significant, even when the Member Statestaken a position in
favor of the Defendant. Thus, when the Commission and the Member States support different
parties on a given question, the ECJ finds in favor of the side the Commission supports in a
statistically significant fashion.

Now consider what happens when the Commission does not file an observation. When
the Commission is neutral, and the Member States favor the Plaintiff, tlieieoetakes on a
bare positive value, but it is statistically indistinguishable from zero. tanoss when the
Commission is neutral and, on balance, the Member States favor the Defendeoegffibient
takes on a positive value, which indicates that more cases are being decitiediaintiff; yet,
the variable is not statistically significant. In sum, when the Commisdies taposition on
how a legal question should be decided, the Court tends to favor the party that stands to gain
from the Commission’s position, in a statistically significant way, even wieMember States

prefer the opposite outcome. But when the Commission takes no position on how a legal
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guestion ought to be decided, we find no statistically significant evidence thatiHfeusss the
side preferred by the Member States.

Thus, CGH data do not provide evidence in support of the Intergovernmentalist position;
in fact, their data reconfirm, yet again, the Neofunctionalist position. i le@aphasis that, in
our analysis, we accepted CGH'’s preferred theoretical constructions|l@s\their preferred
indicators and measures of key variables; and we relied entirely on quanttadlysis of
CGH'’s own data. We did so for the sake of argument and analysis, not because we think that
CGH's approach to the EU’s legal system makes sense or is appropriate.

CONCLUSION

We conclude that CGH’s data do not support any of their major claims. Rather, their
paper seriously misrepresents how the EU’s legal system works, as thellsdate of
knowledge in the field. Although the authors assert that the evidence marshaleukeiraata
fundamentally challenges all of the important empirical research on theiritofact, the
evidence supports, rather banally, the basic findings of every other seripusa&mnstudy ever
undertaken. As we knew, the Commission is the dominant, non-judicial actor in #ra,qyst
the Member States. Under Article 258, the Commission brings all non-comptases against
Member States; in the CGH data set, it wins more than 90% of these casesyamgiteails
in the majority of those cases in which the Member States have expressly palsitioa in
defense of the defendant Member State. In Article 267 cases, where the nadigesiare the
crucial actors, the Commission files briefs in more cases than albkteatates combined.
Moreover, its success rate is substantially greater than that of the M8tates, even when it
takes a position at odds with express positions taken by the Member States. Enanyiisethe

field assumes — for good reasons — that the Court pays attention to the MeatdEn/giws and
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legal positions, and everyone agrees that the Court cares about compliancerulitiggs But
there is no reason for anyone to believe that the Court does so because of the threadef over
Finally, CGH’s analysis generates only one interesting findimggiwis also, in
statistical terms, their most robust: the Court tends to “punish” a defen@ambés State when
the other Member States, on balance, oppose the defendant Member State. Tlwreegeive
emphasis. First, the Member States’ rate of success in theseeeasasswhen they are not
joining the Commission against the defendant Member State. Second, the findingtdmzs
on the question of whether the Member States “constrain” the Court through positionis take
their briefs. On the contrary, in such cases, the Member States encouragé tbeH€against
a defendant Member State, they do not “constrain” its capacity to do so. Thiradihg fjives
support to a theory that has apparently escaped CGH'’s attention, that afitamian activism.”
Maduro (1998) coined the phrase to describe a persistent pattern that he found in free
movement of goods cases: the Court tends tcagdénsta defendant Member State when its
market regulations are out of synch with regulations in place in a majotitg dember States;
and it tends to ruléor the defendant Member State when its policies are shown to be more
similar to those in place in a majority of Member States. Beginning in the, 1880Sourt
asked the Commission to provide such information in its submission of material&€0 tton
litigation before it. During the period studied by CGH, the Court routinelyaeted these
reports (on the extent of variance in national law relevant to the case lhefdvi@ieover, in the
area of sex equality, Stone Sweet (2004) and Cichowski (2004, 2007) found that the ECJ
regularly enacted, through its rulings, legislative proposals that had bekadlower
unanimity rules, while being supported by the Commission and a majority of thenGm@rgs in

the Council of Ministers. The Court did so by treating these policies as embeddédd in a
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required under Treaty law. TIBarbersaga, discussed above, is just one instance. The time-
frame of this research overlaps the period studied by CGH.

Generalized and stated as a testable hypothesis: the ECJ will acigena of the
majority of the Member States when that majority cannot be realized under litganles,
because one or more Governments in the minority are willing to use their Va®hypothesis
can be adapted to QM voting). Of course, when the Court engages in majortaviamait
has no reason to fear reprisal. If the reader will consider again how g&éationalized
Hypotheses 1 and“ they will see that the design is more appropriately labeled a test of this
“majoritarian activism” hypothesis, than it is a test of the robustness tirdegs of override
and non-compliance. Further, CGH’s analysis actually provides support fosttbe of the
Court’s “majoritarian activism,” whereas it provides no support for anlyeaf bwn theoretical

claims.

APPENDIX: JURISDICTION

On December 1, 2009, the Treaty of Lisbon entered into force. One of the effects of the
Lisbon Treaty was to revise and reorganize the Treaty of Rome (1958), whidiskseththe
European Economic Community, as amended thereafter. Among other things, tHedxtgic
was renamed the Treaty on the Functioning of European Union (TFEU), and its provisiens w
(again) renumbered.

The CGH data set contains cases that came to the Court through three provisiens of t
TFEU. Under Article 258 TFEU (formerly Article 169 TEC and ArticB62TEU), the
Commission may initiate “infringement proceedings” — also callefbteement actions” —

against a Member State for non-compliance with EC law; rounds of negotiatiomevitiember

43 See footnote 17 above.
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State ensue; if these fail, the Commission may refer the matter to thieiEdecision. The
Commission is under no obligation to bring proceedings; its discretion to do so is@bsolut
Article 258 litigation, the defendant is always a Member State, and the plaiivays the
Commission.

Under Article 263 TFEU (formerly Article 173 TEC and Article 230 TEU), the Court
presides over “annulment actions,” litigation seeking to invalidate acts &lilsegoverning
bodies. Annulment actions come in two basic forms, implicating two differenidusatf the
Court. First, any Member State, the Parliament, the Council of Ministers, andrtirai§sion
may bring suits against a lawmaking body for having legislated in waysithate the Treaty.
In the most important class of cases falling under this heading, calletibbeggs’ disputes, the
Court functions, in effect, as a constitutional jurisdiction, determining whicsld¢ige
procedures must be used to adopt a particular piece of legislation. Second, the ECJ and the
Court of First Instance (now known as the General Court) act as adminestratirts: they
review the lawfulness of acts taken by the EU’s institutions at the behestatégrarties. In
Article 263 actions, a Member State can never be a defendant.

Under Article 267 TFEU (formerly Article 177 TEC and Article 234 TEU)jorsl
judges send questions — in the form @kaliminary reference- to the ECJ in order to obtain an
authoritative interpretation of EU law (of the Treaty, statutes, and so on)Ehéaw is
material to the resolution of a dispute at national bar. The ECJ responds in the form of a
judgment — called preliminary ruling— which provides the interpretation of EU law that the
referring judge is expected to apply. The provision was designed to promote tiséetbnsi
application of EU law within national legal orders. With the consolidationmfesnacy, direct

effect, and related “constitutional” doctrines, Article 267 evolved as an autonomous,
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decentralized system for enforcing compliance. For a summary of thésCéauhdational-
constitutional” case law, as it relates to litigating EU law in thional courts, see Stone Sweet
(2004: 64-71). In Article 267 cases, the ECJ is activated by national judges, ustialpahest
of private litigants seeking to vindicate rights or entittlements under EU AdWeast indirectly,
Member State non-compliance with EU law is often, but not always, at issusen the
proceedings.

REFERENCES

Alter, Karen. 2001Establishing the Supremacy of European L@&xford: Oxford University
Press.

Alter, Karen. 2008. “Agent or Trustee: International Courts in their Politicale2bht
European Journal of International Relatiohd: 33.

Alter, Karen. 2009.The European Court's Political Power: Selected Ess&ysford: Oxford
University Press.

Bdrzel, Tanja. 2001. “Non-Compliance in the European Union: Pathology or Statistical
Artefact?”Journal of European Public Policg,; 803.

Borzel, Tanja. 2003. “Guarding the Treaty: The Commission’s Strategieggancihg European
Law.” In T. A. Borzel, and R. A. Cichowski, edState of the European Unip¥olume 6:
Law Politics and Society, Oxford: Oxford University Press.

Borzel, Tanja, Tobias Hofmann, and Diana Panke. 2008. “Opinions, Referrals, and Judgments:
Analyzing Longitudinal Patterns of Non-Compliance.” Unpublished manuscript.

Carrubba, Clifford, Mathew Gabel, and Charles Hankla. 2008. “Judicial Behavior undeaPolit
Constraints: Evidence from the European Court of Justidenérican Political Science
Reviewl02: 435.

Cichowski, Rachel. 1998. “Integrating the Environment: The European Court and the
Construction of Supranational Policyournal of European Public Policy (3): 387.

Cichowski, Rachel. 2004. “Women’s Rights, the European Court, and Supranational
Constitutionalism.”Law and Society Revie38: 489.

Cichowski, Rachel. 2007The European Court and Civil Society: Litigation, Mobilization and
GovernanceCambridgeCambridge University Press.

Conant, Lisa. 2002Justice Contained: Law and Politics in the Bthaca: Cornell University
Press.

Garrett, Geoffrey. 1992. “International Cooperation and Institutional Choice: Uiop&an
Community’s Internal Market.International Organizatio®6: 533.

Garrett, Geoffrey. 1995. “The Politics of Legal Integration in the EuropeasnUninternational
Organization49: 171.

Garrett, Geoffrey, R. Dan Kelemen, and Heiner Schulz. 1998. “The European Court @f Justic
National Governments and Legal Integration in the European Undiderhational
Organization,52: 149.

35



Jupille, Joseph. 200&rocedural Politics: Influence and Institutional Choice in the European
Union. New York: Cambridge University Press.

Kelemen, Daniel R. 2006. “Suing for Europe: Adversarial Legalism and Europeam&iose.”
Comparative Political Studie8§9: 101.

Kelemen, Daniel R. 201&urolegalism The Rise of Adversarial Legalism in the European
Union. Cambridge, MA: Harvard University Press.

Lenaerts, Koen. 1990. “Constitutionalism and the Many Faces of Federahsrarican Journal
of Comparative Lan38: 205.

Maduro, Miguel Poiares. 1998/e, the Court: The European Court of Justice and the European
Economic ConstitutiarOxford: Hart.

Mancini, Federico. 1991. “The Making of a Constitution for Euro@aihmon Market Law
Reviewl6: 595.

McCown, Margaret. 2003. “The European Parliament Before the Bench: E@demneand
European Parliament Litigation Strategieddurnal of European Public Polic}0: 974.

Nyikos, Stacy. 2003. “The Preliminary Reference Process: National Courteiation,
Changing Opportunity Structures and Litigant DesistmeButopean Union Politicg: 397.

Nyikos, Stacy. 2006. “Strategic interaction among courts within the prelimietemence
process — Stage 1: National court preemptive opinidag;0pean Journal of Political
Researchl5: 527.

Panke, Diana. 2007. “The European Court of Justice as an Agent of Europeanizatiomdrestor
compliance with EU law.Journal of European Public Poli¢yt4: 847.

Panke, Diana. 2009. “Social and Taxation Policies —Domaine Réservé Fields?r\taibe
Non-Compliance with Sensitive European Secondary Ldautnal of European Integration
31: 489.

Pollack, Mark. 2003The Engines of Integration: Delegation, Agency, and Agency Setting in
the European Unian Oxford: Oxford University Press.

Shapiro, Martin. 1999. “The European Court of JusticeTha Evolution of EU Layed. P.
Craig, G. de Burca. Oxford: Oxford University Press.

Stone Sweet, Alec. 2010. “The European Court of Justice and the Judicialization of EU
Governance. Living Reviews in EU Governanc®ublished on-line at:
http://europeangovernance.livingreviews.org/.

Stone Sweet, Alec. 2004he Judicial Construction of Europ®xford: Oxford University Press.

Stone Sweet, Alec, and Thomas Brunell. 1998. “Constructing a Supranational Constitution:
Dispute Resolution and Governance in the European Commuitetican Political
Science Reviev@2: 63.

Stone Sweet, Alec, and James Caporaso. 1998. “From Free Trade to Supranational iRolity
European Court and Integration.” Buropean Integration and Supranational Governgnce
ed. W. Sandholtz and A. Stone Sweet. Oxford: Oxford University Press.

Stone Sweet, Alec, and Rachel Cichowski. 2004. "Sex Equality." In A. Stone Siveet,
Judicial Construction of Europ@®xford: Oxford University Press.

Stone Sweet, Alec, and Wayne Sandholtz. 1997. “European Integration and Supranational
Governance.Journal of European Public Policy. 297.

Stein, Eric. 1981. “Lawyers, Judges, and the Making of a Transnational ConstitAnoeritan
Journal of International Law5: 1.

Tallberg, Jonas. 2000. “The Anatomy of Autonomy: An Institutional Account of Variation in
Supranational Influence.Journal of Common Market Studig8: 843.

36



Tallberg, Jonas. 2002. “Delegation to Supranational Institutions: Why, How, and with Wha
Consequencesest European Politica5: 23.

Tsebelis, George, and Geoffrey Garrett. 2001. “The Institutional Foundations of
Intergovernmentalism and Supranationalism in the European Utmbechational
Organization 55: 357.

Weiler, Joseph. 1991. “The Transformation of Europale Law Journal100: 2403.

37



FIGURE AND TABLES

Figure 1: Distribution of Net Weighted Positionstaken by the Member Stateson Legal
Questions in the CGH Data Se
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Table 1: The EU Commission’s Observations and Rulings on Questions Rais@a
Article 267 References

Observation from| No Observation | Observation from Total

Commission for from Commission for

Defendant Commission Plaintiff
ECJ Rules for 579 227 169 975
Defendant (77.5) (49.5) (20.1) (47.6)
ECJ Rules for 168 232 672 1,072
Plaintiff (22.5) (50.5) (79.9) (52.4)
Total 747 459 841 2,047

Entries refer to the Commission’s briefs on legal questions raised byadgtidges in
preliminary questions in the CGH dataset; column percentages are in parerfoesee of the
Data: CGH (2008).

Table 2: Member States’ Observations and Rulings on Questions RaisedAwmticle
267 References

MS'’s Favor No Observations MS'’s Favor Total
Defendant or Balanced on Plaintiff
Both Sides
ECJ Rules for 334 541 100 975
Defendant (57.2) (48.2) (29.2) (47.6)
ECJ Rules for 250 581 242 1,073
Plaintiff (42.8) (51.8) (70.8) (52.4)
Total 584 1,122 342 2,048

Entries refer to the Member States’ briefs on legal questions raiseddyahatdges in
preliminary questions in the CGH dataset; column percentages are in parerfoesee of the
Data: CGH (2008).

Table 3: Percentage of Rulings in Favor of the Plaintiff on QuestioriRaised in
Article 267 Preliminary References

Commission
Support Neutral Support Plaintiff
Defendant
Support 16.5 50.6 70.1
Defendant

Member State Neutral 23.2 49.1 82.1
Governments

Support Plaintiff 36.5 66.7 86.6

Entries refer to the briefs on legal questions raised by national judge$inmimaey questions in
the CGH dataset under Article 267 in the CGH dataset. Source of the Datg2CGHl
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Table 4. Probit Analysis of the Relationship between Briefs and ECJWRNngs for
the Plaintiff under Article 267

Commission Plaintiff, Member States Plaintiff 1.131***
(0.138)
Commission Plaintiff, Member States Defendant 0.552***
(0.121)
Commission Defendant, Member States Defendant -0.950%***
(0.125)
Commission Defendant, Member States Plaintiff -0.321***
(0.159)
Commission Neutral, Member States Defendant 0.040
(.173)
Commission Neutral, Member States Plaintiff 0.455
(.241)
Commission Defendant, Member States Neutral -0.705%**
(0.109)
Commission Plaintiff, Member States Neutral 0.948***
(0.115)
Constant -0.025
(0.082)
N 2,048
Pseudo R 0.21
Log psuedolikelihood -1,119.00

Entries are unstandardized probit coefficients with standard errors in paesnthés used
robust standard errors with clusters for each case.

*** n<.001, two-tailed test.

Source of the Data: CGH (2008).
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