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(2002). Independence allows judges and defense counsel to 
perform their very different roles within the adversary system.

Inadequate representation of the accused by court- 
appointed lawyers has contributed to 127 executions of people 
sentenced to death in Harris County—more executions in the last 
40 years than any state except Texas itself. Some lawyers have 
lacked the qualifications to handle capital cases. The Texas Court 
of Criminal Appeals rejected a challenge on behalf of Anthony 
Graves to the inadequate pleadings filed by the inexperienced 
lawyer it provided him for state habeas corpus proceedings. 
Different counsel established a constitutional violation in federal 
habeas corpus review and Graves was later exonerated. He is one 
of 12 men sentenced to death in Texas who were later exonerated. 
But others sentenced to death have had no review of their cases by 
the federal courts because the lawyers appointed to represent 
them missed the statute of limitations for filing a petition for 
federal habeas corpus.

There have been other egregious instances of malpractice 
such as lawyers sleeping during death penalty trials, filing briefs 
that were incomprehensible or did not apply to the case in which 
they were submitted, and abandoning clients and turning against 
them. Neither judges nor the Texas Bar have taken action to 
prevent such malpractice from occurring again. Judges have 
continued to appoint those lawyers to represent defendants and 
the Bar has taken no disciplinary action. The Texas Court of 
Criminal Appeals has sanctioned lawyers for failing to file 
pleadings a full seven days before an execution but has not 
punished those who slept during trials or those who submitted 
incomprehensible or irrelevant briefs—the convictions and death 
sentences were upheld in those cases.

The defense of capital and other criminal cases requires 
training, experience, expertise in a number of subjects, and the 
support of investigators, social workers and experts. Public 
defender offices and capital habeas units all over the country 
provide representation by lawyers who specialize and are trained 
and supervised. Two capital habeas units opened at federal public 
defender offices in Texas in 2017, over 20 years after such offices 
were established in other federal districts in other parts of the 
country. The units and other offices, such as the Office of Capital 
and Forensic Writs and the Regional Public Defender for Capital 
Cases are positive developments that will significantly improve 
representation. Members of the Bar have a responsibility to
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provide access to justice that includes providing competent counsel 
in criminal cases.

I. Introduction

One of the most urgent issues regarding the legal 
representation of poor people accused of crimes is the lack of 
independence from the judiciary. It is indispensable for the 
appearance of justice as well as the actual realization of the right 
to counsel and justice.

The lack of independence is related to the fact that a large 
number of criminal cases have the integrity of a professional 
wrestling match. They are rigged from the start because the 
person accused is represented by an incompetent lawyer. In many 
federal and state courts throughout the nation that lawyer was 
assigned by a judge. And in many courts judges not only tolerate 
egregious instances of malpractice by lawyers, which should result 
in disbarment, but continue to appoint those lawyers to cases.

Judges preside over courts—particularly municipal courts— 
where people charged with crimes enter guilty pleas without 
speaking to a lawyer despite the Supreme Court’s holding over 
forty years ago that “no imprisonment may be imposed, even 
though local law permits it, unless the accused is represented by 
counsel.” 1 Children rarely have access to a lawyer in many juvenile 
courts despite the Supreme Court’s holding that children facing 
commitment to an institution are entitled to counsel. 2 In some 
courts, judges call lawyers out of the audience to talk for a few

1. Argersinger v. Hamlin, 407 U.S. 25, 40 (1972). For reports on violations of 
the holding in Argersinger, see STANDING COMM. ON LEGAL A id  & INDIGENT 
D efen d a n ts , Am . Bar Ass’n , Gideon’s  Broken  P ro m ise : Am erica’s Con tinu in g  
Qu e st  for  E qual J u stic e , at iv (2004),
http://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendan 
ts/ls_sclaid_def_bp_right_to_counsel_in_criminal_proceedings.authcheckdam.pdf 
[https://perma.cc/55UK-BGXM] (reaching “the disturbing conclusion that thousands of 
persons are processed through America’s courts every year either with no lawyer at all or 
with a lawyer who does not have the time, resources, or in some cases the inclination to 
provide effective representation.”); Robert C. Boruchowitz, Malia N. Brink & Maureen 
Dimino, Minor Crimes, Massive Waste: The Terrible Toll of America’s Broken Misdemeanor 
Courts, Nat’l Ass’n  of Crim . Def . Law. 14-22 (2009), 
http://www.nacdl.org/WorkArea/DownloadAsset.aspx?id=20808
[https://perma.cc/3LAC-TGWZ] (reporting that judges were encouraging defendants to 
plead guilty without counsel, prosecutors were talking directly with defendants and 
convincing them to plead guilty without counsel, defendants were discouraged from asking 
for counsel because of application fees for a public defender as high as $200, and defense 
lawyers usually had too many cases to provide competent representation).

2. See In re Gault, 387 U.S. 1, 14, 35 (1967).
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minutes to an accused adult or child and to stand by the person 
when he or she enters a guilty plea. 3 In other cases, attorneys may 
be previously assigned, but many of them meet their clients and 
talk them into pleading guilty moments before a judge takes the 
bench, accepts the plea and pronounces the sentence. Some judges 
even elicit statements from defendants that they are satisfied with 
their lawyers, when it is apparent there has been no 
“representation” whatsoever—no interview, no review of police 
reports and other documents, no investigation, no determination 
of legal issues—nothing beyond a brief conversation to persuade 
the person to enter a plea. 4

Of course, there are many reasons for the poor quality of 
representation received by children and adults charged with 
offenses. Competent representation cannot be provided without 
adequate funding for public defense programs, but governments 
do not have incentives to provide funds for representation that 
could frustrate their efforts to convict, fine, imprison, and execute 
the poor. Some states—including Alabama, Arizona, California, 
Indiana, Michigan, Mississippi, New York, Ohio, Oklahoma, 
Pennsylvania and Texas—have no state-wide public defender 
offices to ensure that the poor are represented by competent 
lawyers who have been trained and are supervised. 5 They leave 
primary responsibility to their local jurisdictions. Many public 
defense programs are governed by a governor, county 
commissioners or other local officials who lack the commitment 
and expertise of an independent public defender board. Other 
factors are all the more reason that judges should be independent 
of the defense function. Judges have the responsibility of enforcing 
the Sixth Amendment’s guarantee of counsel when other branches

3. Boruchowitz, et at, supra note 1, at 32.
4. Id. at 15-16.
5. Lynn Langton & Donald Farole, J r., U.S. Dep’t of J ustice: Bureau of 

J ustice Statistics, Special report: State Public Defenders Program, 2007, (Sept. 
2010), https://www.bjs.gov/content/pub/pdf/spdp07.pdf [https://perma.cc/Z7PV-7UCC]. The 
states that have no state-wide public defender program may have good public defender 
offices in some of their localities, such as and the San Francisco Public Defender and the 
Legal Aid Society in New York City and defender offices in the five boroughs of the City. 
But representation in other parts of the state may be deficient. See, e.g., Laurence A. 
Benner, The Presumption of Guilt: Systemic Factors That Contribute to Ineffective 
Assistance of Counsel in California, 45 CAL. W. L. Rev. 263, 300, 305-07 (2009) (describing 
contracts for representation in 24 California counties, many awarded on the basis of the 
lowest bid, and poor quality of representation); Hurrell-Harring v. State, 930 N.E.2d 217, 
222-24 (N.Y. 2010) (addressing issues of “outright nonrepresentation” and nominal 
representation in four counties in New York).
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of government fail to do so.6 They should not be complicit in the 
denial of counsel.

A comprehensive report published by the National 
Association of Criminal Defense Lawyers reported, that “[fjrom 
the national level to the individual district courts across the 
nation, judges—not defense attorneys or others appointed to 
represent and protect the interests of defendants—manage the 
nation’s federal indigent defense system,” and that the defense 
function is increasingly being treated as a “service to the courts” 
like clerks, marshals, and interpreters.7 A committee appointed by 
Chief Justice John Roberts, Jr., reported after extensive study of 
representation in federal courts that such management “creates 
conflicts of interests and other serious impediments to genuine 
justice,” that independence is necessary for criminal defendants to 
be represented by “a skilled, independent, and properly resourced 
advocate,” and recommended creation of an independent Federal 
Defender Commission.8 It reached the same conclusion reached by 
another committe almost a quarter of a century earlier that found 
that “the judiciary has become entangled in a web of matters that 
are more properly the province of separate entities devoted to 
criminal defense.”9 This is also true in the state courts. It is 
incompatible with the right to counsel and the fairness and 
integrity of the courts.

The lack of independence is contrary to the very first of the 
American Bar Association’s Ten Principles of a Public Defense 
Delivery System (2002),10 and to the responsibilities of judges and

6. Boruchowitz, et al., supra note 1, at 11.
7. Nat’l Ass’n of Ceim . Def. Law., Federal Indigent Defense 2015: The 

Independence Imperative 24, 35 (2015) [hereinafter Independence Imperative], 
www.nacdl.org/federalindigentdefense2015/[https://perma.cc/N6CD-WNJH] (follow “Read 
the Report” hyperlink).

8. Comm, to Review the Criminal J ustice Act, 2017 Report of the Ad Hoc 
Committee to Review the Criminal J ustice Act xvii, xxvi-xxvii, xxxvi (2017) 
[hereinafter 2017 CJAREPORT].

9. Comm, to Review the Criminal J ustice Act, Report of the Committee To 
REVIEW THE CRIMINAL JUSTICE ACT 45 (1993). The two reports were produced by 
committees composed of federal judges, private attorneys, law professors, and public 
defenders. The first committee was appointed by Chief Justice Rehnquist. See also David 
E. Patton, The Structure of Federal Public Defense: A Call for Independence, 102 CORNELL 
L. REV. 355 (2017).

10. Standing Comm, on Legal Aid & Indigent Defendants, AM. BAR ASS’N, Ten
Principles of a Public Defense Delivery System (Feb. 2002), 
https://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defenda 
nts/ls_sclaid_def_tenprinciplesbooklet.authcheckdam.pdf. [hereinafter ABA TEN 
PRINCIPLES] [https://perma.cc/23QH-YQ5V]. The Ten Principles are key elements of a 
successful public defense system derived from guidelines and standards developed and
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defense counsel. Independence allows both judges and defense 
counsel to perform their very different roles without 
interference. * 11 Serving as a judge is a full-time job in most courts 
with enormous responsibilities in managing dockets and resolving 
cases. Management of a public defense program is also a full-time 
job requiring certain experience, knowledge and expertise. Judges 
lack the time and expertise to run public defense systems. 12 It is 
impossible for a judge to have full knowledge of all aspects of 
particular clients and their cases as is necessary to micro-manage 
how they are defended right down to what experts will be retained, 
what testing will be allowed, and what evaluations will be 
conducted.

The complexity of criminal cases today requires lawyers to 
have a sophisticated knowledge of constitutional law, forensic 
science, the rules of evidence, trauma, mental illness, intellectual 
disability and other issues of law and fact. 13 For example, there 
are serious questions about the accuracy of some expert testimony 
routinely presented by prosecutors in areas such as DNA testing, 
fire science, and comparisons of fingerprints, bite marks, firearms, 
spent ammunition, handwriting, footwear and hair, as well as the 
biases of prosecution experts who testify about their testing and 
conclusions. 14

The responsibility of the defense lawyer in the adversary 
system is to challenge such evidence—which may include

adopted by the ABA and other organizations. Id. at 1.
11. INDEPENDENCE Imperative, supra note 7, at 24-25, 35-36 (describing how lack 

of independence between the judiciary and defense raises several conflicts of interest and 
suggesting that a more independent system would permit both judges and defense counsel 
to more effectively perform their roles).

12. Id. at 45.
13. Id.
14. See, e.g., Melendez-Diaz v. Massachusetts, 557 U.S. 305, 318-321 (2009) 

(describing flaws and biases with regard to forensic science identified in a report, National 
Research Council, National Academy of Sciences, Strengthening Forensic Science in the 
United States: A Path Forward (2009)); PRESIDENT’S COUNCIL OF ADVISORS ON SCIENCE 
and Technology, Forensic Science in Criminal Courts: Ensuring Scientific 
Validity of Feature-Comparison Methods (Sept. 2016),
https://obamawhitehouse.archives.gov/sites/default/files/microsites/ostp/PCAST/pcast_fore 
nsic_science_report_final.pdf [https://perma.cc/G87Y-N39X] (reporting that some forensic 
methods did not meet scientific standards for validity and reliability, that some were in 
need of improvement and that expert witnesses have often overstated the probative value 
of their evidence, going far beyond what the relevant science can justify); Kelly Servick, 
Reversing the Legacy of Junk Science in the Courtroom, SCIENCE (Mar. 7, 2016), 
http://www.sciencemag.org/news/2016/03/reversing-legacy-junk-science-courtroom 
[https://perma.cc/3VUK-58C3].
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consulting with experts and presenting expert testimony.15 The 
judge should not enter the fray during the defense preparation for 
trial in deciding whether to approve expenditures for experts. The 
judge should become involved only when the issue is presented in 
the adversary context.

II. Issues of Fairness and Independence

A. Concerns About Costs but not Fairness

Some judges appear more concerned about cost containment 
and administrative efficiency than insuring a zealous defense. As 
chief judge of the Fifth Circuit Court of Appeals, Edith Jones, who 
is a strong advocate for the death penalty and has advised 
government lawyers engaged in capital litigation on how to 
expedite executions,16 cut funding for experts in capital and other 
criminal cases.17 She severely cut the funding for a forensic 
accounting firm for its professional services in a noncapital case, 
and subsequently ordered it, without notice or opportunity to be 
heard, to continue providing services and testimony at trial under 
penalty of contempt.18 The firm had no redress for deprivation of 
its services worth $1.2 million.19 This discourages experts from 
agreeing to being retained in other cases involving indigent 
defendants because they are, quite reasonably, reluctant to take 
on work for which they may not be compensated. Many simply 
cannot afford to take the risk.

15. See Nancy Gertner, Commentary on the Need for a Research Culture in the 
Forensic Sciences, 58 UCLAL. REV. 789, 791 (2011).

16. Edith H. Jones, Death Penalty Procedures: A Proposal for Reform, 53 Tex. B. J. 
850, 850-53 (1990); David Kaplan, The Fryers Club Convention, Newsweek, Aug. 27,1990, 
at 54.

17. For example, in the capital case of Elmer Garza in the Eastern District of Texas, 
the district court initially approved a budget of $176, 500 for experts and investigators, 
finding that it was reasonably necessary for an adequate defense. Chief Judge Jones 
subsequently reduced the budget to $65,000. United States v. Snarr, 704 F.3d 368, 403 (5th 
Cir. 2013).

18. Marcum LLP v. United States, 753 F.3d 1380, 1382 (Fed. Cir. 2014) (describing 
chief judge’s reduction of payment authorized by the district court and ordering the 
accounting firm to continue work, including providing expert testimony, but holding that 
CJA precluded the firm from recovering $1.2 million it was denied for its services).

19. See In re Marcum LLP, 670 F.3d 636, 637 (5th Cir.2012) (holding that the only 
avenues of review of denial of compensation are a motion for reconsideration addressed 
solely to the chief judge or a mandamus action in the United States Supreme Court); 
Marcum LLP, 753 F.3d at 1384 (holding that the Court of Claims had no jurisdiction to 
consider the denial of compensation because jurisdiction would undermine the CJA’s “self- 
executing remedial scheme for the review of fee awards”).
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Judge Jones sent a memorandum to chief judges and circuit 
executives in all the federal courts of appeals about “cost 
containment” in complex cases, including capital cases. 20 The 
memorandum cautioned against allowing “multiple, overlapping 
experts” such as “up to three psychiatrist/psychologist/neurologist- 
type experts” as well as other “types of experts,” such as ones on 
culture . 21 Additionally, it recommended placing “an outside dollar 
limit on all experts” 22 and “establishing guidelines for [the] general 
cost[ ] of representation” in capital cases. 23 However, because cases 
vary greatly in their complexity, these generalities are of no value 
in assessing the number and qualifications of members of a 
defense team required in a particular case. 24 And, because there is 
no limitation on what can be spent in prosecuting a case, 
limitations on defense expenditures may deny the defendant a fair 
trial and a reliable verdict. 25

Capital cases range from those involving an automobile 
hijacking with a single victim by a single perpetrator who is 
promptly apprehended close to the scene of the crime to 
enormously complex cases involving multiple defendants and 
multiple informants, engaged in conspiracies that occur over a 
long period of time in numerous places all over the world and 
involve hundreds of witnesses and many experts. Some, like the 
embassy bombings, 26 occur outside of the United States and

20. Memorandum from Edith H. Jones to All Chief Circuit Judges, All Circuit Execs., 
& Gary Bowden 2-4 (Mar. 11, 2011) [hereinafter Jones Memorandum],

21. Id. at 2-3 (emphasis in original).
22. Id. at 3.
23. Id. at 4.
24. American Bar Association, Guidelines for the Appointment and Performance of

Defense Counsel in Death Penalty Cases, 31 HOFSTRA L. REV. 913 (2003). The guidelines 
recognize that experts specializing in various subjects may be needed on the same case. Id. 
at 958-59. See also, e.g., Caro v. Woodford, 280 F.3d 1247, 1258 (9th Cir. 1999), cert, denied, 
536 U.S. 951 (2002) (holding that, although counsel consulted four experts, including a 
medical doctor, a psychologist, and a psychiatrist, they were ineffective in failing to consult 
a neurologist or toxicologist who could have explained the neurological effects of defendant’s 
extensive exposure to pesticides).

25. See Jaeah Lee, Hannah Levintova & Brett Brownell, Charts: Why You’re in Deep 
Trouble If You Can’t Afford a Lawyer, MOTHER JONES (May 6, 2016 10:00 AM), 
https://www.motherjones.com/politics/2013/05/public-defenders-gideon-supreme-court- 
charts/ (“Compounding the caseload problem is the money problem: Public defense budgets 
are paltry compared to spending on the other side of the criminal-justice system— 
prosecution, police, and corrections.”) [https://perma.cc/NFN7-P3ZF].

26. See Benjamin Weisner, Jury Rejects Death Penalty for Terrorist, N.Y. TIMES 
(July 11, 2001), http://www.nytimes.com/2001/07/ll/nyregion/jury-rejects-death- 
penalty-for-terrorist.html (reporting that the jury was unable to reach a unanimous 
verdict in the case of two terrorists convicted of the bombings resulting in a sentence of life
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require extensive travel to other countries. Cases may be resolved 
with plea dispositions, trials that last a few days or weeks, or trials 
that last for months.

As with the facts regarding guilt and innocence, issues 
regarding mitigation vary widely from one defendant to another, 
requiring different investigations, evaluations, consultations and 
expert testimony. For example, a number of experts may be 
required to assess a defendant who was born with fetal alcohol 
syndrome, subjected to unconscionable abuse as a child, suffered 
severe brain damage, experienced trauma as a child and adult, 
and has symptoms of schizophrenia, bi-polar or some other major 
mental disorder. Cultural influences may be critical in 
understanding a client’s behavior regarding an offense, interaction 
with law enforcement, understanding of judicial proceedings, 
demeanor in court, relationship to the defense team and myriad 
aspects of mitigation. 27 A cultural expert may be essential in 
providing the jury with an understanding of how the client saw the 
world and the context in which he made decisions.28

Identifying and documenting these critical mitigating factors 
often requires hours of painstaking work. 29 Attorneys, mitigation 
specialists and medical professionals, who specialize in identifying 
mental issues, brain damage, the results of trauma and other 
mitigating factors and are dealing with the client, his family and 
others familiar with him, are far more likely to assess correctly 
what is needed than a judge who does not have the time or 
expertise to make an evaluation, or the circuit’s chief judge, who 
is even further removed from the situation.

Judge Jones also discouraged hiring mitigating specialists 
who are attorneys and warned against allowing spouses and other 
“close relatives” to be part of the defense team . 30 But this is also 
too general to be helpful. It fails to take into account the individual 
characteristics, experiences and expertise of the people involved.

imprisonment without the possibility of parole); Benjamin Weisner, The Terror Verdict: The
Overview; 4 Guilty in Terror Bombings of 2 U.S. Embassies in Africa; Jury to Weigh 2
Executions, N.Y. TIMES (May 30, 2001) http://www.nytimes.com/2001/05/30/njrregion/terro
r-verdict-overview-4-guilty-terror-bombings-2-us-embassies-africa-jury.html
(reporting that four were convicted of bombing the American Embassies in Kenya and
Tanzania that killed 224 people and injured thousands and that two faced the death
penalty).

27. See Scharlette Holdman & Christopher Seeds, Cultural Competency in Capital 
Mitigation, 38 HOFSTRA L. Rev. 883, 894-95 (2008).

28. Id.
29. American Bar Association, supra note 24, at 958-59.
30. Jones Memorandum, supra note 20, at 2.
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Some of the very best mitigation work in the country is being done 
by people who are members of the bar but found their calling in 
investigating the life and backgrounds of people facing the death 
penalty. Similarly, some lawyers who go into practice with their 
spouses and/or children provide exceptional representation in all 
types of cases. It is neither accurate nor fair to make broad 
characterizations of attorneys and their relatives.

As previously noted, these cost concerns and limits on 
evidence do not apply to the prosecution of capital cases, only the 
defense. Among the many examples of the unlimited budgets given 
to prosecute capital cases is a case in the Northern District of 
Georgia in which the United States retained four “overlapping 
experts”—two neuropsychologists and two psychiatrists at a cost 
of $475 per hour for each. The total costs for the experts, who were 
not allowed to testify because the prosecution misled the judge 
regarding them, was $150,000.31 It would have been far more had 
any of them testified. There was simply no limit on the 
prosecution’s expenditures for experts.

The cost containment memorandum is remarkable for its 
entire focus on cutting costs without a single sentence about 
improving legal representation in complex and capital cases32 
despite the abundance of examples of ways that representation 
could be improved, starting with the very basic requirement that 
attorneys handling federal habeas corpus cases be sufficiently 
competent to file the petitions within the statute of limitations.

B. Specialization to Insure Fairness

Good public defense programs have lawyers who have an 
expertise in various areas and, where they lack the expertise in an 
area, their lawyers should have the time and resources they need 
to identify and retain experts based on their research, consultation 
with experts and professional judgment, not the approval of a 
judge who has little if any time to become conversant with the 
issue. The work of these public defense programs and lawyers not 
only insures the proper working of the adversary system, but also 
minimizes the likelihood of false and fraudulent results that have

31. Bill Rankin, Costs Questioned in Failed Death-Penalty Case, ATLANTA J-CONST. 
(Aug. 13, 2012), http://www.ajc.com/news/local/costs-questioned-failed-death-penalty- 
case/nLE2cquxBh0bloBuhNgZHP/ [https://perma.cc/6PKM-FPSM].

32. See Jones Memorandum, supra note 20.
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come to light in the many scandals regarding crime laboratories 
throughout the nation , 33 including the one in Houston. 34

Capital cases are of course particularly demanding and the 
stakes could not be higher. United States Supreme Court Justice 
Ruth Bader Ginsburg has said, “I have yet to see a death case, 
among the dozens coming to the Supreme Court on eve of 
execution petitions, in which the defendant was well represented 
at trial.” 35 Justice O’Connor has decried the “woeful legal 
representation afforded most indigent defendants in capital 
cases,” noting six individuals who had been recently exonerated, 36 

and expressed concern that defendants with court appointed 
attorneys were more likely to be sentenced to death if convicted. 37 

What damning admissions that in cases where people’s lives are 
at stake they are not well represented. Justice O’Connor has said 
that some of those executed may be innocent. 38

33. See Conor Friedersdorf, CSI Is a Lie, ATLANTIC (April 20, 2015),
https://www.theatlantic.com/politics/archive/2015/04/csi-is-a-lie/390897/
(describing longstanding “shoddy forensics” in several jurisdictions).

34. Adam Liptak & Ralph Blumenthal, New Doubt Cast on Testing in Houston Police 
Crime Lab, N.Y. TIMES (August 5, 2004), http://www.nytimes.com/2004/08/05/us/new- 
doubt-cast-on-testing-in-houston-police-crime-lab.html?_r=0 (detailing a report from 
independent forensic scientists that poorly trained Houston crime laboratory officials 
offered ‘“false and scientifically unsound’ reports and testimony” and misinterpreted data); 
Brian Rogers, et al., Crime-scene Errors Put 65 Cases Under Review, Audit Finds, HOUS. 
CHRON. (April 12, 2017), http://www.chron.com/news/houston-texas/article/New-evidence- 
problems-raise-questions-in-65-11068118.php (describing “errors by a Houston crime-scene 
investigator that raised questions about key evidence in cases that include 26 homicides, 
five officer-involved shootings and six child deaths since 2015”); Brian Rogers, Ex-Crime 
Lab Analyst Told HPD Colleagues of Wrongdoing, HOUS. CHRON. (June 25, 2014), 
http://www.houstonchronicle.com/news/houston-texas/houston/article/Former-HPD-crime- 
lab-analyst-told-colleagues-of-5580097.php (reporting that a technician’s failure to follow 
protocols was the subject of “systemic, long-running complaints,” regarding the Houston 
Police Department Crime Lab dating back to 2002 which resulted in retesting evidence in 
185 cases, including 51 murders or capital murders).

35. Ruth Bader Ginsburg, In Pursuit of the Public Good: Lawyers Who Care, Lecture 
at the University of the District of Columbia, David A. Clarke School of Law (April 9, 2001), 
http://www.supremecourt.gov/publicinfo/speeches/viewspeech/sp_04-09-01a 
[https://perma.cc/6FGD-WPZ5].

36. Editorial, Justice O’Connor on Executions, N.Y. TIMES (July 5, 
2001), http://www.nytimes.com/2001/07/05/opinion/justice-o-connor-on-executions.html 
(“She also deplored the fact t h a t . . . Texas defendants with the resources to hire their own 
lawyers are considerably less likely to be convicted than those with appointed counsel.”).

37. Associated Press, O’Connor Questions Death Penalty, N.Y. TIMES (July 4, 2001), 
http://www.nytimes.com/2001/07/04/us/o-connor-questions-death-penalty.html

38. Editorial, Justice O’Connor on Executions, supra note 36 (quoting Justice 
O’Connor saying, “[i]f statistics are any indication, the system may well be allowing some 
innocent defendants to be executed”).
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The penalty phase of capital cases requires knowledge of how 
to investigate and document the “compassionate or mitigating 
factors stemming from the diverse frailties of humankind” that 
may provide a basis for a sentence less than death.39 The average 
lawyer who is not dealing with matters of life and death may not 
know the value of developing a social history of the life of the client 
and the client’s family to identify mitigating circumstances such 
as fetal alcohol syndrome—the brain damage a child receives from 
the mother’s ingestion of alcohol during pregnancy. They may not 
recognize the onset of schizophrenia or recognize other major 
mental disorders or intellectual disability. Lawyers who do not 
recognize those things and have no idea of what experts they need 
are not able to capably defend a capital case.

C. Aggressive Prosecutors and Inept Defense Counsel at 
Trials

The lack of independence and incompetent representation of 
the poor are problems throughout the country,40 but they have 
been particularly a problem in Texas and Harris County. Texas 
executed 545 people between 1976 and the end of 2017.41 During 
that period, 127 people sentenced to death in Harris County were 
executed, more executions than any state except Texas itself.42 It 
is considerably more than Virginia, which executed 113 people, 
and Oklahoma, which executed 112.43 Before the end of 2017, no

39. Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (Opinion of Stewart, Powell 
and Stevens). See also Lockett v. Ohio, 438 U.S. 586, 604 (1978) (holding that mitigating 
circumstances are “any aspect of a defendant’s character or record and any of the 
circumstances of the offense that the defendant proffers as a basis for a sentence less than 
death”); Richard G. Dudley, Jr. & Pamela Blume Leonard, Getting It Right: Life History 
Investigation as the Foundation for a Reliable Mental Health Assessment, 36 HOFSTRA L. 
REV. 963, 964 (2008).

40. See Nat’l Right to Counsel Comm., Constitution Project, Justice Denied: 
America’s Continuing Neglect of Our Constitutional Right to Counsel (2009), 
http://www.constitutionproject.org/pdf/139.pdf [https://perma.cc/3JQ8-7VQ5]; AMERICAN 
Bar Association Standing Comm, on Legal Aid & Indigent Defendants, Gideon’s 
Broken Promise: America’s Continuing Quest for Equal Justice (2004), 
http://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendan 
ts/ls_sclaid_def_bp_right_to_counsel_in_criminal_proceedings.authcheckdam.pdf [https:// 
perma.cc/3NFP-DA6N].

41. Death Penalty Information Center, Facts About the Death Penalty 3 
(Dec. 14, 2017) (on file with author).

42. TEX. DEPT. CRIM. J ustice, County of Conviction for Executed Offenders, 
www.tdcj.state.tx.us/death_row/dr_county_conviction_executed.html 
[https://perma.cc/74F9DFFT]; Tex. Dept. CRIM. JUSTICE, Executed Offenders, www.tdcj.st 
ate.tx.us/death_row/dr_executed_offenders.html [https://perma.cc/YWT7-JHBA].

43. Death Penalty Information Center, supra note 41, at 3.
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other state has executed over 100 people. It is no secret how one 
county is responsible for so many executions. It had a hard 
charging prosecutor, Johnny Holmes, who was District Attorney 
for 21 years,44 and, as will be discussed, many of the defendants 
were represented by inadequate and inept lawyers. The 
prosecution easily prevailed in getting death sentences. And many 
of the lawyers assigned to represent the condemned in the 
appellate and post-conviction proceedings have been just as bad or 
worse than the trial lawyers.

The prosecution’s job was made easier in Harris County by 
the appointment of incompetent lawyers to represent people facing 
the death penalty.45 Some have even slept during trials.46 Asked 
how he could preside over the capital trial of George McFarland 
while McFarland’s lawyer, John Benn, was snoring, the trial judge

44. See Allan Turner, Former DA Ran Powerful Death-Penalty Machine, HOUS. 
Chkon. (July 25, 2007), https://www.chron.com/news/houston-texas/article/Former-DA- 
ran-powerful-death-penalty-machine-1833545.php; Johnny Holmes, Jr., Dealing Out 
Death, Tex. MONTHLY (July 2002), https://www.texasmonthly.com/articles/dealing-out- 
death/. The District Attorney elected in 2016 by Harris County has said she will seek the 
death penalty in in “a more judicious manner than her predecessors.” Phil McCausland, 
Why Texas’ ‘Death Penalty Capital of the World.' Stopped Executing People, NBC NEWS (Dec. 
16, 2017), https://www.nbcnews.com/storyline/lethal-injection/why-texas-death-penalty- 
capital-world-stopped-executing-people-n830276.

45. For example, one lawyer, Jerry Guerinot, repeatedly appointed by judges in 
Houston, had 20 clients sentenced to death due largely to his “failure to conduct even 
rudimentary investigations.” Adam Liptak, A Lawyer Known Best for Losing Capital Cases, 
N.Y. TIMES (May 17, 2010), www.nytimes.com/2010/05/18/us/18bar.html.; Michael Graczyk, 
Texas lawyer Who Lost All Death Penalty Cases Says He’s Done, AP (Aug. 13, 2016), 
https://apnews.com/31cad6f043314b8886d878aldfe8el6c, (reporting Guerinot’s decision to 
stop handing capital cases). Houston judges repeatedly appointed Ronald Mock, despite his 
poor performance in capital cases. Sara Rimer & Raymond Bonner, Texas Lawyer’s Death 
Row Record a Concern, N.Y. TIMES (June 11, 2000), www.nytimes.com/2000/06/11/us/texas- 
lawyer-s-death-row-record-a-concern.html. Sixteen people represented by Mock were 
sentenced to death. Andrew Tilghman, State Bar Suspends Troubled Local Lawyer, HOUS. 
CHRON. (Feb. 12, 2005), https://www.chron.com/news/houston-texas/article/State-Bar- 
suspends-troubled-local-lawyer-1631385.php. Houston judges also appointed Joe Frank 
Cannon, who was known for trying cases like “greased lightning” and not always being able 
to stay awake during trials; 10 people represented by Cannon were sentenced to death. Paul 
M. Barrett, Lawyer’s Fast Work on Death Cases Raises Doubts About System, WALL St. J., 
Sept. 7, 1994 at Al.

46. Calvin Burdine, Carl Johnson and George McFarland were all sentenced to death 
in Houston at trials in which their lawyers slept. Burdine v. Johnson, 262 F.3d 336, 349- 
50 (5th Cir. 2001) (en banc) (reversing where defense lawyer slept during trial); David R. 
Dow, The State, The Death Penalty, and Carl Johnson, 37 B.C. L. REV. 691, 694-95 (1996) 
(describing defense lawyer sleeping during capital trial of Johnson, who was executed); 
Ex parte McFarland, 163 S.W.3d 743, 752-53 (Tex. Crim. App. 2005) (upholding death 
sentence in post-conviction review even though lawyer slept during trial); McFarland v. 
State, 928 S.W.2d 482, 524 (Tex. Crim. App. 1996) (upholding death sentence on direct 
appeal despite the sleeping).
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answered that “[t]he Constitution doesn’t say the lawyer has to be 
awake.” 47 The Texas Court of Criminal Appeals upheld the 
conviction and death sentence because a second lawyer was 
appointed to represent McFarland, but Judge Charles Baird 
dissented, pointing out:

[Co-counsel’s] preparation for this trial consisted of only a 
seven hour review of the State’s files. He visited appellant 
once before trial and prepared some pre-trial 
motions . . . .  Neither attorney interviewed a witness and 
neither attorney reviewed the extraneous offenses that were 
to be later admitted. [Lead counsel] decided which witnesses 
he would cross-examine and he informed [co-counsel] of his 
decision only after the State’s examination. Thus, [co- 
counsel’s] preparation for cross-examination of his witnesses 
could not have been effective because he did not know which 
witnesses he was to question. And considering the role to 
which he was relegated, [co-counsel] was in no position to put 
forth a coordinated defense strategy. Even more disturbing, 
[lead counsel] could sleep during the direct examination and 
still elect to conduct cross-examination. 48

D. Deficient Representation in Post-Conviction Review

After they are sentenced to death, many of the condemned are 
assigned equally bad lawyers to represent them in post-conviction 
proceedings. The Texas Court of Criminal Appeals has held that 
lawyers must be competent when appointed to represent a client 
in post-conviction proceedings but need not represent the client 
competently, 49 The Court issued this decision in the case of 
Anthony Graves, over a dissent which argued that ‘“[c]ompetent 
counsel’ ought to require more than a human being with a law 
license and a pulse.” 50 The Court had assigned Graves a lawyer 
who had been “out of law school for only two years, had been 
licensed to practice law for only a year-and-a-half’ and “by any 
reasonable assessment was not prepared to handle a case of this 
type.” 51 Fortunately, other lawyers represented Graves in federal

47. John Makeig, Asleep On the Job? Slaying Trial Boring, Lawyer Says, HOUS. 
CHRON., Aug. 14, 1992, at A35.

48. McFarland v. State, 928 S.W.2d at 527-28 (Baird, J., dissenting).
49. Ex parte Graves, 70 S.W.3d 103, 114-116 (Tex. Crim. App. 2002) (holding that 

the term ‘competent counsel’ in the Habeas Corpus Reform Act of 1995 applies to the 
“appointment of a habeas attorney” rather than the “final product or services rendered by 
that otherwise experienced and competent counsel”).

50. Id. at 118 (Price, J., dissenting).
51. Id. at 120, 122.


