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“Be it enacted, . . . That any citizen of the United States, entitled to 
commence any suit or action in any court of the United States, may 
commence and prosecute to conclusion any such suit or action without 
being required to prepay fees or costs, or give security therefore before 
or after bringing suit or action, upon filing in said court a statement 
under oath, in writing, that, because of his poverty, he is unable to pay 
the costs of said suit or action which he is about to commence, or to give 
security for the same, and that he believes he is entitled to the redress he 
seeks by such suit or action, and setting forth briefly the nature of his 
alleged cause of action.” 

–Act of July 20, 1892, ch. 209, § 1, 27 Stat. 252. 

I. PRO SE, IN FORMA PAUPERIS, DOCTRINE, AND DATA 
About a quarter of the lawsuits filed each year in federal courts are 

brought by people who represent themselves (“pro se”), and half of those 
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who seek appellate review are lawyerless.1 One overview between 1999 and 
2018 identified more than 1.5 million trial-level cases—about 28% of civil 
filings during that interval—involving at least one self-represented party.2 
State courts—where evictions, other creditor–debtor suits, and many family 
conflicts are heard—record higher percentages of 80% or more in some 
categories of cases in which at least one side is lawyerless.3 
 
 1 Tables from the Administrative Office (AO) do not explain whether it categorizes a case as “pro 
se” by keying to self-representation at the time of filing or thereafter. Nor do the tables indicate how the 
AO accounts for cases in which some plaintiffs have lawyers and others do not. See, e.g., ADMIN. OFF. 
OF THE U.S. CTS., TABLE C-13: U.S. DISTRICT COURTS—CIVIL PRO SE AND NON-PRO SE FILINGS,  
BY DISTRICT, DURING THE 12-MONTH PERIOD ENDING SEPTEMBER 30, 2023 (2023) [hereinafter  
2023 TABLE C-13: U.S. DISTRICT COURTS—CIVIL PRO SE AND NON-PRO SE FILINGS], 
https://www.uscourts.gov/sites/default/files/data_tables/jb_c13_0930.2023.pdf [https://perma.cc/SJU7-
NCTS]; see also Just the Facts: Trends in Pro Se Civil Litigation from 2000 to 2019, U.S. CTS. (Feb. 11, 
2021), https://www.uscourts.gov/news/2021/02/11/just-facts-trends-pro-se-civil-litigation-2000-2019 
[https://perma.cc/85XY-TZBU]; ADMIN. OFF. OF THE U.S. CTS., TABLE B-19: U.S. COURTS OF 
APPEALS—PRO SE CASES COMMENCED, BY SOURCE, DURING THE 12-MONTH PERIODS ENDING 
SEPTEMBER 30, 2022 AND SEPTEMBER 30, 2023 (2023), https://www.uscourts.gov/sites/default/ 
files/data_tables/jb_b19_0930.2023.pdf [https://perma.cc/8F3Z-SLMH]. 
 2 Mark D. Gough & Emily S. Taylor Poppe, (Un)Changing Rates of Pro Se Litigation in Federal 
Court, 45 L. & SOC. INQUIRY 567, 574 (2020). 
 3 Several studies have discussed the history of IFP status as well as the challenges facing pro se 
litigants. See generally Aaron Littman, Managing Pro Se Prisoner Litigation, 43 REV. LITIG. 43 (2023); 
Alexander A. Reinert, Management’s Substantive Edges, 42 REV. LITIG. 195, 201–07 (2023); Susannah 
Camic Tahk, Distributive Precedent and the Pro Se Crisis, 108 IOWA L. REV. 745, 746 (2023); Roger 
Michalski & Andrew Hammond, Mapping the Civil Justice Gap in Federal Court, 57 WAKE FOREST L. 
REV. 463 (2022); Rachel Brown, Jade Ford, Sahrula Kubie, Katrin Marquez, Bennett Ostdiek & Abbe R. 
Gluck, Is Unpublished Unequal?: An Empirical Examination of the 87% Nonpublication Rate in Federal 
Appeals, 107 CORNELL L. REV. 1 (2021). Data on state courts and the high percentage of lawyerless 
litigants come from individual reports by many state judiciaries, from CIV. JUST. INITIATIVE, NAT’L CTR. 
ON STATE CTS. & STATE JUST. INITIATIVE, THE LANDSCAPE OF CIVIL LITIGATION IN STATE COURTS 
tbl.11 (2015) (Representation Status); from Anna E. Carpenter, Alyx Mark, Colleen F. Shanahan & 
Jessica K. Steinberg, Foreword: The Field of State Civil Courts, 122 COLUM. L. REV. 1165 (2022); and 
from Anna E. Carpenter, Colleen F. Shanahan, Jessica K. Steinberg & Alyx Mark, Judges in Lawyerless 
Courts, 110 GEO. L.J. 509 (2022). See also Anna Suranyi, In Forma Pauperis: Indentured Servitude, the 
Right to Counsel, and White Citizenship in the Seventeenth-Century Chesapeake, 63 AM. J. LEGAL HIST. 
339 (2023); Eliot T. Tracz, Three Strikes and You Pay: Does the Prison Litigation Reform Act’s Three 
Strikes Provision Allow Prisoners to Appeal Their Third Strike In Forma Pauperis?, 95 N.D. L. REV. 261 
(2020); Andrew Hammond, Pleading Poverty in Federal Court, 128 YALE L.J. 1478 (2019) [hereinafter 
Hammond, Pleading Poverty]; Mitchell Levy, Empirical Patterns of Pro Se Litigation in Federal District 
Courts, 85 U. CHI. L. REV. 1819 (2018); Katherine A. Macfarlane, Posner Tackles the Pro Se Prisoner 
Problem: A Book Review of Reforming the Federal Judiciary, 83 MO. L. REV. 113 (2018). Some decades 
ago, a few scholars looked at self-represented individuals in specific districts. See Timothy D. Thompson, 
Note, Non-Prisoner Pro Se Litigation in the United States District Court for the Eastern District of 
Kentucky: Analyzing 2004 and 2007 Cases from Filing to Termination, 99 KY. L.J. 601, 618 (2011); 
Spencer G. Park, Providing Equal Access to Equal Justice: A Statistical Study of Non-Prisoner Pro Se 
Litigation in the United States District Court for the Northern District of California in San Francisco, 
48 HASTINGS L.J. 821, 833–34 (1997). Research on fee waivers in the U.S. Supreme Court includes Jona 
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Much of the information on federal self-represented litigants has been 
generated since the 1990s, when federal judges raised concerns about pro se 
litigants in general and prisoners in particular. Beginning in 1995 for 
appellate courts and in 2005 for district courts, the Administrative Office of 
the U.S. Courts (AO) provided tables on the number of filings made without 
lawyers.4 During the decades thereafter, the percentages of filings without 
lawyers and the subset brought by prisoners have remained relatively stable. 
In 2022, the AO identified 74,314 (27%) pro se cases out of about 275,000 
civil cases filed; of the pro se cases, 42,799 (58%) came from people in 
detention.5 

With or without a lawyer, federal civil litigants must pay a filing fee, 
now set at $350, as well as an additional $55 “administrative fee.”6 We had 
assumed that a large percentage of people representing themselves had 
limited means and therefore could be eligible to proceed in forma pauperis 
(IFP) by obtaining fee waivers authorized under congressional statutes. The 
current framework under 28 U.S.C. § 1915 requires litigants to allege their 

 
Goldschmidt, Who Sues the Supreme Court, and Why? Pro Se Litigation and the Court of Last Resort, 
8 IND. J.L. & SOC. EQUAL. 181 (2020). Empirical research on in forma pauperis motions in the Supreme 
Court comes from Wendy L. Watson, The U.S. Supreme Court’s In Forma Pauperis Docket: A 
Descriptive Analysis, 27 JUST. SYS. J. 47 (2006). 
 4 The judiciary’s 1995 Long Range Plan noted that “[s]tatistics are limited with regard to pro se 
cases.” ADMIN. OFF. OF THE U.S. CTS., LONG RANGE PLAN FOR THE FEDERAL COURTS 63 n.14 (1995). 
Information thereafter came by way of AO tables. See, e.g., ADMIN. OFF. OF THE U.S. CTS., TABLE S-24: 
CIVIL PRO SE AND NON-PRO SE FILINGS, BY DISTRICT, DURING THE 12-MONTH PERIOD ENDING 
SEPTEMBER 30, 2005 (2005), https://www.uscourts.gov/sites/default/files/statistics_import_dir/s24.pdf 
[https://perma.cc/RF9M-MUCS]. The history of federal judicial concerns about self-represented filers is 
provided in Judith Resnik, Seeing “the Courts:” Managerial Judges, Empty Courtrooms, Chaotic 
Courthouses, and Judicial Legitimacy from the 1980s to the 2020s, 43 REV. LITIG. 193, 243–52 (2024). 
 5 See ADMIN. OFF. OF THE U.S. CTS., TABLE C-13: U.S. DISTRICT COURTS—CIVIL PRO SE AND NON-
PRO SE FILINGS, BY DISTRICT, DURING THE 12-MONTH PERIOD ENDING SEPTEMBER 30, 2022 (2022), 
https://www.uscourts.gov/sites/default/files/data_tables/jb_c13_0930.2022.pdf [https://perma.cc/C5PN-
UEHQ]. The filings tabulated in this table do not include the thousands that were part of the In re 3M 
Earplug litigation, as the AO excluded them from its data trend analyses. Details are provided in Resnik, 
supra note 4, at 228–29. The AO recorded the presence or absence of a lawyer at the time of filing; 
periodic updates may be made thereafter. The AO does not provide clarification of how it codes cases 
when co-plaintiffs file and some but not all have lawyers. 
 6 See 28 U.S.C. § 1914(a); District Court Miscellaneous Fee Schedule, U.S. CTS. (Dec. 1, 2023), 
http://www.uscourts.gov/services-forms/fees/district-court-miscellaneous-fee-schedule [http://perma.cc/ 
P6DP-JAH]. An example breakdown of fees is provided by the U.S. District Court for the District of 
Connecticut. Fee Information, U.S. DIST. CT. DIST. OF CONN., https://www.ctd.uscourts.gov/fee-
information-0 [https://perma.cc/8WJQ-EBRF]. In the 1990s, the filing fee was $120. See 28 U.S.C. 
§ 1914(a) (1994). Congress raised the fee to $150 in 1996, and to $250 in 2004. See 28 U.S.C. § 1914 
(noting amendments). Since 2006, the filing fee has been $350. On December 1, 2023, the administrative 
fee was increased from $52 to $55. Compare District Court Miscellaneous Fee Schedule, supra, with 
District Court Miscellaneous Fee Schedule, U.S. CTS. (Dec. 1, 2020), https://web.archive.org/ 
web/20210301074534/https://www.uscourts.gov/services-forms/fees/district-court-miscellaneous-fee-
schedule. 
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beliefs of entitlement to relief and to submit “an affidavit that includes a 
statement of all assets” possessed to demonstrate that they are “unable to pay 
such fees or give security therefor.”7 Yet with the Prison Litigation Reform 
Act of 1996 (PLRA), Congress excluded prisoners from the opportunity to 
file without paying fees.8 Aside from habeas petitioners—who face a 
waivable statutory filing fee of $5—incarcerated litigants obtaining IFP 
status must nonetheless make payments over time toward the $350 filing fee; 
they are not required to pay the $55 administrative fee. 

The numbers of self-represented individuals in federal and state courts 
reflect that the “rights revolution” of the last century opened doors for 
diverse claimants to seek legal remedies. Efforts to mitigate the challenges 
faced by litigants with limited resources included revisions in 1966 to the 
federal class action rule, the formation in 1974 of the Legal Services 
Corporation, as well as dozens of lawsuits arguing the unconstitutionality of 
economic barriers to pursuing rights and of detention because of an inability 
to pay filing fees and fines or to post bail. 

Our interest is in understanding the relationship between self-
representation and fee waivers; one route is via probing aggregate data  
on waiver requests and responses. Obtaining data on that issue is,  
however, made complex because the federal judiciary’s Public Access to 
Civil Electronic Records (PACER) system generally requires paying for 
documents.9 A limited alternative emerged through National Science 
Foundation funding, which enabled Systematic Content Analysis of 
Litigation EventS (SCALES), launched in 2023, to generate an open data 
network of docket sheets from all lawsuits filed in 2016 and 2017, as well as 
a longer span of materials from two federal district courts.10 In this Essay, we 
link information from that database with the AO’s coding of types of lawsuits 
 
 7 An explanation is required for the text of 28 U.S.C. § 1915(a)(1), which states that 

any court of the United States may authorize the commencement, prosecution or defense of any 
suit, action or proceeding, civil or criminal, or appeal therein, without prepayment of fees or 
security therefor, by a person who submits an affidavit that includes a statement of all assets such 
prisoner possesses that the person is unable to pay such fees or give security therefor. 

The section’s use of the term “such prisoner,” has been deemed a “scrivener’s error” as the provision 
applies to all pro se litigants. See Hammond, Pleading Poverty, supra note 3, at 1491–92; Lister v. Dep’t 
of the Treasury, 408 F.3d 1309, 1312 (10th Cir. 2005). 
 8 28 U.S.C. § 1915(b)(1). 
 9 See Jonah B. Gelbach, Free PACER, in LEGAL TECH AND THE FUTURE OF CIVIL JUSTICE 328, 331 
(David Freeman Engstrom ed., 2023). 
 10 David L. Schwartz, Kat M. Albrecht, Adam R. Pah, Christopher A. Cotropia, Amy Kristen 
Sanders, Sarath Sanga, Charlotte S. Alexander, Luís A.N. Amaral, Zachary D. Clopton, Anne M. Tucker, 
Thomas W. Gaylord, Scott G. Daniel & Nathan Dahlberg, The SCALES Project: Making Federal Court 
Records Free, 119 Nw. U. L. REV. 23, 38–39 (2024). 
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and fee waiver requests. We put those analyses in the context of doctrine on 
the availability of fee waivers, the procedures that litigants (often without 
lawyers) have to navigate, and the federal judiciary’s budget. 

In Part II, we sketch the statutes and doctrine governing IFP; the 
distinctive treatment of petitioners for bankruptcy; the constraints imposed 
by the PLRA on prisoners who file lawsuits, including those seeking IFP 
status; the processes that detained individuals must use when applying to 
proceed IFP; and the procedures to be followed if they obtain permission. 

In Part III, we discuss data SCALES has gathered on the grants and 
denials of IFP applications and explore the large number of cases—about 
60% of the 163,000 filed without lawyers in 2016 and 2017—that SCALES 
researchers grouped in a category labeled “None.” The cases include both 
docket sheets without IFP requests and those without a final disposition of 
any requests made. As we show, within the 40% of cases in which SCALES 
identified dispositive IFP decisions, courts granted about 80% or more of the 
applications, whether the filer was in detention or not. To document 
variations in decision-making and the difficulties of coding, we describe the 
national picture; examples drawn from two circuits, the Second and 
Eleventh; and a snapshot of some docket sheets from the District of 
Connecticut. 

We offer more context and evaluation thereafter. In Part IV, we provide 
information on the federal judiciary’s funding sources. Congress provides 
95% of the $9 billion budget; the courts rely on fees in part as a cushion in 
the event of a government shutdown.11 

In Part V, we draw conclusions based on our exploration of doctrine 
and practices requiring litigants, courts, and correctional facilities to invest 
resources to sort out eligibility and, in the case of detained people, to 
organize payment systems over time. Our weaving together of information 
from SCALES, the AO, local rules, case law, and data on federal court 
budgets provides several reasons to question the status quo. Under the 
current system, decisions on permission to enter the system are based on 
limited information—often supplied by the lawyerless. Given the federal 
judiciary’s resources and its relatively small number of filings when 
compared to state courts, the federal courts could develop principles and 
practices to generate more uniform support for lawyerless litigants and to 
ensure that decisions about eligibility to seek redress are based on sufficient 
information. Our account provides reasons for Congress to revisit the PLRA, 
 
 11 ADMIN. OFF. OF THE U.S. CTS., THE JUDICIARY FISCAL YEAR 2024 CONGRESSIONAL  
BUDGET SUMMARY 7, 31 (Mar. 2023) [hereinafter JUDICIARY FY 2024 CONGRESSIONAL BUDGET], 
https://www.uscourts.gov/sites/default/files/FY%202024%20Congressional%20Budget%20Summary.p
df [https://perma.cc/FRZ3-L8HM]. 



119:109 (2024) Lawyerless Litigants, Filing Fees, Transaction Costs,  
and the Federal Courts  

115 

which aimed to deter prisoners from bringing lawsuits. Congress has indeed 
succeeded in imposing costs; the burdens not only fall on the prisoners who 
file but also on the institutions that house them, the families and communities 
to which they will return, and on federal court staff and judges around the 
United States. 

II. “A TAX ON DISTRESS”: GOVERNING LEGAL PRINCIPLES AND 
BURDENSOME PRACTICALITIES 

In the eighteenth century, Jeremy Bentham called filing fees a “tax on 
distress.”12 The epigraph from an 1872 statute that began this Essay was one 
response—reflecting a judgment by Congress that individuals without 
resources should have access to federal courts. Below, we sketch the 
constitutional parameters developed in the twentieth century that require 
courts to waive fees for a narrow slice of litigants, the statutory framework 
for bankruptcy petitioners and for prisoners, both of whom are subject to 
different treatment, and the resultant complexities that have given rise to an 
array of doctrine and practices around the United States. 

A. Constitutional Constraints and License 
The U.S. Supreme Court took up the question of a constitutional 

obligation to waive fees in the 1970s. In Boddie v. Connecticut, the Court 
held that a state’s failure to provide waivers for people without means to pay 
the fees required for obtaining a divorce was unconstitutional.13 In addition, 
and relying on the interaction of the Due Process and Equal Protection 
Clauses, the Court has also required subsidies for transcripts on appeal 
related to termination of parental status and for certain kinds of experts and 
tests. Based on the Sixth Amendment, the Court has insisted on state-paid 
counsel for indigent criminal defendants facing jail time.14 

Justice John Marshall Harlan II, writing Boddie, explained that the 
ruling aimed both to enable people without resources to gain access to 
divorce and to protect the legitimacy of government. 

Without this guarantee that one may not be deprived of his rights . . . 
without due process of law, the State’s monopoly over techniques 
for binding conflict resolution could hardly be said to be acceptable 

 
 12 Jeremy Bentham, A Protest Against Law-Taxes, Showing the Peculiar Mischievousness of All Such 
Impositions as Add to the Expense of Appeal to Justice, in 2 THE WORKS OF JEREMY BENTHAM 573, 582 
(John Bowring ed., 1843). 
 13 401 U.S. 371, 374 (1971). 
 14 See Judith Resnik & David Marcus, Inability to Pay: Court Debt Circa 2020, 98 N.C. L. REV. 361, 
362 n.6 (2020). 
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under our scheme of things. Only by providing that the social 
enforcement mechanism must function strictly within these bounds 
can we hope to maintain an ordered society that is also just. It is upon 
this premise that this Court has through years of adjudication put 
flesh upon the due process principle.15 

That proposition might well have entailed fee waivers and subsidies for an 
array of claimants. Concurring, Justice William Brennan wrote that the 
state’s monopoly over legal redress required access for all persons 
attempting to “vindicate any . . . right arising under federal or state law.”16 
Soon thereafter, however, the Court declined to rule that poverty was a 
“suspect classification” demanding special scrutiny.17 In addition, in United 
States v. Kras, the Court rejected a request for a complete fee waiver for an 
indigent person seeking to file for bankruptcy; over dissents arguing the 
majority’s failure to appreciate economic marginality, the Court concluded 
that the statutory provision for payments over time was constitutionally 
sufficient.18 

The Court has continued to recognize distinctive obligations to respond 
to subsets of litigants, generally in family conflicts or with criminal 
defendants.19 “Fairness” in decision-making became the constitutional 
touchstone, which on rare occasions has required provision of counsel for 
civil litigants or other means to enable judges to obtain information adequate 
to make reasoned decisions.20 Further, the Court has held detention for failure 
to pay financial penalties unconstitutional; it has required inquiry into an 
individual’s “ability to pay” and the willfulness of non-payment.21 

Implementation has, however, been uneven. In the last decade, the U.S. 
Department of Justice documented exploitative use of fines and fees that 

 
 15 Boddie, 401 U.S. at 375; see also Frank I. Michelman, The Supreme Court and Litigation Access 
Fees: The Right to Protect One’s Rights—Part I, 1973 DUKE L.J. 1153, 1158; Frank I. Michelman, The 
Supreme Court and Litigation Access Fees: The Right to Protect One’s Rights—Part II, 1974 DUKE L.J. 
527, 534; Helen Hershkoff & Judith Resnik, Constraining and Licensing Arbitrariness: The Stakes in 
Debates About Substantive-Procedural Due Process, 76 SMU L. REV. 613, 627 (2023). 
 16 Boddie, 401 U.S. at 387. 
 17 See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 18 (1973). 
 18 409 U.S. 434, 435, 449 (1973). 
 19 See M.L.B. v. S.L.J., 519 U.S. 102, 107 (1996); Little v. Streater, 452 U.S. 1, 16 (1981). 
 20 Lassiter v. Dep’t of Soc. Servs., 452 U.S. 18, 33–34 (1981); Turner v. Rogers, 564 U.S. 431, 435 
(2011). See generally Judith Resnik, Fairness in Numbers: A Comment on AT&T v. Concepcion, Wal-
Mart v. Dukes, and Turner v. Rogers, 125 HARV. L. REV. 78 (2011). 
 21 Tate v. Short, 401 U.S. 395, 399–400 (1971); Williams v. Illinois, 399 U.S. 235, 240–41 (1970); 
Bearden v. Georgia, 461 U.S. 660, 672 (1983). 
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disproportionately impacted communities of color.22 In 2016 and again in 
2023, the Department issued “guidance” for states and localities to outline 
the affirmative obligations to ensure access to legal remedies and protection 
from imprisonment based on poverty.23 

B. Statutory Distinctions in the Federal System for Fee Waivers 
Federal statutes have, as discussed, long authorized fee waivers. Built 

on the 1892 in forma pauperis statute,24 the current general provision at 
28 U.S.C. § 1915 requires that litigants state their views of entitlement to 
relief and provide an affidavit that includes “a statement of all assets” to 
document their inability to pay fees.25 If litigants qualify, courts may waive 
filing fees, require the government to pay expenses such as printing appellate 
records, and consider appointment of counsel.26 

Distinctive treatment is provided for indigent persons seeking 
bankruptcy protection. For many years, as reflected in the Kras decision 
explained above, petitioners showing insufficient resources would pay over 
time. More recently, Congress has authorized individual debtors filing under 
Chapter 7’s consumer bankruptcy to seek a full waiver of the $338 fee or to 
pay in four installments within 120 days of the filing.27 Specifically, 
28 U.S.C. § 1930(f)(1), implemented through procedures promulgated by 
the Judicial Conference of the United States (JCUS), states that “the district 
court or the bankruptcy court may waive the filing fee in a case . . . for an 
individual if the court determines that such individual has income less than 
 
 22 U.S. DEP’T OF JUST., INVESTIGATION OF THE FERGUSON POLICE DEPARTMENT 42–62 (Mar. 4, 
2015), https://www.justice.gov/sites/default/files/opa/press-releases/attachments/2015/03/04/ferguson_ 
police_department_report.pdf [https://perma.cc/9EKY-NS43]. 
 23 Vanita Gupta & Lisa Foster, U.S. Dep’t of Just., Dear Colleague Letter: Law Enforcement  
Fees and Fines (Mar. 14, 2016), https://www.courts.wa.gov/subsite/mjc/docs/DOJDearColleague.pdf 
[https://perma.cc/YH5W-M4AT]; Vanita Gupta, Kristen Clarke, Amy L. Solomon & Rachel Rossi, U.S. 
Dep’t of Just., Dear Colleague Letter: Fines and Fees (Apr. 20, 2023), https://www.justice.gov/opa/press-
release/file/1580546/dl?inline [https://perma.cc/ST99-QVRQ]. 
 24 Act of July 20, 1892, ch. 209, §§ 1–5, 27 Stat. 252 (codified as amended at 28 U.S.C. § 1915). 
 25 28 U.S.C. § 1915(a)(1). 
 26 28 U.S.C. § 1915(a)(1), (c), (e). 
 27 See Appendix B (bankruptcy form “Application for Individuals to Pay the Filing Fee in 
Installments, Official Form 103A”); Appendix A (bankruptcy form “Application to Have the Chapter 7 
Filing Fee Waived, Official Form 103B”). That fee consists of a filing fee of $245, an administrative fee 
of $78, and, for Chapter 7 petitions, a trustee surcharge of $15. Bankruptcy Court Miscellaneous Fee 
Schedule, U.S. CTS., https://www.uscourts.gov/services-forms/fees/bankruptcy-court-miscellaneous-fee-
schedule [https://perma.cc/UJA9-RF6E]; Bankruptcy Court Fees Quick Reference, U.S. BANKR. CT. 
DIST. OF CONN., https://www.ctb.uscourts.gov/fees-0 [https://perma.cc/Z48B-CM3L]. Individuals filing 
under Chapter 11 (Reorganization Under the Bankruptcy Code), Chapter 12 (Family Farmer Bankruptcy 
or Family Fisherman Bankruptcy), and Chapter 13 (Individual Debt Adjustment) may also pay in 
installments. Bankruptcy Court Fees Quick Reference, supra. 
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150 percent of the income official poverty line . . . applicable to a family of 
the size involved and is unable to pay that fee in installments.”28 

The forms for both a full waiver and an installment plan, reproduced  
in Appendices A and B, are (when compared to forms for other filers, 
discussed below) relatively straightforward and offer “autofill” assistance 
when accessed electronically. The installment plan requests that applicants 
propose a payment timetable; fee waiver applicants are asked about 
household income and size. Bankruptcy rules call for the use of the forms 
promulgated by the Judicial Conference, and our foray into a few examples 
all linked to the same standard forms we provide in the Appendices.29 
Incarcerated people are among the bankruptcy filers eligible to request IFP 
status. Doing so entails compliance with the Bankruptcy Abuse Prevention 
and Consumer Protection Act of 2005, requiring bankruptcy petitioners to 
complete pre-filing credit counseling and a post-filing financial management 
course; such obligations may be difficult for incarcerated people and others 
to fulfill.30 

For prisoners bringing claims related to their confinement, they face 
other hurdles. The PLRA imposes a barrier: “screening” the merits of 
lawsuits as a predicate to filing. Whether an individual is seeking IFP status 
or not, a court “shall review, before docketing if feasible,” any lawsuit a 
prisoner files against a “governmental entity or officer or employee of a 
government entity” to determine whether to dismiss because it is “frivolous, 
malicious, or fails to state a claim upon which relief may be granted . . . or 
seeks monetary relief from a defendant who is immune from such relief.”31 
For people seeking fee waivers, Congress also provided that lawsuits can be 
dismissed at any time “if the court determines that . . . the allegation of 
poverty is untrue.”32 

 
 28 28 U.S.C. § 1930(f)(1). 
 29 Rule 9009 of the Federal Rules of Bankruptcy Procedure requires that the official forms prescribed 
by the Judicial Conference of the United States “be used without alteration.” See FED. BANKR. R. 9009. 
We examined the bankruptcy court websites of the Southern District of New York, Central District of 
California, Eastern District of Michigan, District of Connecticut, and Eastern District of Texas; each use 
the same standard forms in accordance with the forms reproduced in Appendices A and B. 
 30 Sydney Calas, Reconceptualizing Bankruptcy Education Requirements for Incarcerated Debtors, 
39 EMORY BANKR. DEVS. J. 329, 329–33 (2023). See generally Karen Gross, In Forma Pauperis in 
Bankruptcy: Reflecting On and Beyond United States v. Kras, 2 AM. BANKR. INST. L. REV. 57 (1994); 
Paul Kiel, When You Can’t Afford to Go Bankrupt, PROPUBLICA (Mar. 2, 2018, 12:30 PM), 
https://www.propublica.org/article/when-you-cannot-afford-to-go-bankrupt [https://perma.cc/VU6X-
JYH2]; Chrystin Ondersma, Small Debts, Big Burden, 103 MINN. L. REV. 2211, 2231–34 (2019). 
 31 28 U.S.C. § 1915A. 
 32 28 U.S.C. § 1915(e)(2). 
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In addition, Congress aimed to discourage incarcerated people from 
seeking judicial relief by curtailing judicial authority to waive fees.33 
Section 1915(b) of the 1996 PLRA provides: “Notwithstanding subsection 
(a), if a prisoner brings a civil action or files an appeal in forma pauperis, the 
prisoner shall be required to pay the full amount of a filing fee.”34 
Understanding that the Constitution specifically authorizes writs of habeas 
corpus and may also be read to protect access for people in detention, the 
1996 Congress added that in “no event shall a prisoner be prohibited from 
bringing a civil action or appealing a civil or criminal judgment for the reason 
that the prisoner has no assets and no means by which to pay the initial partial 
filing fee.”35 

Habeas petitions have long been categorized as “civil” cases. After the 
PLRA, several courts concluded that the statute’s prohibition on IFP waivers 
in “civil” lawsuits did not apply to the $5 filing fee required for habeas 
petitions.36 Consistent with a “long tradition of ready access of prisoners to 
federal habeas corpus” (and cognizant of the transaction costs of requiring a 
sequence of payments for a $5 fee), judges determined they could waive the 
$5 amount.37 

For other kinds of claims, the PLRA requires that prisoners pay, in 
installments if needed, the filing fee of $350. The PLRA is not clear about 
how to treat cases when an individual files more than one; the Supreme Court 
has interpreted the PLRA to require payments for each lawsuit each month 

 
 33 28 U.S.C. § 1915(b). An account of the challenges comes from Rosa v. Doe, 86 F.4th 1001, 1005 
(2d Cir. 2023). See also ACLU, KNOW YOUR RIGHTS: THE PRISON LITIGATION REFORM ACT (PLRA), 
https://www.aclu.org/sites/default/files/images/asset_upload_file79_25805.pdf [https://perma.cc/3F5N-
2GNS]; Margo Schlanger, Trends in Prisoner Litigation, as the PLRA Enters Adulthood, 5 U.C. IRVINE 
L. REV. 153, 154 n.6 (2015); Margo Schlanger, Inmate Litigation, 116 HARV. L. REV. 1555, 1610 (2003). 
Analysis of prisoner IFP filings before the PLRA includes Howard B. Eisenberg, Rethinking Prisoner 
Civil Rights Cases and the Provision of Counsel, 17 S. ILL. U. L.J. 417 (1993); William Bennett Turner, 
When Prisoners Sue: A Study of Prisoner Section 1983 Suits in the Federal Courts, 92 HARV. L. REV. 
610, 617 (1979); Ira P. Robbins, Ghostwriting: Filling in the Gaps of Pro Se Prisoners’ Access to the 
Courts, 23 GEO. J. LEGAL ETHICS 271, 278 n.27 (2010). 
 34 28 U.S.C. § 1915(b)(4). 
 35 Id.; see U.S. CONST. art. I, § 9, cl. 2. 
 36 Section 1914 states: “The clerk of each district court shall require the parties instituting any civil 
action, suit or proceeding in such court, whether by original process, removal or otherwise, to pay a filing 
fee of $350, except that on application for a writ of habeas corpus the filing fee shall be $5.” 28 U.S.C. 
§ 1914(a). 
 37 Martin v. United States, 96 F.3d 853, 855–56 (7th Cir. 1996); see also Reyes v. Keane, 90 F.3d 
676, 678 (2d Cir. 1996); Santana v. United States, 98 F.3d 752, 756 (3d Cir. 1996); Naddi v. Hill, 106 F.3d 
275, 277 (9th Cir. 1997); Anderson v. Singletary, 111 F.3d 801, 805–06 (11th Cir. 1997); Kincade v. 
Sparkman, 117 F.3d 949, 951 (6th Cir. 1997). 
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rather than permit sequential payments.38 Critics see these provisions as 
imposing burdens on access; nonetheless, lower courts have found the 
overall structure provides sufficient “access to the courts, regardless of . . . 
income.”39 In terms of data collection and in light of different fee rules for 
habeas and non-habeas claims, the AO directs staff to distinguish habeas 
filings from others. The AO catalogues many of these “other” filings under 
the rubric of “civil rights”—which includes challenges to conditions of 
confinement, the use of excessive force, opportunities to observe religion, 
and more.40 

C. Standards for Eligibility, Obstacles, and Decision-Making 
Long before the 1990s, the Supreme Court concluded that an IFP 

applicant need not be “absolutely destitute” to qualify. In its 1948 discussion, 
the Court found sufficient allegations of an inability to provide the 
“necessities of life” to the applicant and his family.41 In 1993, when 
interpreting the statute to mean that only “natural persons” and not entities 
or associations were eligible for IFP status, a five-person majority read the 
statute’s phrase of an allegation of “poverty” to be a reference to a “human 
condition” (as contrasted with the problems of entities) and again invoked 
the idea of a lack of funds for “the necessities of life.”42 

 
 38 Bruce v. Samuels, 577 U.S. 82, 85 (2016). The Court characterized the incarcerated individual’s 
effort to protect commissary funds as a need for “money for amenities” and accepted instead the 
Government’s assertion that, because constitutional law required “adequate food, clothing, shelter, and 
medical care,” funds for basics were not at issue. Id. at 89. Since then, literature has documented the 
inadequate food, lack of hygiene products, and costs of phone calls. See, e.g., Anna VanCleave, Banking 
in Prison, 112 CALIF. L. REV. (forthcoming 2024). One example of problems comes from commentary 
on a proposed Federal Bureau of Prisons rule on taking funds from commissary accounts. See Dennis 
Curtis, Hannah Duncan, James Foreman Jr., Miriam Gohara, Brian Highsmith, Grace Li, Tracey L. 
Meares, Hope Metcalf, Judith Resnik, Jennifer Taylor & Michael Wishnie, Comment on Inmate Financial 
Responsibility Program: Procedures (Mar. 13, 2023), https://downloads.regulations.gov/BOP-2023-
0001-1115/attachment_1.pdf [https://perma.cc/AQ9E-4ZR7]; Brittany Friedman, Unveiling the 
Necrocapitalist Dimensions of the Shadow Carceral State: On Pay-to-Stay to Recoup the Cost of 
Incarceration, 37 J. CONTEMP. CRIM. JUST. 66, 67–71 (2021). 
 39 Taylor v. Delatoore, 281 F.3d 844, 848 (9th Cir. 2002) (quoting Norton v. Dimazana, 122 F.3d 
286, 291 (5th Cir. 1997)). 
 40 ADMIN. OFF. OF THE U.S. CTS., CIVIL STATISTICAL REPORTING GUIDE 2:1, 2:7, A:3 (July 1999) 
[hereinafter CIVIL STATISTICAL REPORTING GUIDE], https://www.law.umich.edu/facultyhome/ 
margoschlanger/Documents/Publications/Using_Court_Records_Appendix/Civil_Statistical_Reporting
_Guide.pdf [https://perma.cc/ZKM9-78NP]. 
 41 Adkins v. E.I. DuPont de Nemours & Co., Inc., 335 U.S. 331, 339 (1948). 
 42 Rowland v. Cal. Men’s Colony, 506 U.S. 194, 203 (1993). Justice Clarence Thomas’s dissent, 
joined by Justices Harry Blackmun, John Paul Stevens, and Anthony Kennedy, objected that the 
invocation of the language in Adkins was predicated on the filing by a person and ought not be used as 
the basis for interpreting the statute as precluding associations from relying on it. Id. at 219 n.7. 
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Applying those parameters, appellate courts have offered various 
descriptions of the degree of impoverishment that qualifies. The Second 
Circuit provided a contextual assessment of how poor is poor enough in a 
2023 decision, Rosa v. Doe, ruling that a district judge had erred by denying 
IFP status to a prisoner who had about $577 in his commissary account and 
alleged the need to use his funds for food and family support.43 As that court 
explained, many prisoners have obligations to pay family support costs, court 
fines, and health care co-payments, and need to purchase food and hygiene 
supplies to supplement what prisons provide.44 

To substantiate an IFP request, the statute asks for a short, sworn 
statement of a belief in an entitlement to relief and of a lack of funds; for 
incarcerated people, the statute also requires a “certified copy of the trust 
fund account statement (or institutional equivalent)” during the six months 
prior to filing.45 As analyzed by Professor Andrew Hammond’s 2019 survey 
of IFP forms, the federal courts have come to ask for more. (In Appendices 
C, D, E, and F, we reproduce IFP forms for incarcerated and nonincarcerated 
litigants filing in the District of Connecticut, as well as the IFP form for the 
District of Columbia and the IFP form from the AO.) Hammond identified 
the frequent use of one of two forms created by the AO, a longer version 
adopted by 22 district courts, and a shorter one used in 37; both were at times 
augmented by request for a court-specific affidavit.46 The remaining districts 
used forms or affidavits of their own creation, with “substantial variation 
both in terms of the types of questions asked and the level of detail required,” 
such as inquiries in Social Security benefits and public assistance.47 For 
example, one question was: “If you have no income listed above, explain 
how you (and spouse, if married) obtain food, clothing, shelter, and other 
necessities of basic living.”48 

Some districts ask nonincarcerated people questions different from 
those asked of people in detention and make more inquiries than the standard 

 
 43 86 F.4th 1001, 1010 (2d Cir. 2023). 
 44 Id. at 1009–10. 
 45 28 U.S.C. § 1915(a)(2). 
 46 Hammond, Pleading Poverty, supra note 3, at 1496. As he explained in reference to the long-form 
application, the “five pages . . . ask[] movants to list sources of income across twelve categories, expenses 
across fifteen categories, employment history for the past two years, any cash on hand, assets, money 
owed to the litigant or the litigant’s spouse, and dependents.” Id. The form also elicits information on 
expectations of changes in incomes and assets. 
 47 Id. 
 48 Id. at 1497 (quoting Motion to Proceed In Forma Pauperis, U.S. DIST. CT. FOR N. DIST. IND.  
(Aug. 2016), https://www.innd.uscourts.gov/sites/innd/files/Approved%20IFP%20Motion-fillable.pdf 
[https://perma.cc/4JAS-ZZH7]). 
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form the AO has for bankruptcy petitioners.49 For example, the 2023 form in 
the District of Connecticut for non-prisoners asked whether a person had 
“boats, motorcycles, jewelry, artwork, antiques,” and financial investments, 
as well as obligations and debts.50 The form addressed to prisoners did not 
ask about debts; it did include questions about “automobiles, real estate, 
stocks, bonds, and notes.” That form also asked about the amount of money 
spent “each month on necessities of life that [were] not provided . . . by the 
Department of Correction.”51 (As noted when discussing the Rosa decision, 
many systems require that prisoners make co-payments for health care.)52 

Returning to Hammond’s overview, none of the forms in 2019 clarified 
to the applicant the standard that would be used to determine eligibility. 
Hammond described case law about nonincarcerated litigants that focused 
on “income . . . at or near the poverty level” and an inability to “both provide 
himself with the necessities of life and pay the costs of litigation.”53 
Hammond concluded that decision-makers could fashion a variety of 
responses, keyed or not to federal poverty guidelines.54 Such variation, 
coupled with the documentation we detail below, is part of why lawyers who 
represent individuals in need of IFP waivers may pay fees to avoid debating 
eligibility as well as the logistics of making installment payments over time. 

Before describing what flows from answers, a prior question is how 
people who are not represented would know about filing fees and the 
procedure to request waivers. All litigants who begin lawsuits must fill out 
what the AO terms a “civil cover sheet” (reproduced in Appendix H), which 
does not provide instructions on fees. Our inquiries in the District of 
Connecticut (where we are based) taught us that individuals who go to the 
courthouse or the court’s website would find an online guide for self-

 
 49 Compare Appendix C (prisoner IFP form from the District of Connecticut), with Appendix D (non-
prisoner IFP form from the District of Connecticut), Appendix B (bankruptcy form “Application for 
Individuals to Pay the Filing Fee in Installments, Official Form 103A”), and Appendix A (bankruptcy 
form “Application to Have the Chapter 7 Filing Fee Waived, Official Form 103B”). 
 50 Appendix D (non-prisoner IFP form from the District of Connecticut). 
 51 Appendix C (prisoner IFP form from the District of Connecticut); see also Prisoner’s Application 
to Proceed In Forma Pauperis in a Civil Rights Action, U.S. DIST. CT. DIST. OF CONN. (Mar. 8, 2018) 
(on file with Northwestern University Law Review). 
 52 See Tiana Herring, COVID Looks Like It May Stay. That Means Prison Medical Copays Must  
Go., PRISON POL’Y INITIATIVE (Feb. 1, 2022), https://www.prisonpolicy.org/blog/2022/02/01/ 
pandemic_copays [https://perma.cc/2XYZ-GD53]; Benjamin A. Howell, Judith Resnik & Emily A. 
Wang, Harming Health by Imposing In-Prison Co-Pays, 184 [J]AMA INTERNAL MED. (2024). 
 53 Hammond, Pleading Poverty, supra note 3, at 1501 (internal quotations omitted). 
 54 Id. at 1514–16. 
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represented litigants and IFP forms.55 Incarcerated litigants, who may not 
have access to the internet, must contact the court by phone or letter to 
request forms.56 

Obtaining the requisite additional documents is the next step, again with 
differences for incarcerated and nonincarcerated individuals. As noted, 
Congress requires incarcerated litigants to submit a certified copy of 
information on funds during a six-month period in what institutions often 
call “trust fund accounts,” reflecting earnings (if any) from work in detention 
as well as money sent by family and friends.57 Incarcerated litigants must 
obtain these certified statements from “the appropriate official of each prison 
at which the prisoner is or was confined.”58 Evidence of the difficulties of 
doing so comes from our review of 39 docket sheets from 2016 and 2017 in 
the District of Connecticut; several had entries listing an “insufficiency” in 
the provision of a trust account statement.59 

Who decides on the sufficiency of information as well as the screening 
of all complaints filed by prisoners? Hammond noted a range of practices 
and—in some places—the centrality of staff.60 Some courts directed IFP 
applications to a particular judge or to individuals in the clerk’s office. For 
example, in 2019, the Southern District of New York ran “IFP applications 
through the Clerk’s Office, whereas the Northern District of Illinois treat[ed] 
IFP applications like other pleadings, channeling them through an individual 
judge’s chambers.”61 In the District of Connecticut in 2024, IFP applications 
went onto the “wheel” for assignment to judges; if filed by incarcerated 
litigants, they were referred to one magistrate judge who made 
recommendations to district judges.62 

 
 55 Guide for Self-Represented Litigants, U.S. DIST. CT. DIST. OF CONN. (Feb. 17, 2023), 
https://www.ctd.uscourts.gov/sites/default/files/forms/Guide-for-Self-Represented-Litigants-2-17-
23.pdf [https://perma.cc/C87X-E83E]. 
 56 Conversation with the Office of the Clerk of the District of Connecticut (Mar. 7, 2024) (notes on 
file with Northwestern University Law Review). 
 57 28 U.S.C. § 1915(a)(1)–(2). 
 58 28 U.S.C. § 1915(a)(2). If litigants have multiple accounts as a result of being transferred to 
different facilities, they must attach certified statements for all of the accounts. See Appendix F (IFP Form 
(AO 239)). 
 59 See, e.g., Civil Docket Sheet at 2, Seymour v. Lasane, No. 3:16-cv-00332 (D. Conn. Feb. 29, 
2016); Civil Docket Sheet at 2, Sharkany v. McKinlay, No. 3:16-cv-01601 (D. Conn. Sept. 22, 2016). 
 60 Hammond, Pleading Poverty, supra note 3, at 1500–01; N. DIST. ILL. LOCAL R. 3.3(e); Katherine 
A. Macfarlane, Shadow Judges: Staff Attorney Adjudication of Prisoner Claims, 95 OR. L. REV. 97, 110–
11 (2016). 
 61 Hammond, Pleading Poverty, supra note 3, at 1502–03; see also N. DIST. ILL. LOCAL R. 3.3(c)–
(e). 
 62 Conversation with the Office of the Clerk of the District of Connecticut, supra note 56. 
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Illumination about decision-making should be available from AO 
coding on case terminations, which has several categories, including under 
the header of “no court action.” Unfortunately, the AO’s 1999 coding 
instructions (the most recent publicly available directive) lumps different 
kinds of activities under that header. The AO defines “no court action” to 
include cases terminated before a defendant’s answer, those where an “action 
was withdrawn by the plaintiff or settled by the parties with no participation 
by a judge or magistrate judge,” as well as those “disposed of with no action 
by either a judge or magistrate judge after an answer was filed.”63 As of 2022, 
more than a fifth of all cases on the federal court docket were described as 
ending with “no court action.”64 The puzzle is that the AO’s Code Guidelines 
direct court staff to include “all prisoner petitions and other actions which 
are withdrawn or otherwise disposed of without activity by a judge or 
magistrate judge before issue is joined.”65 Rejections of IFP requests could 
fall under the rubric of happening “before issue is joined,” yet such 
dispositions ought to entail activities by magistrate or district court judges. 

If prisoners succeed in establishing IFP status and if “funds exist,” 
courts collect an initial fee of 20% of either “the average monthly deposits 
to the prisoner’s account” or “the average monthly balance in the prisoner’s 
account for the 6-month period immediately preceding the filing” 
(whichever is greater).66 Courts may direct clerks to ensure that copies of 
their orders are “mailed to each facility where Plaintiff is housed until the 
filing fee has been paid in full.”67 A court may also require that a clerk have 

 
 63 CIVIL STATISTICAL REPORTING GUIDE, supra note 40, at 3:17. AO staff told us that, as of the 
spring of 2023, revisions to the code book were underway. For a discussion of AO data management 
problems two decades ago, see Theodore Eisenberg & Margo Schlanger, The Reliability of the 
Administrative Office of the U.S. Courts Database: An Initial Empirical Analysis, 78 NOTRE DAME L. 
REV. 1455 (2003). 
 64 ADMIN. OFF. OF THE U.S. CTS., TABLE C-5. U.S. DISTRICT COURTS—MEDIAN TIME INTERVALS 
FROM FILING TO DISPOSITION OF CIVIL CASES TERMINATED, BY DISTRICT AND METHOD OF DISPOSITION, 
DURING THE 12-MONTH PERIOD ENDING SEPTEMBER 30, 2022 (2022), https://www.uscourts.gov/ 
sites/default/files/data_tables/jb_c5_0930.2022.pdf [https://perma.cc/S39Z-7JDQ]. 
 65 CIVIL STATISTICAL REPORTING GUIDE, supra note 40, at 3:17. More of the complexity of coding 
is discussed in Charlotte S. Alexander, Nathan Dahlberg, Alexandra D. Lahav & Peter Siegelman, No 
Adjudication 32 (Aug. 9, 2024) (unpublished manuscript) (on file with Northwestern University Law 
Review). Using SCALES data and excluding various categories of cases, they found that about 60% ended 
after a complaint or a complaint and an answer. 
 66 28 U.S.C. § 1915(b)(1). 
 67 See, e.g., Burress v. Art Akiane LLC, No. 21-c-6262, 2022 WL 6822601, at *1 (N.D. Ill. Sept. 21, 
2022), appeal dismissed, No. 22-2782, 2023 WL 6845841 (7th Cir. Apr. 7, 2023); see also Bonner v. 
Core Civics of Am., No. 3:23-cv-01231, 2024 WL 102212, at *1 (M.D. Tenn. Jan. 9, 2024). The order in 
the Bonner case read: 
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a copy “placed in Plaintiff’s prison file and follow him if he is transferred to 
another correctional institution.”68 Some prisons provide certifications to 
courts of both sums and include that information in an incarcerated person’s 
file.69 Thereafter, an incarcerated litigant must “make monthly payments of 
20 percent of the preceding month’s income credited to the prisoner’s 
account,” if the account exceeds $10.70 When a balance is less than $10, 
accounts are encumbered for the amount owed, and some prisons require a 
prisoner to provide courts with an account statement each month until fees 

 

The Clerk of Court MUST send a copy of this Order to the warden of the facility in which Plaintiff 
is currently housed to ensure compliance with that portion of 28 U.S.C. § 1915 pertaining to the 
payment of the filing fee. If Plaintiff is transferred from his present place of confinement, the 
custodian must ensure that a copy of this Order follows Plaintiff to his new place of confinement, 
for continued compliance with the Order. 

 68 Benfield v. Trivette, No. 2:22-cv-144, 2022 WL 16984633, at *1 (E.D. Tenn. Nov. 16, 2022). 
 69 U.S. DEP’T OF JUST., FED. BUREAU OF PRISONS, INSTITUTION SUPPLEMENT CUM 1315.07J, 
LEGAL ACTIVITIES, INMATE 5 (2020) [hereinafter FCI CUMBERLAND INSTITUTION SUPPLEMENT] 
https://www.bop.gov/locations/institutions/cum/cum_legal_activities.pdf?v-1.0.0 [https://perma.cc/ 
Y92L-3HW9]; see generally Littman, supra note 3. 
 70 28 U.S.C. § 1915(b)(2). Under the PLRA, prisoner plaintiffs are subject to a three-strikes rule. See 
28 U.S.C. § 1915(g). If an individual files three civil actions or appeals under the PLRA that a court 
dismisses as “frivolous, malicious, or fail[ing] to state a claim upon which relief may be granted,” that 
individual may not be eligible to apply to proceed IFP unless “under imminent danger of serious physical 
injury.” Id. Another PLRA limitation is that individuals may not pursue civil actions for mental or 
emotional injury suffered while in custody without showing physical injury. 42 U.S.C. § 1997e(e). 
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can be collected.71 Moreover, some courts have interpreted the fee obligation 
as arising at the time of filing and continuing after release.72 

For incarcerated persons given IFP status, the process of transferring 
money to courts from their prison accounts entails additional burdens. Funds 
come into a person’s prison accounts if a person has paid work; remuneration 
is often less than a dollar a day, and in a few states, people receive no 
compensation for their labor.73 Families and friends may send money to 
enable detained individuals to make phone or video calls, use electronic 
messaging, as well as make commissary purchases for over-the-counter 
medications, food, and hygiene products.74 (In 2024, the Federal 
Communications Commission imposed new rules setting rate caps on phone 

 
 71 According to 28 C.F.R. § 543.10 and the accompanying 1999 Federal Bureau of Prisons Program 
Statement titled Legal Activities, Inmate, “[t]he Bureau of Prisons affords an inmate reasonable access to 
legal materials and counsel, and reasonable opportunity to prepare legal documents. The Warden shall 
establish an inmate law library, and procedures for access to legal reference materials and to legal counsel, 
and for preparation of legal documents.” 28 C.F.R. § 543.10; U.S. DEP’T OF JUST., FED. BUREAU  
OF PRISONS, PROGRAM STATEMENT 1315.07, LEGAL ACTIVITIES, INMATE (1999), https://www.bop.gov/ 
policy/progstat/1315_007.pdf [https://perma.cc/MZQ2-E5XJ]. A search of the 122 Federal Bureau of 
Prisons facilities identified a handful of “Institution Supplements” for the 1999 Program Statement on 
legal activities. Only the supplement for Federal Correctional Institution (FCI) Cumberland, in Maryland, 
explicates a facility’s process for complying with the PLRA and its procedures for collecting civil filing 
fees. FCI Cumberland’s “Inmate Filing Fee Agreement,” which incarcerated litigants are “encouraged” 
to complete, asks individuals to agree “to notify the Court when there are insufficient funds in my account 
(account balance less than $10) to make a monthly payment and provide the Court with a copy of the 
account statement supporting the insufficiency.” FCI CUMBERLAND INSTITUTION SUPPLEMENT, supra 
note 69. Another available Institution Supplement referencing the IFP process is that of FCI Ray Brook, 
which states that “[a]n inmate granted permission by the courts to proceed In Forma Pauperis, does not 
have a procedural or substantive right to free copies. If required to provide copies of documents that 
cannot be produced by other means, i.e., carbon paper, inmates may use the inmate access photocopier 
available in the Education Department to reproduce legal materials at their own expense.” U.S. DEP’T OF 
JUST., FED. BUREAU OF PRISONS, INSTITUTION SUPPLEMENT RBK 1315.07E,  
LEGAL ACTIVITIES, INMATE (2012), https://www.bop.gov/locations/institutions/rbk/rbk_legal-activities. 
pdf?v=1.0.0 [https://perma.cc/H5KG-7MBT]. 
 72 Julia Colarusso, Out of Jail… But Still Not Free to Litigate - Using Congressional Intent to 
Interpret 28 U.S.C. § 1915(b)’s Application to Released Prisoners, 58 AM. U. L. REV. 1533, 1545–46 
(2009). 
 73 Wendy Sawyer, How Much Do Incarcerated People Earn in Each State?, PRISON POL’Y 
INITIATIVE (Apr. 10, 2017), https://www.prisonpolicy.org/blog/2017/04/10/wages [https://perma.cc/ 
6N25-7GZE]; ACLU & UNIV. OF CHI. GLOB. HUM. RTS. CLINIC, CAPTIVE LABOR: EXPLOITATION  
OF INCARCERATED WORKERS (2022), https://assets.aclu.org/live/uploads/publications/2022-06-15-
captivelaborresearchreport.pdf [https://perma.cc/CAZ5-2NRV]. 
 74 Elizabeth Weill-Greenberg & Ethan Corey, Locked In, Priced Out: How Prison Commissary 
Price-Gouging Preys On the Incarcerated, THE APPEAL (Apr. 17, 2024), https://theappeal.org/locked-in-
priced-out-how-much-prison-commissary-prices [https://perma.cc/E6FJ-AQKM]; FCI CUMBERLAND 
INSTITUTION SUPPLEMENT, supra note 69, at 5. 
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and video calls.)75 Correctional employees compute how much money 
incarcerated litigants owe and send funds, when available, to the clerk of the 
relevant court. 

Federal prisons often use what the Bureau of Prisons (BOP) calls the 
Trust Fund Accounting and Commissary System to withdraw funds from 
prisoners’ accounts.76 Some federal prisons require that prisoners sign a 
filing fee agreement.77 Federal prisons may send funds to courts by way of a 
U.S. Treasury check; in state or local facilities, transfer methods vary.78 
Some prisons may send a check with a copy of the prisoner’s account 
statement.79 Some state prisons may include multiple payments from 
different prisoners on the same check.80 If people are transferred, institutions 
are supposed to send documents on prisoners’ outstanding balances to the 

 
 75 See FCC, FCC-CIRC2407-01, REPORT AND ORDER, ORDER ON RECONSIDERATION, 
CLARIFICATION AND WAIVER, AND FURTHER NOTICE OF PROPOSED RULEMAKING (June 27, 2024), 
https://docs.fcc.gov/public/attachments/DOC-403539A1.pdf; FCC, DOC-403537A1, FCC ANNOUNCES 
TENTATIVE AGENDA FOR JULY OPEN MEETING (June 27, 2024), https://docs.fcc.gov/public/attachments/ 
DOC-403537A1.pdf [https://perma.cc/UGF4-XJMF]. 
 76 U.S. DEP’T OF JUST., FED. BUREAU OF PRISONS, P4500.12, TRUST FUND/DEPOSIT FUND MANUAL 
16 (Mar. 14, 2018) [hereinafter TRUST FUND/DEPOSIT FUND MANUAL], https://www.bop.gov/policy/ 
progstat/4500.12.pdf [https://perma.cc/WDJ3-JK55]. Withdrawals are processed by the prison’s financial 
management staff using the “Misc Inmate Debt Maintenance Screen.” Id. at 91; see, e.g., FCI 
CUMBERLAND INSTITUTION SUPPLEMENT, supra note 69, at 5. 
 77 See, e.g., FCI CUMBERLAND INSTITUTION SUPPLEMENT, supra note 69. Included is a requirement 

to submit monthly to staff via Inmate Request to Staff Member (BP-148) a copy of the current 
Trust Fund statement, the payment calculation, a self-addressed stamped envelope, and a 
completed Request for Withdrawal of Inmate’s Personal Funds form (BP-199), authorizing 
withdrawal of the partial payment from my Trust Fund account for payment to the above- 
referenced Court. The first payment must include a signed copy of the Filing Fee Agreement. The 
BP-199 will not be completed in pencil. 

For a sample BP-148 and BP-199, see BOP Inmate Request to Withdraw Funds, UNICOR, 
https://www.unicor.gov/Product.aspx?idProduct=4539 [https://perma.cc/X3TY-L466]. 
 78 TRUST FUND/DEPOSIT FUND MANUAL, supra note 76, at 91; Burress v. Art Akiane LLC, No. 21-
c-6262, 2022 WL 6822601, at *1 (N.D. Ill. Sept. 21, 2022), appeal dismissed, No. 22-2782, 2023 WL 
6845841 (7th Cir. Apr. 7, 2023); Ray v. Cherrian, No. 10-c-4066, 2010 WL 2696119, at *1 (N.D. Ill. July 
2, 2010). 
 79 In addition to “program statements” issued by the BOP, facilities may have supplements. Few of 
those online provided details of the PLRA logistics. One that did, FCI Cumberland’s Institution 
Supplement, stated: “The court filing fees will be paid by United States Treasury checks, and a copy of 
the inmate's Trust Account statement will be sent with payment as certification. Financial Management 
staff will monitor payments made by inmates, and will notify the inmate of fulfillment of this obligation.” 
FCI CUMBERLAND INSTITUTION SUPPLEMENT, supra note 69, at 5. 
 80 See, e.g., Conversation with the Inmate Trust Fund Office of the Connecticut Department of 
Corrections (Mar. 7, 2024) (notes on file with Northwestern University Law Review); Conversation with 
the Business Office of the Menard Correctional Center, Illinois (Mar. 7, 2024) (notes on file with 
Northwestern University Law Review). 
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transferee facility.81 Incarcerated people may be required to pay for 
envelopes, stamps, the check itself, and certification fees. An alternative 
route is for family and friends to pay directly or to transfer funds to prisoners’ 
accounts. Doing so may entail additional fees; many prisons require use of 
telecommunications and financial services companies that charge for 
transactions.82 

Another facet of these economic interactions comes from a BOP project 
called the Inmate Financial Responsibility Program (IFRP), which began in 
1987 and describes itself as aiming to “assist in the collection of court-
ordered financial obligations.”83 If a court notifies the BOP of a failure to 
pay, some prisons “will meet with the inmate to discuss procedures which 
will be implemented to ensure payment.”84 Although participation in IFRP is 
theoretically voluntary, the BOP may respond to someone’s refusal to 
participate by limiting opportunities for involvement in certain activities.85 

The onus of maintaining IFP status lies with the litigant, as does the task 
of complying with court orders. Illustrative is a magistrate judge order, 
reproduced as in the original with bolded words, informing an individual that 
a failure to inform the court of transfers (over which he had no control) could 
mean the end of the lawsuit. 

Plaintiff is a pro se litigant. Plaintiff’s attention is directed to the 
following important notice: You are ordered to always keep the 

 
 81 Ray, 2010 WL 2696119, at *1. 
 82 See SANETA DEVUONO-POWELL, CHRIS SCHWEIDLER, ALICIA WALTERS & AZADEH ZOHRABI, 
ELLA BAKER CTR. FOR HUM. RTS., FORWARD TOGETHER & RSCH. ACTION DESIGN, WHO PAYS? THE 
TRUE COST OF INCARCERATION ON FAMILIES (Sept. 2015), https://ellabakercenter.org/wp-
content/uploads/2022/09/Who-Pays-exec-summary.pdf [https://perma.cc/LU7X-CBMX]; WORTH 
RISES, THE PRISON INDUSTRY: HOW IT STARTED. HOW IT WORKS. HOW IT HARMS. 59–66 (2020). 
 83 U.S. DEP’T OF JUST., FED. BUREAU OF PRISONS, LEGAL RESOURCE GUIDE TO THE FEDERAL 
BUREAU OF PRISONS (2019), https://www.bop.gov/resources/pdfs/legal_guide_march_2019.pdf 
[https://perma.cc/35DA-KLE8]; see also Inmate Financial Responsibility Program: Procedures, 88 Fed. 
Reg. 1331 (proposed Jan. 10, 2023) (to be codified at 28 C.F.R. pt. 545). That provision is the one to 
which many have objected. See Curtis, Duncan, Foreman Jr., Gohara, Highsmith, Li, Meares, Metcalf, 
Resnik, Taylor & Wishnie, supra note 38. 
 84 For example, the FCI Cumberland Institution Supplement states: 

Payments toward the filing fee will not be made a part of the Financial Responsibility Program 
(FRP) unless and until the Bureau of Prisons receives notice from the court that the case has been 
dismissed and the court wishes to have the debt collected through the FRP (with the understanding 
that it will be collected after other obligations have been satisfied, and the monthly collection may 
be less than 20% of all income). Upon notification of failure to pay from the court, the Unit team 
will meet with the inmate to discuss procedures which will be implemented to ensure payment. 

FCI CUMBERLAND INSTITUTION SUPPLEMENT, supra note 69, at 5. 
 85 VanCleave, supra note 38, at 32. Sanctions for not participating in the IFRP include loss of 
furlough, ineligibility for compensation above maintenance level, restrictions on the ability to work, limits 
on commissary spending, and placement in the lowest housing status. See 28 C.F.R. § 545.11(d) (2010). 
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Clerk of Court advised in writing (Post Office Box 2317, Florence, 
South Carolina 29503) if your address changes for any reason, so 
as to assure that orders or other matters that specify deadlines for 
you to meet will be received by you. If as a result of your failure to 
comply with this Order, you fail to meet a deadline set by this court, 
your case may be dismissed for violating this Order. Therefore, 
if you have a change of address before this case is ended, you must 
comply with this Order by immediately advising the Clerk of Court 
in writing of such change of address and providing the court with the 
docket number of all pending cases you have filed with this court. 
Your failure to do so will not be excused by the court.86 

More generally, the forms generated for self-represented individuals do not 
always explain the purposes of the questions. As appellate judges have 
pointed out in a related context, information provided does not convey the 
consequences of answers; as a result, lower court judges may be “dismissing 
actions . . . based on a pro se prisoner’s response to a yes/no check-box on 
form complaints.”87 

District courts around the country have firsthand experience with these 
problems, and many have targeted programs to facilitate access for self-
represented litigants. A 2005 survey of court staff reported that the 
respondents described apportioning 5% of their time on IFP matters and 
about 30% on initial merits screening in prisoner civil rights cases.88 The 
Federal Judicial Center (FJC) issued a report in 2011 chronicling the 
difficulties in assisting pro se litigants and detailing an array of activities in 
district courts to assist litigants.89 

By 2023, the judiciary dedicated $94 million to employ 471 clerks 
(termed “Pro se and death penalty” staff); most “receive, prepare, and 
process civil complaints filed against the government by prisoners and other 

 
 86 Hill v. Jones, No. 4:23-6038-JD-TER, 2024 WL 199151, at *2 (D.S.C. Jan. 18, 2024). 
 87 Wells v. Brown, 58 F.4th 1347, 1363 (11th Cir. 2023) (en banc) (Rosenbaum, J., joined by William 
Pryor, C.J., and Jill Pryor, J., concurring). The form at issue asked for information on exhaustion of 
administrative remedies. Judge Rosenbaum’s concurrence urged district courts “to cease use of and 
reliance on” that yes–no box-check system. Id. at 1364–65. 
 88 NINTH CIRCUIT JUD. COUNCIL TASK FORCE ON SELF-REPRESENTED LITIGANTS, FINAL REPORT  
21 (Oct. 2005), https://cdn.ca9.uscourts.gov/datastore/judicial-council/publications/prose/FinalTask 
ForceReport.pdf?OpenDocument [https://perma.cc/4RVE-JUNJ]. 
 89 See DONNA STIENSTRA, JARED BATAILLON & JASON A. CANTONE, FED. JUD. CTR., ASSISTANCE 
TO PRO SE LITIGANTS IN U.S. DISTRICT COURTS: A REPORT ON SURVEYS OF CLERKS OF COURT AND 
CHIEF JUDGES (2011), https://www.govinfo.gov/content/pkg/GOVPUB-JU7-PURL-gpo73052/pdf/ 
GOVPUB-JU7-PURL-gpo73052.pdf [https://perma.cc/9XZK-D8NL]. 
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individuals without attorney representation.”90 As illustrated by a job posting 
for a pro se law clerk in one district court, responsibilities included 
“(a) conducting an initial review and substantive screening of cases [and] 
(b) reviewing in forma pauperis (IFP) status.”91 In addition, some judges 
have taken up the challenges of translating legal terms for self-represented 
people. For example, published opinions on occasion include a “plain 
language summary” in an effort to enable litigants to understand the 
importance of rulings.92 

The diversity of methods to be responsive to self-represented litigants 
and the burdens involved prompted JCUS committees to consider proposals 
at the trial level for uniform “standards and procedures for granting petitions 
to proceed as a poor person.” As that committee explained: 

The standards and procedures applied in ruling on motions for leave 
to proceed in forma pauperis have been on the Committee’s agenda 
for a while. It has been clear from the beginning that existing 
practices are the antithesis of uniform standards or procedures. There 
are manifest opportunities for improvement. The challenge is to 
decide who is in the best position to meet the challenge. Rules 
Enabling Act rules, and the procedure for developing them, would 
encounter severe challenges if they were to become the vehicle of 

 
 90 ADMIN. OFF. OF THE U.S. CTS., APPENDIX 1 - COURT SUPPORT STAFFING app. 1.7 (2024) 
[hereinafter APPENDIX 1 - COURT SUPPORT STAFFING], https://www.uscourts.gov/sites/default/files/ 
fy_2025_appendix_01_court_support_staffing.pdf [https://perma.cc/9S4Z-DRF7]; ADMIN. OFF. OF  
THE U.S. CTS., COURTS OF APPEALS, DISTRICT COURTS, AND OTHER JUDICIAL SERVICES: SALARIES  
AND EXPENSES 4.8 (2024), https://www.uscourts.gov/sites/default/files/section_04_salaries_and_ 
expenses.pdf [https://perma.cc/V2GQ-4QCD]. The formula for staffing levels (nine cases for a full-time 
death penalty clerk) suggests about fifty death penalty clerks in light of the pending caseload. APPENDIX 
1 - COURT SUPPORT STAFFING, supra, app. 1.7. In the Ninth Circuit, the “position of Pro Se Staff Attorney 
(PSSA) is sometimes referred to as Pro Se Law Clerk,” and “PSSAs track the cases, drafting IFP  
and screening orders.” Memorandum, Charles R. Pyle, Chair, Pro Se Litig. Comm., and James P. 
Donohue, Outgoing Chair, Pro Se Litig. Comm., to Ninth Circuit Jud. Council (Oct. 17, 2014), 
https://cdn.ca9.uscourts.gov/datastore/judicial-council/publications/prose/Pro_Se_Committee_Interim_ 
Report_14.pdf [https://perma.cc/7NT9-HUSD]. 
 91 U.S. DIST. CT. S. DIST. OF MISS., MSSD-2022-02, PRO SE LAW CLERK VACANCY 
ANNOUNCEMENT (Feb. 2022), https://www.ca5.uscourts.gov/docs/default-source/default-document-
library/pro-se-law-clerk---southern-district-of-mississippi [https://perma.cc/4FSU-Y7CJ]. 
 92 See, e.g., Serna v. Irvine, No. 22-cv-02998-WJM-MDB, 2023 WL 2261143 (D. Colo. Feb. 28, 
2023); Vora v. Dionne, No. 22-cv-00572-CNS-MDB, 2023 WL 1784227 (D. Colo. Feb. 6, 2023); Muniz 
v. Thompas, No. 2:21-cv-1820-TLN-AC (E.D. Cal. Mar. 23, 2023); see also Michael Karlik, Federal 
Judge in Colorado Springs Deploys New Tool for Self-Represented Plaintiffs, COLO. POL. (Feb. 2, 2023), 
https://www.coloradopolitics.com/courts/federal-judge-in-colorado-springs-deploys-new-tool-for-self-
represented-plaintiffs/article_daff024a-a30a-11ed-b3ce-3bab7614cebd.html [https://perma.cc/3UDQ-
C7DF]; Michael Karlik, Second Federal Judge in Colorado Adopts Plain English Summaries in 
Decisions, COLO. POL. (Mar. 10, 2023), https://www.coloradopolitics.com/courts/second-federal-judge-
in-colorado-adopts-plain-english-summaries-in-decisions/article_fdad5baa-bec3-11ed-bb31-
4399aa8d9a99.html [https://perma.cc/5TCN-HXYW]. 
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choice. The immediate goal is to survey the field of possible 
alternative groups that might take up the task.93 

A parallel inquiry has been undertaken by the Advisory Committee on 
Appellate Rules, focused on whether to simplify a federal appellate form 
entitled “Affidavit Accompanying Motion for Permission to Appeal In 
Forma Pauperis.”94 As of the fall of 2024, no national guidance has been put 
into place. In August of 2024, the Judicial Conference Committee on Rules 
of Practice and Procedure called for public comment on a proposed revision 
of its “Affidavit Accompanying Motion for Permission to Appeal In Forma 
Pauperis”; the goals were reducing “the burden on individuals” and 
providing relevant information to the court. The proposed short form asks 
for the “issues on appeal” and answers to eight questions related to a filer’s 
monthly income and expenses, including receipt of public benefits and 
people supported. Also explained are additional requirements for “a 
prisoner . . . [to] attach” a statement certified by “the appropriate institutional 
officer” to indicate all “receipts, expenditures, and balances” for six months 
in any institutional accounts.95 This short form is reproduced in Appendix G. 

III. ACCOUNTING FOR THE VOLUME AND GLIMPSING OUTCOMES  
VIA SCALES 

Data provided by SCALES offer a route to an aggregate picture of the 
people entering court without lawyers and their efforts to obtain IFP status. 
As noted, SCALES gathered civil docket sheets and identified cases filed by 
self-represented litigants in federal district courts in 2016 and 2017. We build 
on the work of other researchers who have looked at the issues of self-
representation,96 and we probed that data to delineate among IFP applicants 
 
 93 ADMIN OFF. OF THE U.S. CTS, COMMITTEE ON RULES OF PRACTICE AND PROCEDURE - JUNE 2022 
40 (June 7, 2022), https://www.uscourts.gov/sites/default/files/2022-06_standing_committee_agenda_ 
book_final.pdf [https://perma.cc/5YF2-9WWD]; Memorandum from Hon. Robert M. Dow, Jr., Chair, 
Advisory Comm. on Civ. Rules, to Hon. John D. Bates, Chair, Comm. on Rules of Prac. & Proc., in 
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE - JUNE 2022, supra, at 722, 752. 
 94 Memorandum from Judge Jay Bybee, Chair, Advisory Comm. on App. Rules, to Hon. John D. 
Bates, Chair, Comm. on Rules of Prac. & Proc., in COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 
- JUNE 2022, supra note 93, at 216–17. 
 95 Proposed Amendments Published for Public Comment, U.S. CTS., https://www.uscourts.gov/ 
rules-policies/proposed-amendments-published-public-comment [https://perma.cc/9X5P-46TH]; JUD. 
CONF. OF THE U.S., COMM. ON RULES OF PRAC. & PROC., PROPOSED AMENDMENTS TO THE FEDERAL 
RULES OF APPELLATE AND BANKRUPTCY PROCEDURE, AND THE FEDERAL RULES OF EVIDENCE 49–51 
(Aug. 2024) [hereinafter 2024 PROPOSED APPELLATE IFP FORM], https://www.uscourts.gov/sites/ 
default/files/preliminary_draft_of_proposed_amendments_2024.pdf [https://perma.cc/S8P2-39YQ]. 
 96 Adam R. Pah, David L. Schwartz, Sarath Sanga, Zachary D. Clopton, Peter DiCola, Rachel Davis 
Mersey, Charlotte S. Alexander, Kristian J. Hammond & Luís A. Nunes Amaral, How to Build a More 
Open Justice System, 369 SCIENCE 134, 135 (2020) [hereinafter More Open Justice]. 
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as Congress does.97 Below, we explain the infrastructure and delineation 
coding challenges, and we analyze filings and outcomes for incarcerated and 
nonincarcerated IFP applicants. As we discuss, we encountered several 
challenges when trying to answer the question with which we began—which 
lawyerless filers seek IFP and which ones succeed. 

A. Distinguishing Among Prisoner Litigants 
The AO collects data on filings through its civil cover sheet and then 

codes cases by “Nature of Suit.” Given the different statutory requirements 
for habeas and non-habeas filers, the AO delineated habeas from other kinds 
of prisoner filings, which it groups under headings such as “Civil Rights,” 
“Motions to Vacate Sentence,” “Prison Condition,” and “Civil Detainee.”98 
Yet those categories are problematic because motions to vacate sentences for 
federal prisoners under 28 U.S.C. § 2255 are post-conviction civil actions 
that, akin to state prisoners’ habeas petitions, seek relief from a conviction 
or sentence. Therefore, we did not include those filings in our analyses, nor 
did we include the other AO “Habeas” cases.99 The AO categories we used 
are set forth in Table 1. 
  

 
 97 We downloaded the full SCALES dataset from its OKN Data Explorer. For our analysis, we 
focused on two coded variables. We used the “pacer_pro_se” variable, which is coded as “true” or “false” 
(“true” meaning the filer is a self-represented litigant), to identify the number of self-represented litigants 
in the district courts. We then used the “ifp_decision” variable, which is coded as “deny,” “grant,” or 
“none” to identify which self-represented litigants fell into each of those categories. 
 98 As we discuss, we identified some AO cases coded as non-habeas that did seek relief from 
convictions, sentencing, or detention. For example, the “Mandamus” category (AO “Nature of Suit” code 
540) appeared to have about 25% of claims potentially involving a habeas petition. 
 99 For analyses of the genesis and impaction of § 2255, see Judith Resnik, Tiers, 57 S. CAL. L. REV. 
837, 875 (1984); see also Schlanger, Inmate Litigation, supra note 33, at 1558 n.4, 1705. 
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TABLE 1: AO “NATURE OF SUIT” CODE DESCRIPTIONS FOR NON-HABEAS 
PRISONER PETITIONS100 

Code Title Description 
540 Mandamus & 

Other 
Action by prisoner currently in custody for a writ 
of mandamus to compel action by a judge or 
government official relating to the prisoner’s 
confinement, including conditions of confinement. 
This category also includes any actions other than 
mandamus brought by a prisoner currently in 
custody, whether or not it relates to his 
confinement if it is not classifiable under any other 
nature of suit category under Prisoner Petitions 
(for example, action by prisoner to recover 
property taken by the government in a criminal 
case). 

550 Civil Rights Action by current or former prisoner alleging a 
civil rights violation by corrections officials that is 
not related to a condition of prison life. 

555 Prison 
Condition 

Action by current prisoner, or former prisoner or 
their families alleging a civil rights, Federal Tort 
Claims Act, or state law claim with respect to a 
condition of prison life, whether general 
circumstances or particular episodes. Examples: 
inadequate medical care or excessive force by 
prison guards. Includes non-habeas actions by 
alien detainees alleging unlawful prison 
conditions. 

 
 100 ADMIN. OFF. OF THE U.S. CTS., CIVIL NATURE OF SUIT CODE DESCRIPTIONS 4–5  
(2022) [hereinafter NOS CODE DESCRIPTIONS], https://www.uscourts.gov/file/59161/download 
[https://perma.cc/QPB3-6YUW]. 
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560 Civil Detainee – 
Conditions of 
Confinement 
(Excludes 
actions by alien 
detainees) 

Action by former prisoner who was involuntarily 
committed to a non-criminal facility after 
expiration of his or her prison term alleging 
unlawful conditions of confinement while in the 
non-criminal facility. This category includes, for 
example, an action by a former prisoner classified 
as a Sexually Dangerous person or Sexually 
Violent Predator alleging civil rights violations 
during his detention in a medical facility. 

 
Below, we identified the number of prisoner petitions falling within 

those categories in our dataset. Table 2 lists categories of claims from 54,010 
prisoner filings in 2016 and 2017 which the AO coded as not seeking habeas 
remedies. 

TABLE 2: PRISONER PETITIONS BY AO “NATURE OF SUIT” CATEGORIES, 
2016–2017 

Nature of Suit  Cases Filed 

Mandamus & Other 1,387 

Civil Rights 34,687 

Prison Condition 17,437 

Civil Detainee – Conditions of 
Confinement 499 

Total 54,010 

 
We then turned to SCALES docket sheet data from 2016 and 2017, 

during which time 386,700 civil cases were filed, of which 163,000 were 
without lawyers. Of that 163,000, SCALES researchers coded 40% as having 
either grants or denials of IFP applications. At the time we did this research, 
SCALES researchers identified the remaining 60% under a header they 
labeled “None”—an umbrella category that then included cases when no IFP 
application was filed, when no definitive decision was listed, and when a 
lawsuit ended without a decision on an IFP application on the docket sheet.101 
 
 101 We verified our understanding of “None” with SCALES researchers. “None” then included cases 
where “there was an identified application but there is no identified decision for it. One of the most 
common instances is in prisoner-related civil cases, the complaint will be filed, an IFP is immediately 
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As this Essay was going to press, we learned that SCALES researchers 
updated their data to provide additional information about the “None” 
category by adding filters to delineate cases whose docket sheets recorded 
that no decisions were rendered on applications from cases where no 
applications were made. Using the added information, we learned that about 
12,600 (13%) of the 98,000 within the “None” cases were identified as 
including an IFP application.102 Our analyses come from the SCALES 
original categories, and therefore we focus on the 40% of cases in which 
outcomes were coded as “Grant” or “Deny,” courts granted IFP applications 
in 54,000 cases, or about 80% of that subset. 

Given that prisoners face different IFP requirements from non-
prisoners, we sorted these two kinds among self-represented litigants. The 
docket sheet analyses of 2016 and 2017 identified prisoners as the filers in 
106,000 of the 163,000 lawyerless cases. Because habeas petitioners have 
the waivable $5 filing fee, in contrast to prisoners granted IFP status under 
the PLRA’s installment-payment rules, we excluded 52,000 filings the AO 
deemed “habeas.” The remaining 54,000 non-habeas prisoner civil cases 
were coded by the AO as prisoner civil rights cases (with a range of claims), 
and smaller numbers fell into other categories, such as Federal Torts Claims 
Act filings.103 We map these sets below. 

FIGURE 1: SELF-REPRESENTED LITIGANTS, KNOWN OUTCOMES,  
AND PRISONER FILINGS 

 
 
filed with it, and the judge dismisses the case based on the complaint. By default, this also includes any 
errors– application was made, and our code does not positively identify a grant or denial in an ensuing 
docket entry (although it exists in the case).” E-mail from Adam Pah, Pol’y Analytics Lead and Clinical 
Assoc. Professor, Andrew Young Sch. of Pol’y Studs., Ga. State Univ., to Henry Wu, J.D. Candidate, 
Yale L. Sch. (July 22, 2024, 5:49 AM) (on file with Northwestern University Law Review). 
 102 Compare Filter of 2016-2017 Pro Se Civil Cases with IFP Application Case Event, SCALES 
DATA EXPLORER (on file with Northwestern University Law Review), with Filter of 2016-2017 Pro Se 
Civil Cases, SCALES DATA EXPLORER (on file with Northwestern University Law Review); E-mail from 
Adam Pah, Pol’y Analytics Lead and Clinical Assoc. Professor, Andrew Young Sch. of Pol’y Studs., Ga. 
State Univ., to Henry Wu, J.D. Candidate, Yale L. Sch. (July 23, 2024, 10:51 AM) (on file with 
Northwestern University Law Review). 
 103 NOS CODE DESCRIPTIONS, supra note 100, at 4–5. 

Civil 
Cases 
2016–
2017

387,000

Pro Se 
Cases

163,000

Pro Se 
Prisoner Cases 

(excluding 
habeas)
54,000

Pro Se Prisoner 
Cases with 
Known IFP 
Outcome
33,000
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SCALES found grants or denials for IFP applications in about 33,000 
prisoner cases, of which about 28,000 (86%) were decisions to grant IFP and 
permit the payment of fees on an installment plan. Of the 57,000 non-
prisoner cases, SCALES identified 22,000 with grants or denials; of that set, 
17,000 (about 80%) received waivers. 

As noted, in addition to “Grant” and “Deny,” SCALES had a category 
of “None”104 that, when we did the analyses, included instances in which no 
request for IFP was made, no decisions were made on the fee application, or 
a case was dismissed without prejudice—for example, because an initial 
filing had not submitted “the form authorizing prison officials to withhold 
monies toward the filing fee from his inmate account.”105 We have not done 
a longitudinal analysis to learn whether those cases returned to the system 
for consideration or were functionally over. We did seek to learn more about 
the set falling under the rubric of “None” by analyzing a small subset of 
docket sheets filed in 2016 and 2017 in the District of Connecticut. We did 
not sample a representative set of filings across selected districts but aspired 
only to gain insight into the docket sheets in cases filed by prisoners without 
lawyers so as to understand the coding processes and challenges. 

During 2016 and 2017, 3,056 civil cases were filed in the District of 
Connecticut, of which 1,255 were brought by self-represented litigants. In 
terms of requests for IFP status, SCALES coded 618 cases (49%) as IFP 
grants, 95 cases (8%) as IFP denials, and 542 cases (43%) as “None” (about 
17% fewer than SCALES overall “None” category). Within the District’s 
“None” group were 378 cases that the AO coded as filed by individuals who 
were not in detention, 125 habeas petitions, and 39 cases filed by prisoners 
asserting civil rights or other claims. We pulled docket sheets in those 39 
cases and coded them by hand. We differed slightly from the AO and the 
SCALES analyses. We found that 3 cases involved individuals seeking 
release from civil commitments based on alleged mental health illness. 
While the three litigants were not prisoners, they invoked the federal statute 
providing for state prisoners to seek habeas relief and sought release from 
detention. Of those cases, one did not include an IFP application, another 
involved the court’s grant of an IFP application for an appeal, and in the third 

 
 104 For example, the SCALES Data Explorer “Fee Waiver Decision” variable classifies some of these 
cases as “None.” “None” is similarly present in the raw datasheets that can be downloaded from SCALES. 
A prior analysis of IFP did not address the “None” category in its calculations of IFP grant and denial 
rates. See More Open Justice, supra note 96, at 136. 
 105 Order of Dismissal, Ortiz v. Bennett, No. 17-cv-00457 (D. Conn. May 9, 2017), ECF No. 48; see 
also Notice of Voluntary Withdrawal of Complaint, Seymour v. Lasane, No. 16-cv-00332 (D. Conn. Mar. 
25, 2016). 
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the court found the IFP application insufficient and dismissed the case on 
other grounds.106 

Among the 39 District of Connecticut cases, the docket in 13 cases did 
not record that a litigant had filed an IFP application. In another 7 cases, 
either the plaintiff voluntarily withdrew the case, or the case was dismissed 
on other grounds before the court ruled on the IFP request. In another 13 
cases, we found court orders informing a litigant that the information 
submitted was insufficient and that, absent filing of additional information 
within a specified amount of time, the IFP application would be dismissed. 
We also identified 6 cases that we would not have put within the “None” 
category. In 3 of these cases, the court denied the IFP application for 
violation of what is known as the PLRA’s three-strikes rule, barring access 
for prisoners who have filed before.107 Of the 3 other cases, 2 included a case 
in which IFP was granted and the other involved a dismissal of an IFP 
application because the plaintiff had sufficient funds to pay the filing fee.108 
Figure 2 offers a pie chart snapshot of the docket sheets for those 39 cases. 

 
 106 Copley v. Vartelas, No. 3:17-cv-00091 (D. Conn. Feb. 1, 2017); Blackman v. Fox, No. 3:16-cv-
01767 (D. Conn. Sept. 21, 2017); Narcisse v. Delphin-Rittman, No. 3:16-cv-00699 (D. Conn. May 13, 
2016). 28 U.S.C. § 1915(h) defines “prisoner” as “any person incarcerated or detained in any facility who 
is accused or convicted of, sentenced for, or adjudicated delinquent for, violations of criminal law or the 
terms and conditions of parole, probation, pretrial release, or diversionary program.” Some courts have 
concluded that § 1915 does not apply to mental institution inmates or to people in ICE custody. See, e.g., 
Kolocotronis v. Morgan, 247 F.3d 726, 728 (8th Cir. 2001); Danglar v. State of Ga., Dep’t of Corr., 
50 F.4th 54, 55 (11th Cir. 2022). 
 107 See 28 U.S.C. § 1915(g). 
 108 Bassow v. State, No. 3:16-cv-00556 (D. Conn. Apr. 13, 2016); Blackman (D. Conn. Sept. 21, 
2017); Corprew v. UConn Health, No. 3:17-cv-01831 (D. Conn. Nov. 15, 2017). 
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FIGURE 2: OUTCOMES IN PRISONER IFP “NONE” CASES IN U.S. FEDERAL 
DISTRICT COURT FOR THE DISTRICT OF CONNECTICUT, 2016–2017 

N = 39 

 
We then returned to the mix of AO and SCALES coding that resulted 

in an overall identification of 40% of docket sheets as having a “Grant” or 
“Deny” code to look at outcomes. Figure 3 shows that most requests by 
prisoners for IFP in that subset were granted. 

FIGURE 3: PRISONER IFP PETITIONS, 2016–2017 
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Using the AO category of “Nature of Suit,” we analyzed AO 
subcategories and focused on those with at least 8,000 filings. As detailed in 
Table 3, we found that, within the 40% of identified outcome docket sheets, 
courts granted IFP status in 28% of the “General” cases, 62% of “Prison 
Condition” cases, and 48% of “Civil Rights” cases. Those two categories 
likely have substantial overlap. In the 40% of coded outcomes in these three 
groups, courts granted IFP requests in 93%, 91%, and 98% of those cases. 

TABLE 3: PRISONER IFP PETITIONS BY NATURE OF SUIT, 2016–2017 

Nature of Suit Grant Grant 
Rate Deny Deny 

Rate 
Mandamus & Other 417 30.06% 130 9.37% 
Civil Rights 16,771 48.35% 2,908 8.38% 
Prison Condition 10,869 62.33% 1,526 8.75% 
Civil Detainee – Conditions 
of Confinement 273 54.71% 32 6.41% 

 
To understand more about decisions made at the district court level, we 

selected district courts within two comparably sized circuits, the Second and 
Eleventh. Both include three states of varied populations, with rural areas 
and multiple prisons. We found variation. During the two years of SCALES 
data, we identified 3,272 prisoners who filed in the six district courts within 
the Second Circuit, and 7,086 prisoners who brought lawsuits in the nine 
district courts within the Eleventh Circuit. We charted these outcomes in 
Figure 4. 
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FIGURE 4: PRISONER FILINGS IN DISTRICTS IN THE SECOND  
AND ELEVENTH CIRCUITS, 2016–2017 

 
We combined the 2016 and 2017 outcomes to compare grants and 

denials, as detailed in Table 4 below. The variation across the fifteen districts 
is consistent with analyses of parallel variation in research by others.109 

 
 
 

 
 109 See More Open Justice, supra note 96, at 136; Hammond, Pleading Poverty, supra note 3, at 
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TABLE 4: GRANTS AND DENIALS OF IFP REQUESTS IN DISTRICTS IN THE 
SECOND AND ELEVENTH CIRCUITS, 2016–2017 

Court Grant Deny 

D. Conn. 351 53 

E.D.N.Y. 352 107 

N.D.N.Y. 332 80 
S.D.N.Y. 862 101 

W.D.N.Y. 350 74 

D. Vt. 22 1 

M.D. Ala. 397 1 

N.D. Ala.  206 5 

S.D. Ala. 104 9 

M.D. Fla.  356 149 

N.D. Fla. 455 40 

S.D. Fla. 310 135 

M.D. Ga. 394 75 

N.D. Ga. 466 139 

S.D. Ga. 297 140 

 
We analyzed the 40% that had IFP dispositions and found that the 

percentage of grants varied across regions. For example, judges in the 
Middle District of Alabama granted IFP requests in 63% of cases whereas 
judges in the Middle District of Florida granted IFP in 17% of cases.110 Figure 
5 provides a summary. 

A host of variables could account for differences. Some incarcerated 
people likely had extensive knowledge of legal processes and were skilled 
litigants. Some institutions may have had legal aid, law school clinics, 
experts who are detained, and other forms of services for prisoners. Some 
district courts also have their own special services, including tailored forms 
and self-help resources; they may have enlisted lawyers to help or staff who 

 
 110 One “None” decision that had been coded as “None” explained that the “[p]laintiff has not paid 
the filing fee or requested to proceed in forma pauperis in this action.” See, e.g., Order, Lagree v. State 
of Fla., No. 6:17-cv-310 (M.D. Fla. Mar. 1, 2017). 
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do more than those in other courts to assist filers.111 Once submissions are 
made, staff and judges might have had different attitudes toward when 
information suffices in response to the requirement of a “statement certified 
by the appropriate institutional officer showing all receipts, expenditures, 
and balances during the last six months for any institutional account.”112 

FIGURE 5: IFP GRANTS COMPARED TO DENIALS IN DISTRICTS IN THE 
SECOND AND ELEVENTH CIRCUITS, 2016–2017 

 
 
 
 111 The Pro Se Assistance Program, U.S. DIST. CT. MIDDLE DIST. OF ALA., 
https://www.almd.uscourts.gov/prose/pro-se-assistance-program [https://perma.cc/BE9G-3JER]. See 
also Michalski & Hammond, supra note 3, at 492 (describing geographic distribution of pro se litigants). 
 112 See, e.g., Appendix E (IFP Form (AO 240)). 
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Another window into the interaction between litigants and courts is the 
duration of a case, as recorded in the docket sheet. As Figure 6 details, the 
duration for prisoner cases with IFP grants and denials had parallel ranges, 
from 1 to 1,971 days for grants and 1 to 1,911 days for denials. About 6% of 
prisoner cases with IFP grants were no longer active, under AO coding, by 
the 30-day mark, as compared to 21% of prisoner cases with IFP denials. 
How much time litigants, staff, and judges devoted to gathering and 
reviewing information cannot be found on docket sheets. On both the dockets 
themselves and in reported opinions, judges on occasion asked litigants for 
more information. Moreover, in terms of variation in duration, a court may 
have not focused on the IFP request and instead decided the merits. 
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FIGURE 6: DURATION OF THE CODED PRISONER CASES, 2016–2017 
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B. Non-Prisoners Requesting Fee Waivers 
To learn about cases brought by individuals who are not in prisons and 

who sought IFP status, we again relied on AO coding and then excluded 
“prisoner petitions” from other cases categorized by “nature of suit.” We list 
the categories involved in our non-prisoner analysis by the numbers of cases 
coded under them. As detailed in Table 5, during 2016 and 2017, non-
prisoners brought 57,223 cases; about a quarter fell under the AO label of 
“Other Civil Rights.” 

TABLE 5: NON-PRISONER PETITIONS BY NATURE OF SUIT  
CATEGORIES, 2016–2017113 

Nature of Suit Cases Filed 

Other Civil Rights 14,023 

Employment 4,491 
Other Statutory Actions 2,930 

Foreclosure 2,395 

Other Contract 2,363 

DIWC/DIWW (405(g)) [social security/disability] 2,118 

SSID Title XVI 2,023 

Other Personal Injury 1,891 
Rent Lease & Ejectment 1,885 

Habeas Corpus – Alien Detainee 1,808 

Consumer Credit 1,777 

Appeal 28 U.S.C. § 158 1,566 

All Other Property 1,478 

Fair Labor Standards Act 1,115 
Insurance 1,008 
Other (Categories with < 1,000 filings) 14,352 
  
Total 57,223 

 

 
 113 NOS CODE DESCRIPTIONS, supra note 100, at 6. 
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When individuals and lawyers filing lawsuits fill out the AO’s “Civil 
Cover Sheet,” they are instructed to place “an ‘X’ in One Box Only” to 
identify the “Nature of Suit.” The form also asks filers to list the “Cause of 
Action” and to cite “the U.S. Civil Statute under which you are filing.”114 (As 
a teacher or student of procedure, one knows that the cause of action 
determines the “nature of suit,” and hence the form requesting both is 
confusing.) If people leave boxes blank, clerks may fill them in.115 The 
“Nature of Suit” code in the AO’s 1999 coding guide does not always match 
a specific statute; moreover, complaints often include more than one cause 
of action.116 To illustrate the sources of confusion, we reproduce the AO 
codes in Table 6. 
  

 
 114 See Appendix H (Civil Cover Sheet (JS 44)). According to the FJC’s Integrated Database 
Research Guide, data quality concerns “are more likely to affect specific fields related to under-served 
populations,” such as information “regarding pro se litigants, in forma pauperis (IFP) status, and class 
action allegations.” FED. JUD. CTR., THE INTEGRATED DATABASE: A RESEARCH GUIDE 4 (2019), 
https://www.fjc.gov/sites/default/files/IDB-Research-Guide.pdf [https://perma.cc/E57D-65V4]. The 
three fields “may change over the life of the case,” so “all three are without data quality control checks, 
making it more likely that there are errors in reporting at any point across the duration of the case.” Id. 
 115 Avoiding Common Errors, U.S. DIST. CT. N. DIST. OF CAL., https://cand.uscourts.gov/cases-e-
filing/cm-ecf/support-and-troubleshooting/avoiding-common-errors [https://perma.cc/222A-MNVL]. 
That advisory stated: “If you received a notice from the court that your filing contained an error, it should 
tell you whether court staff was able to correct the error or action is required by you, the filer, to correct 
the filing.” Id.; see also Eisenberg & Schlanger, supra note 63, at 1459. 
 116 Electronic case filing instructions, like the Civil Cover Sheet, do not allow litigants to select more 
than one cause of action. See, e.g., U.S. DIST. CT. S. DIST. OF N.Y., CM/ECF ELECTRONIC NEW CIVIL 
CASE OPENING MANUAL 10 (May 2016), https://www.nysd.uscourts.gov/sites/default/files/pdf/ 
ecf_training/00-SDNY-Case-Opening-Manual.pdf [https://perma.cc/TCL2-KS5R]. The Southern 
District of New York electronic case filing instructions provide: “Cause of Action: Select the appropriate 
code from the drop-down list. If you have more than one cause of action, enter the first one only; your 
selection must match the civil statute number you entered in Basis of Jurisdiction Section of the Civil 
Cover Sheet.” Id. 



119:109 (2024) Lawyerless Litigants, Filing Fees, Transaction Costs,  
and the Federal Courts  

147 

TABLE 6: NATURE OF SUIT CODE DESCRIPTIONS FOR CIVIL RIGHTS117 

Code Title Description 

440 Other Civil Rights  
(Excludes claims 
against corrections 
officials) 

Action alleging a civil rights violation other 
than the specific civil rights categories listed 
below or a violation related to prison. 
Example: Action alleging excessive force by 
police incident to an arrest. 

441 Voting Action filed under Civil Rights Act, 
52 U.S.C. § 10101, and Voting Rights Act, 
52 U.S.C. § 10301. 

442 Employment Actions filed under Age Discrimination in 
Employment Act 29:621:634, Equal 
Employment Opportunity Act (Title VII) 
42:2000E, Performance Rating Act of 1950 
5:4303. 

443 Housing /  
Accommodations 

Action filed under the Fair Housing Act 
(Title VII), 42 U.S.C. § 3601 & 3602. 

445 Americans with 
Disabilities – 
Employment 

Actions of discrimination against an 
employee with disabilities of any type in the 
workplace, filed under 42 U.S.C. § 12117. 

446 American with 
Disabilities – Other 

Action of discrimination against an 
individual with disabilities in areas other 
than employment, filed under 42 U.S.C. 
§ 12133 (exclusion or discrimination in 
provision of services, programs, or activities 
of a public entity) or 42 U.S.C. § 12188 
(public accommodations). 

448 Education Action filed under the Individuals with 
Disabilities Education Act, 20 U.S.C. 
§ 1401 and Title IX of the Education 
Amendment of 1972, 20 U.S.C. § 1681 et 
seq. 

 

 
 117 NOS CODE DESCRIPTIONS, supra note 100, at 6. 
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As discussed, the docket sheet analyses of 2016 and 2017 identified 
163,000 lawyerless cases. Again, we excluded the 52,000 filings the AO 
deemed “habeas” and the 54,000 non-habeas prisoner civil cases. Then we 
filtered for known IFP outcome and found about 22,000 non-prisoner cases. 
As we did for prisoner cases, we map these sets below. 

FIGURE 9: SELF-REPRESENTED LITIGANTS, KNOWN OUTCOMES,  
NON-PRISONER CASES 
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We returned to the district courts on which we focused when looking at 
prisoner filings and again found variation in grant rates by looking at the 
category of “Other Civil Rights.” As reflected in research on circuit case law, 
district court practices, and in SCALES analyses, interdistrict and 
intradistrict grants vary widely for non-prisoners as well as for prisoners.118 
As discussed, some commentators have argued for a national, uniform 
method for assessment of these grants;119 none currently exists and therefore 
we cannot disentangle standards from their application. Figure 11 below 
maps that variation within the 40% of SCALES dispositions. 

 
 118 More Open Justice, supra note 100, at 135; see also Hammond, Pleading Poverty, supra note 3, 
at 1497–500. 
 119 See Letter from Zachary D. Clopton, Professor of L., Nw. Pritzker Sch. of L., & Andrew 
Hammond, Assistant Professor of L., Univ. of Fla. Levin Coll. of L., to Rebecca A. Womeldorf, Sec. of 
Standing Comm. & R. Comm. Chief Couns., Admin. Off. of the U.S. Cts. (Jan. 19, 2021), in ADMIN. OFF 
OF THE U.S. CTS., ADVISORY COMMITTEE ON CIVIL RULES 330, 331–33 (Mar. 28, 2023), 
https://www.uscourts.gov/sites/default/files/2023-03_civil_rules_committee_agenda_book_final_0.pdf 
[https://perma.cc/R93C-AA6U]. 
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FIGURE 11: GRANTS AND DENIALS OF IFP APPLICATIONS IN DISTRICTS IN 
THE SECOND AND ELEVENTH CIRCUITS IN “OTHER CIVIL RIGHTS” FILINGS,  

2016–2017 
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FIGURE 12: DURATION OF NON-PRISONER CASES, 2016–2017 
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In sum, we can identify variations in the grant rates in the subset of 
docket sheets that have been coded. We hope this research will be an 
invitation to explore the variables that affect granting or denying requests for 
fee waivers. As discussed below, that variation ought also prompt inquiry 
into whether dispatching judges and staff to assess assets for filers on an 
individual basis may be unwise, and whether this method should be replaced 
by presumptions and guideposts or by eliminating the inquiry for people who 
aver they have assets below a certain amount. 

IV. FUNDING THE FEDERAL COURTS 
A large literature addresses what government services should be priced, 

and how.120 Arguments for having fees in general include internalizing the 
costs to direct users, optimizing use, deterring exploitive or frivolous misuse, 
and ensuring time for the worthy claims.121 In the context of courts, fee 
systems are both commonplace and often criticized, in part because, as 
Justice Harlan wrote in Boddie, adjudication is a service provided to litigants 
that aims to support the legitimacy of government. Thus, we are all 
beneficiaries (“users” in some sense) of mechanisms to resolve disputes and 
generate and apply legal principles.122 During the last few decades, as states 
and localities have increased the amount of fees, documentation of the use 
of fees to extract monies from poor communities and of the resulting racial 
disparities has emerged. Critics have argued that fees should be abolished, 
limited, or waived for many categories of litigants and litigation, and 
proposed other forms of subsidies as well.123 
 
 120 One starting place for courts is Jeremy Bentham’s A Protest Against Law-Taxes. See Bentham, 
supra note 12, at 582. See generally ARTHUR LIMAN CTR. FOR PUB. INT. L., YALE L. SCH., CRIM. JUST. 
POL’Y PROGRAM, HARVARD L. SCH., FINES & FEES JUST. CENT. & POL’Y ADVOC. CLINIC, UC BERKELEY 
SCH. OF L., FEES, FINES, AND THE FUNDING OF PUBLIC SERVICES: A CURRICULUM FOR REFORM (Brian 
Highsmith ed., Aug. 2020) [hereinafter FEES, FINES, AND FUNDING]; About Us, FINES & FEES JUST. CTR., 
https://finesandfeesjusticecenter.org/about-fines-fees-justice-center/ [https://perma.cc/E7HP-6XZV]. 
 121 Some, for example, have argued for determining the “optimal subsidy.” RICHARD POSNER, THE 
FEDERAL COURTS: CRISIS AND REFORM 197 (1985). Judge Posner notes that while “[u]ser fees account 
for a small fraction of the current federal judicial budget,” it is “possible that the current subsidy is too 
large.” Id. In enacting the PLRA, some argued that fees would create an economic disincentive to filing 
meritless cases. See, e.g., 141 Cong. Rec. 14571–72 (1995) (statements of Sen. Dole and Sen. Kyl). 
 122 Boddie v. Connecticut, 401 U.S. 371, 374–75 (1971). 
 123 See ALEXES HARRIS, A POUND OF FLESH: MONETARY SANCTIONS AS PUNISHMENT FOR THE 
POOR (Lee Clarke, Lauren Krivo, Paul D. McLean & Patricia A. Roos eds., 2016); FEES, FINES, AND 
FUNDING, supra note 119, at 1–11; Resnik & Marcus, supra note 14, at 363, 368; WILSON CTR. FOR SCI. 
& JUST. & FINES & FEES JUST. CTR., DEBT SENTENCE: HOW FINES AND FEES HURT WORKING FAMILIES 
12–28 (May 2023), https://finesandfeesjusticecenter.org/content/uploads/2023/05/Debt_Sentence_FFJC-
Wilson-Center-May-2023.pdf [https://perma.cc/PY9L-L995]; see generally MATTHEW MENENDEZ, 
MICHAEL F. CROWLEY, LAUREN-BROOKE EISEN & NOAH ATCHISON, BRENNAN CTR. FOR JUST., THE 
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A practical question is what effect on revenues would result if fees were 
to be reduced or eliminated. In the federal system, the answer is that such a 
change would not have a great impact on court funding because tax revenues 
provide more than 95% of the budget of the “judicial branch.” That term 
includes the federal courts and related units, such as the AO, the Federal 
Judicial Center, Probation, the U.S. Sentencing Commission, and technology 
support. Focusing on the courts, about 5% of the budget comes from litigant 
fees and charges imposed for documents from PACER; for the whole 
“branch,” user income contributes about 4%.124 In practice, Congress 
allocates funds and holds back a percentage (roughly 5%) to be garnered 
through fees. The courts in turn see that income as a kind of reserve if 
Congress does not appropriate funds or a general budget “shutdown” 
occurs.125 
 
STEEP COSTS OF CRIMINAL JUSTICE FEES AND FINES (Nov. 21, 2019), https://www.brennancenter.org/ 
our-work/research-reports/steep-costs-criminal-justice-fees-and-fines [https://perma.cc/Q7CM-HSQ8]; 
ARTHUR LIMAN CTR. FOR PUB. INT. L., ABILITY TO PAY (Mar. 2019), https://law.yale.edu/ 
sites/default/files/area/center/liman/document/liman_colloquium_book_combined_cover_march_21_20
19.pdf [https://perma.cc/TXB5-CFX6]; ARTHUR LIMAN CTR. FOR PUB. INT. L. & FINES & FEES JUST. 
CTR., MONEY AND PUNISHMENT, CIRCA 2020 (2020), https://law.yale.edu/sites/default/files/area/ 
center/liman/document/money_and_punishment_circa_2020.pdf [https://perma.cc/TGZ7-2SGS]. 
 124 JUDICIARY FY 2024 CONGRESSIONAL BUDGET, supra note 11, at 40–41. This budget consisted of 
congressionally appropriated funds (estimated and requested by the U.S. Administrative Office and 
Judicial Conference) as well as nonappropriated funds from filing, PACER and document fees, other 
legal and judicial services, and carryforward funds from previous years. 28 U.S.C. § 605; see Tracy Cui, 
Funding for the Federal Judiciary: Evolution into Quasi-Independence 25 (Harvard L. Sch.  
Fed. Budget Pol’y Briefing Paper, Paper No. 65, Aug. 8, 2017), http://scholar.harvard.edu/ 
files/briefingpapers/files/65_-_cui_-_funding_for_the_federal_judiciary_evolution_into_quasi-
independence.pdf [http://perma.cc/J7UK-7MN5]. The federal judiciary obtained over $370,000,000 in 
nonappropriated funds during fiscal year 2021. Over 40% of these funds come from 28 U.S.C. § 1931 
filing fees: $190 out of each $350 of each filing fee is retained by the federal judiciary. Data for estimated 
total fee collections comes from DEPT. OF TREASURY, PART TWO FISCAL YEAR 2021 DETAILS OF 
RECEIPTS, TABLE A - RECEIPTS BY SOURCE CATEGORIES [hereinafter FY 2021 TABLE A], 
https://fiscal.treasury.gov/files/reports-statements/combined-statement/cs2021/rta.pdf [https://perma.cc/ 
75VF-HQD4]. Judiciary fees are identified by the agency code “010,” which refers to receipts to the 
federal judiciary. The judicial branch budget is divided into several accounts; the line associated with the 
judiciary is “Courts of Appeals, District Courts, and Other Judicial Services (CADOJS).” See ADMIN. 
OFF. OF THE U.S. CTS., THE JUDICIARY FISCAL YEAR 2023 CONGRESSIONAL BUDGET SUMMARY 13, 31 
(Mar. 2022) [hereinafter JUDICIARY FY 2023 CONGRESSIONAL BUDGET], https://www.uscourts.gov 
/sites/default/files/FY%202023%20Congressional%20Budget%20Summary.pdf [https://perma.cc/ 
RX9K-MYGM]. Congress provided $7.7 billion to fund the branch in FY 2021 and $8.1 billion in  
FY 2022. See ADMIN. OFF. OF THE U.S. CTS., THE JUDICIARY FISCAL YEAR 2022 CONGRESSIONAL  
BUDGET SUMMARY 11 (2021) [hereinafter JUDICIARY FY 2022 CONGRESSIONAL BUDGET], 
https://www.uscourts.gov/sites/default/files/fy_2022_congressional_budget_summary_fy_2022.pdf 
[https://perma.cc/2CND-U7C8]. 
 125 28 U.S.C. § 1931 provides that a portion of the filing fee shall be deposited into a special fund in 
the Treasury to “offset funds appropriated for the operation and maintenance of the courts of the United 
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In terms of dollars, funding for the judiciary has increased along with 
the federal budget.126 In the 1970s, the federal judiciary’s expenditures 

 
States.” With help from AO staff, we learned that the statutory setoffs come largely from filing and 
PACER fees, referred to as “user fees” in the judiciary’s materials. Frequently Asked Questions, PACER, 
https://pacer.uscourts.gov/help/faqs/pricing [https://perma.cc/U3WE-TXJ5]. Given that bankruptcy 
filings number more than civil filings in recent years, bankruptcy fees were about 55% of the total filing 
fee collection in FY 2021. ADMIN. OFF. OF THE U.S. CTS., COURTS OF APPEALS, DISTRICT COURTS,  
AND OTHER JUDICIAL SERVICES: SALARIES AND EXPENSES 4.55 tbl.4.15 (2022) [hereinafter FY  
2023 SALARIES & EXPENSES], https://www.uscourts.gov/sites/default/files/fy_2023_congressional_ 
budget_request/FY%202023%20Congressional%20Budget%20Request/04a%20-%20Courts%20of%20 
Appeals%2C%20District%20%26%20Other%20Salaries%20and%20Expenses.pdf [https://perma.cc/ 
SRE6-LYCY]. In 2021, the federal judiciary collected over $5.6 million in bankruptcy filing fees. FY 
2021 TABLE A, supra note 124. Following the COVID-19 pandemic, the judiciary, in a congressional 
hearing accompanying its FY 2021 budget request, reported a 1.8% projected increase in bankruptcy 
filings, despite “many consecutive years” of decline. Hearing Before the Subcomm. on Fin. Serv. & Gen. 
Gov’t (2020) (Testimony of Judge John Lungstrum, Chair, Committee on the Budget of the Judicial 
Conference of the United States), https://www.uscourts.gov/sites/default/files/judge_john_lungstrum_ 
testimony_-_february_2020.pdf [https://perma.cc/64DU-P538]. The judiciary collected $156 million in 
filing fees in FY 2021 and nearly $171 million in FY 2022. See FY 2023 SALARIES & EXPENSES, supra, 
at 4.55 tbl.4.15; ADMIN OFF. OF THE U.S. CTS., COURTS OF APPEALS, DISTRICT COURTS, AND OTHER 
JUDICIAL SERVICES: SALARIES AND EXPENSES 4.46 tbl.4.14 (2023) [hereinafter FY 2024 SALARIES & 
EXPENSES], https://www.uscourts.gov/sites/default/files/Section%2004%20%20Salaries%20and%20 
Expenses.pdf [https://perma.cc/EJ94-4ATZ]. The judiciary tracks PACER fees in a separate account and 
recorded $145 million in FY 2021 and $151 million in FY 2022. ADMIN. OFF. OF THE U.S. CTS., 
JUDICIARY INFORMATION TECHNOLOGY FUND 11.2 tbl.11.1 (2022), https://www.uscourts.gov/sites/ 
default/files/fy_2023_congressional_budget_request/FY%202023%20Congressional%20Budget%20Re
quest/11a%20-%20Judiciary%20Information%20Technology%20Fund.pdf [https://perma.cc/JA6Z-
CGSF]; ADMIN. OFF. OF THE U.S. CTS., JUDICIARY INFORMATION TECHNOLOGY FUND 11.3 tbl.11.1 
(2023) [hereinafter JITF 2023], https://www.uscourts.gov/sites/default/files/Section%2011%20% 
20JITF.pdf [https://perma.cc/568Q-RZXP]. In the budget request for FY 2024, the federal judiciary 
estimated $170 million in court filing fees and an additional $144 million of revenue in PACER fees. See 
JUDICIARY FY 2024 CONGRESSIONAL BUDGET, supra note 124, at 40; JITF 2023, supra, at 11.3 tbl.11.1. 
The judiciary’s 2024 budget request to Congress asks for $9.1 billion in discretionary funding. JUDICIARY 
FY 2024 CONGRESSIONAL BUDGET, supra note 124, i. Most recently, the federal judiciary was forced to 
dip into these reserve funds during the partial government shutdown in 2019. See Thomas  
Kaplan, Federal Courts, Running Out of Money, Brace for Shutdown’s Pain, N.Y. TIMES (Jan.  
18, 2019), https://www.nytimes.com/2019/01/18/us/politics/courts-money-government-shutdown.html 
[https://perma.cc/YTW7-KMQW]. 
 126 JUDICIARY FY 2024 CONGRESSIONAL BUDGET, supra note 11, at 13; JUDICIARY FY 2023 
CONGRESSIONAL BUDGET, supra note 124, at 13; JUDICIARY FY 2022 CONGRESSIONAL BUDGET, supra 
note 124, at 11; ADMIN. OFF. OF THE U.S. CTS., THE JUDICIARY FISCAL YEAR 2021 CONGRESSIONAL 
BUDGET SUMMARY 11 (Feb. 2020) [hereinafter JUDICIARY FY 2021 CONGRESSIONAL BUDGET], 
https://www.uscourts.gov/sites/default/files/fy_2021_congressional_budget_summary_0.pdf 
[https://perma.cc/A5CX-7FLA]; ADMIN. OFF. OF THE U.S. CTS., THE JUDICIARY FISCAL YEAR 2020 
CONGRESSIONAL BUDGET SUMMARY 11 (Feb. 2019), https://www.uscourts.gov/sites/default/files/ 
fy_2020_congressional_budget_summary_0.pdf [https://perma.cc/PHK8-MAMD]; ADMIN. OFF. OF THE 
U.S. CTS., THE JUDICIARY FISCAL YEAR 2019 CONGRESSIONAL BUDGET SUMMARY 9 (Feb. 2018), 
https://www.uscourts.gov/sites/default/files/fy_2019_congressional_budget_summary_final_0.pdf 
[https://perma.cc/QG7Q-7D9N]; ADMIN. OFF. OF THE U.S. CTS., THE JUDICIARY FISCAL YEAR 2018 
CONGRESSIONAL BUDGET SUMMARY 9 (June 2017), https://www.uscourts.gov/sites/default/files/ 
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(including appropriations and fees) were $133 million, or $989 million in 
2022 dollars. A decade later, in 1980, Congress provided $567 million ($2.01 
billion in 2022 dollars). By 1990, the allocation was $1.65 billion ($3.64 
billion in 2022 dollars). 

For 2022, the judiciary’s budget was $8.7 billion, and the 2024 request 
was $9.1 billion.127 Some of these funds are dedicated to data collection, 
research, and education. For example, the AO, created by Congress in 1939, 
received $98 million in 2022; the FJC, which Congress launched in 1968, 
received another $30 million.128 The federal judiciary’s staff (including AO 
and FJC positions) has likewise grown over the years; 6,647 people worked 
for the Judicial Branch in 1970; 13,207 in 1980; 22,399 in 1990, and 30,000 
in 2022.129 To clarify the role played by fee collection in the federal 
judiciary’s budget, Figure 13 depicts the amount of fees collected in 2021 by 
the federal judiciary as about $330 million. 

 
fy_2018_congressional_budget_summary_0.pdf [https://perma.cc/56C3-NX2W]; ADMIN. OFF. OF THE 
U.S. CTS., THE JUDICIARY FISCAL YEAR 2017 CONGRESSIONAL BUDGET SUMMARY 8 (Feb. 2016), 
https://www.uscourts.gov/sites/default/files/fy_2017_federal_judiciary_congressional_budget_summar
y_0.pdf [https://perma.cc/KT8D-X3NZ]; Cui, supra note 124, at 31. 
 127 Historical Tables tbl.4.1, WH.GOV, https://www.whitehouse.gov/omb/budget/historical-tables 
[https://perma.cc/6Z3J-XQ63] (click “Table 4.1—Outlays by Agency: 1962–2029”); CPI Inflation 
Calculator, BUREAU OF LAB. STATS. (last accessed June 10, 2024), https://www.bls.gov/ 
data/inflation_calculator.htm; Funding and Budget — Annual Report 2023, U.S. CTS., 
http://www.uscourts.gov/statistics-reports/funding-and-budget-annual-report-2023 [https://perma.cc/ 
5VPW-WYG9]. This 2024 request reflects proposals to increase the number of federal judges (about 
sixty-eight new positions) and funding for the federal Defender Services Account. Id.; see also The Courts 
and Congress – Annual Report 2023, U.S. CTS., https://www.uscourts.gov/statistics-reports/courts-and-
congress-annual-report-2023#additional_judgeships [https://perma.cc/JTG4-B8ZQ]. 
 128 28 U.S.C. §§ 601–613; 28 U.S.C. § 331; see Act of Aug. 7, 1939, ch. 501, 53 Stat. 1223; ADMIN. 
OFF. OF THE U.S. CTS., THE HISTORY OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS: 
SIXTY YEARS OF SERVICE TO THE UNITED STATES JUDICIARY (Cathy A. McCarthy & Tara Treacy eds., 
2000) [hereinafter HISTORY OF THE ADMINISTRATIVE OFFICE]. More on the history of their roles can be 
found in Judith Resnik, Trial as Error, Jurisdiction as Injury: Transforming the Meaning of Article III, 
113 HARV. L. REV. 924, 937–38, 950, 950 n.89 (2000). In 2022, Congress appropriated $98,545,000 to 
the AO and $29,885,000 to the FJC. Consolidated Appropriations Act, 2022, Pub. L. No. 117-103, tit. III, 
136 Stat. 49, 260 (2022). 
 129 For 1970 and 1980, see HISTORY OF THE ADMINISTRATIVE OFFICE, supra note 128, at 95. For 
1990, see ADMIN. OFF. OF THE U.S. CTS., ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRATIVE 
OFFICE OF THE UNITED STATES COURTS 40 (1991). For 2022, see Annual Report 2022 Director’s 
Message, U.S. CTS., https://www.uscourts.gov/statistics-reports/annual-report-2022 [https://perma.cc/ 
TJC4-UR6N]. 
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FIGURE 13: FEE COLLECTIONS FY 2021130 

 

V. THE CHALLENGES AND COSTS OF THE CURRENT IFP PROCESS 
We conclude by reflecting on what this foray into data and law teaches. 

A first lesson is that even with the impressive investment and resources that 
SCALES provides, gaps remain. Our own venture into a micro-slice—39 
docket sheets in the District of Connecticut—enabled us to see the many 
choices to be made when categorizing the information on those pages. The 
AO data collection raises its own problems. As discussed, the AO asks 
litigants and lawyers who are not trained to reply to a confusing set of 
 
 130 Data for estimated total fee collections comes from FY 2021 TABLE A, supra note 124. Judiciary 
fees are identified by the agency code “010,” which refers to receipts to the federal judiciary. 
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questions on the civil cover sheet. Thereafter, in terms of coding from court 
docket sheets, the AO’s 1999 (and most recent public) guide to direct court 
staff on coding makes insufficient distinctions and lumps different activities 
together. To have evidence-driven policymaking and doctrine grounded in 
experiences, substantial revisions are needed of the kinds of data requested, 
the methods of coding, and the analyses made. 

An underlying problem is that, as of this writing, federal court data 
remains (with a few exceptions) behind a paywall. Despite calls to “free 
PACER,” legislative proposals such as the “Open Courts Act” and the 
judiciary’s stated goal of improved access, purchasing information remains 
the route to data that itself is replete with the limits we have discussed.131 
Instead, individuals with the skills to revamp extant information should be 
given access to improve the modes of input and analyses; thereafter, and 
consistent with individuals’ privacy and safety, federal court documents 
should be made public without charge. 

A second takeaway from the data, case law, statutes, and reports by 
courts is that self-represented litigants have challenges supplying adequate 
information for fee waivers and that judges and staff are sometimes (we do 
not know the frequency) in the position of rendering decisions predicated on 
insufficient information.132 We have dug into the minutiae of requirements to 
illuminate how burdensome and time-consuming IFP processes are and how 
costly (in many senses of that word) they can be to litigants, to the friends, 
families, and communities that support them, and to the people making 
determinations on eligibility. 

Third, while Congress in 1996 aimed to impose a burden on prisoners 
seeking to come to federal courts and the PLRA succeeded in doing so, in 
practice the PLRA has generated significant work for staff in courts and 
correctional facilities. Many layers of procedures have been developed for 
filing fees that are a minor contributor to the federal judiciary’s overall 
budget.133 For filers, the difficulties of responding can be onerous, and for 

 
 131 See, e.g., Jonah B. Gelbach, Free PACER, in LEGAL TECH AND THE FUTURE OF CIVIL  
JUSTICE 328, 328 (2023); ADMIN. OFF. OF THE U.S. CTS., STRATEGIC PLAN FOR THE FEDERAL  
JUDICIARY (Sept. 2020), http://www.uscourts.gov/sites/default/files/federaljudiciary_strategicplan 
2020.pdf [http://perma.cc/P5V4-D9NX]; Open Courts Act, S. 2614, 117th Cong. (2021). 
 132 STIENSTRA, BATAILLON & CANTONE, supra note 89, at 23–25; see Hammond, Pleading Poverty, 
supra note 3, at 1503–04. 
 133 See JUDICIARY FY 2024 CONGRESSIONAL BUDGET, supra note 11, at 40. This budget consists of 
congressionally appropriated funds (estimated and requested by the U.S. Administrative Office and 
Judicial Conference) as well as nonappropriated funds from filing, PACER, and document fees, other 
legal and judicial services, and carryforward funds from previous years. 28 U.S.C. § 605; see Cui, supra 
note 124, at 25. The federal judiciary collected over $370,000,000 in fees during fiscal year 2021. 



N O R T H W E S T E R N  U N I V E R S I T Y  L A W  R E V I E W 

158 

incarcerated litigants, payment of a few dollars a month can have profound 
impacts on their food, health care, and access to their families. Moreover, 
incarcerated individuals are dependent on prisons to handle their funds and 
at risk of having their case dismissed as a result of communication mishaps 
not of their own making.134 Further, fees owed to courts can become a debt 
that is not dischargeable in bankruptcy. And debt becomes another hurdle 
that makes resumption of activities after detention more difficult. Again, 
information is limited; among the data missing are accounts from people 
subjected to this system. We cannot report whether they knew about the 
option to proceed IFP, what they thought about the information needed to 
apply, the role played by fees in their decision to pursue relief, and their 
impact. 

Arguments for imposing filing fees are predicated on a perceived need 
to deter frivolous filers and, akin to other user fees, to have some of the costs 
defrayed by those directly benefiting from a service. Yet little empirical 
information illuminates the efficacy of an entry barrier that is not 
progressive. Filing fees may be of little moment for many but weigh heavily 
on those with limited resources. Moreover, as discussed, a growing literature 
documents the burdens on and racially disparate impact of such obligations 
for subsets of individuals and their communities. In addition to the 
disproportionate impact on people with limited means and that criminal law 
enforcement has generated confinement for people of color at high rates, 
many commentators underscore that, at times, more is expended in seeking 
 
 134 See Sultan v. Fenoglio, 775 F.3d 888, 890 (7th Cir. 2015). The court explained: 

[T]here is actually a systemic problem in prison lawsuits like [petitioner’s]: [28 U.S.C. 
§ 1915(b)(2)] requires the payor (the prison) to process a drawer’s request for payment to permit 
the drawer to sue the payor. No such conflict-of-interest plagues ordinary commercial 
transactions. Even assuming that the prison is willing to put the court’s order for payment 
somewhere in the queue of [petitioner’s] creditors, it is entirely predictable that the prison will 
prefer to postpone [petitioner’s] ability to pursue litigation against itself. 

Id. Correctional employees in charge of this work have different titles depending on the jurisdiction and 
facility, from “supervisor of inmate trust accounts at the Cook County Jail,” to “inmate trust fund account 
custodian” to “custodian of [plaintiff’s] trust account.” See, e.g., Ray v. Cherrian, No. 10-c-4066, 
2010 WL 2696119, at *1 (N.D. Ill. July 2, 2010); Bumpus v. Porter, No. 3:21-cv-00531, 2021 WL 
4311210, at *1 (M.D. Tenn. Sept. 22, 2021); Bonner v. Core Civics of Am., No. 3:23-cv-01231, 2024 WL 
102212, at *1 (M.D. Tenn. Jan. 9, 2024). Soon after the passage of the PLRA, the AO issued guidance 
on collecting funds. According to the AO, the “primary responsibility [of courts] under [the PLRA] is to 
receive the funds provided by the prisoner or by prison agency officials. There is no duty on the part of 
the courts to attempt to collect these funds.” FED. JUD. CTR., RESOURCE GUIDE FOR MANAGING  
PRISONER CIVIL RIGHTS LITIGATION WITH SPECIAL EMPHASIS ON THE PLRA 21 (1996), 
https://www.prisonlegalnews.org/media/publications/federal%20judicial%20center%2C%20resource%
20guide%20for%20managing%20prisoner%20litigation%2C%201996.pdf [https://perma.cc/9ENP-
7NPJ] (citing Memorandum from Joseph J. Bobek, Assistant Dir. & Chief Fin. Officer, Admin. Off. of 
the U.S. Cts., to all Clerks, App. and Dist. Cts. (June 5, 1996) (on file with the Administrative Office of 
the U.S. Courts)). 
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payment than is received.135 The result has been a national movement to 
curtail or eliminate fees and assessments in state and juvenile courts. That 
work intersects with efforts to have fiscally conservative criminal law 
enforcement practices, which are promoted policies under rubrics such as 
“Right on Crime” and which join efforts focused on “Justice Reinvestment” 
and “Restorative Justice.”136 

Therefore, our fourth conclusion is that, while the focus of these 
movements has been on state and local proceedings, revisiting the federal fee 
statutes and their implementation is likewise needed. Contemporary 
practices impose costs on litigants, prisons, and the courts—including 
investments of time and energy in case law debates about how to assess 
levels of impoverishment sufficient to merit waivers. All that effort poured 
in generates less than five percent of federal courts’ budgets, and Congress 
has the resources to support the system fully. To end or reduce fees requires 
altering practices, legal doctrine, and statutes. A variety of alternatives, 
including some that could be borrowed from other regimes involving low-
income litigants, offer models on which to build. 

Key improvements need to come from Congress, which has the power 
to rewrite § 1915. As noted, in 2005, Congress revised the bankruptcy  
fee system, including providing a benchmark for full fee waivers rather  
than installment payments for Chapter 7 filers. Bankruptcy practice has 
likewise shifted. The Advisory Committee on Bankruptcy Rules sought 
improvements in 2015 through its “Forms Modernization Project,” which 
aimed to make the forms more legible to self-represented individuals as well 
as more useful.137 Bankruptcy fee waiver requests are simpler than forms for 

 
 135 For example, in Seattle, “Black men and women are significantly more likely than their peers to 
be sentenced to incarceration through a Washington superior court following a paid Seattle Municipal 
Court legal financial obligation sentence.” Frank Edwards & Alexes Harris, An Analysis of Court 
Imposed Monetary Sanctions in Seattle Municipal Courts, 2000-2017, at 6 (Aug. 10, 2020) (unpublished 
manuscript), https://osf.io/preprints/socarxiv/ajpqc [https://perma.cc/TDT3-8C2M]. Black men and 
women in Seattle are also more likely to be incarcerated following an unpaid legal financial obligation 
sentence. Id.; see also U.S. DEP’T OF JUST., supra note 22; ACLU, IN FOR A PENNY: THE RISE OF 
AMERICA’S NEW DEBTORS’ PRISONS 9 (Oct. 2010), https://www.aclu.org/wp-content/uploads/ 
publications/InForAPenny_web.pdf [https://perma.cc/6N6D-32Z4]. For perspectives on the expense of 
seeking payment, see, for example, Jeffrey Selbin, Juvenile Fee Abolition in California: Early Lessons 
and Challenges for the Debt-Free Justice Movement, 98 N.C. L. REV. 401, 408–09 (2020); see also 
MENENDEZ ET AL., supra note 123, at 9–11, 25–26. 
 136 See generally BRENNAN CTR. FOR JUST., EXCESSIVE PUNISHMENT (L.B. Eisen ed., 2024). 
 137 See David Lander, Six Years on the Bankruptcy Rules Committee: A Retrospective, NORTON 
BANKR. L. ADVISER (Thomas Reuters, New York, N.Y.), Dec. 2014, at 1; Official Form 103A  
(Committee Note), U.S. CTS. (2015), https://www.uscourts.gov/sites/default/files/form_b103a_cn.pdf 
[https://perma.cc/4EAK-AJZG]; Official Form 103B (Committee Note), U.S. CTS. (2015), 
https://www.uscourts.gov/sites/default/files/form_b103b_cn.pdf [https://perma.cc/U7JT-GJG5]. 
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district court litigants, and presumptions of periodic payments and waivers 
are keyed to federal poverty levels.138 Thus, the bankruptcy system is an 
example of an approach that is generally less intrusive in its questions and 
more uniform across the country. (Whether the system could be improved 
by dropping filing fee requirements for people below certain incomes is a 
question others have raised.)139 In the federal district courts, and even without 
legislation, the Judicial Conference can create parallel, uniform templates for 
IFP requests by civil litigants, prisoners included. In August of 2024, the 
Advisory Committee on Appellate Rules led the way with its proposed two-
page Form 4 to obtain IFP status on appeal.140 

A more ambitious set of reforms entails congressional revision of the 
PLRA to permit full waivers for prisoners, to revise the IFP statute to provide 
waivers for everyone with incomes below a certain threshold, and to 
eliminate the early screening on the merits that puts judges in the position of 
assessing only one side of the case, often based on pro se pleadings. Another 
alternative is for Congress or the courts to generate an IFP presumption, for 
example, of an automatic waiver if an individual’s average twelve-month 
income is less than three or four times the national poverty level and, if a 
filer is in detention, to impose fees only if a person is earning the minimum 
wage. 

As to altering legal doctrine, some courts have taken approaches akin 
to the Second Circuit’s 2023 Rosa ruling to ensure funds remain in 
commissary accounts so that prisoners can make co-payments for medical 
care, buy items from the commissary such as feminine hygiene products, 
augment the food provided, and support dependents. Other courts should 
follow suit. In addition, in light of the literature that prisoners in many 
systems have no income or are paid token amounts,141 the Supreme Court 
could revisit its 2016 decision reading the PLRA as requiring simultaneous 
fee payments rather than sequential payments.142 In the interim, the AO could 
adjust its civil cover sheet and its e-filing system to inform people about the 
opportunity to proceed IFP, to simplify the process for doing so, and to 
clarify the import of whatever questions are asked by specifying qualification 
standards. 

 
 138 Compare Appendix A (bankruptcy form “Application to Have the Chapter 7 Filing Fee Waived, 
Official Form 103B”), with Appendix D (non-prisoner IFP form for the District of Connecticut); compare 
Appendix B (bankruptcy form “Application for Individuals to Pay the Filing Fee in Installments, Official 
Form 103A”), with Appendix C (prisoner IFP form from the District of Connecticut). 
 139 See, e.g., Ondersma, supra note 30, at 2239–40. 
 140 See 2024 PROPOSED APPELLATE IFP FORM, supra note 95; Appendix G (proposed form). 
 141 ACLU & UNIV. OF CHI. GLOB. HUM. RTS CLINIC, supra note 73, at 55–60. 
 142 Bruce v. Samuels, 577 U.S. 82 (2016). 
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Fifth, for as long as the system remains as it is, more resources for filers 
are imperative to improve the information provided to judges. While the IFP 
statute has not been read to provide a right to counsel, it authorizes judges to 
“request an attorney to represent any person unable to afford counsel.”143 

About 85,000 filers across 94 district courts enter each year without lawyers. 
Given the numbers of lawyers admitted to the federal bar in each of the 
districts, and that many districts require lawyers to pay some fee toward court 
services such as libraries, the number of litigants in need of assistance is 
manageable, and some form of support from law-trained individuals could 
be offered to self-represented filers.144 Instead of limiting lawyers to 
“exceptional” instances, 145 the federal judiciary could issue a general call for 
each district to create mechanisms to enlist lawyers and nonlawyers to help 
sort the “frivolous” lawsuits from those with potential merit. Indeed, a robust 
literature documents the impact of a lawyer’s presence on the outcome of a 
variety of lawsuits,146 and many district courts have energetic recruitment of 
pro bono panels that provide models.147 Yet knowing about all the activity 
underway is labor-intensive. One way to begin is for the AO and FJC to 
collect and disseminate information about the many ways in which federal 

 
 143 28 U.S.C. § 1915(e)(1); Mallard v. U.S. Dist. Ct., 490 U.S. 296, 298 (1989). As the Seventh 
Circuit describes, § 1915(e)(1) “codifies the court’s discretionary authority to recruit a lawyer to represent 
an indigent civil litigant pro bono publico” but “does not authorize the federal courts to make coercive 
appointments of counsel.” Watts v. Kidman, 42 F.4th 755, 760 (7th Cir. 2022) (internal quotations 
omitted). 
 144 See 2023 TABLE C-13: U.S. DISTRICT COURTS—CIVIL PRO SE AND NON-PRO SE FILINGS, supra 
note 1. 
 145 When deciding that a case is “exceptional,” judges consider the merits, the complexity of legal 
issues, and the litigant’s ability to represent themselves. See Willis v. FBI, 274 F.3d 531, 533 (D.C. Cir. 
2001); see, e.g., Blackman v. Glob. Indus. Offshore, LLC, 228 F. App’x 410, 411 (5th Cir. 2007); Rouse 
v. Colorado State Bd. of Parole, 242 F. App’x 498, 501 (10th Cir. 2007); Pruitt v. Mote, 503 F.3d 647, 
654 (7th Cir. 2007); Crenshaw v. Herbert, 409 F. App’x 428, 430–31 (2d Cir. 2011); Houser v. Folino, 
927 F.3d, 693, 697 (3d Cir. 2019); DesRosiers v. Moran, 949 F.2d 15, 24 (1st Cir. 1991); Lowery v. 
Bennett, 492 F. App’x 405, 411 (4th Cir. 2012); Zamaro v. Moonga, 656 F. App’x 297, 299 (9th Cir. 
2016); United States v. Alford, 816 F. App’x 375, 376 (11th Cir. 2020). 
 146 See, e.g., Littman, supra note 3; Lindsay Nash, Universal Representation, 87 FORDHAM L. REV. 
503, 504 (2018); Robert A. Katzmann, Study Group on Immigrant Representation: The First Decade, 
87 FORDHAM L. REV. 485, 486 (2018). 
 147 One discussion of pro bono programs can be found in Andrew Hammond, The Federal Rules  
of Pro Se Procedure, 90 FORDHAM L. REV. 2689, 2718–20 (2022). Examples include Northern  
District Pro Bono Programs, U.S. DIST. CT. N. DIST. OF ILL., https://www.ilnd.uscourts.gov/ 
Pages.aspx?BQuMZcPiD1N2onwVG/J4/Q== [https://perma.cc/WJ32-NH5W]; Prisoner Assistance 
Program, U.S. DIST. CT. W. DIST. OF N.C., https://www.ncwd.uscourts.gov/prisoner-assistance-program 
[https://perma.cc/K4XM-2KFB]; Pro Bono Attorney Information, U.S. DIST. CT. E. DIST. OF N.Y., 
https://www.nyed.uscourts.gov/pro-bono-attorney-information [https://perma.cc/2A49-7WY4]; Pro 
Bono Program, U.S. DIST. CT. S. DIST. OF N.Y., https://www.nysd.uscourts.gov/attorney/probono 
[https://perma.cc/JE5P-AYFL]. 
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and state courts, along with communities and nonprofits, are assisting self-
represented litigants. The AO and FJC could create websites giving judges, 
litigants, and lawyers access to the innovations around the country aiming to 
support access to filers. 

Indeed, that compilation should include the many states which, with 
higher demands for court services, have developed “self-help centers” to 
offer support through a mix of technology and staff.148 A few law schools 
have justice “laboratories” that design and test programs to assist litigants  
as well as avoid the underlying problems.149 Across the country, innovations 
exist, but the federal judiciary has yet to provide a database to make 
knowledge of the various federal initiatives easily accessible. 

Moreover, Congress could build on its Pro Bono Work to Empower and 
Represent (POWER) Act, enacted with bipartisan support in 2018 and 
renewed in 2022.150 The law requires that, each year, the chief judge of each 
federal judicial district host at least one public event promoting free legal 
services to victims of domestic violence and sexual assault; the statute also 
calls for additional programming in districts with high Native American and 
Alaska Native populations.151 In 2022, an AO report counted 65 resulting 
“empowerment” events, virtual or in-person, organized by 76 judicial 
districts that “informed more than 6,000 people of the importance of pro 
bono work.”152 Calling for volunteers is one route; a more ambitious statute 
would provide funds for lawyer- and for nonlawyer-trained personnel for all 
litigants in need of assistance. This approach would be akin to the American 
Bar Association’s proposal for constitutional rights to and funding for “Civil 
Gideon,” and one means would be to provide a major expansion of the Legal 

 
 148 NAT’L CTR. FOR STATE CTS. & MASS. APPLESEED CTR. FOR L. & JUST., COURT-BASED  
SELF-HELP CENTERS (2023), http://www.ncsc.org/__data/assets/pdf_file/0016/92023/Court-Based-Self-
Help-Centers-National-Survey-Findings-Reccomendations-and-Best-Practices23.pdf [https://perma.cc/ 
2XN7-8UHR]. 
 149 See, e.g., ACCESS TO JUST. LAB, https://a2jlab.org [https://perma.cc/W53U-8DD2]; The Legal 
Design Lab, SLS, https://law.stanford.edu/organizations/pages/legal-design-lab [https://perma.cc/SD3C-
GBT2]; Georgetown Justice Lab, GEORGETOWN L., https://www.law.georgetown.edu/tech-
institute/initiatives/georgetown-justice-lab [https://perma.cc/P3HF-GU63]; SELF-REPRESENTED LITIG. 
NETWORK, https://www.srln.org [https://perma.cc/SY2D-F8K7]. 
 150 Pro Bono Work to Empower and Represent (POWER) Act of 2018, Pub. L. No. 115-237, 
132 Stat. 2447, amended by Pub. L. No. 117-252, 136 Stat. 2359 (2022). 
 151 See Rhonda McMillion, Power Play, 2018 ABA J. 70, 70. 
 152 Letter from Roslynn R. Mauskopf, Dir., Admin. Off. of the U.S. Cts., to Nancy Pelosi, Speaker, 
U.S. House of Representatives, and Kamala D. Harris, Pres., U.S. Senate (Dec. 20, 2022), 
https://www.govinfo.gov/content/pkg/CMR-JU10-00184777/pdf/CMR-JU10-00184777.pdf 
[https://perma.cc/BVT2-FCDW]; see also U.S. CTS. FOR THE NINTH CIRCUIT, 2022 ANNUAL REPORT 39–
40 (2023), https://cdn.ca9.uscourts.gov/datastore/judicial-council/publications/AnnualReport2022.pdf 
[https://perma.cc/7RPL-QJ22]. 
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Services Corporation, reduce the restrictions on the range of representation 
it is permitted to provide, and support other tailored programs. 

Whether assisted by pro bono or staff lawyers or other “navigators,” 
courts ought not make decisions without adequate facts. We discussed how 
many docket sheet entries were unclear, and we gave examples of instances 
when judges explained that a case was dismissed with leave to refile because 
the applicant did not provide sufficient information.153 

Thus, sixth and finally, we conclude as we began, with caveats on what 
we do not know as well as what we have documented here. The 2020 
Strategic Plan for the Federal Judiciary called on “leverag[ing] judiciary 
data to facilitate decision-making.”154 Yet current methods of collection and 
coding do not provide the comprehensive picture that should be available. 
This Essay has pulled together partial information on self-represented 
litigants in the federal courts seeking permission to file without fees to 
underscore the labor entailed and the costs of making decisions on the merits 
of those applications. Given that those rulings can determine the outcome of 
a person’s claim, the poverty (a sadly apt description) of information at that 
initial stage and its impact on individuals makes change imperative to both 
the underlying system and the data collection that we have partially 
excavated. 

 
 153 See, e.g., Freddie J. v. Kijakazi, No. 3:23-cv-01495-MPS, 2023 WL 8435858, at *1 (D. Conn. 
Nov. 14, 2023); Omayra V. v. Kijakazi, No. 3:23-cv-01455-MPS, 2023 WL 8435859, at *1 (D. Conn. 
Nov. 14, 2023). 
 154 ADMIN. OFF. OF THE U.S. CTS., STRATEGIC PLAN FOR THE FEDERAL JUDICIARY, supra note 128, 
at 20. 
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APPENDICES 

Appendix A: Application to Have Chapter 7 Filing Fee Waived, Official 
Form 103B, Bankruptcy155 

 
 155 Official Form 103B: Application to Have the Chapter 7 Filing Fee Waived, U.S. CTS. (Dec. 
2015), https://www.uscourts.gov/sites/default/files/form_b103b.pdf [https://perma.cc/M6Q8-76MR]. 
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Appendix B: Application for Individuals to Pay the Filing Fee in 
Installments, Official Form 103A, Bankruptcy156 
 

 
 156 Official Form 103A: Application for Individuals to Pay the Filing Fee in Installments, U.S.  
CTS. (Dec. 2015), https://www.uscourts.gov/sites/default/files/form_b103a.pdf [https://perma.cc/8LYC-
X3DX]. 
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Appendix C: Prisoner IFP Form (D. Conn. 2023)157 

 

 
 157 Prisoner’s Application to Proceed In Forma Pauperis in a Civil Rights Action, U.S. DIST. CT. 
DIST. OF CONN. (Dec. 15, 2023), https://www.ctd.uscourts.gov/sites/default/files/forms/Prisoner-IFP-12-
15-23.pdf [https://perma.cc/YJV5-US4E]. 
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Appendix D: Non-Prisoner IFP Form (D. Conn. 2023)158 
 
 

 

 
 158 Motion for Leave to Proceed In Forma Pauperis Pursuant to 28 U.S.C. §1915, U.S. DIST. CT. 
DIST. OF CONN. (Dec. 15, 2023), https://www.ctd.uscourts.gov/sites/default/files/forms/Non-Prisoner-
IFP-form-Rev-12-15-23.pdf [https://perma.cc/FLA2-Y3TC]. 
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