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Historians and Originalists 

Cass R. Sunstein* 

ABSTRACT 

Suppose that historians establish that the original public meaning of 
the First Amendment would produce a much less protective system of 
free speech than the one to which we have become accustomed, or to 
an interpretation of the due process clause that does not protect much 
at all. Or suppose, far more dramatically and consistent with the work 
of Stanford’s Jonathan Gienapp, that historians establish that 
contemporary lawyers and judges have mangled the founding, in the 
sense that they have fundamentally misunderstood what the founding 
generation established. What then? What comes after history? 
Nonoriginalists need not struggle much with that question, but 
originalists might have to bite some hard bullets. They might have to 
call for a system of constitutional law that contemporary judges, 
lawyers, politicians, and citizens would deplore. Alternatively, they 
might defend public meaning originalism on the ground that it protects 
the rule of law and related values, even if it does not really channel the 
founding in the sense that historians would, and even if it produces a 
constitutional order that the founding generation would not recognize 
and would in fact abhor. But most originalists are unlikely to want to 
defend their approach on that ground; for better or for worse, they seek 
to maintain continuity with the founding era. The affective pull of 
originalism lies in a claim of continuity, even though the best 
arguments on behalf of originalism have exactly nothing to do with 
that affective pull 

I. HISTORIANS, DISORIENTING JUDGES AND LAWYERS 

Suppose that judges and lawyers have misunderstood the founding 

generation in crucial respects. Suppose that at the time of the founding, “the 

Constitution” was understood to include not only the written text of the 

document, but also a set of background principles and understandings, 

thought to be part of natural law. Suppose too that it was widely understood 
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in 2025, and especially to Jonathan Gienapp. 
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that the people’s representatives would have a great deal of room to give 

meaning and content to the Constitution, written and unwritten. Suppose 

finally that constitutional rights were far more limited than we now take 

them to be, in the sense that (for example) the people’s representatives could 

regulate speech that they reasonably deemed to be dangerous and could 

restrict the ownership and possession of guns if they reasonably believed 

the restriction to be justified. 

Suppose, that is, that historians established that the founding generation 

saw things so differently from how we now see things that it is exceedingly 

difficult for modern judges and lawyers even to think themselves into the 

founding generation’s world. The past, as they say, is a foreign country, and 

when we visit our own, we get lost. We understand almost nothing. 

Broadly speaking, all this is suggested, and powerfully defended, in 

Jonathan Gienapp’s brilliantly illuminating and profoundly disorienting 

book.1 It is called Against Constitutional Originalism, and that is an apt title, 

but it is actually more ambitious and jarring than that. It could easily have 

been called, Our Misunderstood Founding, or Everyone Believes in a Living 

Constitution. Gienapp’s argument is very different from, and far more 

destabilizing and fundamental than, standard arguments against 

originalism, which tend to urge that originalism would produce an 

unacceptable set of results. Gienapp’s central claim is not (for example) that 

originalism would yield a truncated set of constitutional rights. It is instead 

that the founding generation had an understanding of what a constitution is 

that is essentially unfamiliar to most of us, including contemporary 

originalists. When those originalists (and others who seek to use the original 

understanding on the ground that it is at least relevant) speak of the original 

public meaning of the founding document—well, they haven’t got a clue. 

My question here is simple: What follows from that? 

II. OUR WORLD AND WELCOME TO IT 

To approach that question, let us back up. Suppose that a theory of 

constitutional interpretation would lead to the conclusion that the federal 

government may discriminate on the basis of race; that federal and state 

governments can ban speech whenever they consider it to be dangerous; 

that the takings clause does not include “regulatory takings”; that federal 

and state governments are free to discriminate on the basis of sex; that the 

Bill of Rights does not include the right to buy or use contraceptives. Or 

suppose that a theory of interpretation would produce a set of outcomes that 

would be palpably unjust, brutal, or even savage. Is that a problem? A 

decisive objection? Does it count against a theory of interpretation that it 

 

 1. See JONATHAN GIENAPP, AGAINST CONSTITUTIONAL ORIGINALISM: A HISTORICAL CRITIQUE 
(2024). 
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would lead to abhorrent results, or would that conclusion be intolerably 

“result-oriented”? 

I submit that in order to choose a theory of constitutional interpretation, 

judges (and others) must seek “reflective equilibrium,” in which their 

judgments, at multiple levels of generality, are brought into alignment with 

one another. Indeed, there is no other way to choose a theory of 

constitutional interpretation. It follows that judges (and others) are required 

to consider the consequences of their choice for particular judgments that 

operate as provisional “fixed points.” If a theory of interpretation would 

allow the federal government to discriminate on the basis of race and sex, 

it is at least presumptively unacceptable for that reason. 

A tempting response is that the choice of interpretive theory cannot 

possibly depend on the results that it yields. Perhaps the choice must be 

made on the basis of some commitment that might seem more fundamental 

or binding. The problem with that response is that it rests on an illusion of 

compulsion. Among the reasonable candidates, judges (and others) are not 

compelled to adopt a theory of interpretation; they must make a choice. To 

do that, judges (and others) are required to think about the consequences 

(writ large) of their choice; it is insufficient to point (for example) to the 

supposed nature of communication or interpretation, or to abstract ideas 

about democracy and founding moments (though those ideas are relevant). 

For some people, of course, it remains possible that the systemic advantages 

of a particular theory of interpretation are very weighty, and might dwarf 

the disadvantages in terms of one, two, ten, or 1000 highly undesirable 

rulings in particular cases. But that is the kind of question that must be asked 

by those choosing among theories of interpretation. 

These claims are meant to insist on the connection between the search for 

reflective equilibrium and foundational questions about constitutional law. 

In A Theory of Justice, John Rawls elaborates the basic idea of reflective 

equilibrium for purposes of moral and political philosophy.2 He begins with 

this suggestion: “There are some questions which we feel sure must be 

answered in a certain way. For example, we are confident that religious 

intolerance and racial discrimination are unjust.”3 On some issues, we are 

confident that we “have reached what we believe is an impartial judgment,”4 

and the resulting convictions are “provisional fixed points which we 

presume any conception of justice must fix.”5 At the same time, there are 

some questions on which we lack clear answers, and our aim might be to 

“remove our doubts.”6 We might want our “principles to accommodate our 

 

 2. See JOHN RAWLS, A THEORY OF JUSTICE 18 (1971). 

 3. Id. at 17. 

 4. Id. at 18. 

 5. Id. 

 6. Id. 
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firmest convictions and to provide guidance where guidance is needed.”7 

As Rawls understands the matter, “we work from both ends,”8 involving 

both abstract principles and judgments about particular cases. If some 

general principles “match our considered convictions”9 about those cases, 

there is no problem. In the case of discrepancies, we might “revise our 

existing judgments” about particular cases, “for even the judgments that we 

take provisionally as fixed points are liable to revision.”10 We go back and 

forth between principles and judgments. When we produce “principles 

which match our considered judgments duly pruned and adjusted,” we are 

in “reflective equilibrium,” defined as such because “our principles and 

judgments coincide,” because “we know to what principles our judgments 

conform and the premises of their derivation.”11 

To be sure, the equilibrium might not be stable. It might be upset if, for 

example, reflection “lead[s] us to revise our judgments.”12 It is important to 

emphasize that on Rawls’ account, a “conception of justice cannot be 

deduced from self-evident premises or conditions on principles”; it is a 

matter “of everything fitting together into one coherent view.”13 It is also 

important to emphasize Rawls’ suggestion that we consult “our considered 

convictions at all levels of generality; no one level, say that of abstract 

principle or that of particular judgments in particular cases, is viewed as 

foundational. They all may have an initial credibility.”14  

If we accept this account, there are critical differences between moral and 

political philosophy and other kinds of inquiries. One might, for example, 

have a firm intuition that the earth is flat, that the proper spelling of 

“accommodate” is “accomodate,” or that carbon dioxide emissions cannot 

possibly cause climate change, but those intuitions should not be given 

much weight (even if people do give them such weight). 

Rawls stresses that our considered judgments might be wrong. They 

might be “subject to certain irregularities and distortions.”15 When we are 

given “an intuitively appealing account” of what justice requires, we may 

well revise our “judgments to conform to its principles even though the 

theory does not fit” our existing judgments exactly.16 We might do this if, 

for example, we can identify “an explanation for the deviations”17 that 

undermines our confidence in our original judgments, and if we can now 

 

 7. Id. 

 8. Id. 

 9. Id. 

 10. Id. 

 11. Id. 

 12. Id. 

 13. Id. at 19. 

 14. JOHN RAWLS, POLITICAL LIBERALISM 8 n.8 (1993). 

 15. RAWLS supra note 2, at 42. 

 16. Id. 

 17. Id. at 43. 
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accept a new judgment. Rawls urges that “from the standpoint of moral 

philosophy, the best account of a person’s sense of justice is not the one 

which fits his judgments prior to his examining any conception of justice, 

but rather the one which matches his judgments in reflective equilibrium.”18 

Rawls emphasizes that “a person’s sense of justice may or may not 

undergo a radical shift.”19 He also emphasizes that it may be very difficult 

to reach reflective equilibrium. To put all of our judgments, at every level, 

into order, after consulting “all philosophically relevant arguments,”20 

might be quite challenging. Still, we do our best.21 

In discussions about what morality requires, the search for reflective 

equilibrium should be familiar. You might be drawn to utilitarianism; does 

that mean that you would strangle a child if that is the only way to save a 

village? Utilitarianism might be inconsistent with judgments about 

particular cases that operate as provisional fixed points, and it might 

ultimately be rejected for that reason.22 You might be drawn to Kantianism; 

does that mean that you would not lie, even when it is the only way to divert 

a terrorist? Kantianism might also be inconsistent with judgments about 

particular cases that operate as provisional fixed points, and it might be 

rejected for that reason.23 There has been a great deal of recent discussion 

about people’s moral judgments about particular cases, and about whether 

they should operate as fixed points. It is possible that they should not be. 

III. THEORIES OF CONSTITUTIONAL INTERPRETATION 

Here are some approaches to constitutional interpretation, offered with an 

acknowledgement that some of them overlap24: 

 

 18. Id. 

 19. Id. 

 20. Id. 

 21. There is of course a great deal of philosophical work on the search for reflective equilibrium. 
See, e.g., NORMAN DANIELS, JUSTICE AND JUSTIFICATION: REFLECTIVE EQUILIBRIUM IN THEORY AND 

PRACTICE (1996); Sem de Maagt, Reflective Equilibrium and Moral Objectivity, 60 INQUIRY 443 
(2016); Norman Daniels, Reflective Equilibrium, STAN. ENCYC. PHIL. (Edward N. Zalta & Uri 
Nodelman eds., Apr. 28, 2003, revised Oct. 14, 2016), 
https://plato.stanford.edu/archives/fall2023/entries/reflective-equilibrium. For present purposes, it is not 
necessary to explore the details, interesting though they are. 

 22. See J.J.C. SMART & BERNARD WILLIAMS, UTILITARIANISM: FOR AND AGAINST (1973). 
Williams’ essay is a case study in this approach, and it is worthwhile to consider it in the context of 
Joshua D. Greene, Beyond Point-and-Shoot Morality: Why Cognitive (Neuro)Science Matters for 
Ethics, 124 ETHICS 695 (2014). 

 23. There is also moral particularism, embodied (roughly) in the view that judgments about 
particular cases deserve priority and that we should not search for reflective equilibrium. See Jonathan 
Dancy, Moral Particularism, STAN. ENCYC. PHIL. (Edward N. Zalta & Uri Nodelman eds., June 6, 2001, 
revised Sept. 22, 2017), https://plato.stanford.edu/entries/moral-particularism. There is no analogy (I 
hope) in constitutional theory. 

 24. Most of these are discussed illuminatingly in Lawrence B. Solum, The Public Meaning Thesis: 
An Originalist Theory of Constitutional Meaning, 101 B. U. L. REV. 1953, 1965 (2021). Solum also 
discusses Original Law Originalism, which draws attention to original constitutional law as it existed 
during the time of ratification. See William Baude & Stephen E. Sachs, Originalism’s Bite, 20 GREEN 
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1. Semantic originalism: The Constitution must be interpreted in a 
way that is consistent with the original semantic meaning of its 
words.25 On that view, for example, “executive power” cannot be 
interpreted to diverge from its semantic meaning at the time of the 
founding,26 but interpreters are not necessarily bound by the original 
understanding of what that power specifically entailed, or of how far it 
reached.27 

2. Public meaning originalism, with the contextual enrichment of 
history (including contextual disambiguation): The Constitution must 
be interpreted in a way that fits with its original public meaning, 
including not only semantic meaning but also the shared public 
context,28 which includes various forms of “contextual enrichment.”29 
In Solum’s words, public meaning “is meaning for the public, 
understood as the citizenry of the United States, and hence is related to 
the legal concept of ‘ordinary meaning’ as opposed to ‘technical 
meaning.’”30 

3. Original methods originalism: The Constitution must be 
interpreted in light of interpretive rules that an informed observer 
would have reasonably believed applied to the Constitution.31 On that 
view, judges need to follow those rules. 

4. Democracy-reinforcing judicial review: The Constitution should 
be interpreted in a way that makes the democratic process work as well 
as possible, and that makes up for deficits in it—by, for example, 
vigorously protecting the franchise.32 

5. Traditionalism: The Constitution, or large portions of it, should 

 

BAG 2D 103 (2016). I greatly admire Baude and Sachs, but I do not discuss their approach separately 
here. 

 25. See Lawrence B. Solum, The Unity of Interpretation, 90 B. U. L. REV. 551, 572 (2010). 

 26. See Lawrence B. Solum, The Fixation Thesis: The Role of Historical Fact in Original Meaning, 
91 NOTRE DAME L. REV. 1, 7 (2015) (“[O]riginalist theories agree that the communicative content of 
the constitutional text was fixed at the time each provision was framed and ratified.”). 

 27. I am bracketing for the present purposes the right understanding of “the construction zone” and 
will do that for much of the discussion here. Solum has discussed the issue illuminatingly in many 
places. See, e.g., Solum, supra note 24. 

 28. See id. This is the form of originalism discussed and challenged in Richard H. Fallon, Jr., The 
Chimerical Concept of Original Public Meaning, 107 VA. L. REV. 1421 (2021). 

 29. See Solum, supra note 24, at 1983-88. 

 30. See id. at 1963. Solum also writes: “There are caveats and possible exceptions, but the general 
implication . . . is that the meaning of the constitutional text is a function of the conventional semantic 
meanings of the words and phrases as they are enriched and disambiguated by the public context of 
constitutional communication. In unusual cases, there can be divergence between the meaning of 
constitutional provisions that were intended by its Framers and public meaning.” Id. at 2048. See Fallon, 
supra note 28, at 1427, for the argument that “original public meanings, in the sense in which originalists 
use that term, are insufficient to resolve any historically contested or otherwise reasonably disputable 
issue.” Solum disagrees. See Solum, supra note 24. 

 31. See JOHN O. MCGINNIS & MICHAEL B. RAPPAPORT, ORIGINALISM AND THE GOOD 

CONSTITUTION (2013). 

 32. See JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW (1981); 
STEPHEN BREYER, ACTIVE LIBERTY: INTERPRETING OUR DEMOCRATIC CONSTITUTION (2006). 
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be interpreted in a way that fits with, and entrenches, longstanding 
commitments and practices.33 The due process clause might, for 
example, be understood to incorporate traditional understandings of 
the content of “liberty,” and not to allow judges to adopt evolving or 
novel understandings of that term. 

6. Moral readings: The Constitution should be subject to a “moral 
reading,” in the sense that its terms should be interpreted in a way that 
makes best moral sense of them.34 If the best moral reading of “liberty” 
extends beyond the original understanding, or beyond tradition, judges 
should adopt that best reading. 

7. Thayerism: The Constitution should be interpreted in a way that 
gives the political process maximum room to maneuver, in the sense 
that all reasonable doubts should be resolved favorably to Congress 
(and perhaps the President).35 

8. Common law constitutionalism: The Constitution should be 
interpreted in common-law fashion; it is best taken as the foundation 
for a process of case-by-case judgment, in which the document’s text, 
and the original understanding or the original public meaning with 
contextual enrichment, are relevant but do not have decisive roles.36 

IV. FIXED POINTS AND CONSTITUTIONAL INTERPRETATION 

Are there fixed points in constitutional law? How provisional are they? 

How do they bear, and how should they bear, on our judgments about the 

appropriate approach to constitutional interpretation? In constitutional law, 

how should we understand the idea of fixed points? 

Many people would refuse to accept a theory of constitutional 

interpretation that is inconsistent with Brown v. Board of Education.37 If a 

proposed theory would allow racial segregation by state governments, the 

theory would (in their view) have to be rejected. The reason, in short, is that 

a constitutional order that allowed racial segregation would be intolerably 

 

 33. See Cass R. Sunstein, Due Process Traditionalism, 106 MICH. L. REV. 1543 (2008) 

 34. See RONALD DWORKIN, FREEDOM’S LAW: THE MORAL READING OF THE AMERICAN 

CONSTITUTION (1996). Some originalists do appear to be moral readers in practice. See ADRIAN 

VERMEULE, COMMON GOOD CONSTITUTIONALISM (2022). For what is (in my view) a vivid illustration, 
see United States v. Vaello Madero, 596 U.S. 159 (2022) (Thomas, J., concurring). For a general 
treatment, see FRANK B. CROSS, THE FAILED PROMISE OF ORIGINALISM (2013). This fact does not, 
however, discredit originalism, though it might discredit (some) originalists. 

 35. See James Bradley Thayer, The Origin and Scope of the American Doctrine of Constitutional 
Law, 7 HARV. L. REV. 129 (1893). Note that this approach is incomplete; we need a background theory 
about how to discern meaning. We could imagine Thayerian originalists, who would uphold statutes 
and regulations against constitutional attack unless the violation of the document, on the right originalist 
premises, was clear. We could imagine moral reader Thayerians and common good Thayerians as well. 
Actually, we do not have to imagine. See VERMEULE, supra note 34, appears to be a common good 
Thayerian. 

 36. DAVID A. STRAUSS, THE LIVING CONSTITUTION (2010). 

 37. 347 U.S. 483 (1954). 
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unjust, and we should not understand our constitutional order to be 

intolerably unjust unless we are strictly required to do so. So long as a theory 

of interpretation is optional, we should not adopt one that allows intolerable 

injustice (or brutality, or savagery). It should be clear that what is taken as 

intolerably unjust (or brutal, or savage) by some is not so taken by others, 

which helps explain why different people have different fixed points. 

Simply as a matter of constitutional sociology, it seems reasonable to 

suggest that a commitment to certain cases has played a massive role in 

thinking about the plausibility of theories of constitutional interpretation, 

and that clarity that one or another of these decisions was right, or that some 

other decision was wrong, has helped to motivate and to ground some of 

those theories. As a matter of constitutional sociology, that is a singularly 

interesting fact: judges and others are at pains to urge that for one or another 

reason, their preferred theory does not throw (too many, or the wrong) fixed 

points into history’s ashbin. But I am also suggesting that whatever we think 

of any particular holdings, the use of fixed points in deciding among 

theories of interpretation is not merely a matter of constitutional sociology. 

In this domain, there is no alternative to the search for reflective 

equilibrium. 

Suppose that someone proposes a theory of interpretation that is 

consistent with all, or almost all, of the relevant fixed points. (Yours, for 

example.) Would you be inclined to accept it? In part for that very reason? 

If so, would you be right to do so, or would you be unprincipled, or engaged 

in a form of special pleading? Note that there is a large and critical 

difference between fixed points and preferred results. A theory might not 

yield all of one’s preferred results (it had certainly better not; a main point 

of a theory of interpretation is to constrain), but it might also yield, or at 

least not foreclose, all, most, or many of one’s fixed points. Note as well 

that I am suggesting that when choosing among theories of constitutional 

interpretation, the relevant fixed points for judges (or others) are, and must 

be, their own, and in that sense personal. Of course, it is also true that judges 

should be humble and should be concerned to ensure that their own fixed 

points are not idiosyncratic. They ought to pay respectful attention to the 

perceived wisdom of the legal culture in taking some decisions, and not 

others, as fixed points. 

Turn now to originalism. As we have seen, that idea can be understood in 

many different ways, and I bracket the differences here. There is a fair 

argument that, on the right view of originalism, it would throw a great deal 

of existing constitutional law into doubt. It might well mean, for example, 

that Brown was wrong; that the national government can discriminate on 

the basis of both race and sex; that the Due Process Clause of the Fifth 

Amendment is a narrow concept and does not even require “procedural due 
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process”38; and that the First Amendment does not forbid governments from 

imposing what they deem to be reasonable regulations on speech. If so, what 

follows? Is it not fair to ask: Why should anyone be an originalist, if it would 

lead to a constitutional order that is vastly inferior to our own? 

V. UNDERSTANDING HISTORY 

What of historical work? Suppose that Gienapp is right and that lawyers 

and judges have badly misunderstood the founding. Suppose that lawyers 

and judges have not even understood the conception of “a constitution” at 

the founding, wrongly supposing that the text is exhaustive of what the 

Constitution is and mangling an assortment of background understandings 

as well. Suppose that if we went in a time machine and asked what “the 

Constitution” meant, we would be stunned by the answer. Suppose too that 

contemporary originalism badly misconceives the original meaning of the 

Constitution. Suppose that contemporary originalists turn out to be living 

constitutionalists. Now return to the question with which I began. 

Nonoriginalists need not struggle much with that question. Democracy-

reinforcers could continue to do their work even if they think that Gienapp 

has the history right. Or suppose that one believes in moral readings. If the 

best moral reading of “liberty” extends beyond the original public meaning, 

judges should adopt that best reading. Here again historical work would not 

matter much. Or suppose one believes that the Constitution should be 

interpreted in common-law fashion and insists that it is best taken as the 

foundation for a process of case-by-case judgment, extending over time. 

Once again, historical work, delivering plenty of jolts and surprises, would 

be interesting but need not be decisive for purposes of constitutional law. 

For originalists, Gienapp’s work is, I think, far more challenging (and 

hence his title does make sense). A tempting possibility would be to bite the 

historical bullet and to say something like this: “We follow the historical 

work wherever it leads. If originalism has different consequences from 

those we thought it had, so be it.” Consider a straightforward case. Suppose 

that on originalist premises, the First Amendment does not protect 

commercial advertising. If so, the proper interpretation of the First 

Amendment is easy. To make sense of that conclusion, we would need to 

specify the right understanding of originalism. Suppose that we are public 

meaning originalists. It might turn out that the original public meaning of 

the First Amendment is X, when we thought it was Y. If so, judges should 

say that it is X. The only qualification has to do with stare decisis. 

Originalists debate whether and when judges must agree to follow their own 

 

 38. For an illuminating and in some ways startling discussion, see Max Crema & Lawrence B. 
Solum, The Original Meaning of “Due Process of Law” in the Fifth Amendment, 108 VA. L. REV. 447 
(2022). 
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precedents, even if those precedents defy the original public meaning. 

But Gienapp’s challenge is far more fundamental. It suggests not that we 

have misunderstood the original public meaning of particular clauses, but 

that we have mangled the founding. If convinced, a considered originalist 

might say that our task is simple: We must stop mangling the founding. If 

so, we should recover the assortment of understandings that defined “the 

Constitution” in the period from (say) 1787 to 1792. If the result is to 

diminish the current level of protection of the First and Second 

Amendments, so be it. If the result is to give new meaning to the Ninth 

Amendment, and thus to protect a host of rights not listed in the written 

document, so be it as well. All this would entail a radical rethinking of what 

the Constitution is and means. But perhaps that is what originalism, 

properly understood, turns out to entail.39 Any other approach might create 

a living constitution, which is what originalists have long been at pains to 

avoid. 

Consider a different view, one to which, I suspect, some contemporary 

originalists might be drawn. Even if Gienapp is right, judges should follow 

the original public meaning of the founding document. They should do that 

even if the result is to produce a constitutional order that the founding 

generation would abhor—and in that sense, a living constitution. (Recall 

that Gienapp insists that originalists are living constitutionalists.) Why—it 

might be asked—is that a sensible project? One reason involves stability 

and the rule of law: Following the original public meaning might be a way 

of ensuring that the meaning of the Constitution is not different on Friday 

from what it was on Monday. Another reason involves judicial 

policymaking and rule by judges: If judges follow the original public 

meaning, as understood on originalist grounds (and not Gienappian 

grounds), they might be unleashed to understand the Constitution in 

accordance with their own values. For these and other reasons, judges who 

adhere to the original public meaning might produce a constitutional order 

superior to that which would be produced by any alternative. On this view, 

the reason for original public meaning originalism would not be that it 

produces a set of outcomes that the founding generation would embrace (or 

even recognize). It is that it would produce a set of outcomes that are best. 

One more time: Gienapp urges, quite plausibly, that originalism as it is 

now practiced is a form of living constitutionalism, because it is not 

connected with the understanding of “the Constitution” in the founding era. 

On the argument I am sketching, that may be entirely true. But perhaps it is 

not necessarily a decisive objection, or an objection at all, to originalism. 

 

 39. Gienapp himself is keenly interested in the idea of “translation,” brilliantly elaborated by 
Lawrence Lessig. There is much to be said about translation, but one might question whether it should 
(in my view) be counted as a form of originalism, at least as originalism is now practiced. It is also fair 
to wonder (I think) whether translation tends to converge with moral readings as Dworkin understands 
them. 
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Originalism might be defended as the best approach to interpretation, even 

if it is disconnected from central understandings in the founding period. 

Here is my question: Why would it be surprising, even shocking, if most 

originalists, on the bench or in the academy, embraced that argument, 

agreed that they are in a sense living constitutionalists, and called for public 

meaning originalism on rule of law and related grounds? The answer seems 

plain. Most originalists seem to believe it essential for them to say that their 

approach maintains continuity with the views and commitments of the 

founding generation. If public meaning originalism sacrifices that 

continuity, many originalists would, I think, be deeply discouraged and 

perhaps even abashed. They would think that the rug had been pulled out 

from under them. They would think that a reason (the reason?) they favor 

originalism has been taken away. They do not want to be engaged in a 

project of living constitutionalism. 

What I am suggesting here is that public meaning originalism could be 

defended and embraced even so. We can go further. The best arguments for 

originalism do in fact point to rule of law and associated values, not to 

continuity with the views and commitments of the founding. But the 

affective pull of originalism, as we might call it, depends on that continuity. 

The affective pull depends on some combination of ancestor worship (the 

founders were gods, more or less) and a claim of contractual obligation (we 

agreed to these terms, and not to others; we should fulfill the contract unless 

and until it is changed). But an affective pull is not an argument. Ancestor 

worship does not make sense in this context (the founders were indeed 

great, but they were not gods). No living person signed the supposed 

contract. The best justifications for originalism lie elsewhere.40 They have 

nothing at all to do with “our” supposed agreements. 

VI. A FINAL WORD 

A theory of interpretation would hardly be unacceptable if it leads to 

some bad consequences, including unfixing some fixed points, if its overall 

consequences are good. (Indeed, any theory of interpretation had better lead 

to at least some bad consequences.) The suddenly doubtful validity of some 

provisional fixed points is necessarily a problem, but it is not necessarily a 

decisive objection to a theory of interpretation. Whether it is one or the other 

depends on the magnitude of the losses and the gains. 

It is not possible to choose a theory of constitutional interpretation 

 

 40. See Lawrence B. Solum, Outcome Reasons and Process Reasons in Normative Constitutional 
Theory, 172 U. PA. L. REV. 913 (2024). It is foolhardy to disagree with Solum. Still, I do not embrace 
originalism, but not because it would fail to maintain continuity with the views and commitments of the 
Founding generation. My own reason is different: it would obliterate too many fixed points. It would 
not produce a satisfactory constitutional order. 
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without making a judgment of that kind, even if it depends on a degree of 

speculation about institutional capacities. The broader point is that for those 

who are choosing among possible theories, the search for reflective 

equilibrium is the only game in town, even if different people will disagree 

about where that search takes them. 


