NOTES

VOTING RIGHTS OF PREFERRED STOCKHOLDERS UNDER THE
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935*

Tae Public Utility Holding Company Act of 19351 compounded to
rectify a long series of corporate abuses,? censures the use of preferred stock
in general, and non-voting preferred stock in particular, as a method of
utility financing.® The ideal corporation envisaged by Section 7(c) (1) has
one class of stock sharing equally in dividends and voting rights. That sec-
" tion, however, applies only to issues of new securities and is hedged with
such multitudinous exceptions? that it dpes little more than raise a pre-
sumption.® To protect the many preferred issues permitted, sections were
added to the Act insuring voting rights to preferred stockholders. Tor
example, a declaration to alter rights of outstanding securities is denied
effectiveness under Section 7(c) if it “will result in an unfair or inequitable
distribution of voting power.”® But the Commission’s leniency in applying
this section? left it to Section 11(b)(2) to assure real voting rights to pre-
ferred stock.® In response to the broad mandate to prevent anything which
would “unfairly or inequitably distribute voting power among securities,”?

* New York State Electric & Gas Corp., Holding Company Act Release No. 2807,
June 9, 1941,

1. 49 Srar. 803 (1935), 15 U. S. C. §79 (Supp. 1939).

2. See, e.g., SEC REPORT ON THE STUDY AND INVESTIGATION oF THE WORK, AcCTivi~
TIES, PERSONNEL AND FuncrioNs oF PROTECTIVE AND REORGANIZATION COMMITTEES
(1938) Pt. VII pp. 109-97, 397-400, 480-81. See also Commissioner (later Chairtnan
and now Judge) Frank’s memorable dissent in The North American Co, 4 S. E, C. 434,
462-516 (1939). .

3. “Control . . . exerted through disproportionately small investment” was cited
to show the necessity for control of holding companies. § 1(b)(3).

4. See §§6(b) and 7(c) (2).

5. The requirement of voting common stock issues in § 7(c) (1) raises a presumption
in favor of voting common stock in all cases. Community Power and Light Co., 6 S. E. C.
182, 194, n. 4 (1939) ; ¢f. National Gas and Elect. Corp,, 2 S. E. C. 632, 639 (1937).

" 6. Section 7(d) (6) might also be applied since it relates to the terms and conditions
of issue and sale.

7. Despite extremely inequitable distribution of voting power in many cases, the
Commission avoided a decision under §7(e) and reserved jurisdiction for subsequent
action pursuant to §11(b) (2). Columbia Gas & Elect. Corp.,, 4 S. E. C. 406 (1939);
New York and Richmond Gas Co., 4 S. E. C. 535 (1939) ; Philadelphia Co,, 6 S. E. C.

752 (1940) ; Securities Corp. General, Holding Company Act Release No. 2301, Sept,
23, 1940. See Comment (1941) 50 Yare L. J. 1228, 1229 for the opinion that § 7(e) may
not apply where an existing inequitable distribution of voting power is exaggerated.

8. The first proceedings under § 11(b) (2) were instituted on May 9, 1940, Hold-
ing Company Act Release No. 2051. '

9. Section 11(a) imposes on the Commission the duty to examine the corporate
structure of every registered holding company and subsidiary company thercof to discover
how voting power may be fairly and equitably distributed. § 11(b)(2) then directs the

138
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the Commission slowly filled in the vague outline of “fair and equitable”
and enfranchised preferred stockholders.1?

The ultimate enfranchisement was reached in Columbia Gas and Elcctric
Corporation™ and Northern New England Company}* where the corpor-
ations involved were virtually handed over to the old preferred stockholders.
In the former, the applicant sought a finding pursuant to Section 11(e)
that its plan of reorganization satisfied the requirements of Section 11(b) (2).
The preferred investment was almost equal to the common equity and, since
most of the latter was represented by a special capital surplus to be used
for further possible write-downs, might become many times greater.}® Never-
theless, the preferred stock was to be given one vote per share only upon
the happening of four quarterly defaults, without a greater vote in the event
of continued defaults. The Commission found such a slim voting power in
relation to the investment of the preferred stock an unfair and inequitable
distribution of voting power which caused the plan to fall short of the require-
ments of Section 11(b) (2).2* The Commission, however, went beyond the
needs of the case to say:1°

“To satisfy the requirements of Section 11(b)(2) it is not suffi-
cient to give preferred stockholders a vote. The vote, to be effective,
must be such as will afford them recognition in the corporation in

Commission to order companies to “take such steps as the Commission shall find necces-
sary to ensure that the corporate structure or continued existence of any company in the
holding company system does not . . . unfairly or inequitably distribute voting power
among security holders.”” The clause relating to distribution of veting power, unlile other
provisions of § 11(b) (2), relates to both holding companies and operating companies.

10. See, in general, Meck and Cary, Regulation of Corporate Finance and Manage-
ment under the Public Utility Holding Company Act of 1935 (1938) 52 Hanv. L. Rev.
216, 224-226; Comment (1941) 50 Yare L. J. 1228. After the dissent in North American
Co., 4 S. E. C. 434, 462, preferred stocks were given the right to vote as a class in cases
where they were affected, such as issues of prior or parity preferred, issues of unsecured
debt securities, merger, and alteration of rights and preferences. E.g., Southwestern Gas
and Elect. Co., 6 S. E. C. 806 (1940) ; Central Ohio Light and Power Co.,, 5 S. E. C.
651 (1939) ; Wisconsin Gas and Elect. Co., 5 S. E. C. 418 (1939); West Penn Power
Co.,, 5 S. E. C. 376 (1939); San Antonio Public Service Co., 5 S. E. C. 336 (1939);
New York State Electric & Gas Corp., 5 S. E. C. 214 (1939). SEC Rerorr, supra note
2, Appendix B, is replete with cases showing the need for such rights to vote and to vote
as a class.

11. Holding Company Act Release No, 2477, Jan. 10, 1941. Sce note 7 supra for an
earlier decision involving the company, in which the question of inequitable distribution
of voting power was avoided. The present case was not so important for what it did
as for what it said. See The North American Co., 4 S. E. C. 434 (1939) (clect gne-quar-
ter of the board before default) ; San Antonio Public Service Co., 5 S. E. C. 336 (1939)
(one vote per share before default) ; Utilities Power & Light Corp., § S. E. C. 433 (1939)
(elect two directors before default).

12, Holding Company Act Release No. 2737, May 3, 1941,

13. The preferred investment was $120,897,880, including $9,630,780 of surplus repre-
senting the liquidation premium on the preferred stock. The common capital plus surplus
was $133,394,230, of which $116,093,939 represented the special capital surplus.

14. The company unsuccessfully sought to escape the holding by pointing to its goad
dividend record. Brief for applicant, p. 64.

15. Holding Company Act Release No. 2477, Jan. 10, 1941, 24,
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an amount substantially corresponding to the proportion of their
investment in the corporation.”

The Commission thus announced its intention to grant preferred stock the
voting rights of common stock,!® even before default in preferred dividends.
The application of this rule in succeeding Section 11(b)(2) proceedings
would have given preferred stockholders voting control in many companies
and would, as a result, undoubtedly have discouraged future issues of pre-
ferred stock.l?

The Commission acted even more drastically in Northern New England
Company, requiring that the preferred and common stocks be reclassified in
a single class of stock.’® At least a redistribution of voting power was
clearly called for; the common, representing 24% of the total capital stock
liability and surplus on the books but apparently without asset value, had
74% of the total voting power.® In addition, there were three different
classes of preferred stock with substantial arrears. This complexity of the
corporate structure was cited as the reason for the Commission’s decision
to go farther than redistribute voting power, but probably of equal importance
were the instability and fluctuations of earnings and the thin equities in
subsidiaries.2® There were thus two factors which were not present in the
Columbia Gas case—complexity of the corporate structure and unsatisfactory
financial condition.?? Since the former falls within the express mandate of

16. The Commission later recognized that there should be weighting for differences
in risk'position. Electric Bond and Share Co., Holding Company Act Release No. 2962,
Aug. 23, 1941,

17. The rule would also have raised the problem of protecting common stockholders.
See DEwING, CorrOorATION SECURITIES (1934) 194, n. vv, for an example of how pre-
ferred stockholders tried to abuse the voting rights given them. Gay, Managerial Suicide:
A Suggested Alternative to the Death Sentence (1940) 25 P. U. Forr. 707, suggests di-
vestment of control by enfranchisement of preferred stockholders, and even bondholders,
as an alternative to reorganization into regionally integrated properties.

18. In a §11(b)(2) proceeding the Public Utilities Division moved for an order to
liquidate or reclassify the stock into one class. The Commission’s decision may have been
made easier by the company’s yielding between the times of hearings and opinion. Recap-
italization was similarly ordered in Associated Gas and Elect. Co., Holding Company
Act Release No. 2933, August 13, 1941. See also Electric Bond and Share Company,
Holding Company Act Release No. 2962, August 23, 1941,

19. The distribution of new securities was not decided upon at the time. It can be
expected, however, that the common stock will receive 2 nominal share but 1o more. See
Community Power and Light Co., 6 S. E. C. 182 (1939), and Federal \Water Service
Corp., Holding Company Act Release No. 2635, March 24, 1941.

20. “But in view of the facts in the record before us—particularly the instability and
fluctuations of NEPSCO’s earnings, the thin equities in subsidiaries which constitute
NEPSCO’s principal assets, and the absence of any facts to justify the isstiance of niew
preferred stock—we have concluded that the recapitalized company could not, consistently
with the standards of Section 11(b) (2), support an issue of preferred stock” Holding
Company Act Release No. 2737, May 3, 1941, 8.

21. The preferred investment here, moreover, was more disproportionate to the com-
mon than in Columbia Gas and Electric. If a large part of the special capital surplus in
the latter case were used to cover asset write-downs, the stock would probably be reclassi~
fied as in the present case.
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Section 11(b) (2), it must be considered the more important, but the deci-
sion suggested that financial weakness might in itself dictate the conversion
of the preferred stock.2?

By these two cases voting rights of preferred stock hecame defined by
what appeared to be settled principles. If the curporate structure were
complex, the company in financial straits, or the preferred investment grossly
disproportionate, the preferred stockholders would receive common stock
in the recapitalized corporation.® If, on the other hand, the financial con-
dition of the company and its corporate structure were satisfactory, and the
preferred investment not disproportionate, the preferred stockholders would
be given voting rights in proportion to their investment even before default.
In addition, they would receive a majority of the voting power after a
number of defaults in preferred dividends.**

In a recent case, however, the Commission has shown that the rule of the
Columbia Gas case cannot be interpreted to compel enfranchisement of the
preferred before default. In the case of New York State Electric & Gas
Corporation,?® the company sought to issue 120,000 shares of new preferred
stock and retire 60,000 shares of old preferred with part of the proceeds.
The sole voting right accorded to the new preferred was to elect a majority
of the board after six quarterly defaults in preferred dividends. \When the
60,000 shares had been issued almost two years before, the preferred stock-
holders, pursuant to the old rule, were given the right to elect one-quarter
of the board of directors permanently — i.c., before default — and a majority
after twelve quarterly defaults.®® The original application for the new issue
of preferred stock contained these same voting rights but, at the suggestion
of the Commission’s staff,>” an amended application was filed umitting the
vote before default and moving up from twelve to six quarterly defaults the
time when the preferred would receive voting control®® \While the Com-
mission’s opinion did not mention voting rights before default, it was apparent
that the extreme implications of the Columbia Gas rule had been rejected
and that non-voting preferred stock is still a legitimate instrument of utility
finance.

22. In addition to the voting power clause, § 11(h)(2) directs the Commission to
prevent undue or unnecessary complication of the corporate structure. Since complexity is
a relative state, however, a structure which might he complex for a company in poor
financial condition would be satisfactory for a company in better financial condition.

23. Any one of the three may be sufficient. A complex carporate structure is spe-
cifically condemned by § 11(b) (2) ; poor financial condition makes it impsssible for the
corporation to support a preferred issue; and it is not feasible to have a preferred stock
with a2 much greater investment and voting power than the common stock.

24. The preferred stock, moreover, would have the right to veote as a class on
special matters affecting their rights. See note 10 supra.

25. Holding Company Act Release No. 2807, June 9, 1941.

26. 5 S. E. C. 214 (1939). The preferred stock represented about 2065 of the total
capital stock liability.

27. Communication to YALE Law Jourxnar from the Director of the Public Utilities
Division, Oct. 10, 1941.

28. SEC, File No. 70-320.
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Behind the Commission’s apparent change of front may be its own lack
of conviction that permanent voting rights are in themselves a desirable or
useful protection for preferred stock.?® Practice, as exemplified by the
present case, showed that voting rights are an inadequate solution. The two
directors on the five man board who were supposedly representing the pre-
ferred stockholders had long been connected with the company and had been
directors clected by the common stock (the parent) for at least two years
previously.®® As long as the management was in control of the proxy machin-
ery a different result could not be expected.3? The Commission’s disregard of
permanent voting rights in the instant case, coupled with its insistence on
earlier special enfranchisement after default, suggests that strengthening of
contingent voting rights will be its future objective in the protection of
preferred stockholders. This objective appears more just and realistic than
initial enfranchisement.?? If an investor is interested more in a stable return
than in taking part in the management, the grant of permanent voting rights
may give little beyond an illusion of security.? As soon as his stable return
is threatened, however, the preferred stockholder becomes vitally interested
in the company’s operations. At this point contingent voting rights appear
as an extraordinary security device whose virtue depends on its timeliness.
In the principal case, for instance, the enfranchisement of the stockholders
of the retired issue enabled them to elect one quarter of the board from the
beginning, but their right to elect a majority would not appear until after
three years of default, by which time the corporation might be beyond salvage

29. Chairman (now Justice) Douglas had advocated voting rights for all stockhold-
ers. See Douglas, Directors Who Do Not Direct (1934) 47 Harv. L. Rev. 1305, 1330. He
recognized, however, that much more was required (at 1332-1334) and said: “No pro-
gram can be effective unless the scattered, disorganized, lethargic, and impotent stockhold-
ers have some one to think and act for them,” (at 1334).

30. Compare the annual reports for 1937-1940. Rutledge, Significant Trends in Mod-
ern Incorporation Statutes (1937) 22 Wasw. U. L. Q. 305, 341-342, suggests that special
boards be elected for each class of securities to serve as eyes and ears of the investors
but not to take part in the management of the company. Unless, however, other steps
were taken, the same result as in New York State Electric & Gas might be expected.

31. The rules adopted pursuant to § 14(a) of the Securities Exchange Act of 1934
are made applicable to companies subject to the Holding Company Act. Rule U-61. Those
rules, however, are ineffective to prevent management control of nominations for directors.
See Comment (1939) 28 Geo. L. J. 232, 251-52.

32. TFor the position that strong contingent voting rights afford greater protection
than permanent voting rights, see Stevens, Stockholders’ Voting Rights and the Centrali-
zation of Voting Control (1926) 40 Q. J. Econ. 353, 386-92; Stevens, Poting Rights of
Capital Stock and Shareholders (1938) 11 J. Bus. or U. or Cur 311, 342-48, Sece also
Legis. (1939) 27 Geo. L. J. 1092, 1103-08, to the effect that equal voting rights for all
stockholders accomplish nothing.

33. “Voice in management is of lesser interest to preferred stockholders; they look to
the safeguards in their contract for protection.” BerrE, Stupies 1N THE LAw or Con«
poRATION Finance (1928) 45; Berle, Non-Foting Stock and “Bankers’ Control” (1926)
39 Harv. L. Rev. 673, 677. On the other hand, GraraM AND Dobp, SEcuriTY ANALYSIS
(1934) 221, advocates a permanent right for preferred stockholders to elect some direc~
tors. It has even been suggested that bondholders be given voting rights when their
stake in the business is large. RipLEy, MAIN STrEET AND WaALL Streer (1927) 102-03.
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by the most prudent directors.3* The new issue, on the other hand, enables
the preferred to take control eighteen months after the first default. While
any choice of a period, balancing protection for the preferred with the need
for managerial flexibility, must avoid forcing the management into impro-
vident dividend declarations to preserve its control of the company, the
acceleration of the contingent rights in the principal case seems wrell justified.

With the shifting of emphasis from original to contingent enfranchisement,
contingencies other than default may well be explored. For while the most
immediate need for voting rights arises when the company is unable to make
preferred dividend payments, by that time the harm may be done. For
example, a contingent voting right may be appropriate when 'the common
cushion falls below a certain ratio to the preferred investment. A more
complex, but an economically useful standard, might be the ratio of earn-
ings to fixed charges and preferred dividend requirements, with increasing
contingent voting rights as the ratio continues to fall. Contingent voting
rights might also be given in cases where the debt ratio is too high® The
average figures for the industry could be used as the standard in all three
of these cases.3® The grant of voting rights upon the happening of such con-
tingencies would allow the preferred stockholders to step in before it is too
late to protect their interests.3? In companies where the preferred investment
is insubstantial, the preferred stockholders might receive a vote upon the
happening of the above contingencies before actual default, but not voting
control.38

Since the value of contingent voting rights depends on the intelligence and
independence of their exercise, effective protection of preferred stockholders
may require additional safeguards. A requirement that a form prepared by

34. The preferred stockholders might receive control just in time to sce their inter-
est completely wiped out in a reorganization by the absolute priority rule. Sce Case v.
Los Angeles Lumber Prod. Co., 308 U. S. 106 (1939).

35. For other suggested contingencies, see Stevens, ["ating Rights of Capital Stock:
and Sharcholders (1938) 11 J. Bus. or U. oF CHi. 311, 347 (when surplus, liquid assets,
current ratio, or cash fall below specified ratins) ; Gramax anp Dopn, Secunity Anav-
ysis (1934) 221 (when sinking fund payments are missed or working capital is not main-
tained) ; Comment (1939) 52 Harv. L. Rev. 1331, 1341 (when earnings or surplus fall,
sinking fund payments or asset positions are not maintained, or the current ratio falls).

36. In 1940, the average common cushion of 218 aperating electric and gas utilitics
in 39 registered public utility holding company systems was 32.895 agrinst preferred
stock’s 17.76% of total capitalization and surplus; debt represented 49.35¢% of tatal capital-
ization and surplus; and fixed charges plus preferred dividend requirements were covered
1.72 times. Holding Company Act Release No. 2830, June 20, 1941,

37. Whenever the contingent voting right is to elect a bare majority of the board,
some measure must be taken to protect preferred stockholders in the event that the com-
mon stockholders should also own some of the preferred stock. A drastic, but probably
necessary, step to avoid this conflict in interests would be to disqualify preferred stack-
holders from voting to the extent of their common stock holdings.

38. For a discussion of the mechanics of granting contingent voting rights and pro-
viding for return of control to the common stockholders when the default is cured, sce
Tracy, The Problem of Granting Voting Rights to Bondholders (1935) 2 U. or Car L.
Rev. 208, 214-216.
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the Commission be sent to preferred stockholders whenever contingent voting
rights mature might be helpful. If the proxy machinery is controlled by the
management, the preferred stock representation in many cases will be in-
effectual® One possibility would be to require Commission approval of
designees as preferred stock directors pursuant to rules defining conflicting
interests. A more far-reaching alternative would be an act similar to the
Trust Indenture Act®® establishing trustees for preferred stock issues who
would send out proxies when the contingencies giving voting rights arise.4!
The former, being simpler and capable of immediate adoption by the Com-
mission, would probably be sufficient. It would, however, have the present
weakness of leaving to the management the declaration of the happening
of contingencies giving rise to voting rights. If the declaration were not
made, the duty would devolve upon the Commission to discover the need
for a declaration from the annual report and order it. The trustec device,
on the other hand, would have the additional advantage of supplying the
preferred stockholders with an experienced watch-dog to be constantly on
guard over their interests. Without these or similar protective devices, even
the vigilance and realism displayed by the Commission in the principal case
may not prevent the sacrifice of the substance to the shadow in the search
for adequate representation for the preferred stockholder.t?

LEGALITY OF SYMPATHETIC STRIKE TO PROVIDE
ADDITIONAL EMPLOYMENT*
AN awareness of the non-legal nature of many disputes between employer

and employee has consistently led the New York Court of Appeals to refusc
to restrain labor activity which is directed toward the improvement of the

39. See note 31 supra; Comments (1940) 53 Harv. L. Rev. 1165; (1939) 33 IL..
L. Rev. 914.

40. 53 Stat. 1149 (1939}, 15 U. S. C. A. §77 aaa (Supp. 1941). If the Act were suc-
cessful, it might be extended to all corporations subject to the jurisdiction of the Com-
mission.

41, To meet this problem and that of stockholders’ indifference and inability, various
other proposals have been made. BErRLE, Stupies IN THE LAw or CorrorAaTiOoN Fi-
NANCE (1928) 39, suggests that trust companies accept, on “custodian account,” deposits
of stock and work as permanent protective committees. Douglas, supra note 29, at 1332«
34, suggests a permanent quasi-public organization to represent stockholders for a fee
on a service rather than profits basis. See also SEC Rerort, supra note 2, p. 413.

42, The Holding Company Act is “a conservative experiment , . . to conserve pre-
cious American traditions. If it works, it may become a pattern of governmental action in
other fields of investment . . . If that experiment fails, then investors may well despair of
protection.” Frank’s dissent in North American Co., 4 S. E. C. 434, at 468 (1939). The
problems discussed here apply to all preferred stock issues. It is thus all the more im-
portant that the solution be found in public utilities for possible extension to all companies.

* Opera On Tour, Inc. v. Weber, 285 N. Y. 348, 34 N. E. (2d) 349 (1941), cert.
denied, 10 U. S. L. Weex 3123 (1941).
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terms or conditions of employment.! This policy was fortified by the New
York Anti-Injunction Act,® which was intended to compel a similar restraint
upon lower courts.® A series of recent cases, however, has narrowed the
“allowable area of economic conflict”* and severely curtailed the application
of the statute®

One of the most important of these recent cases, Opera On Tour, Incor-
porated v. Weber® presents an unusual version of the sympathetic strike,
but one which is likely to become increasingly common. .\n itinerant opera
company made a business of rendering performances of grand opera in
various cities. The demands of economy forced the company to produce
the orchestral accompaniment from electrically transcribed recordings, thus
dispensing with the need for musicians. Claiming that the use of mechanical
music was detrimental to the welfare of musicians throughout the country,
the Musicians’ Union? persuaded the Stagehands’ Union® to have its mem-
bers withdraw from the company’s employment and refuse to return until
such fime as the company agreed to hire an orchestra. Unable to continue
without the stagehands, the company sought to obtain their return by means
of an injunction against the two unions. This was granted by the Supreme
Court,® which, although overruled by the Appellate Division,'® was upheld

1. See, for example, May's Furs & Ready-to-Wear, Inc. v. Bauer, 282 N. Y. 331,
26 N, E. (2d) 279 (1940), reli'g denied, 282 N, Y. 804, 27 N. E. (2d) 210 (194 ;
F. H. & S. Theatres v. Fay, 260 N. Y. 315, 183 N. E. 309 (1932); Stillwell Theatre,
Inc. v. Kaplan, 259 N. Y. 405, 182 N. E. 63 (1932), cert. denicd, 238 U. S. 606 (1932);
Nann v. Raimist, 255 N. Y. 307, 174 N. E. 690 (1931) ; Exchange Bakery & Restaurant,
Inc. v. Rifkin, 245 N. Y. 260, 157 N. E. 130 (1927); Bossert v. Dhuy, 221 N. Y.
342, 117 N. E. 582 (1917) ; National Protective Ass'n v. Cumming, 170 N. Y. 315,
63 N. E. 369 (1902). .

2. N. Y. Cw. Prac. Acr §876(a), N. Y. Laws 1935, c. 477.

3. See Comment (1940) 49 Yare L. J. 537, 538.

4. The phrase apparently originated in Stillwell Theatres, Inc. v. Kaplan, 239
N. Y. 405, 412, 182 N. E. 63, 66 (1932). cert. denied, 238 U. S. 600 (1932).

5. See, in addition to the principal case, American Guild of Afusical Artists v.
Petrillo, 286 N. Y. 226, 36 N. E. (2d) 123 (1941); Busch Jewelry Co., Inc. v. United
Retail Employees’ Union Local 830, 281 N. Y. 150, 22 N. E. (2d) 320 (1939);
Remington-Rand, Inc. v. Crofoot, 248 App. Div. 356, 289 N. Y. Supp. 1025 (4th
Dep’t 1936), aff’'d without opinion, 279 N. Y. 635, 18 N. E. (2d) 37 (1938) ; Thompson
v. Boekhout, 273 N. Y. 390, 7 N. E. (2d) 674 (1937). See also (1939) 8 Int. Jumm.
Ass’y BuLr. 29.

6. 285 N. Y. 343, 34 N. E. (2d) 349 (1941), cert. denied, 10 U. S. L. Weer 3123
(1941).

7. The American Federation of Musicians, a union which includes musicians who
play in theatres and in both popular and serious orchestras. Defendant Weber was sued
in his capacity as president.

8. International Alliance of Theatrical Stage Employees & Moving Picture Ma-
chine Operators of the United States and Canada.

9. Opera On Tour, Inc. v. Weber, 170 Aisc. 272, 10 N. ¥. S. (2d) 83 (Sup. Ct.
1939).

10. Opera On Tour, Inc. v. Weber, 258 App. Div. 516, 17 N. Y. S. (2d) 144
(1st Dep't 1940). The majority held this lawful as a concerted effort to secure
employment, saying that “questions concerning wages, hours, and improved worling
conditions could never arise unless there was opportunity for employment”” The discent
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by the Court of Appeals. Resorting chiefly to the dubious authority of Massa«
chusetts and federal cases,’ Judge Finch said that it was not a lawful
objective for a union to insist that machinery be discarded in order to secure
further opportunities of employment for workers of another trade. Further-
more, he said, there was no “labor dispute” within the meaning of the Anti-
Injunction Act and, therefore, no reason why an injunction should not be
issued.

The principal case is but one of several recent New York cases which
indicate that if the object of the labor activity is held unlawful, the Anti-
Injunction Act will not apply.’? The most clear-cut expression of this thesis
is to be found in American Guild of Musical Artists v. Petrillo,'® where the
American Federation of Musicians was enjoined from continuing its efforts
to compel certain artists to join their organization on penalty of being barred
from appearing with symphony orchestras, opera companies, and other con-
cerns upon which the union felt able to exert pressure. The object was not
lawful, said the court, because it bore no “reasonable connection with wages,
hours, health, safety, the right of collective bargaining, or some other con-
dition of employment.”** And since it was not lawful, there was no “labor
dispute,” thus making inapplicable the Anti-Injunction Act.1®

stressed the danger to technological progress and the fact that a denial of the injunc-
tion would keep satisfied employees out of work and deprive smaller cities of grand
opera. .

11. Chief Judge Lehman, who wrote a vigorous dissent, particularly criticized
Judge Finch’s reliance on Haverhill Strand Theatre, Inc. v. Gillen, 229 Mass. 413,
118 N. E. 671 (1918). “. . . an analysis of the opinion shows that the decision is
based upon doctrines accepted in Massachusetts but repudiated here and in other
jurisdictions. The Massachusetts court made entirely clear the question it there deter«
mined, stating: ‘The question propounded to the court by the agreement of partics
is this: Is a combination between musicians a legal one by which a plaintiff is com-
pelled to employ a number of musicians specified by the members of the combination
if he wishes to employ any member of the combination, even though it be the fact
that in plaintiff’s opinion the employment of a single musician is the most advantageous
way of conducting his (the plaintiff’s) business and that employment of more than
one musician . will cause him pecuniary loss?” To that question the Massachusetts
court answered ‘No. To the same question, this court in J. H. & S. Theatres, Inc. v.
Fay (260 N. Y. 315) unhesitatingly and unanimously answered ‘Yes’” Opera On
Tour, Inc. v. Weber, 285 N. Y. 348, 372, 373, 34 N. E. (2d) 349, 360 (1941}, cert. denied, 10
U. S. L. Week 3123 (1941).

12. See, for example, Thompson v. Boekhout, 273 N. Y. 390, 7 N. E. (2d) 674
(1937). For a good example of this tendency in the lower courts, see Gips v. Oswan,
170 Misc. 53, 9 N. Y. S. (2d) 828 (Sup. Ct. 1939).

13. 286 N. Y. 226, 36 N. E. (2d) 123 (1941). Chief Judge Lehman again dis-
sented.

14. American Guild of Musical Artists v. Petrillo, 286 N. Y. 226, 231, 36 N. E.
(2d) 123, 125 (1941).

15. “Labor dispute,” as defined by the statute, is extremely complex. N. Y. Civ,
Prac. Acr §876(a)10. The definition is recognized as the vulnerable part of the
anti-injunction statutes. See United Electric Coal Cos. v. Rice, 80 F. (2d) 1 (C. C. A.
7th, 1935), 21 Corn. L. Q. 640; Comments (1938) 23 Corw. L. Q. 473; (1937) 50 Hanv.
L. Rev. 1295; (1937) 15 N. Y. U. L. Q. Rev. 116, See also Comment (1937) 35 Micm.
L. Rev. 1320; (1937) 46 YaLe L. J. 1064.
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The result of this doctrine— that there is no “labor dispute” unless the
object is deemed lawful —is to deprive the statute of its effectiveness. If
the statute had never been passed, no court would enjoin labor activity which
was directed toward a legitimate object, provided that the means used
were also lawful!® By interpreting it to forbid the issuance of injunctions
only in cases where both object and means are found to be lawful, the Court
of Appeals has made entirely futile the enactment of the statute. New York
courts are now free to issue injunctions in accord with their own beliefs
concerning legitimate objectives of labor.’® In view of this severe limita-
tion upon the statute, it is more than ever important to hold a wide variety
of purposes to be proper objectives of labor activity.

Labor’s right to resist the impact of technological advance by concerted
action has been upheld by several jurisdictions.’® There is no New York
decision on the issue of a union’s right to order a strike which has the
purpose of compelling an employer to discard his machinery and thereby
make work for men.?® But in Baillis v. Fuchs®® picketing of an employer
and his customers by a union which had called a strike against the employer
was allowed, even though the employer was operating the business himselt
at the time and claimed an intention not to hire any new employees. And
in Welinsky v. Hillman?' a New York Supreme Court case, a strike was
permitted to compel the continuance of a manufacturing department which
the employer sought to abandon.®® It is, however, the traditional New York

16. See FrankrUrRTER AND Greewe, THE Laeor Inyuxcrion (1930) 30-46. The
Court of Appeals has consistently modified injunctions against labor activity, limiting
their application to acts of violence or deceit. See, for example, Baillis v. Fuchs,
283 N. Y. 133, 27 N. E. (2d) 812 (1940); May's Furs & Ready-to-Wear, Inc. w.
Bauer, 282 N. Y. 331, 26 N. E. (2d) 279 (1940), rel’'g denicd, 232 N. Y. §04, 27 N. E.
(2d) 210 (1940).

17. Lower courts have generally interpreted “lawful cbject” more narrowly than
the Court of Appeals. See Comment (1940) 49 Yare L. J. 537, 538 and cases there
cited.

18. United States v. Carrozo, 37 F. Supp. 191 (N. D, Ill, 1941) ; Bayer v. Brother-
hood of Painters, Decorators & Paperhangers, 108 N. J. Eq. 257; 154 Atl. 759 (1931).
But see Hopkins v. Oxley Stave Co., &3 Fed. 912 (C. C. A. 8th, 1897).

19. But in Dubrow Pure Food v. Glazel, 239 App. Div. 844, 264 N. Y. Supp.
533 (2d Dep’t 1933), aff’d, 263 N. Y. 589, 189 N. E. 712 (1933), it was held unlawful for
unions to picket an employer who had discontinued his restaurant in favor of a
cafeteria, thus dispensing with the service of waliters.

20. 283 N. Y. 133, 27 N. E. (2d) 812 (1940).

21. 185 N. Y. Supp. 257 (Sup. Ct. 1920).

22. It can be argued that a strike to compel the replacement of machines with
men is not for a “proper cbject” because it dees not involve a “conditicn of employ-
ment.” This, however, is a very narrow position. See May's Furs & Ready-to-Woear,
Inc. v. Bauer, 282 N. Y. 331, 26 N. E. (2d) 279 (1940), rcl’g denied, 282 N. Y. 804, 27
N. E. (2d) 210 (1940).

In answer to the argument that the object is not lawful because it seeks to hold
back technological progress, see Shulman, Labor and the Anti-Trust Laws (1940)
34 I, L. Rev. 769, 784: “Yet a demand for the hiring of so-called useless and un-
necessary labor may be but an inartistic and clumsy way of expressing a desire for
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policy of non-intervention in disputes properly a part of the economic struggle
between labor and management which constitutes the most persuasive arg-
ment that a union may call a strike designed to replace machines with men.*3

This seems to have been recognized by the court in Opera On Tour,
Incorporated v. Weber. Judge Finch admits that “individually and collec-
tively, the members of any union may at any time refuse to work, because
machinery is employed or for any other reason, and may strike in so
doing.”?* What seems to have been enjoined, then, was the strike by
employees whose only grievance against their employer was an injury
asserted by another union. That is, what is a legitimate objective for one
group of employees may not be- legitimate for another group.

Heretofore sympathetic strikes and sympathetic picketing have ordinarily
taken the form of activity by an aggrieved union against a third party who
does business with the employer sought to be coerced.?® Such sympathetic
activity has been permitted where an “identity of interest” was found to
exist between the two employers.?® Thus, a strike was permitted against -
contractors who used materials manufactured by the company against which
the principal demands were directed.?” Similarly, picketing of the place of
business of a retailer who sold goods manufactured by the employer sought
to be coerced was held to be for a legitimate object.?® But an injunction
was upheld where picketing was against the premises of one who used a
non-union product solely as a consumer.?® Where an “identity of interest”
has been found to exist, the fact that injury results to the employer against
whom there is no grievance “does not in itself constitute a justification for
issuing an injunction.”3%

shorter hours or spreading of employment opportunities. And resistance to improved
equipment or more efficient methods may be but a way of expressing, without the aid
of a lawyer, the desire for continued employment and earnings. Both may be but
means of safeguarding labor from receiving-the entire immediate shock of technological
change.”

23. See cases cited supra note 1. See also (1939) 8 InT. Jurip, Ass’y BuLn, 29,

24. Opera On Tour, Inc. v. Weber, 285 N. Y. 348, 353, 34 N. E. (2d) 349, 351
(1941), cert. denied, 10 U. S. L. Week 3123 (1941).

25. For a discussion of the effect of anti-injunction statutes on this type of sym-
pathetic strike, see Comment (1937) 46 Yare L. J. 1064.

26. Where no “identity of interest” exists, the strike takes the form of an illegal
“secondary boycott,” with labor, rather than patronage, being withheld. See Eskin,
The Legality of “Peaceful Coercion” in Labor Disputes (1937) 85 U, oF PA. L. Rev.
456, 461,

27. Bossert v. Dhuy, 221 N. Y. 342, 117 N. E. 582 (1917).

28. Goldfinger v. Feintuch, 276 N. Y. 281, 11 N. E. (2d) 910 (1937); cf. Forten-
bury v. Superior Court in and for Los Angeles County, 106 P, (2d) 411 (Cal, Sup.
Ct. 1940).

29. Canepa v. “John Doe”, 277 N. Y. 52, 12 N. E. (2d) 790 (1938). Sce also
Elizabeth Arden Sales Corp. v. Hawley, 176 Misc. 821, 28 N. Y. S. (2d) 936 (Sup.
Ct. 1941) ; Weil & Co. v. “John Doe”, 168 Misc. 211, 5 N. Y. S. (2d) 559 (Sup. Ct.
1938).

30. Stillwell Theatre, Inc. v. Kaplan, 259 N. Y. 405, 410, 182 N. E. 63, 65 (1932),
cert. denied, 288 U. S. 606 (1932).
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The “identity-of-interest” concept, moreover, seems to have been utilized
for deciding the legality of sympathetic strikes of the type found in the
principal case, although there has been no mention of the phrase. In‘.duburn
Draying Company v. Wardell*! all union members in the city of Auburn
threatened to withdraw their patronage from any one who dealt with an
employer who refused to require his employees to become members of a
union; they were enjoined. But in [¥illson & Adams Company . Pearce®?
a strike was permitted against employees who used materials delivered by
non-union drivers, on the ground that the transportation of the materials
was a necessary part of the construction upon which the employees were
engaged.3

There are sound considerations of policy which faver the adoption of
the “unity-of-interest” test for determining the legitimacy of strikes by em-
ployees in sympathy with an aggrieved union* The concept represents a
compromise between a desire to localize the area of conflict and a reluc-
tance to interfere with Iabor’s right to act in concert. It provides a flexible
criterion for limiting action by employees to cases in which they have an
interest beyond their standing as workers. In the principal case an “identity
of interest” is readily found in the fact that the stagehands were employed
by the same company against which the musicians had a grievance. In
the Pearce case the striking employees were found to have a sufficient
“identity of interest” with the aggrieved union because the businesses of
their two employers were closely related. It would seem, moreover, that
a court would be more willing to allow a strike where there was no injury
to an employer who was a stranger to the dispute.®

Opera On Tour, Incorporated v. Weber, therefore, not only replaces “labor
dispute” with “legitimate object” as the vital criterion; it replaces it with
a narrow construction of “legitimate object.” The substitution itself is to
be regretted, because a finding that an objective is lawful implies that the
court has given its approval; whereas the recognition that a *“labor dispute”
exists means only that the contest is not the concern of the courts except

31. 227 N. Y. 1,124 N. E. 97 (1919).

32. 264 N. Y. 521, 191 N. E. 545 (1934), aff'v, 240 App. Div. 718, 265 N. Y.
Supp. 624 (1934).

33. Compare with the Pearce case Kimbel v. Lumber aml Saw Mill Workers
Union, 189 Wash. 416, 65 P. (2d) 1066 (1937).

34. The legality of sympathetic picketing seems hardly upen tu duubt. See A. S.
Beck Shoe Corp. v. Johnson, 153 Misc. 363, 274 N. Y. Supp. 946 (1934) ; New Negro
Alliance v. Sanitary Grocery Co., 303 U. S. 552 (1938). The fact that the picketers
are members of a union should not make any difference. But see Simun v. Schvach-
man, 301 Mass. 573, 18 N. E. (2d) 1 (1938). The case is entircly different from the
situation presented in Hotel & Restaurant Employees' Int'l Alliance v. Wisconsin
Employment Relations Board, 2904 N. W. 632 (Wis. 1940, rel’y denicd, 236 Wis, 329,
295 N. W. 634 (1941), (1941) 54 Harv. L. Rev. 692, where the picketing was by a
minority union. In the case suggested the picketers would be members of a sympathetic
union.

35. See Comment (1940) 49 Yare L. J. 537, 543.
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to the extent that forbidden means are used.3® But when it is coupled with
new limitations upon the legitimate objectives of labor activity, the flood-
gates of judicial intervention are opened wide. This constitutes an unfor-
tunate departure from the traditional New York view that the courts are
not competent arbiters of the conflict between economic groups.

POWER TO AFFECT STOCKHOLDERS' INTERESTS
‘ IN CHAPTER XI PROCEEDING*

IN SEC v. United States Redlty & Improvement Company® the Supreme
Court took an initial step toward solution of the problem created by omission
in the Chandler Act? of a test for determining which corporations might avail
themselves of Chapter XI and which must resort to the more rigorously
supervised machinery of Chapter X.* Although it based its decision largely
on other grounds, the court incidentally stated in that case that a large cor-
poration with publicly-held securities? could not file a petition under
Chapter XI. It found sanction for its decision in the general requirement,
specifically recognized in Section 366(3), that a plan must be found to be
“fair and equitable and feasible”® as that phrase has been understood in its

36. It is not to be supposed that in Williams v. Quill, 277 N. Y. 1, 12 N, E. (2d)
547 (1938) the Court of Appeals gave its approval of the principle of the closed shop;
or that in Stillwell Theatre, Inc. v. Kaplan, 259 N. Y. 405, 182 N. E. 63 (1932),
cert. denied, 288 U. S. 606 (1932) it approved of the picketing of an employer with
whom the union had a collective bargaining agreement. The court, however, recognized
the non-legal nature of the dispute in both cases.

*[5 re May Oil Burner Corp., 38 F. Supp. 516 (D. Md. 1941).

1. 310 U. S. 434 (1940).

2. BANKRUPTCY AcT, 52 StaT. 840, 11 U. S. C. §§1-1103 (Supp. 1938). Secctions
of Chapter X are numbered from 101 to 276; Chapter XI from 301 to 399, Subsequent
citations to the Act will refer to section numbers only.

3. The literature dealing with the defective interrelation of the two chapters is
abundant. See Rostow and Cutler, Competing Systems of Corporate Reorganization:
Chapters X & XI of the Bankruptcy Act (1939) 48 Yare L. J. 1334; Gerdes, Recent
Developments i Corporate Reorganization Under The Benkruptcy Act (1940), 26 VA,
L. Rev. 999; Hueston, Corporate Reorganization Under The Chandler Act (1939)
Az Core. ReorG. 35; Levin, Weintraub, and Singer, The Third Year of Arrangements
Under The Bankruptcy Act: Crossroads and Signposts (1941) 18 N. Y. U. L. Q. Rev.
375, 376-380; Mulder, Ambiguities In The Chandler Act (1940) 89 U. or PA. L. Rev.
10, 15-20.

4. Realty had over $3,700,000 in bonds outstanding at the time it filed under
Chapter XI for an arrangement of its unsecured obligation on its guarantee of $7,000,000
worth of first mortgage bonds of its subsidiary. For a discussion of the corporate
structure of Realty, see (1940) 49 Yare L. J. 927.

5. Section 366(2) provides for confirmation of the plan upon a finding that
“it is for the best interests of creditors.”” Like the “fair and equitable and feasible”
test of §366(3), its fundamental premise is that all the property of the debtor must
be used to satisfy the claims of creditors, See Rostow and Cutler, supra note 3, at
1360. But see Levin and Weintraub, supra note 3, at 386, 387.
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long history before the Court.® That rule requires, in many cases of cor-
porate reorganization, that stock interests be modified or eliminated.” But
Chapter X1, the Court contended, makes no provision for the elimination of
stockholders.® Therefore, a corporation for which no “fair and equitable”
plan could be achieved without modification of stock interests can not be
reorganized in a Chapter XI proceeding, and a petition filed under that
Chapter by such a corporation must be dismissed, unless the junior interests
make an additional contribution.?

The Court said, however, that its rule did not mean that no corporation
could be reorganized under Chapter XI. It indicated that the policy of the
Boyd case would be satisfied without alteration of stock interests for small,
closely-held corporations in which the subordinate creditors or stockholders
were the managers of a business the present going-concern value of which
could be preserved only through their continued management. Creditors in
such cases are given full priority as to all assets available to them; no new
contribution is required to justify the continued participation of junior in-
terests, because their claim is not one which could he made available to
creditors.’® Under the Realty case, then, it is necessary to answer this ques-

6. See Northern Pac. Ry. v. Boyd, 228 U. S. 482 (1913); Case v. Los Angeles
TLumber Prod. Co., 303 U. S. 106 (1939). For a good discussion of recent ampli-
fications of the Boxd rule, see Comment (1941) 18 N. Y. U. L. Q. Rev. 399, 459-468.
The development of the doctrine is traced in Rostow and Cutler, supra note 3, at
1346-1360.

7. SEC v. United States Realty & Imp. Co., 310 U. S. 434, 452-454 (1940).
See (1940) 40 Cor. L. Rev. 1245,

8. Section 356 provides: “An arrangement within the meaning of this chapter
shall include provisions modifying or altering the rights of unsecured creditors generally
or of some class of them, upon any terms or for any consideration” The inference
is clear that secured creditors may not be affected by an arrangement. The absence
of specific authority to affect stockholders' rights, however, should not be conclusive.
But see I 7¢ Novia Candy Co., Bankr. Docket No. 40184 (E. D. N. Y. 1941) where
an insolvent corporation with unsecured debts of $37,000 filed its petition under Chapter
X because it was felt that Chapter XI provided no machinery for the climination of
stockholders who were in dispute over the provisions of the arrangement. Similar
situations have prompted suggestions that Chapter XI he amended to allow involuntary
petitions by creditors, as well as a procedure for eliminating steckholders upon a finding
that the corporation was insolvent. See Report of Committee on Creditors and Arrange-
wments With Creditors, National Bankruptcy Conference (1940) Ay Corp. RE0s, £0, 81-82,
Section 216 gives specific power to a Chapter X court to adjust or climinate stacl-
holder interests.

9. In the event of insolvency, stockholders are allowed to participate if they
make a contribution in money or its substantial equivalent. See Case v. Los Angeles
Lumber Prod. Co., 308 U. S. 106 (1939). The contributicn must be necessary for
the new concern and sufficient to justify the participation of the stockholders. First
‘Nat. Bank of Herkimer v. Poland Unien, 109 F. (2d) 34 (C.C.A. 24, 194D).

10. The Court said in the Realty case: “In cases where subordinate creditors or
stockholders are the managers of its business, the preservation of going-concern value
through their continued management of the business may compensate for reduction
of the claims of the prior creditors without alteration of the management’s interests,
which would otherwise be required by the Boyd case” SEC v. United States Realty
& Imp. Co., 310 U. S. 434, 454 (1940).
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tion before determining whether a petition under Chapter XI is properly
filed: Will it be necessary, in order to achieve a “fair and equitable” plan
for a corporation, that stockholders’ interests be modified? If so, reorgani-
zation is possible only under Chapter X.!1

This argument in the Realty case constitutes a severe limitation upon the
usefulness of Chapter XI. One of the avowed purposes of the Chapter was
to make available a judicial remedy for small corporations which in the past
had crowded the Section 77B dockets.’*> The composition device of Section
12 had proved an unsatisfactory vehicle for corporate rehabilitation® and
was but little used.’* As a result, many small corporations, some of which
desired only an adjustment of their unsecured indebtedness, sought to obtain
relief under Section 77B. To combat the flood of petitions, the District Court
for the Southern District of New York adopted the rule that a Section 77B
petition must state facts showing why relief was not available under Section
1235 This policy was included in the Chandler Act, which requires that a
Chapter X petition state why relief is not obtainable under Chapter XIJ1¢
To further this policy Chapter XI liberalized the composition features of
Section 12 by providing that any arrangement may include any plan of the
debtor for a satisfaction of its unsecured debts on any terms, the considera-
tion for which may be stock of a new corporation to whom the debtor’s
assets have been sold.?

11. For discussions of the inadequacies of state reorganization devices as an alter-
native, see Comment (1940) 49 Yare L. J. 1443; (1940) 49 Yare L. J. 1090,

12. Sec Hearings Before Committee on the Judiciary on H. R. 6439 (reintroduced
and adopted in 1938 as H. R. 8046), 75th Cong., 1st Sess. (1937) 36, 39, 136.

13. The reasons why § 12 was unsatisfactory are thoroughly discussed in SEC Re-
PORT ON THE STUDY AND INVESTIGATION OF THE WORK, ACTIVITIES, PERSONNEL AND
FuNcTIoNS oF PROTECTIVE aND ReorcanizatioNn Coaurrees (1940) Pt VIII, 72-82.
The Report says at page 74: “Moreover, it is significant that the breakdown of the Secc-
tion 12 composition procedure . . . was due in large measure to the general failure of
individual creditors to take an active and continued interest in the proceedings.”

14. Sec note 3 supra. Many of the obstacles to reorganization through §12 have
been removed. See In re Romec Pump Co., 31 F. Supp. 389 (D. Ohio 1939), appeal
dismissed sub nom. B. K. Eftiot Co. v. Romec Pump Co., 111 F. (2d) 896 (C.C.A.
6th, 1940). The strict construction of §12 and the requirement that the debtor be
bankrupt were among the factors accounting for the unpopularity of the composition
device. In re Malkan, 261 Fed. 894 (C.C.A. 24, 1919); In re Cornell, 186 Fed. 859
(S. D. N. Y. 1911) ; In re Northampton Portland Cement Co., 185 Fed. 542 (E. D.
Pa. 1911) ; In re Woodend, 133 Fed. 593 (S. D. N. Y. 1904). Successful compositions,
however, have been effected. See, for example, In re Realty Assoc. Sec. Corp, 6 F.
Supp. 549 (E. D. N. Y. 1934), aff’d sub. nom. Realty Assoc. Sec. Corp. v. O'Contor,
295 U. S. 295 (1934), rev’g, 74 F. (2d) 61 (C. C. A. 2d, 1934) ; Oriole Phonograph
Co. v. Kansas City Fabrics Prod. Co., 34 F. (2d) 400 (C. C. A. 8th, 1929), ccrt.
denied, 280 U. S. 609 (1930).

15. U. S. Dist. Ct, S. D. N. Y,, Banxruptly RuLEs (1938), Rule 77B-2(i).

16. Section 130(7). In the event of failure to do so, transfer of the proccedings
to Chapter X is expedited by § 147.

17. See §§306(1), 306(2), 313, 356, 357(5), 367(1), 393(2), 395, 396, 397. For
a discussion of the implications of these sections, see 8 CoLLiER On Bankrurrcy (14th
ed. 1941) 1087; FiniLerTeR, THE LAW oF BANKRUPTCY REORGANIZATIONS (1939) 424~
425.
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A recent case, In re May Oil Burner Corporation,’® presented the question
of the desirability of allowing a small corporation, the going concern value
of which was not dependent upon the continued management of its stock-
holders, to avail itself of the speedy and economical machinery of Chapter XI.
A Maryland corporation, unable to meet its maturing debts and threatened
with liquidation, proposed to transfer all its assets to a newly-formed cor-
poration in return for all the stock of the transferee.’® Trade debts of
$11,000 were to be paid in cash, while five noteholders, whose claims totaled
$270,000, were to receive one share of $1 par common stock in the pur-
chasing company for an equal principal amount of their claims*® The re-
mainder of the securities issued, 95,635 shares, were to be held by the debtor
as its sole assets. Unanimous creditor assent was obtained, but upon the
objection of a stockholder controlling over one-third of the voting power
in the old corporation, the court, relying on the dictum of the Really case,
found that the absence in Chapter XI of specific power to modify stocl-
holders’ rights made it impossible to confirm the plan.2!

Clearly the dissenting stockholder’s rights were affected. Previously his
one-third voting power gave him an effective lever of negative control over
the management; under the proposed plan this negative control would be
exercised over a management holding only a quarter interest in the same
business. Moreover, he was deprived of his pre-emptive right to maintain his
pro rata share of ownership and control. Perhaps, however, he received a
larger share of participation in the new corporation than the “fair and equit-
able” rule permits. There was no evidence that the going-concern value of
the business was inextricably associated with existing stock interests.® If
there had been a finding of insolvency, therefore, compliance with the Boyd
doctrine required the elimination of the old stockholders from participation.3

18. 38 F. Supp. 516 (D. Md. 1941).

19. A previous plan to issue preferred stock allowing preemptive rights to existing
shareholders and to satisfy creditors with the cash received on sales andfor unsold
stock was rejected by the creditors. Petition of Corporation, Feb, 4, 1941; Order of
District Court dismissing proceedings, No. 9575, March 3, 1941,

20. The power of the debtor to classify creditors is important in mustering assents.
See Address of W. R. Montgomery (1938) 13 J. N. S. Rer. Bangr. 17, 18. On
possible limitations of this power, see (1941) 50 Yare L. J. 892, §96. Note that
Chapter XI, §362(1), provides for acceptance by a majority of creditors in amount
and number, while Chapter X, §179, requires two-thirds in amount only.

21. But in the Realty case the omission of authority in Chapter XI for a preliminary
hearing to determine the appropriateness of relief under that Chapter did not deter the
majority from deciding that a Chapter XI court had such power. SEC v. United States
Realty & Imp. Co., 310 U. S. 434, 455-457 (1940).

22, Since there were about 170 stockholders, the opposite would secem to be true.
See Poor’s InpustriAL Manvar (1941) 3278.

23. Pursuant to the court’s suggestion, the issue of the fairness of the plan was
submitted to arbitration by agreement. Included in the agreement were proxies by
more than two-thirds of the stockholders authorizing the necessary corporate actign
if the plan were found to be “fair and equitable.” It was so found and has been put
into effect. Thus, there was a return to the out-of-court settlement which it had been
hoped Chapter XI would eliminate. See Hearings, supra note 12, at 38,




154 THE YALE LAW JOURNAL [Vol. 51

A proper determination of the solvency of any corporation is possible only
upon a valuation of assets based on a capitalization of prospective future
earnings.?* Since no valuation was made in the principal case, the court
erred in finding the plan to be “fair and equitable,” although its refusal to
confirm the plan was based on the dictum of the Realty case, denying the
Chapter XI court authority to alter stockholder interests. But without a
valuation it was impossible for the court to decide that stockholders’ rights
must be modified or eliminated in order to achieve a fair plan®® and, there-
fore, that the Chapter XI petition should be dismissed. The ecffect of the
rule of the Realty case is, therefore, to compel the court to determine the very
thing — the extent to which stockholder interests must be altered for the
plan to be “fair and equitable”—which it has a duty to find at the conclusion
of a long investigation and which it is able to decide accurately only after
it has made such an investigation.2®

The Supreme Court in the Realty case relied chiefly upon the size of the
corporation, the need for modification of the secured debt in order °to malke
reorganization feasible, the public-holding of securities, and the need for
a unitary reorganization of the parent corporation with its subsidiary. These
are criteria which a bankruptcy court is able to apply at the time a petition
is filed. They are, moreover, sufficiently precise to enable a court to decide
which is the proper chapter in view of the purpose which each was in-
tended to perform.?” Reliance upon these standards would seem to malke
Chapter XI available to a corporation of the type presented in the principal
case. The corporation and its secured debt are relatively unburdensome;
the public-holding of securities is very limited; and no subsidiary company
is involved.

The absence of express statutory authority, therefore, should not have
been held to deprive a Chapter XI court of the power to alter stock-
holders’ rights, since no “fair and equitable” plan can be formulated without
such power. This would seem to be particularly true for the type of plan
presented by the May Oil Burner Company, since both Section 35628 and
Section 3952° seem to contemplate an arrangement in which a new cor-
poration is created to carry on the business of the debtor.

Because the corporation had liabilities in excess of $250,000, however,
it might well be argued that Chapter XI should be unavailable. If the
petition had been filed under Chapter X, it would have been the duty of

24. See Consolidated Rock Products Co. v. DuBois, 312 U. S. 510 (1941);
Comment (1941) 51 Yare L. J. 85.

25. Yet, the court, relying on balance sheet valuations, found the plan to be “fair
and equitable.”

26. If a petition is filed under Chapter X, the court is likewise under a duty to
see whether stockholders must be affected, since the petition is not filed in good faith if
adequate relief is obtainable under Chapter XI, §146(2).

27. See Rostow and Cutler, loc. cit. supra note 3.

28. See note 8 supra.

29. This section provides in part: . no income or profit . . . shall . . . be
deemed to have accrued to or to have been realized by a debtor or a corporation organ-
ized or made use of for effectuating an arrangement under this chapter. . . .”

a“
.
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the judge to appoint a disinterested trustee3 But this requirement was
inserted into Chapter X primarily because of the control which the manage-
ment can exert upon the public investor through solicitation of acceptances
and formulation of the plan where the financial structure is complicated
and investor interest widely spread.* It would seem to be an unduly strict
construction to compel the use of Chapter X whenever the debtur’s liahilitivs
exceeded $250,000 if, by the criteria of the Realty case, the corpurativn seems
otherwise better adapted to Chapter XI.

If Chapter XI is made available to corporations the going-concern value
of which is not dependent upon the continuation of the present managemont
and which are insolvent or have liabilities slightly exceeding $250,000, there
are still important safeguards against abuses. The perils of debtor control
are lessened by the power of the court to require an indemnity bond during
the period of administration® and to have a receiver take pussession.®® The
threat of refusal of confirmation and adjudication provide other putential
weapons.3 The court may still exercise an “independent and informed
judgment” through its powers of examination and right to appoint appraisers
upon the application of any party in interest3® The vitality of these safe-
guards should dispel the fear that the protective functions of Chapter X will
be thwarted, thus leaving no valid reason for the clumsy limitation imposed
on Chapter XI by a reaffirmance of the dictum of the Realty case.

DETERMINATION OF THE “APPROPRIATE BARGAINING UNIT”
IN MULTI-PLANT ENTERPRISES

TaE Wagner Act! has imposed upon the National Labor Relations Buard
the dual function of preventing unfair labor practices® and certifying exclu-
sive agencies of employees for collective bargaining.® Early administration
of the Act was, of necessity, largely concerned with prevention of unfair

30. Section 156. This provision was included enly after cunsiderable cantroversy.
See Hearings Before Subcommittee of the Senate Judiciary Commitiee e H, R, §240,
75th Cong., 2d Sess. (1937-1938) 28, 83, 202.

31. For a discussion of the trustee’s duties in connection with the furmulation of
the plan, see Teton, Reorganication Revised (1939) 48 Yare L. J. 573, 581-533. The
fact that the trustee has other important duties, enumerated in § 167, should not compel
a proceeding under Chapter X when Chapter XI seems otherwise mure appropriate.

32. Section 326.

33. Section 332

34. Section 376(1), (2).

35. Sections 302, 333, 336(3). Morcover, the right to an appraisal and hearing
on the valuation would cbviate any complaint by dissenting steckholders en duc pro-
cess grounds.

1. 49 Stat. 49 (1935), 29 U. S. C. §151 (Supp. 1939).
2. 49 Star. 452 (1935), 29 U. S. C. §158 (Supp. 1939).
3. 49 Szar. 453 (1935), 29 U. S. C. §159 (Supp. 1939).
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practices. But with the apparent collapse of employer opposition to unionism
per se? it may be expected that the Board will place greater emphasis on
representation cases. Much controversy® arises preliminary to certification
of any labor organization as the majority representative, and before an
employer can be ordered to bargain collectively with his employees, in the
determination of the particular bargaining units.® It is contended by some
that each trade should be permitted to negotiate separately while others
advocate unified industrial units.” Questions have arisen as to the inclusion
in the unit of supervisory and “fringe” groups such as service and clerical
workers.® A most significant dispute has developed between proponents of
representation on an individual plant basis and those desiring more extensive
collective bargaining on an employer-wide scale.

The Labor Board’s treatment of this “plant-employer” unit controversy has
undergone radical change with recent shifts in its personnel. The issues
involved are brought into sharp focus by the recent case of Pittsburg Plate
Glass Co. v. National Labor Relations Board in which the discretion of the
Board to determine the multiple plant unit was upheld by the Supreme Court.?

4. Henry Ford Signs CIO Contract, N. Y. Times, June 21, 1941, p. 1, col. 3.
Girdler Will Sign, Business Week, July 19, 1941, p. 49, col. 1,

5. For general discussion see Cohen, The “Appropriate Unit” under the National
Labor Relations Act (1939) 39 Cor. L. Rev. 1110; Stix, The Appropriate Bargaining
Unit Under the Wagner Act (1938) 23 Wasn. U. L. Q. 156; Rice, Determination of
Employee Representatives (1938) 5 Law & Conrtemp. Pron. 188, 200; Comment (1937)
12 Wis. L. Rev. 367.

6. 49 StaT. 453 (1935), 29 U. S. C. §159(a) (b) (Supp. 1939).

§9(a): “Representatives designated or selected for the purposes of collective
bargaining by the majority of the employees in a unit appropriate for such purposcs,
shall be the exclusive representatives of all the employees in such unit for the purposecs
of collective bargaining in respect to rates of pay, wages, hours of employment, or
other conditions of employment: Provided, that any individual employee or a group
of employees shall have the right at any time to present grievances to their employer.”

§9(b): “The Board shall decide in each case whether, in order to insure to
employees the full benefit of their right to self organization and to collective bargain-
ing, and otherwise to effectuate the policies of this Chapter, the unit appropriate for the
purposes of collective bargaining shall be the employer unit, craft unit, plant unit, or
subdivision thereof.”

7. This is a field in which the AFL and the CIO have frequently clashed. For
discussion, see (1939) 49 Yare L. J. 339; (1939) 6 U. or Cur L. Rev. 673; (1940)
34 Irr. L. Rev. 852

8. See 4 NLRB Rer. (1939) 93.

9. Pittsburg Plate Glass Co. v. NLRB, 61 Sup. Ct. 908 (U. S. 1941), aff’s,
113 F. (2d) 698 (C. C. A. 8th, 1940). By this action the court approved a prior certifi-
cation of the union on an employer-wide basis, 10 NLRB 1111 (1939), and enforced 2
Board order that the employer cease refusing to bargain collectively, 15 NLRB 515
(1939).

The court also held that the Board had sufficient facts to support its findings
and that it had the right to exclude certain evidence. A dissenting opinion by
Mr. Justi