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in the 1990s, and the earliest identified study regarding the effectiveness and
risks of the treatments at issue here was published in 2009.”%%

Contrast these cases with Brandt v. Rutledge® and Poe v. Labrador’®
where district courts enjoined gender-affirming care bans. In Brandt, the
Eastern District of Arkansas defined the right as “the right to seek medical care
for their children” and that this was captured by the “interests of parents in the
care, custody, and control of their children.”**® In Poe, the Southern District of
Idaho defined it as the “right to care for their children” and held that it was also
encompassed by the same parental rights.*®” Because both cases connected the
right to previously recognized parental rights, the courts did not have to engage
in a systematic review of history.

Through the gender-affirming care cases, one can clearly glean the song—
and—dance that is history—and—tradition. When rights are defined broadly,
history and precedent abound. When rights are defined narrowly, history and
precedent seem to disappear.

C. The Power of the State to Pass Penile Circumcision Bans

How would circumcision fare if the history-and-tradition test were applied
the same way as in the gender-affirming care cases? Not well. This section
demonstrates that courts applied the history-and-tradition test so unfavorably in
the gender-affirming care context that even circumcision—a practice that many
(like Justice Blacklock) would assume is deeply rooted—would not be
protected either. This section exposes the unexpected ramifications of the
history-and-tradition test if the Court applied the history-and-tradition test in a
uniform manner. To Justice Blacklock and much of the general population, a
circumcision ban may seem absurd, but that is exactly what the history-and-
tradition test is: absurd. A decision upholding a gender-affirming care ban is
just as absurd as one upholding a circumcision ban when the reasoning is based
on a rigid historical methodology.

If gender-affirming care did not fall into parental rights precedent, then
certainly circumcision does not either. As Judge Sutton stated, those rights are
confined to “narrow fields, such as education . . . and visitation righ‘cs.”398
Circumcision has nothing to do with education or visitation, so it’s a done deal.
According to Eknes-Tucker, the Parham opinion offers no relief either because
that case is only “about the procedures a state must afford a child prior to
institutionalization” and not about “a fundamental right to direct a particular
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medical treatment for their child.”**> As the Eleventh Circuit put it: “those
decisions . . . do not establish that parents have a derivative fundamental right
to obtain a particular medical treatment as long as a critical mass of medical
professionals approve.”*”’ Therefore, no matter how much medical support
there is for circumcision, a legislature can ban it. A parent’s right to decide
whether their kid has a foreskin is not protected by the parental rights doctrine.
With a “high generality” parental right framing foreclosed, a symmetrical
rights-framing to the circumcision context would not be forgiving. In the
gender-affirming care cases, the right was framed so specifically that it
foreclosed any corollary in history. For example, the “right to treat one’s

children with transitioning medications™"'; “the right to access gender

transition procedures for their children™%?; and, most specifically, “right for
parents to choose for their children to use puberty blockers, cross-sex
hormones, and surgeries for the purposes of effectuating a gender transition.**?
Those courts defined the right so narrowly with a sure-bet gamble that the
procedures and treatments would be too new to find any history. Judge Sutton
in Skrmetti gave up the ruse most clearly when he defined the right as “the right
to new medical treatments,” thereby conflating the temporal aspect of the
second part of the Glucksberg analysis with the first.*** If you call it “new” it
definitely is not rooted in history and tradition, right? If we construed the right
in the circumcision ban context as narrowly as the gender-affirming care cases,
then the right infringed would necessarily be the “right to prophylactic medical
routine infant penile circumcision.” Or, if we adopted Judge Sutton’s view, the
right might very well be “the right to new medical treatments.” Judge Sutton
never defined how “new” the treatments needed to be. Prophylactic medical
infant penile circumcision was not widely accepted until the twentieth century.
That is pretty new in the grand scheme of things.

But this does not mean that we cannot consider the history of other
countries. If it is new here, perhaps the practice can be salvaged by reference to
other “western democra[cies].”405 After all, the Eknes-Tucker court considered
what “Sweden, Finland, France, Australia, New Zealand, and the United
Kingdom” had to say about gender affirming care. **® In this case, however, the
United States is alone in the world. Those same countries referenced in the
gender-affirming care cases as being against gender-affirming care, do not
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widely practice or endorse circumcision. An analysis of the history and
tradition would then have to focus on the United States alone.

It is also important to note that under the history-and-tradition test, the
merits and demerits of the tradition are supposedly irrelevant, for that would
delve into the “freewheeling policymaking” that the test allegedly avoids. It
makes no matter that circumcision may, in some cases, be a much less invasive
procedure than some forms of gender-affirming care. The Dobbs court did not
consider arguments by doctors about the necessity of abortion for healthcare
and wellbeing for various conditions; likewise, a court would not consider the
medical literature’s view on the risks and benefits of circumcision. All that
matters is whether certain people many centuries ago practiced the exact
tradition in question.

Under this suffocatingly narrow framing, a challenge to a circumcision ban
would certainly fail the history-and-tradition test. Let’s start with the pre-
ratification history of the first magic date: 1791. In Eknes-Tucker, the Eleventh
Circuit noted that “there are records of transgender or otherwise gender
nonconforming individuals from various points in history.”"” In a footnote, the
court highlights those various individuals such as the reference to
“hermaphrodites” in Emperor Justinian’s Code and “Thomasine Hall, also
known as Thomas Hall, an intersex individual who alternated between
identifying as a man and as a woman.”**® Nevertheless, with the right framed
so narrowly, the court found this is all irrelevant because none of these people
used “puberty blocking medication and cross-sex hormone treatment.”*"’
Applied to circumcision, the Egyptians, the Ancient Judeans, and all other
ancient peoples are out the door. None of them practiced “prophylactic medical
routine infant penile circumcision,” so it is not relevant.

Assume for a moment that ancient peoples did practice prophylactic
medical routine infant penile circumcision. Would it be relevant? Remember,
only the pre-ratification history that “prevailed up to the period immediately
before and after the framing of the Constitution” can be considered.*' What
would our framers have thought of circumcision at the time of the founding? In
all likelihood, they abhorred it. 1791 is shortly after the 1751 Jew Bill debacle,
where having a foreskin was considered a prerequisite to being English.
Further, Henry de Bracton’s treatise makes clear that the English common law
considered circumcision of Christian men unlawful—the very man that Justice
Alito found relevant in Dobbs. Moreover, the fact that kidnapped African
Muslims were likely forced to abandon circumcision under slavery would

407. Id. at 1220.

408. Id. (citing Adams ex rel. Kasper v. Sch. Bd. of St. Johns Cnty., 57 F.4th 791, 822 n.1 (11th
Cir. 2022) (Wilson, J. dissenting); MARY BETH NORTON, FOUNDING MOTHERS & FATHERS: GENDERED
POWER AND THE FORMING OF AMERICAN SOCIETY 183-202 (1996).
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further support the assertion that the framers were against circumcision. It
would prove there is little chance that the framers considered the right to
circumcise to be within “liberty.” It’s repugnant to have to refer back to
antisemitic and racist systems from several hundred years ago—but that is what
the history and tradition test asks us to do. It made no difference that people of
color and women could not participate in the political process when the
nineteenth century anti-abortion statutes were passed. Likewise, under the
history-and-tradition test, it makes no matter that the framers likely had animus
against Jews and Black people and rejected circumcision.

Turning to the second magic date—1868—the answer is the same. In the
period between 1791 to 1868, there is no historical evidence that anyone other
than Jews or Muslims regularly circumcised. Further, there is no evidence that
anyone did it for prophylactic medical reasons. Therefore, the only historical
evidence that can be considered is that which occurred after the Civil War
Amendments.

Sayre introduced America to circumcision in 1870, two years after 1868—
two years too late. Justice Kavanaugh in Rahimi instructs that it is the post-
ratification “interpretation and applications by government actors” that is
relevant in the analysis.*'' There’s no evidence that Congress or any states
stopped Sayre from circumcising people so perhaps that evidence saves the
right to circumcise. Unfortunately, however, the right (if framed narrowly like
the gender-affirming care cases) is framed as the “the right to prophylactic
medical routine infant penile circumcision.” Sayre did not circumcise to
prevent any diseases, he did it to cure diseases, diseases that no medical
professional today would say is properly treated by circumcision.*'? The
medical community did not start to fully embrace prophylactic routine infant
penile circumcision until the 1890s, and even then circumcision rates were only
at 15%.*" Circumcision likely did not reach a majority of newborns until
around 1930.*'* When we say “tradition,” certainly that must mean something
that the majority of Americans take part in, right? 60 years after the Civil War
amendments were passed must certainly be too late to be considered “post-
ratification” history.

Coincidentally, the 1920s and 1930s is when the Eknes-Tucker opinion
notes cross-sex hormones were invented.*'® In Julian Gill Peterson’s Histories
of the Transgender Child, she discusses the uses of these new medicines in the

411. 602 U.S. at 724.

412. Gollaher, supra note 16, at 76.

413. Gollaher, supra note 16, at 84; Glick, supra note 33, at 160; See also Table A.

414. See Table A.

415. Eknes-Tucker, 80 F.4th at 1221 n.10 (citing Jamshed R. Tata, One Hundred Years of
Hormones, 6 EMBO REP. 490, 491 (2005), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1369102
/pdf/67400444 pdf). [https://perma.cc/TZ4L-7J49]
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early twentieth century.'® Peterson begins her recounting of this early history
with intersex children, because “they are as much part of the history of
transgender children as they are an integral part of the broader twentieth-
century history of sex and gender.”*!” Peterson considers “intersex and trans
people together [because] they visited the same doctors” and “[e]xperimenting
on intersex children’s unfinished bodies provided the founding protocols of sex
assignment and reassignment for all human bodies.”*'® These experiments first
occurred in the Brady Urological Institute at John Hopkins Hospital, which
opened its doors in 1915.*"” Lead surgeon Hugh Hampton Young performed
dozens of gender-affirming surgeries on intersex minors, including invasive
clitoridectomies and vaginoplasties.*”” In her review of the records at the
Urological Institute, Peterson describes how Young prescribed stilbestrol “an
extremely new hormone” to an intersex child before it had “received FDA
approval”™?' (which was in 1941%*%). This was also around the time that the
circumcision rate of newborns was just reaching a majority, 55-60%
frequency.*”® This was found to be too late for history and tradition by the
Eknes-Tucker court. Therefore, a challenge to a circumcision ban would fail all
the same.

III. PULLING THE HOOD BACK ON HISTORY AND TRADITION

A circumcision ban would be upheld if the history-and-tradition test were
applied the same way as it had in the gender affirming care cases. Does this
mean that circumcision is doomed if any legislature acts? No. At the end of the
day, Justice Blacklock is likely correct: the test would save circumcision
because his generous application of it would. It just so happened that
transgender children—an incessantly discriminated group today and target for
Republican partisan platforming—got a hostile application of the rule. The
history-and-tradition test, a methodology meant to constrain “raw judicial
power,” is nothing more than a hood trying to mask just that.*** By
circumcising history and tradition, one can see the wholly value-laden and
indeterminate approach it is.

416. JULIAN GILL PETERSON, HISTORIES OF THE TRANSGENDER CHILD 62 (2018)
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This final section builds upon the legal and factual landscape described in
Sections | and II. Section III.A. demonstrates all the various ways a reviewing
court could nevertheless strike a circumcision ban through a more generous
application of the history-and-tradition test. Section III.B. will then highlight
the problems with the history-and-tradition test.

A. History (Re)Written by Those with Penises

The lack of conceptual clarity that arises from entrenched traditionalism
allows courts a garden variety of escape hatches to save circumcision from the
fate that has befallen gender-affirming care. The who, what, when, where, why
of history and tradition creates many opportunities for judges, like Justice
Blacklock, to lead with what they already believe is right rather than consider a
methodical approach to history.

What. First, the easiest way to save circumcision from a circumcision ban
is to define the right at a higher degree of generality. This is, after all, what the
majority of gender-affirming care ban cases tell us not to do. However, a
couple district court cases do this like Brandt v. Rutledge*” and Poe v.
Labrador.**® The way those cases define the right could apply equally to
circumcision: “the right to seek care for their children.” Defined in this way,
circumcision would likewise be swept up into the overall parental rights
doctrine. Meyer, Pierce, Parham, Yoder, and Troxel would all step in to protect
a parent’s right to circumcise.

A middle tier of generality would go a long way as well. Instead of “the
right to prophylactic medical routine infant penile circumcision” the right could
instead be “the right to infant penile circumcision.” This definition would
capture circumcision throughout history regardless of the purpose: religious,
prophylactic, or remedial. If gender-affirming care cases adopted a similar level
of generality, it would be “the right to gender-affirming care,” which would
likewise entail any gender-affirming care regardless of the purpose. All the
child patients at the Brady Urological Institute, going back to 1915, would
count here because it would make no matter whether they received hormones
or not. It also would not matter that many patients were intersex, rather than
children seeking a cross-sex transition. Similarly, all circumcisions would
count within this broader framing, including Jewish and Muslim circumcision
and Sayre’s use of circumecision to “cure” paralysis.

When. Second, the reviewing court could consider much greater swaths of
history and rely on purported “universal” truths expounded in cases like
Obergefell. An opinion can read: “circumcision has existed for millenia and

425. 677 F. Supp. 3d 877, 923 (E.D. Ark. 2023).
426. No. 1:23CV00269-CWD (S.D. Idaho Dec. 26, 2023).
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across civilizations, from the Ancient Egyptians to now.” The Court can rely on
this history even though there is no clean chain from the Egyptians to the
framers, a chain that was clearly broken by the Greeks, the Romans, and the
English. The court could also rely on the history following ratification. Unlike
the gender-affirming care cases, the court could find that the practice of
medicalized circumcision, although just a few decades older than gender-
affirming care, is just old enough to be deeply rooted. Circumcision would thus
be protected just for the sake of being o/d, a conclusion that is utterly divorced
from what the framers could have understood as “liberty” since circumcision
did not take hold in America until the twentieth century. The ratification dates,
although subtly treated as important, are not binding. They could go as far after
the ratification dates as they want to and conveniently stop right before the
modern-day intactivist movement in the 1980s. There is no deadline a court has
to meet. The court gets to pick whatever deadline it wants.

Who. Third, the reviewing court could consider more than just state action,
it could consider any action. It does not matter that most state codes are silent
as to circumcision. It can just consider the prevalence of the practice and find
that to be enough. It also does not matter if it was a minority of people or states
that promoted circumcision. Only around 9 states seem to have statutes that
tolerate circumcision,*”” prior to the recent wave of exceptions to gender-
affirming care. This is certainly not the 26 states that banned abortion in 1868,
but there is no minimum established by the Court. If just considering general
practice, the 5% of children that were circumcised in 1870 may very well just
be enough. Even the 1,500 Jews and some kidnapped Muslims at the founding
may very well be enough. The few children who received gender affirming
care in the first half of the twentieth century, even in the early 1910s, were not
found to be enough. Further, “[w]e are left to wonder how many more trans
people had to reason at all to be archived” that the reviewing court would not
consider.*® Nevertheless, there is nothing stopping a reviewing court to turn
around and say there was enough frequency of circumcision (but just not for
gender-affirming care) for a tradition to be formed.

Where. Fourth, the reviewing court could compare itself to other countries.
As mentioned earlier, there is less room here because other “western
democracies” do not endorse circumcision to the same degree that the United
States does. Nevertheless, a comparative approach to Israel or South Korea, or
even Afghanistan, are not entirely foreclosed in a history-and-tradition

427. N.M. STAT. ANN. § 59A-23-7.4 (2025); CAL. HEALTH & SAFETY CODE § 125850 (2025);
DEL. CODE ANN. tit. 24, § 170 (2025); 720 ILL. COMP. STAT. ANN. 5/12-33 (2025); MISS. CODE ANN. §
97-5-39 (2025); MINN. STAT. ANN. § 147.09 (2025); MONT. CODE ANN. § 37-3-103; WIS. STAT. ANN. §
448.03 (2025).

428. Peterson, supra note 416, at 62.
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analysis—especially when making claims about what civilizations have done
“across millenia.”

Why. Finally, any dark history could be disregarded, even though it has not
been disregarded in other contexts. Henry de Bracton and the common law’s
antisemitic stain can be cast aside for its history of invidious discrimination.
The forced assimilation of Muslim enslaved persons can be disregarded for its
repugnant history too. Even though Justice Alito did not consider the
discriminatory history behind abortion laws in Dobbs, he considered the anti-
Catholic discriminatory history in Espinoza. Likewise, Justice Alito can ignore
Henry de Bracton’s misogyny in Dobbs to uphold an abortion ban, then turn
around and call him an antisemite when striking down a circumcision ban. In
the gender-affirming care cases, nearly none of the courts considered how
history may have treated transgender people, or the many countless transgender
children that were forced to exist in the shadows. The reviewing court can just
cherry-pick what history it finds good and what history it finds bad. In other
words, the entrenched history-and-tradition test allows courts to evoke their
own values.

B. Traditionalism’s Facade

Much and more has been written about the faults of traditionalism, and its
related originalism.*? Justice Scalia in Originalism: the Lesser Evil admits that
originalism is not perfect but argues that, nevertheless, it is better at
constraining judicial morality than the alternatives.”’ But, as the hypothetical
demonstrates, the current state of entrenched traditionalism is nowhere near
achieving the constraining function that Justice Scalia promised. If
circumcision were treated the same way as gender-affirming care, the same
result should occur; but nothing is stopping a judge from doing otherwise. Even
more, the hypothetical cautions that all substantive-due-process rights,
including contraception, marriage, and same-sex intimacy, will be decided by a
court’s biases as they use “history” to pull wool over our eyes.

The exercise in writing out the two hypothetical outcomes of a
circumcision ban exemplifies Cary Franklin’s thesis in History and Tradition’s
Equality Problem.®' There, Franklin attacks the history-and-tradition test’s
claim of determinacy by showing that “[r]atcheting levels of generality up and

429. Reva Siegel, The History of History and Tradition: The Roots of Dobbs’s Method (and
Originalism) in the Defense of Segregation, 133 Y.L.J. 99 (2024); Douglas NeJaime & Reva Siegel,
Answering the Lochner Objection: Substantive Due Process and the Role of Courts in a Democracy, 96
NYU L. REV. 1901 (2021); Reva Siegel & Mary Ziegler, Abortion’s New Criminalization—-A History-
and-Tradition Right to Healthcare Access After Dobbs, 111 VA. L. REV. 413 (2025); Robert Post &
Reva Siegel, Originalism as a Political Practice: The Right’s Living Constitution, 75 FORDHAM L. REV.
545 (2006).

430. 57 U.CIN. L. REV. 849, 862 (1989).

431. 133 Y.L.J. 946 (2024).
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down enables courts in history-and-tradition cases to achieve preferred
outcomes while claiming they are simply deferring to the past.”**? Really at
play, says Franklin, are “shadow decision points, or generally unacknowledged,
often outcome-determinative choices about how to interpret the law that are
framed as methodological but that are typically fueled by substantive . . .
concerns.”** Justice Blacklock put his shadow decision point out in the open
when declaring that circumcision would be protected before engaging in any
historical analysis whatsoever. As Justice Blacklock demonstrates, the history-
and-tradition test allows judges to decide cases based on their own values and
credit belief systems that they are familiar with. If a judge was ever presented
with a challenge to a circumcision ban, all he would need to do is look between
his own legs and decide whether he wants the country’s children to “be like
dad” rather than look at the history first. All the male Supreme Court justices
were born in America between roughly 1950 to 1970, an era where
circumcision reached its zenith. This likely circumcised majority is free to
apply the history-and-tradition test based on what is familiar to them rather
than what history proves.

Therefore, perhaps there is value in developing a test that brings these
value decision-points out of the shadows and into the open. Erwin
Chemerinsky argues in Worse Than Nothing: The Dangerous Fallacy of
Originalism, there is value in being candid with one’s value-laden approach.***
All entrenched traditionalism does is mask those value-laden choices with a
veil of impartiality. Critically, as Professor Siegel argues, this is anti-
democratic: “the Roberts Court evade[s] accountability by presenting
normative judgments as if they were factual judgments.”*® Without
transparency on the value-based decisions that judges make, there cannot be
democratic accountability for those decisions. What the circumcision
comparison to gender-affirming care and Justice Blacklock’s concurrence
shows, is how entrenched traditionalism would perform that masquerading
function. Justice Blacklock already wants to spare circumcision, and he is using
history-and-tradition (before even adequately considering it) to make that
conclusion—and the conclusion on gender-affirming care—seem like a factual
judgment. The circumcision ban hypothetical, thus, circumcises history-and-
tradition and reveals a head full of bias.

Instead, we should return to a kind of evolving traditionalism test, that
openly embraces aspects of living constitutionalism. Judges should not need to
prioritize entrenched history over fundamental values of equality and liberty
and recent trends in practice. Judges should be forced to be honest about why

432. Id. at 949.

433. Id. at 950 (citing Cary Franklin, Living Textualism, 2020 SUpP. CT. REV. 119, 126 (2020)).
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they are treating circumcision differently than gender-affirming care, to explain
why one is liberty and the other is not without hiding behind the false banner of
“history.” If a judge votes to strike a circumcision ban because he is
circumcised, and would like his kid to be circumcised, he should say it.

Most importantly, judges should be empowered to disregard problematic
history and instructed on how to do so. As Siegel argues, the history-and-
tradition test as it stands works to “elevate the significance of laws adopted at a
time when women and people of color were judged unfit to participate.”**°
Further, Siegel demonstrates that Justice Alito in Dobbs ignored the “status-
enforcing and constitutionally objectionable roles that gender, race, and
religion played in the criminalization of abortion.”*” Thus, history-and-
tradition harkens back to dark times in American history in order to continue
perpetuating them.

The circumcision ban hypothetical illustrates that point. If a court protected
circumcision under the current test, then it would have to reconcile with a
history of antisemitism and racism. Under an evolving traditionalism test, a
court would not need to rely on history we would find repugnant today. A
history of English prejudice towards Jews, where circumcision was the
principal sign of their “otherness.” A history of slave traders kidnapping Black
Muslims, and American slave owners stamping out their circumcising
traditions. Instead of exclusively relying on the dark history of ages past,
judges can consider newer norms. If a circumcision ban were upheld, it should
be because of what Marilyn Milos said about it in the twenty-first century, not
because of what Henry de Bracton said about it in the thirteenth. There is no
need to be constrained by our dark past. There is no need to hide behind it
either. Courts should pull back the hood of history, show their true colors, and
interpret “liberty” head-on.

CONCLUSION

Justice Blacklock, in the same breath as upholding a gender-affirming care
ban, stated that the history-and-tradition analysis would lead to the opposite
result in the case of a circumcision ban. But an analysis of the history and
tradition of circumcision reveals that it is not so far off from the history and
tradition of gender-affirming care. Although an identical application of the
history-and-tradition test should lead to the same result with a circumcision
ban, the test leaves every opportunity for a judge to rule based on their own
values. Instead of hiding behind a hood of impartiality, judges should be forced
to pull it back and show what is really driving their decision. More importantly,

436. Siegel, supra note 358, at 906.
437. Id. at 922.
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judges should be empowered to acknowledge and circumcise the dark vestiges
of our past.



