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TIlE CRISIS IN CAPITAL PUNISHMENT
By CHARLES L. BLACK, JR.~

We are at crisis. For about four years, because of judicial stays
necessary to the orderly administration of justice, no human being
has been killed by warrant of law in the United States. We have had
much time- for. thought on the subject. If we resume the infliction of
death by law, we shall have to answer to ourselves, to the future,
to the rest of the world, and to whatever or whomever else it may
be that judges us, how it came about that we did this after so much
time for reflection. Meanwhile, some 600 persons have been con­
demned to die, and are in the death cells of our capital punishment
states. Of course, not all these will be killed, in any event, for it is
the policy in some states to delay clemency hearings until all judicial
remedies are exhausted. and some of those now under condemnation
will be commuted, or be transferred to asylums, or die. But if the
protection of the judicial stays be removed, and if no other remedy
supervene, it is reasonably certain that within a year a good many
times as many people will be killed in the name of law as in any year
in recent American history. Although I am aware that much, indeed
most, of what I shall have to say cannot be new, and although I know
my subject is a most unpleasant one, I dare not put myself in the
position of having to explain to my children how it happened that
at such a crisis I could find myself honored by being tendered a
platform such as this, at a great university such as this, and then
not use this opportunity to have my say on this subject.!

* Henry R Luce Professor of Jurisprudence, Yale University; B.A., 1935, M.A.,
1938, University of Texas; LL.B., 1943, Yale University.

1. This piece, as published, is an amplification of the Morris Ames Soper Lecture
delivered at the University of Maryland School of Law on March 16, 1972. I am
deeply indebted to the Dean and Law Faculty for this invitation, and to the editors
of the Maryland Law Review, particularly Mrs. Ann Hoffman, for their kind
cooperation.

As the piece is in essence a lecture, I have annotated it very lightly.
Fortunately, there exists a first-rate compendium on the subject, THE DEATH PENALTY
IN AMERICA (rev. ed. H. Bedau 1968). My indebtedness to the book is quite general.

I cannot pin down, in many cases, the origin of ideas that come out of years
of conversation with Guido Calabresi (who has kindly read and commented on the
piece), Alexander Bickel, Louis Pollak, Abraham and Joseph Goldstein, Dr. Jay Katz,
Eugene V. Rostow and others of my colleagues at Yale. I have also corresponded with
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