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ABSTRACT. This Article presents new empirical evidence concerning the effects of United
States v. Booker, which loosened the formerly mandatory U.S. Sentencing Guidelines, on racial
disparities in federal criminal cases. Two serious limitations pervade existing empirical literature
on sentencing disparities. First, studies focus on sentencing in isolation, controlling for the
“presumptive sentence” or similar measures that themselves result from discretionary charging,
plea-bargaining, and fact-finding processes. Any disparities in these earlier processes are
excluded from the resulting sentence-disparity estimates. Our research has shown that this
exclusion matters: pre-sentencing decision-making can have substantial sentence-disparity
consequences. Second, existing studies have used loose causal inference methods that fail to
disentangle the effects of sentencing-law changes, such as Booker, from surrounding events and
trends.

In contrast, we use a dataset that traces cases from arrest to sentencing, allowing us to
assess Booker’s effects on disparities in charging, plea-bargaining, and fact-finding, as well as
sentencing. We disentangle background trends by using a rigorous regression discontinuity-style
design. Contrary to other studies (and in particular, the dramatic recent claims of the U.S.
Sentencing Commission), we find no evidence that racial disparity has increased since Booker,
much less because of Booker. Unexplained racial disparity remains persistent, but does not
appear to have increased following the expansion of judicial discretion.
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INTRODUCTION

In the United States, one of every nine black men between the ages of
twenty and thirty-four is behind bars,' and, in 2003, the Bureau of Justice
Statistics projected that one in every three young black men could expect to be
incarcerated at some point in his life.* These rates far exceed those of any other
demographic group — for instance, black males are incarcerated at nearly seven
times the rate of white males.? The impact of demographically concentrated
incarceration rates on offenders, families, and communities is a critical social
concern.* But why do these gaps exist? Can they be explained by differences in
criminal behavior, or by differences in how the criminal justice system treats
offenders? If it is the latter, can the process be improved by reforms, such as
changes to sentencing law?

These questions are not new. For decades, racial and other “legally
unwarranted” disparities in sentencing have been the subject of considerable
empirical research, which has in turn helped to shape major policy changes.
Most importantly, the U.S. Sentencing Guidelines and their state counterparts
were adopted with the goal of reducing such disparities. In 2005, when the
Supreme Court’s decision in United States v. Booker rendered the formerly
mandatory Guidelines merely advisory, Justice Stevens’s dissent predicted that
“[t]he result is certain to be a return to the same type of sentencing disparities
Congress sought to eliminate in 1984.”% Whether this prediction was accurate
is perhaps the foremost empirical question in sentencing policy today. The
most prominent study to date, a 2010 report of the U.S. Sentencing
Commission, gave an alarming answer: Booker and its judicial progeny had
quadrupled the black-white sentencing gap among otherwise-similar cases,

1. Pew Crtr. on the States, One in 100: Behind Bars in America 2008, PEW CHARITABLE TRUSTS 3
(Feb. 2008), http://www.pewstates.org/uploadedFiles/PCS_Assets/2008/0ne%20in%20100
.pdf.

2. Thomas P. Bonczar, Prevalence of Imprisonment in the U.S. Population, 1974-2001, BUREAU
Just. STAT., U.S. DEP'T JUST. 1 (Aug. 2003), http://www.bjs.gov/content/pub/pdf
/piuspo1.pdf.

3. Paul Guerino, Paige M. Harrison & William J. Sabol, Prisoners in 2010, BUREAU JUST. STAT.,
U.S. DEP'T JUST. 7, http://www.bjs.gov/content/pub/pdf/pio.pdf (last updated Feb. o,
2012).

4. See, e.g., MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF
COLORBLINDNESS (2010); TopD R. CLEAR, IMPRISONING COMMUNITIES: HOwW MaAss
INCARCERATION MAKES DISADVANTAGED NEIGHBORHOODS WORSE (2007); IMPRISONING
AMERICA: THE SOCIAL EFFECTS OF MASS INCARCERATION (Mary Patillo et al. eds., 2004).

5. 543 U.S. 220, 300 (2005) (Stevens, J., dissenting in part).
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from 5.5% to 23.3%.° In January 2013, the Commission issued an update with
similar figures (revising the latter figure slightly downward, to 19.5%), this
time combined with explicit calls for legislation in effect returning the
Guidelines to something fairly close to their prior binding status.”

This Article introduces a new empirical approach and gives a very different
answer. The Commission’s methods are hobbled by two serious limitations
that also pervade the broader empirical literature on sentencing disparity.®
First, these studies consider the judge’s final sentencing decision in isolation,
ignoring crucial earlier stages of the justice process. Those earlier stages have
important sentencing consequences, and yet these studies exclude the portions
of the ultimate sentence gap that result from earlier-stage decision-making
from their estimates. Second, studies of changes in disparity after legal changes
(like Booker) have failed to disentangle the effects of the legal change from
surrounding events and background trends.

This Article develops these two critiques and discusses our own research on
racial disparities among federal arrestees, which uses a method that avoids
these problems. We first highlight some findings from our recent study
showing that while a black-white gap appears to be introduced during the
criminal justice process, it appears to stem largely from prosecutors’ charging
choices, especially decisions to charge defendants with “mandatory minimum”
offenses. These findings highlight the importance of taking into account the
early parts of the justice process. With that in mind, we then present our new
findings on Booker, estimating its effects not only on sentencing, but also on
charging, plea-bargaining, and sentencing fact-finding, an analysis no prior
studies have performed. Far from finding evidence that judges’ use of
expanded discretion worsens disparity, we fail to find an increase in disparity
and find suggestive evidence cutting in the opposite direction.®

6. U.S. SENTENCING COMM'N, DEMOGRAPHIC DIFFERENCES IN FEDERAL SENTENCING
PRACTICES: AN UPDATE OF THE BOOKER REPORT’S MULTIVARIATE REGRESSION ANALYSIS
3 (2010), hup://www.albany.edu/scj/documents/USSC_Multivariate_Regression_Analysis
_ Report_oo1.pdf [hereinafter 2010 U.S. SENTENCING COMM'N].

7. U.S. SENTENCING COMM’N, REPORT ON THE CONTINUING IMPACT OF UNITED STATES V.
BOOKER ON FEDERAL SENTENCING pt. A, at 8-9, 108 (2012), http://www.ussc.gov
/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Booker_Reports
/2012_Booker/index.cfm [hereinafter 2012 U.S. SENTENCING COMM'N]. The update extended
the last period through 2011.

8. While we focus on race, these weaknesses are also common in research on other
“unwarranted disparities” (for example, inter-district) and much of the non-disparity-
related research on sentencing policy.

9. The Booker results are exclusively and fully presented in this Article. We begin, however, by
discussing the results of a separate but related study of racial disparities in charging and
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Our research seeks to close a surprisingly wide gap that separates two
bodies of scholarship: the theoretical and qualitative literature on how the
criminal justice system functions (which uniformly recognizes the critical role
of prosecutors) and empirical research on sentencing disparities (which
effectively ignores that role). The modern criminal justice process is
prosecutor-dominated. Prosecutors have broad charging and plea-bargaining
discretion, and their choices have a huge impact on sentences. A central claim
made by critics of mandatory sentencing is that restricting judicial discretion
further empowers prosecutors, who tend to exercise that power in ways that
perpetuate or worsen disparity. This “hydraulic discretion” theory has been
described as a near-consensus view of sentencing scholars.'°

Yet the empirical research on sentencing disparity has not tested these
claims and fails to account for the role of prosecutorial discretion. Researchers
typically estimate sentencing disparities in federal and other courts subject to
sentencing guidelines after controlling for (among other things) the
recommended guidelines sentence. But the guidelines recommendation is itself
the end product of charging, plea-bargaining, and sentencing fact-finding.
Controlling for it filters disparities in those processes out of the sentencing-
disparity estimates and gives an incomplete view of the scope and sources of
sentencing disparity." In effect, the existing literature focuses on disparities in

sentencing more generally. In this Article, we discuss that study’s motivations, highlight key
results, and explain its relevance to current law and policy debates, including the Sentencing
Commission’s report. The full results, including relevant tables and graphs and a full
technical explanation of our methods, can be found in M. Marit Rehavi & Sonja B. Starr,
Racial Disparity in Federal Criminal Charging and Its Sentencing Consequences (Univ. of Mich.
Program in Law & Econ., Working Paper No. 12-002, 2012) (under review),
http://ssrn.com/abstract=1985377.

10. Terance D. Miethe, Charging and Plea Bargaining Practices Under Determinate Sentencing: An
Investigation of the Hydraulic Displacement of Discretion, 78 J. CRIM. L. & CRIMINOLOGY 155,
155-56 (1987) (noting that “this ‘hydraulic’ or ‘zero-sum’ effect is so firmly entrenched as a
criticism of current reform efforts that most researchers begin with the assumption that the
displacement of discretion exists”); Lauren O’Neill Shermer & Brian D. Johnson, Criminal
Prosecutions: Examining Prosecutorial Discretion and Charge Reductions in U.S. Federal District
Courts, 27 JUST. Q. 394, 395-96 (2010) (observing that “scholars agree that attempts to
curtail judicial discretion are likely to concomitantly increase prosecutorial discretion” and
that “prosecutorial discretion . . . may risk the perpetuation of the types of disparities
sentencing reforms were intended to reduce”).

n. A few studies (most notably the Sentencing Commission’s Booker study) compound this
problem further by also controlling for differences in Guidelines departure rates, filtering
out one of the key aspects of the final sentencing decision as well. See, e.g., 2012 U.S.
SENTENCING COMM’N, supra note 7, pt. E, at 7 (including “whether the court determined
that a sentence outside the applicable sentencing guideline range was warranted” among a
list of control variables); 2010 U.S. SENTENCING COMM'N, supra note 6, at 18, app. B at B-1



MANDATORY SENTENCING AND RACIAL DISPARITY

compliance with the sentencing guidelines. While this is an important piece of
the sentence-disparity picture, it is far from the only piece, because decisions
made throughout the process ultimately affect the sentence. Moreover,
sentencing-stage disparities might either offset or exacerbate disparities arising
earlier, making it hard to interpret them in isolation.

We accordingly take a broader, process-wide approach, constructing a
dataset that links records from four different federal agencies and allows us to
trace criminal cases from arrest through sentencing. We focus on the gap
between black men and white men in non-immigration cases. Instead of
controlling for the Guidelines sentence, we control for the arrest offense and
other characteristics that are fixed at the beginning of the justice process. The
arrest offense is an imperfect proxy for underlying criminal behavior, but we
believe it is the best proxy available for this purpose. Our method allows us to
assess aggregate disparities introduced throughout the post-arrest justice
process, from charging through sentencing. Further, it also allows us to analyze
the contribution of each procedural stage (as well as underlying case
differences) to the total black-white gap.

The problem with the prevailing method is not merely an academic
concern. In Part II of this Article, we highlight and discuss key findings of our
analyses of charging and sentencing in federal criminal cases from 2007 to
2009.” That research shows that after controlling for the arrest offense,
criminal history, and other prior characteristics, there remains a black-white
sentence-length gap of about 10%. But judges’ choices do not appear to be
principally responsible. Instead, between half and the entire gap can be
explained by the prosecutor’s initial charging decision—specifically, the
decision to bring a charge carrying a “mandatory minimum.” After controlling
for pre-charge case characteristics, prosecutors in our sample were nearly twice
as likely to bring such a charge against black defendants.”® In other words,
studies that focus only on the judicial sentencing decision exclude what appears
to be the most important procedural source of disparity in sentences.

A proper analysis of Booker’s effects on disparity, then, should take the
whole justice process into account, to the extent possible. In Part III, we present

(providing a similar list and explaining that the Commission used separate dummy variables
for substantial assistance departures, other downward departures, and upward departures).
P p p P

12.  See Rehavi & Starr, supra note 9.

13. These results are for non-drug cases. When drug cases are added, the gap after controlling
for prior characteristics rises to about 14%, and mandatory minimums similarly appear to
explain nearly all of the disparity. The charging study’s analysis of drug cases is somewhat
more limited. See infra text accompanying notes 76-77. In contrast, this Article’s study of
Booker includes drug cases in all its analyses.
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the results of such an analysis. We begin that inquiry with a simple linear time-
trend analysis, which shows that, when one measures sentence disparity in the
broader way that we recommend, unexplained black-white disparity did not
grow between 2003 and 2009, the period in which the Sentencing Commission
found that it quadrupled. Indeed, our estimate of the disparity trend is negative,
although imprecise. That i1s, the gap in sentences for similar black and white
arrestees was, if anything, slightly smaller by the end of 2009 than it was just
before Booker. The Commission’s claim that disparity grew over that same
period is an artifact of its flawed way of measuring disparity.

Beyond the question of whether disparity has changed during the period
surrounding Booker, we must further ask whether it has changed because of
Booker. The two questions are not the same, but they are too often confused. In
addition to the disparity-measurement question, a second serious flaw
pervades the empirical literature on sentencing-law changes: the failure to
provide a sound basis for causal inferences. This second problem is exemplified
by the Sentencing Commission’s analysis. The Commission found that
disparities after Booker (averaged over a period of years) were larger than
disparities before it. Even assuming that were true, it would still be a huge
logical leap to conclude that Booker caused this increase—a classic confusion of
correlation and causation. Many things change over time—for instance, the
mix of cases, the composition of the bench and of U.S. Attorneys’ and public
defenders’ offices, substantive criminal legislation and case law, and the
Department of Justice’s {DOJ’s) enforcement priorities and internal policies —
and any of these changes could have racially disparate impacts on sentences.
The greater disparity in the post-Booker period, therefore, could easily have
nothing to do with Booker. Indeed, even if Booker had slowed an underlying
trend of increasing disparity, the Commission’s methods would incorrectly
imply that Booker led to greater disparity.

Accordingly, we employ a different approach that can disentangle the effect
of Booker from underlying trends: a regression discontinuity-style estimator.
Specifically, we assess whether, in the immediate aftermath of Booker, there is a
sharp break in an otherwise continuous trend, which would provide a much
stronger basis for inferring causality. Our method focuses on Booker’s
immediate effects, not its long-term effects, which admittedly is both a
strength and a weakness. The long-term effects are presumably what
policymakers care most about, but there is no good way to identify Booker’s
relationship to longer-term trends in disparity — the causal inference problem is
too serious. The immediate effects can be more rigorously assessed.
Fortunately, there is good reason to believe that if Booker had substantially
changed racial disparity patterns in judicial decision-making, we would have
seen at least part of the effect right away. Booker’s effects on Guidelines
compliance were not slow or subtle—departure rates immediately and
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dramatically spiked. That is, Booker was a sudden shock to the scope of judicial
discretion, and, if judges were inclined to exercise their discretion in ways that
widen the black-white gap, one would expect to see disparity jump in response
to that shock, right after Booker.

We do not see such a jump. Right after Booker, sentencing disparity did not
increase, and may have modestly dropped. If Booker did have any adverse
effects on black defendants relative to white defendants, it was probably a
second-order result of charging changes: the use of mandatory minimum
charges increased for black defendants immediately after Booker, but this effect
appears to have been quite short-term.

We are very cautious about these findings. Even with our approach,
identifying Booker’s effects is hard. While Booker has been described as a
“natural experiment,”™* as an experiment it leaves much to be desired—it
changed the legal regime for every non-petty federal offense at once, leaving no
plausible control group. Our method does not require a control group and
filters out longer-term trends effectively, but it could be tricked by month-to-
month fluctuations. Moreover, Booker was not a clean break in settled law; it
came on the heels of a period of serious lower-court confusion, further
complicating causal inference. We conduct tests to evaluate these problems,
but we cannot erase the noise in the data or the complexity of the history. Still,
what we can say is that nothing in these data suggests that judges’ use of their
post-Booker discretion exacerbated racial disparity.

Understanding the relative role of prosecutors and judges in producing
disparities is important. The specter of increased disparity after Booker has been
prominently cited to support new constraints on judicial discretion. For
instance, the Department of Justice in the George W. Bush Administration
advocated mandatory topless guidelines—effectively, mandatory minimums
but no maximums.” The Sentencing Commission has recently advanced a
multi-pronged proposal to strengthen legislative and appellate court
constraints on judicial sentencing discretion—a proposal that in effect would
restore the Guidelines very nearly to the legal status they enjoyed before
Booker.*®

1. Paul J. Hofer, United States v. Booker as a Natural Experiment: Using Empirical Research to
Inform the Federal Sentencing Policy Debate, 6 CRIMINOLOGY & PUB. POL’Y 433, 435 (2007).

15. See Alberto Gonzales, U.S. Att’y Gen., Prepared Remarks of Attorney General Alberto
Gonzalez: Sentencing Guidelines Speech (June 21, 2005), http://www.justice.gov/archive
/ag/speeches/2005/06212005victimsofcrime. htm.

16. The proposal includes requiring judges to give substantial weight to the Guidelines,
restricting policy-based departures, and requiring appellate courts to give deference to
Guidelines sentences. 2012 U.S. SENTENCING COMM'N, supra note 7, pt. A, at 111-15; Judge
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Such “solutions” could be counterproductive. Constraints on judges
generally empower prosecutors by making their choices more conclusive
determinants of the sentence. Our research suggests that prosecutorial
decisions are important sources of disparity —especially the decision to file
mandatory minimum charges, which are prosecutors’ most powerful tools for
constraining judges. Note that we do not claim our findings prove
“discrimination” by prosecutors or anyone else. We are limited to what our
data can capture, and unobserved differences between cases could justify
different charging decisions or sentencing outcomes. Still, we have rich
controls, including detailed arrest offense information; criminal history; and
other demographic, geographic, and socioeconomic fields, yet substantial
unexplained racial differences remain.

In Part I, we briefly introduce the federal sentencing framework and review
the legal scholarship on prosecutorial and judicial discretion. In Part II, we
present our critique of the “sentencing only” approach used by the current
empirical literature and discuss our preferred process-wide approach, its
strengths and limitations, and some insights that can be gleaned from it. In
Part III, we present our critique of the causal inference methods used by
existing sentencing-reform research. We then pair our process-wide approach
to estimating disparity with our regression discontinuity-style approach to
causal inference in order to estimate Booker’s effects on racial disparity. We
conclude with possible policy implications.

I. PROSECUTORS, SENTENCING, AND THE “HYDRAULIC
DISCRETION” THEORY

Federal prosecutors, like their counterparts in the states, have always
possessed very broad discretion. Prosecutors choose what charges to bring, and
the complex criminal code often provides a wide range of choices. Over 95% of
convictions result from guilty pleas, and prosecutors control the terms of the
deals they offer defendants.”” These can include the charges of conviction
(charge bargaining), sentence recommendations and requests for departures

Pattd B. Saris, Chairwoman, U.S. Sentencing Comm’n, Remarks at the Public Hearing
Before the United States Sentencing Commission 8 (Feb. 16, 2012), htp://www.ussc
.gov/Legislative_and_Public_Affairs/Public Hearings_and_Meetings/20120215-16/Hearing
_Transcript_20120216.pdf.

17.  See Gary Fields & John R. Emshwiller, Federal Guilty Pleas Soar as Bargains Trump Trials,
WALL ST. J., Sept. 23, 2012, http://online.wsj.com/article/SB100008723963904435893045
77637610097206808.html (“Guilty pleas last year resolved 97% of all federal cases that the
Justice Department prosecuted to a conclusion.”).

10
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from the usual range, and stipulations about sentencing-relevant facts (fact
bargaining).

Traditionally, prosecutors’ discretion was matched by wvast judicial
discretion in choosing sentences, which was constrained only by broad
statutory ranges—for instance, zero to twenty years. Statutory minimum
sentences were not widespread before the 1980s, and still apply in only a
minority of cases.”® Within the statutory ranges, judges were free to tailor
sentences to the facts and the offenders’ circumstances. The disadvantage was
that there was no good way to ensure that similar cases resulted in similar
sentences.

In 1984, citing studies finding widespread racial, gender, inter-judge, and
inter-district disparities in sentencing, Congress adopted the Sentencing
Reform Act, which created a Sentencing Commission to devise binding
Sentencing Guidelines.’ Under the Guidelines, complex rules determine the
offense level, which is based on the conviction offense plus additional
aggravating or mitigating sentencing facts, such as drug quantity or the
defendant’s role in a group offense. The offense level is one of two axes of a
sentencing grid; the other is the defendant’s criminal history category. Within
each grid cell is a narrow range: eight to fourteen months, for instance.*® Prior
to Booker, departures from this range were permitted only for specified reasons.

By greatly reducing judges’ discretion, the Guidelines concentrated
tremendous power in prosecutors’ hands. As Kate Stith explains, “when judges
had discretion to impose any sentence [in the statutory range], prosecutorial
power was potentially limited or counterbalanced by the possibility of judicial

18.  See U.S. SENTENCING COMM’N, REPORT TO CONGRESS: MANDATORY MINIMUM PENALTIES IN
THE FEDERAL CRIMINAL JUSTICE SYSTEM 23 (2011), http://www.ussc.gov/Legislative_and
_Public_Affairs/Congressional_Testimony_and_Reports/Mandatory_Minimum_Penalties
/20111031_RtC_Mandatory_Minimum.cfm (reviewing the history of federal mandatory
minimums and describing the 1980s “enactment of the mandatory minimums that are most
commonly applied today”); id. at xxix (finding that only “14.5 percent of all federal
offenders were subject to a mandatory minimum penalty at sentencing,” although —because
mandatory minimums generally lead to longer sentences—39.4% of federal prisoners had
been given mandatory minimums).

19. See Sentencing Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1987 (codified as amended
in scattered sections of 18 and 28 U.S.C.); id. § 217(a) (codified as amended at 28 U.S.C. §
991) (creating the Sentencing Commission).

20. See Sentencing Table, U.S. SENT'G COMM'N (2011), http://www.ussc.gov/Guidelines/2011
_Guidelines/Manual_PDF/Sentencing_Table.pdf; see also U.S. SENTENCING GUIDELINES
MANUAL ch. s, pt. A (2012) (providing the Sentencing Chart in the Guidelines Manual). See
generally U.S. SENTENCING GUIDELINES MANUAL chs. 2 & 3 (2012) (laying out guidelines by
offense and describing victim-related sentence adjustments).

11
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discretion.”* But under the Guidelines, plea-bargaining much more tightly
constrained the sentence. The one feature of the Guidelines that was intended
to limit prosecutorial power was the judge’s sentencing fact-finding authority.
This system (called “real-offense” sentencing)® allows the judge to base a
sentence even on uncharged conduct, so long as the sentence falls within the
statutory range for the crime of conviction. In principle, this system should
reduce prosecutors’ ability to offer to understate the defendant’s culpability in
exchange for a guilty plea.

Still, studies suggest that real-offense sentencing has not constrained
prosecutors very much, because in practice prosecutors very strongly influence
judges’ findings of fact. Plea agreements usually include factual stipulations,
and, even though DOJ has long directed prosecutors not to bargain over these
facts, many studies have documented the persistence of fact-bargaining.*
Judges are not bound by the factual stipulations, and the power to diverge
from them (relying on sentencing-stage evidence or a probation office report)
is an important aspect of judicial discretion. Judges typically lack the incentive,
however, and may lack the information, to diverge from what the parties have
agreed upon.” One 1996 survey found that only 8% of judges said they “go
behind” plea agreements “somewhat or very frequently”; 25% said they never
do, while the rest said they did so “infrequently.”*® As Nancy King put i,

2. Kate Stith, The Arc of the Pendulum: Judges, Prosecutors, and the Exercise of Discretion, 117 YALE
L.J. 1420, 1430 (2008).

22. Id
23. U.S. SENTENCING GUIDELINES MANUAL § 1A1.4 (2012); Stith, supra note 21, at 1434-36.

24. Mary Patrice Brown & Stevan E. Bunnell, Negotiating Justice: Prosecutorial Perspectives on
Federal Plea Bargaining in the District of Columbia, 43 AM. CRIM. L. REV. 1063, 1070 (2006);
Nancy J. King, Judicial Oversight of Negotiated Sentences in a World of Bargained Punishment,
§8 STAN. L. REV. 203, 295-98 (2005); Ilene H. Nagel & Stephen J. Schulhofer, A Tale of Three
Cities: An Empirical Study of Charging and Bargaining Practices Under the Federal Sentencing
Guidelines, 66 S. CAL. L. REV. 501, 522 (1992); Stith, supra note 21, at 1450.

25. See Brown & Bunnell, supra note 24, at 1068-69; Stephen J. Schulhofer & Ilene H. Nagel,
Plea Negotiations Under the Federal Sentencing Guidelines: Guideline Circumvention and Its
Dynamics in the Post-Mistretta Period, 91 Nw. U. L. REV. 1284, 1300-01 (1997); Stith, supra
note 21, at 1449; ¢f. William J. Powell & Michael T. Cimino, Prosecutorial Discretion Under the
Federal Sentencing Guidelines: Is the Fox Guarding the Hen House?, 97 W. VA. L. REV. 373, 383-
84 (1995) (noting “the frustration of federal judges” with the shift in power to prosecutors
resulting from the Guidelines).

26. Molly Treadway Johnson & Scott A. Gilbert, The U.S. Sentencing Guidelines: Results of the
Federal Judicial Center’s 1996 Survey, FED. JUD. CENTER 10 (1997), https://bulk.resource.org
/courts.gov/fjc/gssurvey.pdf.

12
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“Establishing facts in an adversarial system without the assistance of
adversaries is an awkward business.”*

To the Guidelines’ many critics, this empowerment of prosecutors was a
serious flaw, leading to harsh results for defendants generally and undermining
the Sentencing Reform Act’s disparity-reduction goals. As Albert Alschuler
argued, “[TJhe price of whatever success the Guidelines have achieved in
reducing judge-created sentencing disparities has been the burgeoning of
prosecutor-created disparities.”® Scholars often refer to discretion in the
criminal justice system as being “hydraulic,” such that attempts to constrain it
in one place will merely shift it to another. Stephanos Bibas, for example,
wrote, “The criminal justice system operates like a toothpaste tube, and
departures that are squeezed out of the judge’s end of the tube will wind up in
the prosecutor’s domain. This hydraulic pressure means that departures will
still exist, but they will now occur more often on prosecutors’ terms.”*® This
theory has long pervaded scholarship about the Guidelines. As Terance Miethe
wrote in 1987, “[T]his ‘hydraulic’ or ‘zero-sum’ effect is so firmly entrenched
as a criticism of current reform efforts that most researchers begin with the
assumption that the displacement of discretion exists . . . .”%°

Note that, although scholars’ language often refers to shifts in “discretion,”
this is a slight misnomer; the Guidelines did not really increase prosecutors’
discretion, which was already almost boundless. Rather, they increased their
power: the choices prosecutors made more conclusively determined the
sentence.® In a 1996 survey, approximately 75% of district judges and chief
probation officers said that prosecutors were now the actors with the most
influence on final sentences—more than judges themselves.3* Prosecutors
thereby obtained greater leverage in plea-bargaining—they could nearly
promise that defendants would get more lenient sentences if they pled guilty
and harsher ones if they refused. In 2004, Marc Miller wrote, “The
overwhelming and dominant fact of the federal sentencing system . . . is the

27.  King, supra note 24, at 303.
28. Albert W. Alschuler, Disparity: The Normative and Empirical Failure of the Federal Guidelines,
58 STAN. L. REV. 85, 117 (2005).

29. Stephanos Bibas, The Feeney Amendment and the Continuing Rise of Prosecutorial Power to Plea
Bargain, 94 J. CRIM. L. & CRIMINOLOGY 295, 300 (2004); accord Stith, supra note 21, at
1427-36 (describing the Guidelines’ shift of power from judges to prosecutors).

30. Miethe, supra note 10, at 155-56.

3. See Rodney L. Engen, Assessing Determinate and Presumptive Sentencing— Making Research
Relevant, 8 CRIMINOLOGY & PUB. POL’Y 323, 328-29 (2009).

32. Johnson & Gilbert, supra note 26, at 6-7.
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virtually absolute power the system has given prosecutors . . . . There is a lot of
evidence to support this claim, but it can be demonstrated with one simple and
awesome fact: Everyone pleads guilty.”®® After the implementation of the
Guidelines in the early 1990s, plea rates rose from 87% of all federal
convictions to 97% by 2004.3*

Since then, however, federal sentencing law has undergone another major
change. In January 2005, the Supreme Court decided United States v. Booker,
which rendered the formerly mandatory Guidelines merely advisory.* The
Court held that a mandatory sentencing scheme in which a defendant’s
maximum sentence could be increased based on judicial fact-finding violated
the Sixth Amendment right to a jury trial.3® The Court could have remedied
that defect by requiring more jury fact-finding, but it chose an alternate
remedy: maintaining real-offense sentencing, but severing the provision of the
Sentencing Reform Act that rendered the Guidelines mandatory.” The Court’s
remedial choice remains reversible by Congress,?® which has so far not taken
action to reverse Booker. District courts today may depart from the Guidelines
so long as the ultimate sentence is not “unreasonable.”® In December 2007, in
Gall v. United States and Kimbrough v. United States, the Supreme Court further
clarified that courts of appeals should not deem sentences unreasonable merely
because they fall outside the Guidelines,*® and that sentencing judges may
depart from the Guidelines on the basis of policy disagreements.*

33. Marc L. Miller, Domination & Dissatisfaction: Prosecutors as Sentencers, 56 STAN. L. REV. 1211,
1252 (2004).

34. Alschuler, supra note 28, at 112; U.S. SENTENCING COMM’N, FIFTEEN YEARS OF GUIDELINE
SENTENCING: AN ASSESSMENT OF HOW WELL THE FEDERAL CRIMINAL JUSTICE SYSTEM Is
ACHIEVING THE GOALS OF SENTENCING REFORM iv (2004), http://www.ussc.gov/Research
_and_Statistics/Research_Projects/Miscellaneous/1s_Year_Study/15_year_study_full.pdf
(explaining that, although the Guidelines were promulgated in 1987, they were not fully
implemented until after Mistretta v. United States, 488 U.S. 361 (1989)); see also Stith, supra
note 21, at 1425 (arguing that the Guidelines “provided prosecutors with indecent power
relative to both defendants and judges, in large part because of prosecutors’ ability to
threaten full application of the severe Sentencing Guidelines”).

35. 543 U.S. 220, 246 (2005).

36. Id. at232.

37. Id. at 247-48.

38. Id. at 265 (noting that “[t]he ball now lies in Congress’ court™).
39. Id. at 261.

go. Gall v. United States, 552 U.S. 38, 51 (2007).

4. Kimbrough v. United States, 552 U.S. 85, 108-09 (2007); see also Rita v. United States, 551
U.S. 338, 354-55 (2007) (barring appellate courts from treating outside-Guidelines sentences
as presumptively unreasonable).
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Booker was widely seen as an earthquake in federal sentencing law. Still,
rendering the Guidelines advisory is not the same as eliminating them. Federal
judges are still required to calculate the Guidelines sentencing range, and,
although they are then free to depart from it, they usually do not.#* There are
many possible reasons for this continued conformity: federal judges might
believe that the Guidelines meet the goal of reducing disparity,* wish to avoid
open-ended, subjective sentencing assessments, seek insulation from criticism
or reversal, or simply treat the Guidelines as an “anchor.”#*

To the extent that judges continue to follow the Guidelines, the power the
Guidelines conferred on prosecutors will presumably remain largely intact. In
addition, even if judges felt totally unconstrained by the Guidelines,
prosecutors would retain at least two powerful sources of sentencing influence.
First, their charging and charge-bargaining choices shape the statutory
minimum and maximum sentences, which remain mandatory. Second, because
they negotiate the factual stipulations accompanying pleas and may introduce
evidence at sentencing hearings, prosecutors have enormous influence over the
information that gets to judges, and what judges know presumably will
influence sentencing regardless of whether they follow the Guidelines. Thus,
even in the post-Booker era, prosecutors should be expected to play a crucial
role in the processes that shape sentencing.

In short, then, legal scholars and justice system participants widely agree
both that prosecutorial choices are key drivers of sentences and that sentencing
law reforms involve tradeoffs between judicial and prosecutorial power. One
might expect that this broad consensus would shape empirical research on

42. Most federal sentences are still in the Guidelines range. See, e.g., 2012 U.S. SENTENCING
COMM’N, supra note 7, pt. A, at 3, 5 (finding that in the period between December 11, 2007
and September 30, 2011, “80.7 percent of federal sentences were either within the guideline
range (53.9% of sentences) or below the range due to a government motion (26.8% of
sentences)”).

43. See U.S. SENTENCING COMM’N, SURVEY OF ARTICLE III JUDGES ON THE FEDERAL SENTENCING
GUIDELINES ch. 2 (2003), http://www.ussc.gov/Research_and_Statistics/Research_Projects
/Surveys/200303_Judge_Survey/jschap2.pdf (showing that 52.8% of surveyed judges, when
asked to rate the Guidelines’ performance in reducing disparities on a 1 to 6 scale, picked
either 5 or 6).

4a. The “anchoring” literature shows that when people have to translate subjective judgments
onto a numeric scale, they are often highly influenced by hearing some number
mentioned —even numbers that (unlike the Guidelines) are actually irrelevant to the
question posed. See J. J. Prescott & Sonja Starr, Improving Criminal Jury Decision Making
Aﬂer the Blakely Revolution, 2006 U. ILL. L. REV. 301, 326 (discussing “anchoring problems
in mock jury studies of punitive damages awards and criminal jury verdicts). .
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sentencing disparities and sentencing reforms, but, as we demonstrate below, it
has not.

il. ESTIMATING RACIAL DISPARITY IN SENTENCING: A PROCESS-
WIDE APPROACH

For decades, unwarranted disparities in sentencing have been a major focus
of empirical research. Overwhelmingly, these studies focus exclusively on
judges’ final sentencing decisions, ignoring the rest of the justice process. In
Section IL.A, we review those studies and explain why this problem is so
serious. In Section I1.B, we describe the dataset that we constructed to enable a
broader approach, and in Section II.C, we highlight certain key findings of our
recent study of racial disparity in charging and sentencing. In Section I.D, we
discuss some limitations of this broader approach. Note that this Part does not
focus directly on Booker’s effects or on changes over time. Rather, we begin by
explaining why it is crucial for estimates of sentencing disparity to encompass
the pre-sentencing stages of the process: a great deal of the ultimate sentence
gap between similar black and white arrestees appears to emerge from
decisions made at earlier stages. That insight provides one of the primary
motivations for our approach in our analysis of Booker, presented in Part III.

A. Studies Estimating the Extent of Unwarranted Sentencing Disparities

Sentencing disparity studies generally begin by pointing to a gap in
observed sentence outcomes and asking what generated it. For instance, black
male defendants receive much longer sentences on average than white males
do—a major contributor to their higher incarceration rates. But does the
sentence gap arise because black defendants have committed more serious
crimes or have more extensive criminal histories? Or are they treated
differently in the criminal justice process?

Mass incarceration of black males has serious social consequences
regardless of its causes. But if different offending patterns are to blame, the
problem might be better addressed with policies focused on addressing the
causes of crime, such as poverty. In contrast, if the criminal justice system is
treating like cases differently, then policymakers should focus on fixing that
problem. Researchers thus seek to isolate the component of the sentence gap
arising in the criminal justice process by controlling for some measure of the
underlying severity of the case. But what measure? The answer to that question
is the key difference between our approach and those of prior sentencing
studies.

When researchers focus on the federal courts or other guidelines-based
systems, the typical approach is to control for the “presumptive” or
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recommended guidelines sentence—generally, the bottom end of the
guidelines range.* There are variations on this approach,*® but all of them
estimate differences in the actual sentence relative to what the sentence “should
have been” under the guidelines. Most studies also include controls for the
statutory mandatory minimum.* Studies in systems without guidelines
similarly control for conviction severity.*®

The problem with these approaches is that the key control variables are
only distant proxies for the seriousness of the underlying conduct. They are the
end product of the discretionary processes described above: charging, plea-
bargaining, and sentencing fact-finding. And those processes might also
produce disparities. The use of these control variables filters out the share of
the ultimate sentencing disparity that comes from those earlier processes. The
resulting measure of disparity is thus based on an artificially narrow focus on
the final sentencing decision in isolation from all the other processes that
produce the sentence. These estimates can be useful in understanding
disparities in guidelines compliance, which is one important part of the
criminal process. However, we believe that, for most purposes, policymakers
likely have a broader interest in the full sentence disparity that an individual
faces, regardless of where it originally arose in the justice process. If so, it is
important for them to understand that the existing literature is estimating
something much narrower.

The specification of an empirical model of disparity may seem like a purely
scientific decision. But as Albert Alschuler has observed, it is bound up with

4s. See, e.g., 2010 U.S. SENTENCING COMM'N, supra note 6, app. A, at A4 to A-5 tblLA
(comparing imposed and presumptive sentences); Jeffrey T. Ulmer et al., Racial Disparity in
the Wake of the Booker/Fanfan Decision: An Alternative Analysis to the USSC’s 2010 Report, 10
CRIMINOLOGY & PuB. POL’Y 1077, 1088-90 (2011) (following this approach and also
reviewing prior literature doing the same).

46. See, e.g., Brian lannacchione & Jeremy D. Ball, The Effect of Blakely v. Washington on
Upward Departures in a Sentencing Guidelines State, 24 J. CONTEMP. CRIM. JUST. 419, 420-21 &
tbl.1 (2008) (treating upward departures as the outcome variable); David B. Mustard,
Racial, Ethnic, and Gender Disparities in Sentencing: Evidence from the U.S. Federal Courts, 44
J.L. & ECON. 285, 297 (2001) (including separate dummy variables for each Guidelines grid
cell); Jeffrey S. Nowacki, Race, Ethnicity, and Judicial Discretion: The Influence of the United
States v. Booker Decision, 20 CRIME & DELINQ, 1, 12-13 (2013) (using offense level and
criminal history controls); Max Schanzenbach, Racial and Sex Disparities in Prison Sentences:
The Effect of District-Level Judicial Demographics, 34 ]. LEGAL STUD. 57, 63 & tbl.1 (2005)
(same).

47. E.g., Nowacki, supra note 46, at 12-13.

48. E.g., Darrell Steffensmeier et al., Gender and Imprisonment Decisions, 31 CRIMINOLOGY 411,
420 (1993) (using a ten-point severity scale).
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normative questions: what kinds of disparities do we think are important?*’
The choice of control variables determines what kinds of disparities one is
measuring, and so it should be shaped by a sense of the types of disparities
policymakers and stakeholders care about. There are many reasons one might
worry about demographic disparities in the justice process. For instance, such
disparities might violate the Equal Protection Clause, exacerbate the social
consequences of mass incarceration within particular communities, interfere
with retributive or utilitarian punishment objectives, or undermine the justice
. system’s credibility.

We do not intend in this Article to resolve what policymakers’ objectives
should be. But none of the reasons we can think of for caring about
demographic disparities suggest that policymakers should confine their interest
to equalizing sentences for cases in the same Guidelines cell. Rather, all imply
that the key question is whether people who have committed the same
underlying criminal conduct (arguably including prior criminal history) receive
the same sentence. Between the underlying criminal conduct and the sentence,
there are many points in the process where disparities could be introduced.
Policymakers should care about all of them.

Other scholars have noted this problem with the prevailing approach.®
This includes, to their credit, many of those who employ the approach
themselves, who note that their accounts of disparities are incomplete.s* But
these caveats generally are not mentioned when the work gets cited, and their
importance may well be overlooked by policymakers. This is a serious mistake.
The problem is not just that these accounts of disparity are insufficiently
comprehensive—they are also potentially misleading, at least if one
misinterprets them as a measure of whether judges are treating defendants
with similar conduct equally. Absent an account of disparity at the earlier
stages of the process, it is difficult to interpret disparities found in the final
stage.

49. Alschuler, supra note 28, at 85-88.

so. Seeid. at 86-87; Engen, supra note 31, at 324-29; Shermer & Johnson, supra note 10, at 395-
96.

s1.  See, e.g., Ulmer et al., supra note 45, at 1107-08. The Sentencing Commission itself notes in
the 2012 update to its analysis that prosecutorial practices could contribute to sentencing
disparities, but it does not connect this insight to its race results, nor does it alter its
methods of estimating racial disparity to correct any of the problems identified here with its
earlier report. See 2012 U.S. SENTENCING COMM’N, supra note 7, pt. A, at 7-8. In this Article,
we focus principally on the 2010 report, which explained its methods of assessing racial
disparity in much more detail.
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For instance, consider the Sentencing Commission’s prominent recent
sentencing-disparity report. The report finds that from December 2007 to
September 2011, black males received 19.5% longer sentences than white males,
controlling among other things for the recommended Guidelines sentence.’?
But how should this result be interpreted? Consider just three of many
possibilities concerning what might have happened earlier in the justice
process:

A. Prosecutors charged white defendants more harshly and/or offered
them worse plea deals, such that the resulting Guidelines
recommendation averaged 19.5% higher for white defendants than
for black defendants with similar offenses and criminal histories.

B. Prosecutors charged white defendants more harshly and/or offered
them worse plea deals, such that the resulting Guidelines
recommendation averaged 30% higher for white defendants than
for black defendants with similar offenses and criminal histories.

C. Prosecutors charged black defendants more harshly and/or offered
them worse plea deals, such that the resulting Guidelines
recommendation averaged 30% higher for black defendants than
for white defendants with similar offenses and criminal histories.

Under Scenario A, what looked like a 19.5% sentencing disparity now looks like
judges sentencing more or less “correctly,” relative to underlying criminal
conduct—they are correcting the disparity introduced by prosecutors. Under
Scenario B, it actually seems that judges are not favoring white defendants
enough —to sentence based on true culpability, they would have to do more to
compensate for prosecutors favoring black defendants. In contrast, under
Scenario C, judges are compounding the underlying charging and plea-
bargaining disparities; the “true” sentencing disparity is actually much more
than 19.5%. If you don’t know which of these scenarios (or others) is true, it is
risky to use the 19.5% figure as a guide to policy.

Moreover, even if one were willing to assume that judges were the only
relevant source of racial disparity in sentencing, the prevailing method would
nonetheless be too limited, because it still filters out part of the judicial
sentencing process. Controlling for the presumptive sentence means one is
filtering out any disparities in judicial fact-finding. And in the Sentencing
Commission studies specifically, the problem is even worse. In addition to the
presumptive sentence and mandatory minimum, the Commission also controls

52. 2012 U.S. SENTENCING COMM'N, supra note 7, pt. E, at 9.
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for whether the judge departed upward or downward from the Guidelines
range. In doing so, the Commission is not just considering the final sentencing
decision in isolation—it is filtering out a key part of that sentencing decision
itself. In effect, the Commission is estimating race gaps in the size of departures
(and in sentence choices within the narrow Guidelines range), but filtering out
whether there is a departure and, if so, in what direction. This is, to say the
least, a strange choice, and one that could easily produce misleading results.
This same problem also appears in the most prominent recent study
responding to the Sentencing Commission report, that of Ulmer, Light, and
Kramer; the authors critique other aspects of the Commission’s methods, but
their main analysis of sentencing disparities also controls for departure status
as well as the presumptive sentence.

Another recent study by Joshua Fischman and Max Schanzenbach
recognizes the problem with the presumptive sentence approach (and also does
not control for departure status).* Fischman and Schanzenbach instead control
for the Guidelines “base offense level.” This is an improvement over the
presumptive sentence approach; it provides a fuller measure of judicial
sentencing disparity, and is probably the best approach possible using only the
sentencing-stage data from the Sentencing Commission. But it still means that
the authors’ sentence disparity estimates do not incorporate components
introduced by the various prosecutorial decisions and negotiations, plus judicial
fact-finding, that determine the base offense level.s The base offense level is
_affected not only by charging and charge-bargaining, but also by a large part of
the fact-finding required by the Guidelines. It incorporates, for instance, drug
quantity in a drug trafficking case,’® or, in an assault case, the degree of
physical contact and injury, the defendant’s intent, and the use of weapons.s”

53. See Ulmer et al., supra note 45. This study does consider downward departure rates
separately as an outcome variable, and finds substantial racial disparity in those rates
(favoring white defendants). Id. That disparity in departure rates is filtered out of the
sentence length disparity estimates, however, which presumably biases them downward.
Similarly, the Sentencing Commission’s recent update to its analysis also assesses non-
government-sponsored departure rates as an outcome and likewise finds a disparity favoring
white defendants, but continues to filter that disparity out of the sentence length estimates.
2012 U.S. SENTENCING COMM'N, supra note 7, pt. E, 20-22.

54. Joshua B. Fischman & Max M. Schanzenbach, Racial Disparities Under the Federal Sentencing
Guidelines: The Role of Judicial Discretion and Mandatory Minimums, ¢ J. EMPIRICAL LEGAL
STUD. 729 (2012).

gs. Id. at 754 tbl.g (listing controls).
56. U.S. SENTENCING GUIDELINES MANUAL § 2D1.1 (2012).
57. Id. §2A2.2,2A2 4.
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Sentence disparities arising from any of those factual determinations, or in the
prior charging or plea-bargaining processes, would be filtered out by the use of
the base offense level control. To fully avoid the limitations of the presumptive
sentence approach, one needs a measure of case severity that precedes all of
these discretionary processes.s®

The problem with the presumptive sentence control is compounded by a
distinct source of potential bias that the existing literature has overwhelmingly
failed to acknowledge: sample selection shaping the pool of sentenced cases.
Nearly every study of sentencing disparity is confined to a sample consisting of
sentenced defendants only—in federal court studies, typically only those
sentenced for felonies or Class A misdemeanors (“non-petty offenses”), which
the Sentencing Commission collects data on. To make it into the sample,
defendants must get through the criminal justice “funnel”: they must be
arrested, charged, and convicted of a non-petty offense.

If these earlier processes are subject to demographic disparities, it could
introduce sample selection bias into the estimates of sentencing-stage disparity.
Suppose that all else equal, black defendants are more likely to be convicted of
a non-petty offense, such that it takes a less serious case to get a black
defendant sentenced. If so, we would expect black defendants and white
defendants who get sentenced to be unobservably different: black defendants’
cases would be less serious in a way that controlling for observable variables
cannot capture. Sentencing disparity estimates within that sample would be
biased because they cannot account for this unobserved difference. Again,

8. In one portion of their analysis—the assessment of the effects of the Supreme Court’s
decisions in Gall and Kimbrough on sentencing disparities —Fischman and Schanzenbach
also present alternative results without the base offense level control. Fischman &
Schanzenbach, supra note 54, at 756 tbl.6. But without the base offense level control, there
are no controls for the severity of the underlying cases. That approach is plausibly valid for
the purposes of their assessment of these Supreme Court decisions’ effects if one makes the
strong assumption that the underlying case mix did not change in racially disparate ways
during their three-and-a-half-year study period. But the approach cannot be used for our
purpose here, which is to disentangle the share of the observed racial disparity that appears
to be explained by differences in underlying criminal conduct from the share that appears to
be introduced in the criminal process. It also does not identify the overall magnitude of the
disparity or the proportion of it that is attributable to judges, the key figure for recent policy
debates. For that purpose, it is not sufficient simply to drop the problematic controls—one
must replace them with a better measure of the severity of the underlying case. As we
explain below, we believe the arrest offense is the best available measure. Note that
Fischman and Schanzenbach explicitly explain that they do not seek to assess the amount of
disparity that is unwarranted by legitimate case differences; they focus only on change over
time. Id. at 738-39. Some further differences with their approach are discussed in Part III.
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without assessing the “funnel,” one cannot know whether to expect such a bias
to exist and, if it does, which direction it will cut.

Unfortunately, the empirical research on demographic disparities earlier in
the justice process is relatively limited. It focuses almost entirely on certain
measures of charge-bargaining, such as the rate of dropping charges; studies
typically do not assess severity reductions.>® More importantly, few studies (and
no federal studies) have assessed disparities in initial charging, even though it
is difficult to interpret charge-bargaining results without doing s0.%° A few
state-level studies have found racial disparities in the use of certain particularly
harsh mandatory minimums, including one study of “habitual offender”
charges in Florida,®* another in Pennsylvania,®* and a Maryland study of add-
on mandatory minimums for firearms.%3

At the federal level, many observers, including the U.S. Sentencing
Commission, have pointed to racial gaps in the rate of mandatory minimum
convictions.** Fischman and Schanzenbach’s study provides useful new
evidence that mandatory minimums may be an important contributor to
sentencing disparities.®s But these studies raise important further questions.
Because they do not control for underlying pre-charge case features affecting a
defendant’s eligibility for mandatory minimums (such as the arrest offense),
they do not examine the reasons for the mandatory minimum gap. They do not
tell us whether black defendants have simply committed more crimes to which

59. See Shermer & Johnson, supra note 10, at 398-401, 414-21 (reviewing the charge-bargaining
literature, which mostly finds disparity favoring white defendants, and presenting their own
findings showing no such disparity).

60. One early study by Spohn et al. found disparities favoring white defendants in the rate of
filing felony charges in Los Angeles County, but did not analyze charge severity within
felony charges. Cassia Spohn et al., The Impact of the Ethnicity and Gender of Defendants on the
Decision to Reject or Dismiss Felony Charges, 25 CRIMINOLOGY 175 (1987); see also sources cited
supra note 10 and accompanying text (discussing another charging study).

61. Charles Crawford et al., Race, Racial Threat, and Sentencing of Habitual Offenders, 36
CRIMINOLOGY 481 (1998).

62. Jeffrey T. Ulmer et al., Prosecutorial Discretion and the Imposition of Mandatory Minimum
Sentences, 44 J. RES. CRIME & DELINQ. 427 (2007).

63. Jill Farrell, Mandatory Minimum Firearm Penalties: A Source of Sentencing Disparity?, 5 JUST.
RES. & POL’Y 95 (2003).

64. 2010 U.S. SENTENCING COMM'N, supra note 6; see also Disparate Impact of Federal Mandatory
Minimums on Minority Communities in the United States, FAMS. AGAINST MANDATORY
MINIMUMS & NAT'L COUNCIL OF LA RAZA (Mar. 10, 2006), hup://www.nclr.org/images
/uploads/publications/38367_file_IAHRC_statement FNLNWQC__2__ fnl.pdf.

65. See Fischman & Schanzenbach, supra note s54.
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mandatory minimums apply, or whether there are racial disparities in
prosecutors’ exercise of charging or charge-bargaining discretion.*®

A final disadvantage to the “presumptive sentence” approach is simpler: it
controls only for differences in crime severity according to the Guidelines, not
for differences in crime type. Judges might be more likely to depart from the
Guidelines for some crimes than others, for reasons that have nothing to do
with race. Such tendencies might well have racially disparate impacts, but they
are not necessarily “unwarranted”—the nature of the offense is certainly a
relevant sentencing consideration. Sentencing studies often do include controls
for case type in addition to the presumptive sentence, but only for broad
categories such as drugs or violent crime, which do not capture much nuance.®”

More precise crime-type controls, which we provide, can enable us to better
distinguish the disparate impact component of racial disparity (the component
that can be explained by non-racial factors like case type) from the component
that we cannot explain with the variables we can measure, which could
represent disparate treatment on the basis of race. The distinction between
disparate impact and disparate treatment is crucial as a matter of constitutional
law,%® although the extent to which it is normatively important is open to
debate.®® We think all factors contributing to racial disparity in sentencing—

66. One study of Illinois courts evaluates whether judges differ from one another in their racial
disparity patterns, finding that they do. See David Abrams et al., Do Judges Vary in Their
Treatment of Race?, 41 J. LEGAL STUD. 347 (2012). That study does not need to control for
“presumptive sentence” because it can take advantage of the random assignment of cases to
judges. The result interestingly shows that judicial discretion matters to racial disparity
patterns. However, it does not answer the more basic question of whether judges are
actually treating similar defendants differently based on race, as opposed to varying in their
treatment of case features correlated with race. Similarly, studies that evaluate the
interaction between the race and gender of judges or prosecutors and those of defendants
also provide interesting insights, but cannot squarely address whether or how race or gender
affects outcomes. See Amy Farrell et al., Intersections of Gender and Race in Federal Sentencing:
Examining Court Contexts and the Effects of Representative Court Authorities, 14 J. GENDER RACE
& JUST. 85 (2010); Schanzenbach, supra note 46.

67. See, e.g., 2010 U.S. SENTENCING COMM'N, supra note 6, at B1-B2 (using seven categories);
Ulmer et al., supra note 45, at 1090.

68. Facially neutral government policies and practices will not be deemed unconstitutional
unless those challenging them can establish a discriminatory purpose. See Washington v.
Davis, 426 U.S. 229 (1976).

69. Many critics have argued that the Supreme Court’s focus on discriminatory purpose is
overly formalistic and have instead advocated a focus on the harms imposed on
subordinated groups. See Jack M. Balkin & Reva B. Siegel, The American Civil Rights
Tradition: Anticlassification or Antisubordination?, 58 U. MiaMI L. REV. 9, g9-10 (2004)
(reviewing this literature). We are sympathetic to this view, but this longstanding debate
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whether legally warranted or not—are important for policymakers to
understand, a point we return to below. But we believe that disentangling the
reasons can help policymakers figure out what to do about them. In any event,
studies like the Sentencing Commission’s purport to estimate legally
unwarranted disparities, and thus they should filter out legally relevant factors
like case type.

B. Our Dataset

Our broader approach to the estimation of racial disparities requires
something most researchers have not had: a dataset that traces federal cases
from arrest through sentencing. We constructed it by linking files from four
federal agencies: the U.S. Marshals Service (USMS) (data from arrest and/or
booking), the Executive Office for U.S. Attorneys (EOUSA) (prosecutors’
investigation and case files), the Administrative Office of the U.S. Courts
(AOUSC) (court records), and the U.S. Sentencing Commission (USSC)
(sentencing-related data collected from judges).” It covers two stages of the
process that the Sentencing Commission data alone (the sole source for most
federal studies) do not include.

First, our dataset includes the arrest offense, coded with 430 codes, and a
text field describing the offense based on the arresting officer’s notes. This
information allows us to substitute the arrest offense, instead of the
presumptive sentence, as the key case-severity control. This substitution means
that we are estimating sentencing gaps between black and white defendants
who look similar near the beginning of the justice process, rather than between
those whose cases have come to look similar near the end of it. We can thus
estimate the aggregate sentencing disparity introduced by decisions
throughout the post-arrest justice process. In addition, the arrest offense codes
provide far more detail on crime type than sentencing studies typically control
for. The arrest offense is not a perfect proxy for underlying criminal activity, to
be sure. We discuss its limitations below.”*

need not be resolved for our purposes; empirical differentiation of the reasons for disparities
has practical uses regardless.

70. These data are collected by the Bureau of Justice Statistics and made available to researchers
under security conditions by the National Archive of Criminal Justice Data. We provide
much greater detail on the construction and coding of the dataset in Rehavi & Starr,