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In the Beginning There Was Positive Law: 

Section 25, Calder v. Bull, and 

Constitutional Continuity 

Kevin C. Walsh* 

From the beginning of its operation as fundamental law for the 

government of the United States, the Constitution has continually operated 

as supreme and judicially enforceable positive law. This is the principal 

claim I offer as an “original-law originalist” in response to contrary claims 

advanced by Professor Jonathan Gienapp in Against Constitutional 

Originalism: A Historical Critique.1 

Gienapp argues in Against Constitutional Originalism that 

“[h]istoricizing the original Constitution . . . poses a foundational challenge 

to originalism as it has long been conceived.”2 Constitutional originalism 

depends on perceived continuity with the past. But the perception of 

constitutional continuity turns out to be a “mirage,” Gienapp contends, 

because “[o]ur Constitution—the one at the center of modern American 

legal life—is predicated on assumptions that were largely unknown at the 

Founding.”3 One of these foundational “assumptions” is that the 

Constitution has always been understood as a kind of conventional positive 

law. Gienapp devotes a full chapter—”Before the Legalized 

Constitution”—to advancing the claim that “[o]nly over an extended period 

of time, and as a result of considerable constructive work, was the 

Constitution turned into a common legal artifact. Only at this later moment 

did something like the genre of constitutional law become imaginable.”4 

Gienapp contends that “[a]t the time it was ratified, the U.S. Constitution 
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 1. JONATHAN GIENAPP, AGAINST CONSTITUTIONAL ORIGINALISM: A HISTORICAL CRITIQUE 
(2024). For original-law originalist bona fides, see, e.g., Jeffrey A. Pojanowski & Kevin C. Walsh, 
Recovering Classical Legal Constitutionalism: A Critique of Professor Vermeule’s New Theory, 98 
NOTRE DAME L. REV. 403, 415 (2022); Jeffrey A. Pojanowski & Kevin C. Walsh, Enduring 
Originalism, 105 GEO. L.J. 97, 99 (2016). 

 2. GIENAPP, supra note 1, at 13. 

 3. Id. 

 4. Id. at 156. 
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was not conventional law in any plain sense.”5 He identifies “the Marshall 

Court” as the primary actor in legalizing the Constitution: “treating the 

Constitution as akin to ordinary law—interpreting it as though it were a 

statute.”6 According to Gienapp, “early disagreement over interpretive 

methods reveals [that] this later development hardly amounted to legal 

professionals figuring out what the Constitution required from the 

beginning. Instead, it marked an effort to turn the Constitution into 

something that few would have originally accepted it to be.”7 

Contra Gienapp, the Constitution has been supreme and judicially 

enforceable positive law from the beginning. My primary evidence for this 

counterclaim is Section 25 of the Judiciary Act of 1789. For Section 25 to 

bear the weight my argument places on it in the year 2025, it is necessary 

to take hold of it from within an appropriate historical and jurisprudential 

framework. I introduce this framework in Part I. Responding to Gienapp’s 

call to historicize the Constitution, I draw on Professor Harold Berman’s 

account of the Western legal tradition. Seen from within this tradition, the 

positive-law U.S. Constitution that began operating through the new 

government’s powers in 1789 should be understood as a product of 

revolutionary change designed to secure the blessings of self-government 

for an indefinite time into the future of the one People of the United States 

that formed in 1776. 

This sets the stage for an examination in Part II of how the first Congress 

in Section 25 legislatively addressed some of the original “questions of 

intricacy and nicety” that would arise in the administration of justice after 

“[t]he erection of a new government.”8 Congress’s key insight undergirding 

this provision was that questions of federal law and federal right were to be 

resolved by reference to a distinct new system of positive law—the law of 

the United States. Section 25 was able to work as it did because those who 

enacted it and those who acted under it understood determinations of federal 

law and federal right—including determinations of constitutional law and 

right—to be distinct and isolable as judicially determined from 

determinations made under other bodies of positive law. Only as distinct 

and isolable as judicially determined could such determinations be seen to 

be supreme in the case of conflict. 

The understanding of constitutional law as conventional positive law—

an understanding that Gienapp contends only arose later—was not only 

present from the beginning. Its incorporation into Section 25 of the 

Judiciary Act of 1789 by master legislative craftsmen in the first federal 

 

 5. Id. at 158. 

 6. Id. at 162; see also id. at 169 (“It was only after judges successfully legalized the Constitution 
that it bec[a]me common to interpret it like a statute.”). 

 7. Id. at 169. 

 8. THE FEDERALIST NO. 82, at 426 (Alexander Hamilton) (George W. Carey & James McClellan 
eds., 2001). 
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Congress also turned out to play an essential role in fulfilling the 

Constitution’s purpose to “establish Justice.”9 Part III develops this claim 

through a case study of the pre-Marshall Court case of Calder v. Bull, 

decided in 1798. 

1. AMERICA’S POST-REVOLUTIONARY CONSTITUTION 

In a recent essay titled “History, Law, and Constitutional Rupture,” 

Professor Gienapp argues that “[t]he true problem of American 

constitutional time is the rupture in constitutional sensibilities and 

consciousness that differentiates how we approach constitutional 

interpretation today from how those who lived closer to the constitutional 

Founding once did.”10 There is no denying the truth of deep and widespread 

departures in “constitutional sensibilities and consciousness”; Gienapp’s 

claim that these departures amount to “rupture” is a matter of judgment on 

which he and I disagree. 

The taxonomy of constitutional law that Jeffrey Pojanowski and I have 

provided in earlier co-authored scholarship grounding original-law 

originalism in classical natural law theory includes a classification for 

“Unauthorized Departures.”11 We described these as “legal propositions 

justified by appeal to the Constitution as a different kind of law than the 

stipulated positive-law legal instrument that it is.”12 Justifying our reliance 

on classical natural law jurisprudence, we contrasted the natural-law 

foundations of our jurisprudential framework with the legal positivist 

framework embraced by the original-law originalist theorists whose work 

Gienapp addresses most extensively in Against Constitutional 

Originalism—Stephen Sachs and William Baude.13 We argued that “[t]o 

understand the importance of positivity—the need for human-created law 

despite its imperfections—we must go beyond positivism in theorizing 

about constitutional interpretation.”14 

Nothing in our account of the Constitution’s legal positivity explicitly 

turned on the modern development of legal positivism that Gienapp 

identifies as one source of “conceptual rupture.”15 It may be, of course, that 

our analysis is unselfconsciously infected with the sensibilities and 

consciousness of legal positivism despite our explicit reliance on classical 

natural law.16 There are admittedly many functional similarities between 

 

 9. U.S. CONST. pmbl. 

 10. Jonathan Gienapp, History, Law, and Constitutional Rupture, 140 B.U. L. REV. 1349, 1350 

(2024). 

 11. Pojanowski & Walsh, supra note 1, at 147. 

 12. Id. 

 13. See GIENAPP, supra note 1, at 226-50. 

 14. Pojanowski & Walsh, supra note 1, at 117. 

 15. GIENAPP, supra note 1, at 235. 

 16. This may approximate Professor Adrian Vermeule’s outlook on our natural-law-grounded 



2026] In the Beginning There Was Positive Law 527 

 

Baude and Sachs, on the one hand, and Pojanowski and me, on the other 

hand, when it comes to analysis of particular questions of constitutional law. 

Rather than rejecting the reality of positive law without legal positivism, a 

better explanation for these functional similarities is that we are all 

operating within a legal system premised on constitutional commitments for 

which original-law originalism supplies the best account. 

In Law and Revolution: The Formation of the Western Legal Tradition, 

Professor Harold Berman traced the origin of legal systems in the Western 

legal tradition to the Papal Revolution of the eleventh century and the 

consequent development of canon law.17 In a review of this book, Professor 

Raymond Marcin summarized ten characteristics of the Western legal 

tradition distilled by Berman: 

(1) a relatively sharp distinction between legal and other types of 
institutions; (2) the entrusting of the legal institutions to professionals; 
(3) the training of those professionals in a discrete body of learning; 
(4) the existence of that body of learning in a complex, dialectical 
relationship to the legal institutions, giving the law the capability of a 
meta-law by which it can be analyzed and evaluated; (5) law as a 
coherent whole, a body; (6) law as having an ongoing character, a 
capacity for growth, an inherent mechanism for change; (7) that growth 
as being logical, patterned, regular, reflecting an inner necessity; (8) 
law as being supreme over the political authorities, this linked to its 
historicity; (9) law’s coexistence and competition within diverse legal 
systems, making the supremacy of law both necessary and possible; 
and (10) the existence of a tension between ideals and realities, 
between the dynamic and the stable, between transcendence and 
immanence, a tension which leads to tradition-renewing revolutions.18 

 

originalism, which he describes as “non-positivist at the level of justificatory method, even if it tries to 
preserve a kind of positivist originalism at the operative level.” ADRIAN VERMEULE, COMMON GOOD 

CONSTITUTIONALISM 109 (2022). This account is in a section called “Hybrid Views,” in a chapter 
entitled “Originalism as Illusion.” See id. at 108-16. We have answered Vermeule’s criticisms of us and 
critiqued Vermeule’s novel version of common good constitutionalism in Pojanowski & Walsh, 
Recovering Classical Legal Constitutionalism, supra note 1, passim. We believe Vermeule had it right 
when he recognized that classical natural law jurisprudence supplies a conception of “positive law 
without positivism.” VERMEULE, supra, at 18. This present essay can be considered as continuing 
engagement with Vermeule’s scholarship insofar as Vermeule is most responsible among members of 
the American legal academy for having injected the discourse of ius and lex into American constitutional 
theory. As can be seen below and in our review essay cited immediately above, the account of ius and 
lex I present here differs in important respects from Vermeule’s. 

 17. HAROLD J. BERMAN, LAW AND REVOLUTION: THE FORMATION OF THE WESTERN LEGAL 

TRADITION 87 (1983). For an estimate of this book’s substantial influence within just the first ten years 
of its publication, see Richard H. Helmholz, Harold Berman’s Accomplishment as a Legal Historian, 
42 EMORY L.J. 475, 478-79 (1993) (noting the “truly exceptional attention” paid to Law and Revolution 
in reviews and citations shortly after publication, and that subsequent treatments showed attention to the 
book to be “going from strength to strength”). 

 18. Raymond B. Marcin, “Book Review,” 33 CATH. U. L. REV. 313, 315 (1983) (reviewing 
HAROLD J. BERMAN, LAW AND REVOLUTION: THE FORMATION OF THE WESTERN LEGAL TRADITION 
(1983)). See also BERMAN, supra note 17, at 7-10 (presenting these ten features as a preliminary 
summary of “[t]he principal characteristics of the Western legal tradition”). 
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The constitutional order that emerged out of the American Revolution 

exemplifies all these characteristics. 

Berman understood of legal revolutions that “it is partly because of the 

speed and violence of their changes, as well as their totality, that their 

underlying principles must be reconfirmed and reestablished by successive 

generations.”19 As a legal instrument creating a new government for the 

nation that came into being with the Declaration of Independence in 1776, 

the Constitution was designed to remedy the failings of what John 

Marshall—writing pseudonymously in 1819 as “A Friend of the 

Constitution”—described for the next generation as “that miserable 

confederation, whose incompetency to the preservation of our union, the 

short interval between the treaty of Paris and the meeting of the general 

convention at Philadelphia, was sufficient to demonstrate.”20 We should 

understand about the American Revolution and constitutional law, then, 

what Berman understood of the Papal Revolution and canon law, namely 

that “[i]f force was the midwife, law was the teacher that ultimately brought 

the child to maturity.”21 

Law has been able to operate as a teacher because the People of the United 

States have decided to be governed by it. Within the judicial department, 

law has taught through the administration of justice by judges applying the 

laws and Constitution of the United States as supreme and judicially 

enforceable positive law. The operative understanding of the Constitution 

as positive law is as a set of legal rules made in the past to govern into the 

open-ended future. The historical facticity of this posited legal instrument 

invoked now as a source of right by those seeking what is due to them within 

this ordering has contributed to the lesson that the authority of enduring law 

is above the power of present politics. To support these claims with more 

detailed evidence in Parts II and III, I introduce in the remainder of this Part 

some concepts and distinctions from the classical natural law tradition. 

A first concept to introduce is the common good of a polity. This concept 

enables us to understand what it means for a polity to exist as one political 

community. As Russell Hittinger has explained, “[w]herever there are 

plural rational agents, aiming at common ends, through united action, and 

where the unity is one of the intrinsic goods aimed at, we have a society—

something distinct in dignity.”22 For the sake of exposition, we can label 

this social ontology grounded in classical natural law and developed within 

 

 19. BERMAN, supra note 17, at 106. 

 20. John Marshall, “A Friend of the Constitution No. I,” Alexandria Gazette, June 30, 1819, in JOHN 

MARSHALL’S DEFENSE OF MCCULLOCH V. MARYLAND 155, 155 (Gerald Gunther ed., 1969). 

 21. BERMAN, supra note 17, at 106. 

 22. F. RUSSELL HITTINGER, ON THE DIGNITY OF SOCIETY: CATHOLIC SOCIAL TEACHING AND 

NATURAL LAW 11 (2024). See also STEPHEN L. BROCK, THE PHILOSOPHY OF SAINT THOMAS AQUINAS: 
A SKETCH 165 (2015) (describing “[c]ivil unity” as “an order seated in the ongoing action of the citizens’ 
wills”). 
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the Catholic intellectual tradition as “Thomistic” because of the way in 

which it has been shaped by the thought of Thomas Aquinas and others self-

consciously thinking with him. This Thomistic social ontology presents an 

account of the nature of social unity different from social ontologies 

grounded in social-contract theory. In contrast with social-contract theory, 

the Thomistic understanding does not rest on imagining individuals as 

having all gathered in conclave and covenanted unanimously among 

themselves on a purely horizontal level to pursue goods that are henceforth 

to be pursued as common goods by virtue of the fact that they have agreed 

to pursue them together.23 The causal power of the political common good 

as unifying purpose runs in the other direction for Thomistic social 

ontology. On this account, political common goods operate as a final 

cause—a purpose, or something to be pursued as an end—that pulls together 

into a unity of political order those who pursue that political unity as one of 

the goods pursued through their united action.24 

To make this more concrete, consider the common good of victory in a 

revolutionary war. Victory operates as a final cause or shared purpose to 

unify those engaged in waging it for revolutionary purposes. Shared pursuit 

of this extrinsic common good of victory in turn shapes the intrinsic 

common good of unity of order aimed at that victory, as well as the intrinsic 

unity of order sought by all those who share the intent of participating in the 

new political order intended to be enabled by victory. This example 

illustrates in action the Thomistic social ontology sketched more abstractly 

above. It explains how and why the People of the United States—who later 

brought the Constitution of the United States into existence for the shared 

pursuit of the political common goods identified in its Preamble—had 

actually been one People since 1776.25 

To be clear, I do not claim that those who crossed the Delaware River 

 

 23. See Jud Campbell, Four Views of the Nature of the Union, 47 HARV. J. L. & PUB. POL’Y 13, 
(2024) (explaining of social-contract theory that “political authority had to be rooted in consent, and 
particularly in an imagined social contract (or ‘social compact’) through which individuals unanimously 
agreed to create a self-governing polity”). 

 24. See Aquinas Guilbeau, O.P., What Makes the Common Good Common? Key Points from 
Charles De Koninck, 20 NOVA ET VETERA 739, 749 (2022) (explaining the Thomistic understanding 
that “a good common in causando is a single reality that, through the exercise of final causality, extends 
goodness to many effects”); Richard Ekins, The State and Its People, 66 AM. J. JURIS. 49, 52 (identifying 
the “joint intention of the people in the central case of a state” as one in which “[t]he people understand 
themselves to be a group, which shares a common good and institutions that exercise authority, or at 
least stands ready to recognize such institutions”); Pojanowski & Walsh, supra note 1, at 430 n. 141 
(“[A]s a common good properly so called, the political common good constitutes a single good capable 
of extending and communicating itself whole and entire to all the members of the political community 
at once.”). 

 25. Cf. Pojanowski & Walsh, Recovering Classical Legal Constitutionalism, supra note 1, at 429 
(tracing “the governmental powers conferred in the Constitution to the consent of the ‘one People’ who 
‘dissolve[d] the Political Bands’ holding them together with the people of ‘the State of Great Britain’ in 
the Declaration of Independence,” and contending that the “same ‘one People’ subsequently prevailed 
in the War for American Independence and experienced the defects of confederated governments under 
the Articles of Confederation”). 
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with Washington or endured Valley Forge with him a year later rallied 

under the flag of Thomistic social ontology. My claim, instead, is that 

Thomistic social ontology offers the best account of the historical reality of 

the actual social unity of order that began with the Declaration of 

Independence in 1776, continued through the Revolutionary War, survived 

under the Articles of Confederation and Perpetual Union, and culminated 

in the same Union that the People of the United States sought to make “more 

perfect” through the operation of the Constitution as supreme positive law.26 

As character evidence in support of this account of the nature of the 

Union, consider this autobiographical letter that Marshall wrote to Joseph 

Story in 1827: 

When I recollect the wild and enthusiastic democracy with which my 
political opinions of that day were tinctured, I am disposed to ascribe 
my devotion to the union, and to a government competent to its 
preservation, at least as much to casual circumstances as to judgement. 
I had grown up at a time when a love of union and resistance to the 
claims of Great Britain were the inseparable inmates of the same 
bosom; when patriotism and a strong fellow feeling with our suffering 
fellow citizens of Boston were identical; when the maxim “united we 
stand, divided we fall” was the maxim of every orthodox American; 
and I had imbibed these sentiments so thoughroughly [sic] that they 
constituted a part of my being. I carried them with me into the army 
where I found myself associated with brave men from different states 
who were risking life and every thing valuable in a common cause 
believed by all to be most precious; and where I was confirmed in the 
habit of considering America as my country, and Congress as my 
government.27 

It would take additional evidence and argument to establish more firmly 

that this letter most accurately reflects Marshall’s considered judgment 

about the nature of the Union. Other scholars have expressed differing 

views. Gienapp contends, for instance, that “Marshall did not agree with 

James Wilson and his allies that the national body politic could be traced 

back to independence. He largely accepted Madison’s claim that the 

national social contract originated with the ratification of the federal 

Constitution.”28 Professor Jud Campbell, on whose scholarship Gienapp 

relies in this area, has written that “[f]rom a genealogical standpoint, 

 

 26. Cf. R.-L. BRUCKBERGER, O.P., IMAGES OF AMERICA: A POLITICAL, INDUSTRIAL AND SOCIAL 

PORTRAIT 91 (C.G. Paulding & Virgilia Petersen trans., 2009) (“[T]he Declaration of Independence is 
far more the product of their character and temperament—in short, of a national tradition—than it is the 
product of their philosophy.”). 

 27. Letter from John Marshall to Joseph Story (ca. July 25, 1827), in 11 THE PAPERS OF JOHN 

MARSHALL 35, 38 (Charles Hobson ed., 2002). Keep in mind when assessing this self-expression of the 
Chief Justice to his junior colleague and friend that it is an account written by a 71-year-old man 
explaining the outlook he formed when he was approximately 50 years younger. 

 28. GIENAPP, supra note 1, at 187. 
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Marshall thought that a federal polity was created through the Constitution’s 

ratification, whereby individual sovereign states had transferred portions of 

their sovereignty to a federal polity.”29 At the same time, Campbell also 

notes Marshall’s view that “[o]ur constitution . . . is the act of a single party. 

It is the act of the people of the United States, assembling in their respective 

states, and adopting a government for the whole nation.”30 The interpretive 

differences I have with Gienapp and Campbell on this point are likely less 

traceable to differences over what Marshall said and wrote than to our use 

of the different frameworks of social-contract theory and Thomistic social 

ontology. In any event, it can suffice at present to point out our shared view 

that Marshall recognized a single national body politic and that the 

“preservation of the union” through a government competent to that task 

was a primary objective of the Constitution. 

Even if there were scholarly unanimity on John Marshall’s understanding 

of the nature of the Union, he is just one person, and character evidence is 

just one kind of evidence. Deep and widespread disagreement among many 

others on the nature of the Union marked a principal fault-line in American 

constitutionalism up through the Civil War and Reconstruction. Gienapp 

correctly emphasizes that the best way to understand the U.S. Constitution 

as law depends on the best way to understand the nature of the polity 

governed by it.31 Gienapp asserts, however, that there is no “descriptively 

right or settled answe[r]” to the question whether the federal union was “a 

national social compact or a collection of states that had compacted 

together.”32 Rather than let this past disagreement within the categories set 

by social-contract theory have the last word, the Thomistic social ontology 

I have sketched here supports the claim that there is an historical truth of 

the matter: there has been one corporate “We the People of the United 

States” since 1776. 

Moving on from the very first phrase of the Constitution’s Preamble, an 

additional conceptual observation to make toward better understanding the 

Constitution in the light of classical natural law jurisprudence is that all of 

the goods identified as the ends of American constitutionalism in the 

Preamble are political common goods: forming a more perfect Union; 

establishing Justice, insuring domestic Tranquility; providing for the 

common defence; promoting the general Welfare; securing the Blessings of 

Liberty to ourselves and our Posterity.33 These are the activities and ends 

for which the one People of the United States ordained and established the 

Constitution. All these activities are aimed at goods that perfect the polity 

 

 29. Campbell, supra note 23, at 26-27. 

 30. Id. at 27 (quoting John Marshall, “A Friend of the Constitution No. VII,” Alexandria Gazette, 
June 30, 1819, in GUNTHER, supra note 20, at 203). 

 31. See, e.g., GIENAPP, supra note 1, at 184-89. 

 32. See id. at 233. 

 33. See U.S. Const. pmbl. 
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and contribute to the flourishing of all within it; none of these goods is 

diminished by being more widely shared. 

A capital way the Constitution promotes these common goods is through 

operation as positive law. Before turning in Parts II and III to the operation 

of the Constitution as supreme positive law specifically within the 

legislative and judicial departments, a final pair of conceptual distinctions 

is in order. One is a distinction between two perspectives on how the 

Constitution has operated as supreme positive law: first, as lex in its own 

right; second, as legally contributing component parts of a new corpus juris. 

To be more specific, the Constitution is itself a law, a legal instrument that 

is an ordinance of reason, for the common good, from one with care for the 

community, and promulgated.34 This is the Constitution seen as federal 

lex.35 From another perspective, the Constitution provides component parts 

of the supreme law of the United States considered as a single corpus 

juris—a single system of federal law grounding a specific kind of federal 

right.36 This is the Constitution seen as a source of what is due a person 

within the federal corpus juris, a particular source of federal ius. 

These two different perspectives on the Constitution—as lex in its own 

right and as legally contributing component parts of a new corpus juris—

can help us to grasp the more fundamental distinction between lex and ius. 

The focal meaning of ius for Thomistic juridical realists is the object of an 

act of justice.37 In contrast with lex, which refers to rational norms or 

intelligible ordinances of reason, ius refers to things themselves that are 

rightfully possessed or owed in justice.38 Accordingly, the principal 

distinction between lex and ius is in modes of being. Lex is an intelligible 

ordering by virtue of which something rightfully belongs to someone. Ius is 

a concrete thing, reality, or state of affairs itself that rightfully belongs to 

 

 34. This definition of law is from THOMAS AQUINAS, SUMMA THEOLOGIAE I-II Q. 90, art. 4 
(English Dominican Fathers, trans., The Aquinas Institute, eds., 2012). For an analysis of the 
Constitution as lex within the meaning of this definition, see Pojanowski & Walsh, Recovering Classical 
Legal Constitutionalism, supra note 1, at 416-48. 

 35. This perspective draws one’s attention to the referent of “this Constitution” as used in the 
Preamble; Article I, Section 8; Article II, Section 1; Article III, Section 2; Article IV, Section 3; Article 
V (mentioned two times); Article VI (mentioned four times); and Article VII, Section 1. 

 36. This perspective draws one’s attention to the contributions of “this Constitution” to the 
“supreme Law of the Land” mentioned in U.S. Const. Article VI, Section 2. On the importance of 
systematicity in law, see Jeremy Waldron, “Transcendental Nonsense” and System in the Law, 100 
COLUM. L. REV. 16, 39-47 (2000). 

 37. See Kevin C. Walsh, Res Iusta, Judgment, and Jurisdiction as Everyday Aspects of Thomistic 
Juridical Realism, in THE CONCEPT OF IUS AND THE NATURE OF LAW IN THOMAS AQUINAS 211 (Loïc-
Marie Le Bot, O.P., & Petar Popović eds., 2024). 

 38. See id. at 211-14. Note that “things” here should be construed broadly to include states of affairs. 
See Petar Popović, The Concept of Ius in Thomas Aquinas: An Analysis of Central Texts and Sources, 
in THE CONCEPT OF IUS, supra note 37, at 5 (“Whatever its other properties may be, ius is primarily 
identifiable as a concrete thing, a reality, or a state of affairs, even before its individual aspects are 
visualized as fragments of a larger whole from the standpoint of duties, claim-rights, spheres of powers 
or liberties, or the content of legal norms.”). In considering a parcel of property as ius, for instance, the 
quiet enjoyment and use of this property in addition to mere possession of it may be included in a 
description of this parcel as res iusta. 
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someone by virtue of acts and relations within an intelligible legal ordering. 

Equipped with this distinction, we can recognize why a person would go to 

a court of law to seek an act of justice: so that the court may render to this 

person his, her, or its ius. This legal claimant’s title to ius, in turn, depends 

on lex—an intelligible ordering that specifies how to assess ius-making acts 

(such as providing consideration for a promise, having a notarized writing, 

swearing an appropriate oath, and so on) and the jural relations that arise 

from those acts. This conceptual distinction will come in handy in Part III 

as we seek to understand how judicial deployment of the Constitution as 

supreme positive law has advanced the constitutional common good of 

establishing justice. That judicial deployment is legally downstream from 

legislative specification of jurisdiction, or power to declare ius, to which we 

now turn. 

II. SECTION 25 OF THE JUDICIARY ACT OF 1789 

The Constitution of the United States began in the first federal Congress 

to operate as positive law governing federal officeholders’ exercise of the 

new government’s powers. The best evidence of which I am aware 

regarding how federal lawmakers conceived of the Constitution as supreme 

and judicially enforceable positive law is Section 25 of the Judiciary Act of 

1789.39 This precisely worded provision is where the first federal Congress 

legislatively addressed some of the original “questions of intricacy and 

nicety” caused by “[t]he erection of a new government.”40 Such questions, 

Alexander Hamilton noted, would “in a particular manner, be expected to 

flow from the establishment of a constitution founded upon the total or 

partial incorporation of a number of distinct sovereignties.”41 Writing 

Federalist No. 82 under the pen name Publius while “the people of New 

York” were debating ratification of the proposed Constitution, Hamilton did 

not suggest that the written Constitution answered all such questions. ”Time 

only,” he wrote, “can mature and perfect so compound a system, liquidate 

the meaning of all the parts, and can adjust them to each other in a 

harmonious and consistent WHOLE.”42 

In Section 25, Congress statutorily set in place several prudential 

determinations regarding the relationship of state judiciaries to the new 

Supreme Court of the United States. These determinations informed the 

operations of governmental maturation, perfection, and adjustment of 

governmental parts within one governmental whole that Hamilton 

anticipated in Federalist No. 82. In addition to specifying procedures to be 

 

 39. Judiciary Act of 1789, ch. 20, § 25, 1 Stat. 73 (Sept. 24, 1789). 

 40. THE FEDERALIST NO. 82, at 426 (Alexander Hamilton) (George W. Carey & James McClellan 
eds., 2001). 

 41. Id. 

 42. Id. 
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used for obtaining Supreme Court appellate review of state court decisions 

(e.g., “in the same manner and under the same regulations” as from the 

circuit courts, writ of error limited to legal questions), Section 25 provided 

a list of specific sources of law that could be the basis for assigning error, 

as well as the kinds and direction of legal error that could be asserted.43 

The first category was “where is drawn in question the validity of a treaty 

or statute of, or an authority exercised under the United States, and the 

decision is against their validity.”44 Here, the new Constitution is not 

explicitly mentioned, although one can imply conflict with the Constitution 

as one of the grounds on which “the validity of a treaty or statute, or an 

authority exercised under the United States” could result in a judicial 

“decision . . . against their validity.”45 

The second category is “where is drawn in question the validity of a 

statute of, or an authority exercised under any State, on the ground of their 

being repugnant to the constitution, treaties or laws of the United States, 

and the decision is in favour of such their validity.”46 The new Constitution 

is explicitly identified here along with treaties and laws of the United States 

as supplying a ground for attacking the validity of a state statute or an 

authority exercised under any State. This clause explicitly contemplates the 

Constitution of the United States as supreme and judicially enforceable 

positive law. It identifies a circumstance in which “the highest court of law 

or equity in a State in which a decision could be had” has already treated 

the Constitution as judicially enforceable positive law, and it supplies a kind 

of appellate jurisdiction for the Supreme Court of the United States to 

review the state court’s application of the Constitution as positive law. 

The third category is “where is drawn in question the construction of any 

clause of the constitution, or of a treaty, or statute of, or commission held 

under the United States, and the decision is against the title, right, privilege 

or exemption specially set up or claimed by either party, under such clause 

of the said Constitution, treaty, statute or commission.”47 This third category 

of cases in Section 25 provides the most explicit characterization of 

particular clauses of the Constitution as a source of supreme and judicially 

enforceable positive law that may be found in this Judiciary Act. To 

understand this category of cases properly, we need to understand its 

jurisprudential distinction between (1) the construction of sources of federal 

law (“any clause of the constitution, or of a treaty, or statute of, or 

commission held under the United States”); and (2) the decision for or 

against “the title, right, privilege or exemption specially set up or claimed 

 

 43. See Judiciary Act of 1789 § 22, 1 Stat. at 84-85; § 25, 1 Stat. at 85-87. 

 44. 1 Stat. 85. 

 45. Id. 

 46. Id. 

 47. 1 Stat. 85-86. 
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by either party, under such clause of the said Constitution, treaty, statute, or 

commission.”48 The right at issue might be something like ownership of 

property, while a legal source providing an input to that claim could be 

something specifically federal, like the Ex Post Facto Clause or the Contract 

Clause in Article I, Section 10, or a license granted under a federal statute.49 

In addition to providing a list of three kinds of federal-law claims that 

could be the basis of a writ of error from certain state courts to the Supreme 

Court of the United States, Section 25 also excluded all other claims, stating 

that “no other error shall be assigned or regarded as a ground of reversal in 

any such case as aforesaid, than such as appears on the face of the record, 

and immediately respects the before mentioned questions of validity or 

construction of the said constitution, treaties, statutes, commissions, or 

authorities in dispute.”50 One does not need the development of exclusive 

legal positivism to exclude judicial consideration of legal claims except 

those rooted in specific sources of positive law. That is exactly what this 

part of Section 25 presupposed. It operated in conjunction with the other 

parts of Section 25 to isolate determinations of federal law and federal right 

within a particular body of positive law from determinations not made 

within that body of positive law. 

III. CALDER V. BULL: A CASE STUDY IN CONSTITUTIONAL POSITIVITY 

The way that Section 25 operated to confine Supreme Court consideration 

to constitutional claims grounded in a clause of the Constitution or other 

federal law conceived as a particular kind of positive law—exactly as 

contemplated by Section 25—can be seen in Calder v. Bull.51 Gienapp’s 

discussion of Calder v. Bull in Against Constitutional Originalism focuses 

on the disagreement between Chase and Iredell about whether it was 

appropriate for judges to enforce customary constitutionalism.52 Gienapp 

recognizes that this debate took place in dicta, but he does not address that 

Section 25 is what kept customary constitutionalism from playing any other 

role than contributing to these competing dicta. Section 25 did this by ruling 

out as a ground of decision for the Supreme Court anything other than 

claims grounded in federal positive law. 

Calder v. Bull was a probate case involving conflicting rights to property 

that had been owned by a Connecticut physician, Dr. Normand Morrison.53 

The competing claims were based on the will of this physician and on the 

 

 48. 1 Stat. 86. 

 49. Cf. Walsh, supra note 37, at 212-13 (describing the Section 25 case of Gibbons v. Ogden with 
concepts supplied by Thomistic juridical realism). 

 50. 1 Stat. 86-87. 

 51. 3 U.S. 386 (1798). 

 52. See GIENAPP, supra note 1, at 107-08. 

 53. 3 U.S. 386 (1798). 
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will of his grandson, also named Normand Morrison.54 Calder and his wife 

claimed through the original Dr. Normand Morrison’s line on the ground 

that the grandson’s will was invalid.55 Bull and his wife claimed through the 

grandson’s will.56 

Given that none of these property rights had anything to do with federal 

law, one might wonder how this ended up at the Supreme Court of the 

United States. In March 1793, the Calders obtained a probate decree 

disapproving the grandson’s will.57 In May 1795, though, the Connecticut 

legislature passed a “resolution or law” that set aside the 1793 probate 

decree and allowed for a new probate hearing (as well as six months to 

appeal whatever resulted from the new probate hearing).58 At the new 

probate hearing in July 1795, the court approved the will (which was the 

opposite outcome of the original probate proceeding in 1793).59 In 1796, the 

Connecticut Supreme Court affirmed the second probate decision awarding 

the property to the Bulls.60 

Having reached the end of the line in Connecticut, the Calders went up to 

the Supreme Court of the United States using Section 25. Recall that Section 

25 only allowed for writs of error to state courts with respect to federal-law 

claims. The Calders accordingly claimed that the 1795 action of the 

Connecticut legislature setting aside the 1793 probate decree and allowing 

for a new probate hearing was an “ex post facto Law” prohibited by Article 

I, Section 10 of the U.S. Constitution.61 This claim fit within the Section 25 

category allowing a writ of error in suits “where is drawn in question the 

validity of a statute or, or an authority exercised under any State, on the 

ground of their being repugnant to the constitution, treaties or laws of the 

United States, and the decision is in favour of such their validity.”62 This 

precise jurisdictional basis for the writ of error in Section 25 is why Justice 

Chase was correct that “[t]he sole enquiry is, whether this resolution or law 

of Connecticut, having such operation [of setting aside a probate decree and 

allowing a new hearing], is an ex post facto law, within the prohibition of 

the federal Constitution.”63 Section 25 also explains why Justice Iredell 

thought the meaning of Article I, Section 10 was determinative. Iredell 

reasoned that “1st. [i]f the act of the Legislature of Connecticut was a 

judicial act, it is not within the words of the [federal] Constitution; and 2d. 

even if it was a legislative act, it is not within the meaning of the 
 

 54. Id. at 386-87 (Chase, J.). 

 55. Id. at 387. 

 56. Id. 

 57. Id. at 386. 

 58. Id. 

 59. Id. 

 60. Id. 

 61. Id. at 387. 

 62. 1 Stat. 85. 

 63. 3 U.S. at 387 (Chase, J.). 
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prohibition.”64 As to the latter point, Justice Iredell wrote that “in the present 

instance, the act or resolution of the Legislature of Connecticut, cannot be 

regarded as an ex post facto law; for, the true construction of the prohibition 

extends to criminal, not to civil, cases.”65 

With Section 25 in the foreground, the Chase-Iredell debate in Calder v. 

Bull is less important for what they disagreed about in dicta than for what 

all four opinions in the case reveal about the capacity of a positive-law 

jurisdictional specification to separate claims grounded in the new federal 

Constitution as itself a kind of judicially enforceable positive law from other 

kinds of claims rooted in customary constitutionalism. The claim that the 

setting aside of a probate decree and authorization of a new probate hearing 

by the Connecticut legislature was a legislative act in violation of the 

“Constitution of Connecticut [that] is made up of usages,” as Justice 

Paterson put it, was a claim of this latter sort.66 All of the Justices recognized 

this Connecticut-specific customary constitutionalism claim as distinct 

from the clause-bound federal claim advanced under the Ex Post Facto 

Clause of Article I, Section 10. In this way, Section 25 worked as the First 

Congress intended. 

For the present purpose of understanding the Constitution as a new kind 

of positive law, the most illuminating opinion in Calder v. Bull may be 

Justice Paterson’s.67 Paterson, after all, was one of the drafters of the 

Judiciary Act of 1789, as well as a delegate to the Constitutional Convention 

and a state governor who oversaw the codification of New Jersey law and 

the revision of its procedural rules.68 In his opinion, Paterson methodically 

separates out the various claims by their sources and decides against the 

federal-law claimant after isolating “[t]he question . . . which arises on the 

pleadings in this cause . . . [namely,] whether the resolution of the 

Legislature of Connecticut, be an ex post facto law, within the meaning of 

the Constitution of the United States.”69 There is nothing in Paterson’s 

treatment of the federal-law claim in Calder v. Bull—or any of the other 

Justices’ opinions for that matter—that reflects a long process of 

legalization of the Constitution as positive law during which the 

Constitution became a legal artifact through “effort to turn the Constitution 

 

 64. Id. at 400 (Iredell, J.) 

 65. Id. at 394 (emphasis added). 

 66. Id. at 395 (Paterson, J.). 

 67. Id. 

 68. For a biographical sketch of William Paterson, see Julian P. Boyd, William Paterson [1745-
1806]: Forerunner of John Marshall, in THE LIVES OF EIGHTEEN FROM PRINCETON 1-24 (Willard 
Thorp, ed., 1946). See also id. at 14 (“When he became senator in 1789, his most important and 
undoubtedly his most congenial task had to do with the framing of the Judiciary Act.”); id. at 10-13 
(describing Paterson’s service as a New Jersey delegate to the constitutional convention); id. at 15 (“As 
governor and chancellor Paterson also undertook the codification of all statutes of Parliament that ran 
in New Jersey prior to 1776, the codification of the criminal law, and, in short, the complete revision of 
the legal system of the state.”). 

 69. Id. at 396. 
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into something that few would have originally accepted it to be.”70 

There is one more opinion in Calder v. Bull that requires more careful 

consideration in light of Section 25. In a somewhat laconic opinion (at least 

as reported), Justice Cushing reasoned as follows regarding the Connecticut 

legislature’s grant of a new probate proceeding: 

The case appears to me to be clear of all difficulty, taken either way. If 
the act is a judicial act, it is not touched by the Federal Constitution: 
and, if it is a legislative act, it is maintained and justified by the ancient 
and uniform practice of the state of Connecticut.71 

To interpret Cushing as having followed Section 25’s limitation of Supreme 

Court review to federal questions, one must interpret his reasoning about 

Connecticut’s act, understood as legislative, as a construction of the federal 

Constitution’s Ex Post Facto Clause. In contrast with Chase, Iredell, and 

Paterson, who interpreted the Ex Post Facto Clause as reaching only 

criminal legislation, Cushing’s determination that Connecticut’s act “is 

maintained and justified by the ancient and uniform practice of the state of 

Connecticut” resembles what a constitutional jurist in 2025 might describe 

as “history and tradition.” This interpretation does not diminish the 

positivity of the Ex Post Facto Clause. Both the criminal-only interpretation 

offered by Chase, Iredell, and Paterson, on the one hand, and Cushing’s 

interpretation “justified by the ancient and uniform practice of the state,” on 

the other hand, are interpretations of the federal constitutional law enacted 

in the Ex Post Facto Clause. Despite their differences in content, each of 

these interpretations attaches a meaning to the Ex Post Facto Clause in a 

way that will travel with the language going forward. 

The interpretation of those Justices who construed the Ex Post Facto 

Clause in Calder v. Bull as encompassing only criminal laws has been the 

focus of significant criticism.72 If the criminal-only construction of the Ex 

Post Facto Clause adopted by three of the Justices in Calder v. Bull was 

incorrect, then its later judicial uptake as a precedent has resulted in the 

federal corpus juris containing a positive-law principle leading to a 

narrower scope of invalidation of state laws than would have resulted from 

the application of general principles of law more broadly disfavoring 

retroactivity. Whether right or wrong, precedential entrenchment of this 

 

 70. GIENAPP, supra note 1, at 169. 

 71. 3 U.S. at 400-01 (Cushing, J.). 

 72. A thorough and relatively recent discussion of such criticism may be found in John Mikhail, 
James Wilson, Early American Land Companies, and the Original Meaning of “Ex Post Facto Law”, 
17 GEO. J. L. & PUB. POL’Y 79 (2019). Combining William Winslow Crosskey’s research with his own 
original research and the scholarship of Evan Zoldan, Caleb Nelson, Nathan Chapman, and Michael 
McConnell, Mikhail counts “three dozen founding era cases” that undercut the criminal-only 
interpretation of the Ex Post Facto Clause. See id. 86 n.41; see also Evan C. Zoldan, The Civil Ex Post 
Facto Clause, 2015 WISC. L. REV. 727 (2015); Caleb Nelson, Originalism and Interpretive Conventions, 
70 U. CHI L. REV. 519 (2003); Nathan S. Chapman & Michael W. McConnell, Due Process as 
Separation of Powers, 121 YALE L.J. 1672 (2012). 
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criminal-only interpretation also foreclosed development of a body of Ex 

Post Facto Clause caselaw in which a Supreme Court jurisdictionally 

confined to clause-bound constitutionalism could engage in case-by-case 

adjudication of a legal text that federally constitutionalized a body of 

unwritten customary law covering civil legislation. The categorical division 

between criminal and civil legislation adopted by Chase, Iredell, and 

Paterson was no less an interpretation of the Ex Post Facto Clause as 

informed by unwritten customary law than was Justice Cushing’s, but their 

handling of that law rendered further case-by-case line-drawing 

unnecessary. Combined with the clause-bound nature of the Ex Post Facto 

Clause’s prohibition, a single Supreme Court precedent, subsequently taken 

as authoritatively interpreting that prohibition to leave all civil legislation 

untouched, has turned out to be sufficient to make the criminal-law-only 

interpretation binding for all courts—state and federal—applying this 

Clause. 

It may be helpful at this point to step back and consider how this case 

study can inform a more general assessment of the law-shaping role of 

Supreme Court decisions within the new system of positive law that came 

into effect with the Constitution. Let us return for this purpose to the 

distinction between lex and ius drawn from classical natural law 

jurisprudence. Recall that the focal meanings of lex and ius mark the 

distinction between an authoritative, promulgated, intelligible ordering for 

the common good (lex), on the one hand, and a thing picked out by law as 

possessed as some person’s own and meant to be rendered to that person in 

an act of justice (ius), on the other hand. A justiciable case presents for 

decision the determination of ius in light of competing claims to this thing 

or state of affairs claimed as due by at least one of the parties in justice. To 

determine this ius and its disposition in the case, it is necessary to sort out 

the title of ius supplied by a combination of lex, of ius-making acts as 

defined by applicable lex, and of other relevant circumstances. The sources 

of title to any particular ius are often multifarious. Determining the 

disposition of Dr. Normand Morrison’s estate (ius) in Calder v. Bull, for 

instance, depended on determining the legal effects of competing wills, 

competing probate decrees, acts of the Connecticut legislature, other aspects 

of Connecticut property law, family law, jurisdictional law, a provision of 

the U.S. Constitution, and a federal statute determining the limits of 

Supreme Court jurisdiction. 

After the various sources of title for the claims to ius have been 

ascertained and applied to determine what is owed in justice under law, 

other principles of law found in the law of judgments, the law of remedies, 

and the law of precedent in turn govern the way in which judicial 

determinations of lex and ius in the course of rendering ius themselves 
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become part of the corpus juris.73 This is how the lex-shaping 

determinations of ius in the federal judicial system operated in 1789 and 

1798, and it is how our constitutional order operates today. 

CONCLUSION 

Looking at Calder v. Bull through the lens of Section 25 reveals a 

structurally significant type of federal judicial contribution to constitutional 

continuity. One can mentally locate this contribution of Article III courts in 

third place: after the Constitution (first place), after statutory specification 

(second place), and in the course of explaining what is due to whom within 

the limits of the Court’s jurisdiction, or authority to declare ius. Whether 

this continuity in the structure of adjudication applying the Constitution as 

supreme and judicially enforceable positive law is a sufficient response to 

Gienapp’s claim of rupture is a matter of judgment. In my estimation, the 

nature of the Constitution as supreme and judicially enforceable positive 

law from its original operation into the present supplies good reason why 

jurists today should not be “against constitutional originalism.” 

 

 73. See generally Kevin C. Walsh, Judicial Departmentalism: An Introduction, 58 WM. & MARY 

L. REV. 1713, 1729 (2017) (explaining “judicial departmentalism” with reference to the ways in which 
“the law of judgments, the law of remedies, and the law of precedent are three bodies of law that govern 
how judicial determinations give rise to a kind of binding law”). 


