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THE UNAUTHORIZED PRACTICE CONTROVERSY,
A STRUGGLE AMONG POWER GROUPS

Quintin Johnstone*

For many years, but increasingly during the past quarter of a cen-
tury, the bar has been engaged in a struggle. This struggle is to maintain
and increase the bar’s prestige, authority and income. It has involved
frequent charges by lawyers of unauthorized practice by non-lawyers.
Unauthorized practice is the performance of legal services for others
that by law only lawyers may perform. The line between unauthorized
practice and legitimate lay representation is often a fuzzy one; but,
with many exceptions, only lawyers may appear before courts, draft
legal instruments, and give advice on the law.' This monopoly posi-
tion of lawyers has been encroached upon and is threatened with fur-
ther encroachment.

The bar’s major opponents have been powerful business groups
that compete with lawyers or would like to do so. These businesses
include accounting firms, collection agencies, banks, trust companies,
realty companies, and automobile clubs. They also include insurance
companies: title insurance firms, independent insurance adjusting
firms, claims departments of casualty insurance companies, and life
insurance underwriters. The intensity of the unauthorized practice
controversy has varied from business to business and from time to
time. In addition to these extensive and well-established businesses, a
miscellany of individuals and minor businesses have found themselves
opposed by the bar as engaging in unauthorized practice.* Some of

* Professor of Law, University of Kansas,

! Winters considers unauthorized practice activities to include appearing as an advocate, dis-
pensing services of lawyers, drafting legal documents, giving legal opinions and advice, simu-
lation and misuse of legal process, and solicitation of legal business, WINTERS, BAR AssoCIATION
ORGANIZATION AND Activiries 150 (1954).

3The leading unauthorized practice “offenders” are listed by Winters as abstract and title
companies, accountants and auditors, automobile clubs, banks and trust companies, claim ad-
justers, clubs, collection agencies, corporation services, estate planners, industrial management
consultants, justices of the peace, labor relations counselors, labor unions, law book publishers,
life underwriters, newspapers, notaries public, protective associations, radio stations, real estate
brokers, savings and loan associations, tax consultants, and tax reduction bureaus, 15:d.
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these persons and businesses are reputable, others are engaged in illegal
and fraudulent schemes as their main enterprises. When challenged
as unauthorized practitioners, they do not put up as much opposition
as do the well-established businesses.

Lawyers’ interests in the unauthorized practice controversy are
usually represented by the so-called organized bar, the bar associations.
The American Bar Association, most state and big city bar associa-
tions, and some small town and county bar associations each have an
unauthorized practice committee consisting of lawyers who serve vol-
untarily and do much of what is done to prevent laymen from prac-
ticing law.? In these efforts, the bar associations frequently encounter
opposition from trade associations representing the businesses involved.
Although lawyers showed some concern earlier about unauthorized
practice,® it was not until the depression of the Thirties that the or-

ganized bar became active in combating the problem of law practice
by laymen.

If the bar is defined as including all members of the legal profes-
sion, the unauthorized practice controversy is in part a struggle within
the profession.® Some lawyers have strong interests on the side of busi-
nesses accused of illegal practice of law, and so support these businesses

3In 1938 there were 430 bar association committees on unauthorized practice. Otterbourg,
Collection Agency Activities: The Problem from the Standpoint of the Bar, 5 LaAw ANp CONTEMP,
Pros, 35 (1938). Probably there are more such committees today. The New York County
Lawyers Association was the first bar association to have a standing committee on unauthorized
practice. Its committee was created in 1914, Hurst, THe GrowrH oF AMEericAN Law 323
(1950). A bar association committee on unauthorized practice was active in Kansas City, Mis-
souri, as early as 1916. Coren, THE Law: BusiNess or Proression 266 (rev. ed. 1924),

The American Bar Association has had an unauthorized practice committee since 1930. At
present the committee has seven members and it meets several times each year. Its members
serve on the national unauthorized practice conference groups as representatives of the legal
profession, although there are also legal profession representatives who are not committee mem-
bers. The committee publishes a quarterly bulletin, UnauTHoR1ZED PracTiCE NEWS, meets with
local and state bar groups, does some legislative representation work on unauthorized practice
matters, has filed briefs as amicus curiae in unauthorized practice litigation, has done the
groundwork in the negotiation of statements of principles with business groups, and has issued
several opinions on what constitutes unauthorized practice. No one on the full-time, paid staff
of the American Bar Association makes any appreciable contribution to the American Bar
Association program on unauthorized practice.

The National Lawyers Guild, a much smaller national bar association than the American
Bar Association, has shown some concern about unauthorized practice, but has done little to
combat it. For an expression of Guild policy on the question see Convention Resolutions and
Statements of Policy, The Unauthorized Practice of Law, 6 Law. GuiLp Rev. 523 (1946).

4 See for example, Conen, THE Law: Business or Proresston (1916); Bristol, The Passing
of the Legal Profession, 22 Yare L. J. 590 (1913).

SHurst makes this point in considering the recent history of the bar: “However ‘un-
authorized’ might be its form, some lay competition was the competition of one group of
lawyers masked behind trust or insurance or real estate companies or collection agencies, against
other lawyers conducting their professional work in more traditional style.,” Hursr, THE GRowTH
oF AMEericaN Law 321 (1950), :
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on questions of unauthorized practice. Frequently lawyers who do
considerable legal work for these businesses or who receive important
client referrals from them are on their side. Of course the lawyers
who represent laymen in unauthorized practice litigation fall in this
category. So do most members of the bar who have entered business
on a full-time basis and perform services for their employers that non-
lawyers also may perform, but for which a legal education and training
are helpful. Many insurance adjusters, trust officers, and title examiners
are examples of this. And similar support will be found among the
lawyers that are hired by such businesses as automobile clubs and col-
lection agencies to perform legal services for customers. Lawyers of the
above kinds are likely to have different feelings about unauthorized
practice than does the organized bar. Probably the bar association posi-
tion on unauthorized practice fairly well represents the opinion of
~ most lawyers, but there is not full consensus within the profession.
The interests of some lawyers lie with the opposition.

It is not surprising that lawyers and various business groups are in
conflict. Competition among economic groups is normal in our society.
Jurisdictional quarrels between labor unions bear considerable re-
semblance to the bar’s conflict with lay competitors. So does the con-
troversy among the healing arts. The position of the American Medical
Association in this competitive struggle is closely analagous to that of
the American Bar Association.®

In the unauthorized practice conflict, consumers of legal-type serv-
ices have been inactive. They have not taken sides and appear to have
no interest in the matter. It is possible that if the extreme lawyers’
position were to prevail and only lawyers were permitted to draft any
legal instruments, give any legal advice, or prepare any tax returns,
that then the consumers of these services would enter the conflict
against the lawyers.

The most dramatic aspects of the bar’s efforts to eliminate lay com-
petition are the law suits brought to enforce lawyers’ exclusive rights
to practice law. But these are not the bar’s only efforts in this direction.
It also has sought to gain the upper hand by legislation, improving the
quality of the legal services it renders, and improving its reputation

®The political activities of the American Medical Association are discussed in Comment,
The American Medical Association: Power, Purpose, and Policies in Organized Medicine, 63
Yare L. J. 937 (1954).
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relative to business groups. In retaliation, the important trade groups
that oppose the bar have used the same general tactics: litigation, legis-
lation, and efforts to give better service and achieve a better reputation.
But in litigation these groups are on the defensive; they do not bring
suits against lawyers on unauthorized practice questions.

As elsewhere in our economy, competition is tempered by attempts
through agreement to avoid competition. The bar has entered into a
series of agreements or statements of principles with a number of trade
associations representing competing businesses. Their purpose is to
solve the unauthorized practice problem by amicable cooperation.
Some of them, including the agreement with the accountants, appear
to be only a truce in the use of aggressive power tactics.

The reasons vary as to why non-lawyers perform legal services for
others. Sometimes they do so because it is a profitable service for which
they can charge a fee.” In these instances, it may be a side-line to their
main business.® Very often it is an accommodation service for which
no separate charge is made, but which might lose them customers or
force a reduction in their business fees if lawyers were called in to do
this work.? It is not unusual for small businessmen to be unaware that
what they are doing is illegal or of dubious validity.

Some laymen have an advantage over lawyers in securing and per-
forming legal-type work. An accountant, for example, who does book-
keeping or auditing for a firm is already familiar with much of the
factual information necessary to prepare tax returns or advise on tax
matters. A lawyer retained by a firm to perform similar tax services
must also acquire the relevant and often complex factual data. But he
must charge the client for his time in doing so without performing, as
can the accountant, any other service at the same time. Not only can

" For example, see these unauthorized practice cases: In re Bercu, 273 App. Div. 524, 78
N.Y.S.2d 209 (1948), affirmed without opinion, 299 N.Y. 728, 87 N.E.2d 451 (1949), an ac-
countant charged $15 an hour for auditing but $50 an hour for “‘tax consultation” work; Peo-
ple ex rel. Illinois State Bar Association v. People’s Stock Yards State Bank, 344 Ill. 462, 176
N.E. 901 (1931), an outlying metropolitan bank operated a legal department employing sev-
eral attorneys, one of whom did legal work that brought the bank over $20,000 in legal fees
during a 14-month period; People ex rel. Chicago Bar Association v, Goodman, 366 Ill, 346,
8 N.E.2d 941 (1937), cert. denied 302 U.S. 728 (1937), a layman represented claimants in
workmen's compensation cases and collected $4,000,000 on behalf of injured workmen, his
usual fee being 20 per cent of the amount recovered.

8For example, sce note 44 infra.

® For example, realtors frequently perform an accommodation service when they draft legal
instruments in closing tramsactions. If realtors cannot perform these services as an accommo-
dation and their customers must go to lawyers, this increases the cost of real estate transactions

and puts pressure on realtors to lower their commissions and encourages persons to buy, sell,
and lease property without the assistance of brokers.
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the accountant work cheaper or more efficiently on the factual side
of these problems, but this and his presence as bookkeeper or auditor
help his chances of being hired to work on tax matters. Realtors, col-
lection agents, and estate planning specialists enjoy similar advantages.
CILS, g )
This is not to say that these laymen can do legal work better than can
lawyers, for limited knowledge of the law and inept use of facts can
cause expensive bungling.

Many of the efforts by lawyers to deal with lay competition are
not based exclusively on the objective of driving laymen from the field
of law practice. They are also aimed at restricting the number of law-
yers so as to provide higher incomes for those who are authorized to
practice; acquiring law business from sources now served by no one;
and building the reputation of the bar. For example, bar examinations
and pre-admission educational requirements are designed not only to
insure a competent bar so as to decrease competition from outside the
profession, but also to regulate the size of the bar so as to decrease
competition from within the profession.'® And such schemes as lawyer
reference services and bar association advertising seek new clients
from among those who have been receiving assistance from no one as
well as from those who have been receiving assistance from un-
authorized practitioners.™® Further, each of these programs makes a
favorable public impression and hence improves the reputation of
lawyers.

®During the Thirties, the correlation between bar admission standards and the economic
condition of the bar was discussed more often than today. Illustrations of points of view on the
subject expressed during the Thirties are Teiser, A Proposal for a Limited Bar, 21 A.B.A.J. 42
(1935); Editorial: Conditions in the Profession, 6 THE Bar ExaMINER no. 2, p. 25 (1936); Love,
Llewellyn, Fraenkel, and Sharp, Economic Security and the Young Lawyer; Four Views, 32
Inr. L. Rev. 662 (1938); Lazarus, The Economic Crisis in the Legal Profession, 1 Nat. Law.
GuiLp Q. 17 (1937). On overcrowding of the bar, sce Hurst, THE GROWTH OF AMERICAN LAw
313-319 (1950); and Garrison, The Problem of Overcrowding, 16 TEnn L. Rev. 658 (1941).
On the financial condition of lawyers in recent years see BLAUSTEIN AND PORTER, THE AMERICAN

Lawyer ¢. 1 (1954); and Kent, Economic Status of the Legal Profession in Chicago, 45 ILv. L.
Rev, 311 (1950).

2 The study by Koos shows that 40 per cent of the middle-class families reported on and
56 per cent of the working-class families reported did not consult lawyers when they had
problems needing the assistance of lawyers. Koos, THE FamiLy anp THE Law 4-5 (mimeo-
graphed, 2d ed. 1952). The most common legal problems encountered by these families were
difficulties with landlords, marital problems, settlements of estates, purchases or sales of real
property, and problems arising from installment sales. Id. at appendix B. Tax problems were
not classified by the study as legal problems, Of the 4,077 families that reported, 2027 were
classified as middle-class and 2050 as working-class. The families involved lived in Akron,
Atlanta, Nashville, Oakland, Rochester, and Seattle, An earlier study discloses similar failure
of persons in the moderate income groups to seek help from lawyers. Clark and Corstvet, The
Lawyer and the Public, 47 Yare L. J. 1272 (1938). This is a study of New Haven, Con-
necticut. ‘The Philadelphia neighborhood law offices which were established to attract small fee
business have found that about 80 per cent of their clients never before had consulted lawyers.
Abrahams, The Neighborhood Law Office Plan, 1949 Wis, L. Rev. 634 at 639.

HeinOnline -- ‘4 U Kan. L. Rev. 5 1955-1956



6 Kansas Law Review [Vor.4

The public utterances of bar leaders on the subject of unauthorized
practice contain much that is emotional and unobjective, and custom-
arily associate the good of the public with the good of the bar.* Part
of this can be attributed to exuberant advocacy, part of it to a deep-
seated human desire to be on the side of the good and the righteous
no matter what the facts."”® The same kind of self-serving emotionalism
characterizes public comments of businessmen on unauthorized prac-
tice. But in fairness, it must be said that many lawyers and businessmen
active in the unauthorized practice controversy are motivated by un-
selfish belicfs and feel that what they are doing is for the public good
apart from the financial benefits that may as a result accrue to the bar
or business,

Even though the unauthorized practice controversy is frequently
commented on by bar and business leaders, is the subject of a substan-
tial literature, and has often led to litigation, there is little statistical
data on the extent to which laymen are performing legal-type services.
Some data of this sort is disclosed by a few of the appellate opinions
on unauthorized practice.** In addition, a study has been made which
indicates from a small sample that when persons of moderate means
seek the assistance of others, they usually go to lawyers.'®

I. Errorts To SECURE LEGAL ProTECTION, THE LAW OF
UNAUTHORIZED PRACTICE

The most effective device for restricting unauthorized practice is
the law. In essence this involves the use of force through the medium
of the state. Althcugh the courts have been the most important govern-
ment branch resorted to in the unauthorized practice of law contro-
versy, legislatures and executive agencies have also been significant.

YInfra note 184 for examples,

1 “Fach of us operates in a value-charged world which gives shape and color to whatever
we see. We rationalize our selfish acts and convince ourselves that what benefits us benefits
mankind. As individuals, we have only a one-eyed view of matters that call for synoptic
vision. Truth is more likely to be found with the aid of a many-perspectived view. This essen-
tial wisdom is the foundation, not only for the legal proposition that no man can be a judge in
his own cause, but, ultimately, for all democratic freedom.” WEeiHoFEN AND GUTTMACHER,
PsycHIATRY aNDp THE Law 11 (1952).

M Supra note 7 for examples.

¥ Clark and Corstvet, The Lawyer and the Public, 47 Yare L. J. 1272 at 1279 (1938).
When assistance on legal problems was sought from others, the Clark study shows that over
80 per cent of the time it was from lawyers. The Koos study, also with a small sample, gives
some quantitative data on the types of lay advisers to whom middle-class and working-class
persons take their legal problems. Koos, THE FamiLy anp THE Law 8 {mimeographed, 2d ed.
1952).
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The law has been used as a means for delineating the area of the law-
year’s monopoly, and in applying sanctions against laymen who in-
fringe on this monopoly. Some established businesses, particularly the
accountants, have strongly resisted efforts to broaden and enforce the
law providing for a lawyer’s monopoly; and have even taken the ini-
tiative to obtain legislative and executive action to materially narrow
it and to grant some monopolistic privileges to these businesses.

Government as a major power arena in the struggle among com-
peting professional and business groups is common today. This arena
is by no means restricted to the fight between lawyers and their com-
petitors. The usual device for providing a government protected mon-
opoly to a service group is licensing. Licenses are granted to one group
by the state, and the performance of certain services are then restricted
to those with licenses. Rates or fees of license holders are sometimes
regulated by the state, but this is not true of lawyers’ fees.'® The num-
ber of economic groups granted state monopolies through licensing has
greatly increased in recent years.'” During the Nineteenth Century even
trained lawyers had no monopoly in some states; anyone could practice
law. During the middle half of the last century there was a substantial
deprofessionalizing of legal practice throughout the United States.
Roscoe Pound, reflecting the attitude of the modern lawyer, calls this
Nineteenth Century period the “era of decadence.”®

To determine with accuracy the scope of the lawyer’s monopoly,
it is necessary to consider the various fact situations that courts have
passed on as being proper or improper lay activity when unauthorized
practice has been alleged. Mere resort to general definitions of the
practice of law appearing in statutes or judicial opinions is not enough.
Laymen have complained that the law of unauthorized practice is so
vague that they cannot anticipate in advance what is lawful and so
cannot plan their activities to be within the law. When this argument
is advanced in good faith, it indicates ignorant referral to some general
definition of the practice of law without either a determination of how
courts have ruled in analagous fact situations or an understanding of

% There are a few minor exceptions to this. For example, 62 Star. 984 (1948), 28 U.S.C.
§ 2678 (1952) sets limits on fees of attormeys representing claimants in actions under the
Federal Tort Claims Act. And contingent fee agreements are generally invalid in divorce pro-
ceedings. Dannenberg v. Dannenberg, 151 Kan, 600, 100 P.2d 667 (1940).

Y Infra note 141.

B 0On the nature of the legal profession during this period see Pounp, Tre LawyerR rroM
AnTIQUITY TO Mopern Times (1953) <. 8.
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how readily a judicial ruling can be secured on the validity of any
particular practice if it is felt that existing authority does not apply to
such a practice. There is a large body of case law on unauthorized prac-
tice, and when uncertainty exists as to the nature of the law in any one
state, a judicial ruling can be obtanied. But laymen have carefully
avoided seeking court tests to determine whether or not they are en-
gaging in illegal law practice.'®

In classifying conduct that constitutes unauthorized practice of law,
the most consistently applied principle is that a lay person cannot repre-
sent others before courts. It is rare for laymen to attempt this; but
occasionally a disbarred or suspended attorney does so, or an attorney
admitted in another state but not in the state where he appears. There
are cases holding that when such lawyers represent others in judicial
proceedings, it is the unauthorized practice of law.?

Ordinarily, a lay person may represent himself before the courts.
But a collection agency may not evade the prohibition against unau-
thorized practice by having claims assigned to it and then bringing
judicial proceedings for collection in its own name.** And only a
natural person may represent himself in court; a corporation may not
be represented before a court by a lay agent even though an officer or
employee of the company.®® In some states, by statute, laymen may
represent others before certain inferior courts, such as justice of the
peace courts,?® but the overwhelming weight of authority 1s against it.*

® However, in Liberty Mutual Insurance Co. v. Jones, 344 Mo. 932, 130 S.W.2d 945 (1949),
a lay group sought a ruling on unauthorized practice by means of a declaratory judgment
proceeding.

®petition of Kearney, 63 So.2d 630 (Fla. 1953), attorney admitted outside of Florida
sought to practice in Florida and to restrict himself to tax matters in the federal courts; People
ex rel. Chicago Bar Assn. v. Novotny, 386 Ill. 536, 54 N.E.2d 536 (1944), an attorney ad-
mitted in Minnesota, then disbarred there and never properly admitted in Ilinois, appeared in
Illinois proceedings; State ex rel, Boynton v, Perkins, 138 Kan, 899, 28 P.2d 765 (1934), an
attorney admitted in Missouri moved to Kansas and practiced law for years although never
admitted in Kansas; State ex rel. Oregon State Bar v. Johnston, 158 Ore. 52, 74 P.2d 395 (1937),
disbarred attorney prepared divorce complaint signed by a legally licensed attorney and sought
to collect a fee from the plaintiff; Horne v. Bridwell, 193 Va, 381, 68 S.E.2d 535 (1952),
out of state attorney appearing in Virginia proceedings without being admitted in Virginia; f.
Bradley v. Sudler, 172 Kan. 367, 239 P.2d 921 (1952).

% People er rel. Chicago Bar Assn. v. Barasch, 406 Ill. 253, 94 N.E.2d 148 (1950); Nelson
v. Smith, 107 Utah 382, 154 P.2d 634 (1944).

¥ Laskowitz v. Shellenberger, 107 F. Supp. 397 (8.D.Cal. 1952); Bennie v. Triangle Ranch
?09., 773 Colo. 586, 216 Pac. 718 (1923); Clark v. Austin, 340 Mo. 467, 101 S.W.2d 977, 982

1937),

* United Securities Corp. v. Pantex Pressing Mach, Inc., 98 Colo. 79, 53 P.2d 653 (1935);
Cornmenst, 7Can @ Person Other than a Licensed Attorney Practice in Justice Court, 1948 Wis,
L. Rev. 537.

®In re Root, 173 Kan. 512, 249 P.2d 628 (1952), probate court; Grand Rapids Bar Assn.
v. Denkema, 290 Mich. 56, 287 N.W. 377 (1939), probate court; State ex rel. Hunter v. Kirk,
133 Neb. 625, 276 N.W. 380 (1937), justice court; In re Morse, 98 Vt. 85, 126 Atl. 550 (1924},
justice court,
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Nor may laymen represent others by hiring a lawyer to do the legal
work.® Usually, in these cases, a lay organization seeks to make a
profit from selling the services of a lawyer.

Laymen have greater rights to appear in a representative capacity
before administrative agencies in formal proceedings than before
courts. But the states have been more restrictive in this respect than has
the Federal Government. There are many state decisions holding that
laymen representing persons in judicial-type proceedings before ad-
ministrative agencies are engaged in the unauthorized practice of law.?
This position has been taken by state courts even though statutes or
agency rules authorize such non-lawyer representation, the courts con-
cluding that a legislature or agency cannot legalize that which is il-
legal®® But the federal courts have placed no similar restriction on
practice before federal administrative agencies.”

Many federal agencies permit laymen to appear before them in
judicial-type controversies, although they frequently have formal ad-
mission requirements that involve the demonstration of a high degree

% People ex rel. Chicago Bar Assn. Chicago Motor Cluk, 362 Ill. 50, 199 N.E. 1 (1935),
automobile club; People ex rel. Courtney v. Assn. of Real Estate Taxpayers of lllinois, 354
I1l. 102, 187 N.E. 823 (1933), association to reduce real property taxes; People ex rel. Illinois
State Bar Assn. v. People’s Stock Yards State Bank, 344 Ill. 462, 176 N.E. 901 (1931), bank
conducting a general law practice; Chicago Bar Assn. v. Clausen, 1 Ill. App.2d 140, 117 N.E.2d
321 (1953), condemnation representation service; Lowell Bar Assn. v. Loeb, 315 Mass. 176,
52 N.E.2d 27 (1943), tax service; In re Otterness, 181 Minn. 254, 232 N.W. 318 (1930), a
bank; State ex rel. McKittrick v. C. S. Dudley & Co., 340 Mo. 852, 102 S.W.2d 895 (1937), a
collection agency; Stack v. P. G. Garage, 7 N.J. 118, 80 A.2d 545 (1951), tax reduction service;
and see In re Rothman, 12 N.J. 528, 97 A.2d 621 (1953), mortgage company. Contra: Schroeder
v. Wheeler, 126 Cal. App. 563, 14 P.2d 903 (1932), protection from patent infringement.

® Petition of Kearney, 63 So.2d 630 (Fla. 1953), practice before federal tax agencies; People
ex rel, Chicago Bar Assn. v. Goodman, 366 Ill, 346, 8 N.E.2d 941 (1937), cert. denied 302
U.S. 728 (1937), workmen's compensation cases before the State Industrial Commission; Chi-
cago Bar Assn. v. United Taxpayers of America, 312 1ll. App. 243, 38 N.E.2d 349 (1942), sales
tax cases before the State Department of Finance; Clark v. Austin, 340 Mo. 467, 101 S.W.2d
977 (1937), State Public Service Commission cases; State ex rel. Johnson v, Childe, 147 Neb. 527,
23 N.W.2d 720 (1946), motor freight rate application cases before the State Railway Commis-
sion; Shortz v. Farrell, 327 Pa. 81, 193 Atl. 20 (1937), Workmen’s Compensation Board
cases; ‘State ex rel. Danicls v. Wells, 191 5.C. 468, 5 S.E.2d 181 (1939), workmen’s compen-
sation cases before the State Industrial Commission; cf. ‘Tanenbaum v. Higgins, 190 App. Div.
861, 180 N.Y.Supp. 738 (1920), appearance before tax commissioners on real property tax
assessments. Conira: Carr v. Stringer, 171 S.W.2d 920 (Tex. Civ. App. 1943), procuring
drilling permits from the State Railroad Commission.

# People ex rel. Chicago Bar Assn. v. Goodman, 366 Ill. 346, 8 N.E.2d 941 (1937), cers.
denied 302 U.S. 728 (1937); Chicago Bar Assn, v. United Taxpayers of America, 312 Ill. App.
243, 38 NLE.2d 349 (1942); State ex rel. Johnson v, Childe 39 Neb. 91, 295 N.W. 381 (1941);
¢f. Petition of Kearney, 63 So.2d 630 (Fla. 1953).

ZThe United States Supreme Court has determined that the Board of Tax Appeals is a
quasi-judicial agency and that the Board has power to determine the qualifications of those
who appear before it. Goldsmith v. Board of Tax Appeals, 270 U.S. 117 (1925), but this was
a case of a certified public accountant seeking to qualify before the Board and the question
was not raised of the exclusive right of attorneys to represent clients before administrative
agencies when legal skill and knowledge are required; ¢f, Herman v. Dulles, 205 F.2d 715 (D.C,
Cir. 1953); Camp v. Herzog, 104 F, Supp. 134 (D.C. 1952).
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of competence in matters with which they deal.” There are state courts

that have refused to interfere with lay practice before federal agencies
when it has been questioned as constituting the unauthorized practice
of law.?® For to do so, they say, would be an unconstitutional inter-
ference with federal functions.®” But there is a hint in the cases that
perhaps the state can constitutionally grant to lawyers the exclusive
right to perform some acts related to federal laws and regulations.®®
It is not clear just what these acts are. They may be the drafting of con-
tracts, deeds, and other instruments; they may be legal advice on mat-
ters not related to proceedings pending before the agency; they prob-
ably include appearance before state courts on federal questions; they
may possibly include the use of judgment as to the content and nature
of the law in advising and preparing on issues of law in mmatters pend-
ing before federal administrative agencies. This is an important ques-
tion, particularly in the current controversy between lawyers and certi-
fied public accountants, and the federal courts may soon have to re-
solve it.

The state decisions have applied varying tests as to what constitutes
the practice of law in representation of clients before state adminis-
trative agencies. It has been held the practice of law if it requires a high
degree of legal skill and learning;® or if the person appears in a repre-
sentative capacity as an advocate before a body authorized by law to

® Admission requirements of federal agencies are discussed in CuHeaTAM, CAsEs AND MaTE-
RIALS ON THE LEcGAL Proression 470-472 (2d ed. 1955); GELLHORN, ADMINISTRATIVE Law,
Cases aND CoMmMENTs (2d ed. 1947) 457-461; Control Over Praciice Before Administrative
Agencies, 17 UnauTtHorizep Practice News, no. 2, p. 15 (1951); Waterman, Federal Admin-
istrative Bars: Admission and Disbarment, 3 U. or CHi. L. Rev. 261 (1936); and Note, Pro-
posed Restriction of Lay Practice Before Federal Adminisirative Agencies, 48 Cor. L. Rev. 120
{1948).

®In re Lyon, 301 Mass. 30,16 N.E.2d 74 (1938); DePass v. B. Harris Wool Co., 346 Mo.
1038, 144 S.W.2d 146 (1940). Contra: Petition of Kearney, 63 So.2d 630 (Fla. 1953); and
Chicago Bar Assn. v. Kellogg, 338 Ill. App. 618, 88 N.E.2d 519, 526 (1949).

% DePass v. B. Harris Wool Co., 346 Mo. 1038, 144 S.W.2d 146 (1940).

8 Agran v. Shapiro, 127 Cal, App.2d 807, 273 P.2d 619, 630 (1954); Petition of Kearney,
63 So.2d 630 (Fla. 1953); Lowell Bar Assn. v. Loeh, 315 Mass. 176, 52 N.E.2d 27 (1943);
In re Bercu, 273 App. Div. 524, 78 N.Y.S.2d 209 (1948), affirmed without opinion 299 N.Y.
728, 87 N.E.2d 451 (1949); cf. Richmond Assn. of Credit Men v. Bar Assn. of City of Rich-
mond, 167 Va. 327, 189 S.E. 153 (1937).

83 People ex rel. Chicago Bar Assn. v. Goodman, 366 Ill, 346, 8 N.E.2d 941 (1947), cert.
denied 302 U.S. 728 (1937); Gooedman v. Beall, 130 Ohio St. 427, 200 N.E. 470 (1936), but
the practice before the Industrial Commission is not the practice of law until the claimant
receives notice of disallowance of his claim; Shortz v. Farrell, 327 Pa, 81, 193 Ad. 20, 21
(1937). “In considering the scope of the practice of law mere nomenclature is unimportant, as,
for example, whether or not the tribunal is called a ‘court, or the controversy ‘litigation.’
Where the application of legal knowledge and technique is required, the activity constitutes
such practice even if conducted before a so-called administrative board or commission. It is
the character of the act, and not the place where it is performed, which is the decisive factor.”
But because of their simplicity, workmen’s compensation “pleadings” may be prepared by
laymen. 15id.
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1955] THE UNAUTHORIZED PraAcTICE CONTROVERSY 11

settle controversies and declare rights,* unless it is a legislative body
before which the appearance is made.*® Although the state courts have
generally held laymen representing others before state administrative
agencies to be engaged in the unauthorized practice of law, much of
such practice by laymen probably goes on without interference. Many
state agencies, in judicial-type proceedings before them, permit lay
representation by written or unwritten rule. There is no study available
to indicate how prevalent this practice is. Most of it would probably be
stopped by the courts if they were given the opportunity.

In addition to the representation of others in proceedings before
courts and administrative agencies, the major classes of unauthorized
practice are the advising of others on legal problems and the drafting
of legal instruments for others. In many cases, laymen have carried on
all three kinds of unauthorized practice in relation to the same matters.

Instruments usually involved in unauthorized drafting controversies
are real property conveyancing instruments, wills and trusts, credit
instruments, claims, pleadings, or tax returns. There are cases holding
it to be unauthorized practice for a realtor to prepare deeds, contracts
of sale, mortgages or notes;* for a bank or trust company to prepare
wills, trusts, mortgages, and deeds;*" if a title or abstract company pre-
pares title opinions, deeds, notes, mortgages or releases;*® if an inde-

% Clark v. Austin, 340 Mo. 467, 101 S.W.2d 977, 982 (1937). But a layman may represent
others in informal conferences before the Workmen's Compensation Commission, Liberty Mu-
tual Insurance Co. v. Jones, 344 Mo. 932, 130 S.W.2d 945, 960 (1939).

% People ex rel. Colorado Bar Assn. v. Class, 70 Colo. 381, 201 Pac. 883 (1921), the legis-
lature; State ex rel. Johnson v. Childe, 145 Neb. 527, 23 N.W.2d 720, 724 (1946) (dissenting
opinion), a rate making agency.

#® Keyes Co. v. Dade County Bar Assn, 46 So.2d 605 (Fla. 1950), deeds, leases, and
mortgages, but a realtor may prepare contracts of sale and deposit receipts; People ex rel. Illinois
State Bar Assn. v. Schafer, 404 Ill. 45, 87 N.E.2d 773 (1949), real estate contracts, deeds,
tnortgages, and notes; Wash. State Bar Assn. v. Wash. Assn. of Realtors, 41 Wash.2d 697, 251
P.2d 619 (1952), deeds. Contra: Cowern v. Nelson, 207 Minn. 642, 290 N.W. 795 (1940),
statute construed to permit realtors to draft closing instruments if done without charge; and see
Childs v. Smeltzer, 315 Pa. 9, 171 Atl. 883 (1934). Chace and Daniel, Real Estate Brokers
and the Unauthorized Practice of Law, 4 Fra. L. Rev. 285 (1951), dxscusscs realtors’ drafting
problems.

¥ People ex rel. Illincis State Bar Assn. v. People’s Stock Yards State Bank, 344 1ll. 462, 176
N.E. 901 (1931), legal department of a bank conducted a general practice of law; Hobson v.
Kentucky Trust Co., 303 Ky. 493, 197 S.W.2d 454 (1946), trust companies may not draft
deeds and wills, except with certain qualifications when the work is not solicited and is
gratuitous or when the trust company is a party to the insttument; Judd v. City Trust &
Savings Bank, 133 Ohio St. 81, 12 N.E.2d 288 (1937).

* People v. Lawyers Title Corp., 282 N.Y. 513, 27 N.E.2d 30 (1940), preparation of docu-
ments in connection with F.H.A. financing: Steer v. Land Title Guarantee & Trust Co., 113
N.E.2d 763 (Ohio C.P. 1953); Hexter Title & Abstract Co. v. Grievance Committee, 142 Tex.
506, 179 S.W.2d 946 (1944), if performed for consideration. Contra as to instruments drafted
by title insurance companies incidentally to the insuring of titles, La Brum v. Commonwealth
Title Co., 368 Pa. 239, 56 A.2d 246 (1948); cf. People v. Title Guarantee and Trust Co.,
227 N.Y. 366, 125 N.E. 666 (1919).
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pendent claims’ adjuster prepares contracts settling claims against in-
surance companies;*® when collection agency employees or operators
prepare pleadings;*® when patent agents prepare patent applications,
contracts, assignments, leases, or pleadings;*! and when accountants or
tax advisers repare tax refund or adjustment claims.*® There are also
many additional cases prohibiting other kinds of laymen from drafting
legal documents for others. In some of these cases the documents were
drafted as an incident of a business conducted by the drafter and were
related to that business.*® In other cases the drafting was a distinct
business by itself.** A separate profession of scrivener for drawing legal
instruments is not recognized in this country.*®

The cases are split on the extent to which a layman may prepare
legal documents consisting of legal forms with blank spaces which the
layman fills in. Some cases say that this is the unauthorized practice of
law because the selection of the proper form and its completion require
legal skill and knowledge.”® But there is considerable authority per-.
mitting a layman to complete legal forms for others if the instruments
are simple ones, their completion requires no legal skill or knowledge,

® State ex rel. Junior Assn. of Milwaukee Bar v. Rice, 236 Wis. 38, 294 N.W. 550 (1940);
see Wilkey v, State ex rel. Smith, 244 Ala, 568, 14 So.2d 536 (1943); ¢f. Hightower v. Detroit
Edison Co., 262 Mich. 1, 247 N.W. 97 (1933).

“ Depew v. Wichita Assn. of Credit Men, 142 Kan. 403, 49 P.2d 1041 (1935), cert. denied
297 U.S. 710 (1936), preparing bills of particulars and intervening petitions; Yount v. Zarbell,
17 Wash.2d 278, 135 P.2d 309 (1943), pleadings.

4 Chicago Bar Association v. Kellogg, 338 Ill, App. 618, 88 N.E.2d 519 (1949), but contra
as to patent applications; Marshall v. New Inventor’s Club, 117 N.E.2d 737 (Obio C.P. 1953).
But cf. Schroeder v. Wheeler, 126 Cal. App. 563, 14 P.2d 903 (1932).

42 Agran v. Shapiro, 127 Cal. App.2d 807, 273 P.2d 619 (1954); Chicago Bar Assn. v.
United Taxpayers of America, 312 Ill. App. 243, 38 N.E.2d 349 (1941); Bump v. District
Court of Polk County, 233 Iowa 623, 5 N,W.2d 914 (1942); Crawford v. McConnell, 173
Okla, 520, 49 P.2d 551 (1935).

3 Grand Rapids Bar Assn. v. Denkema, 290 Mich. 56, 287 N.W. 377 (1939), loan broker
prepared abstract opinions, leases, contracts, deeds, mortgages, and wills; State ex rel. Wyoming
State Bar v. Hardy, 61 Wyo. 172, 156 P.2d 309 (1945), law clerk drafted wills.

¥ People ex rel. Attorney General v. Woodall, 128 Colo. 511, 265 P.2d 232 (1954), bank
cashier drafted wills and other legal documents; Grievance Committee v. Payne, 128 Conn.
325, 22 A.2d 623 (1941), town clerk prepared title opinions; State ex rel. Wright v. Barlow,
131 Neb. 294, 268 N.W. 95, county judge who was not a lawyer prepared notes and mortgages;
In re Baker, 8 N.J. 321, 85 A.2d 505 (1951), deputy surrogate and a title examiner drew a
will to defraud a testator; People v. Alfani, 227 N.Y. 334, 125 N.E. 671 (1919), real estate
and insurance agent drafted many kinds of legal documents; Childs v. Smeltzer, 315 Pa. 9, 171
Atl. 883 (1934), potary public and stenographer drew over 1,000 deeds and mortgages as well
as other instruments.

“ Grand Rapids Bar Assn. v. Denkema, 290 Mich. 56, 287 N.W. 377 (1939), compares
the authority of notaries public in the United States, England, and civil law countries; and see
People v. Title Guaranty & Trust Co., 180 App. Div. 648, 168 N.Y. Supp. 278 (1917), dis-
senting opinion discusses the early scrivener profession in England, But see La Brum v. Com-
monwealth Title Co., 368 Pa. 239, 56 A.2d 246 (1948).

8 Chicago Bar Assn, v, Kellogg, 338 Ill, App. 618, 88 N.E.2d 519 (1949), patent agent;
People v. Lawyers Title Corporation, 282 N.Y. 513, 27 N.E.2d 30 (1940), title company;
Washington State Bar Assn. v. Washington Assn. of Realtors, 41 Wash.2d 697, 251 P.2d 619
(1952), realtor.
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1955] THE UNAUTHORIZED PRACTICE CONTROVERSY 13

or if done incidentally to the layman’s regular business.*” There is less
likelihood of form instrument preparation being the unauthorized
practice of law if the original form was drafted by an attorney.*® The
mere sale of legal forms is not the unauthorized practice of law.*

Closely related to the preparing of legal documents by filling in
forms is the problem of preparing tax returns. Two important recent
cases indicate that only lawyers may prepare such returns for others
if substantial questions of law are involved,” and another recent case
holds that only lawyers and certain accoufitants may prepare tax re-
turns.”* There are also cases that permit laymen to prepare simple tax
returns® and others that apparently permit accountants to prepare
any tax returns.’®

The unauthorized practice problem of advising others on questions
of law is very similar to that of lay drafting of legal documents. The
same types of businesses are often found engaging in both activities;**
and illegal drafting transactions in almost every case also involve the
improper giving of legal advice,” although there are occasional in-
stances of illegal advising without any drafting or court appearance
being involved.®

* Depew v. Wichita Assn. of Credit Men, 142 Kan. 403, 49 P.2d 1041 (1935), cert. denied
297 U.S. 710 (1936), collection agency can complete blank notes, drafts, mortgages and similar
forms obtainable at any book store if filling them out requires no particular legal knowledge;
Gustafson v. V. C. Taylor & Sons, 138 Ohio St. 392, 35 N.E.2d 435 (1941), realtor may fill
in purchase contract forms; State ex rel. Junior Assn, of Milwaukee Bar v, Rice, 236 Wis. 38,
294 N.W. 550 {1940), an adjuster may select and fill in release forms.

8 Gustafson v, V. C. Taylor & Sons, 138 Ohio St. 392, 35 N.E.2d 435 (1941); and scc
Hulse v. Criger, 363 Mo. 26, 247 S.W.2d 855 (1952).Contra: Keyes Co. v. Dade County Bar
Assn., 46 So.2d 605 (Fla. 1950); Washington State Bar Assn. v. Washington Assn. of Realtors,
4] Wash.2d 697, 251 P.2d 619 (1952).

© People ex rel. Attorney General v. Bennett, 101 Colo. 403, 74 P.2d 671 (1937).

% See Agran v. Shapiro, 127 Cal. App.2d 807, 273 P.2d 619, 623 (1954); and Gardner v,
Conway, 234 Minn. 468, 48 N.W.2d 788, 797 (1951).

8 Rhode Island Bar Assn. v, Libutti, 100 A.2d 406 (R.I. 1953), interpreting a state statute
enumerating those who may prepare returns.

527 owell Bar Assn. v. Loeb, 315 Mass. 176, 52 N.E.2d 27 (1943).

@ See In re Bercu, 273 App. Div, 524, 78 N.Y.8.2d 209, 220 (1948), affirmed without
opinion 299 N.Y. 728, 87 N.E.2d 451 (1949); Rhode Island Bar Assn. v. Libutd, 100 A.2d 406
{R.I. 1953).

S Agran v. Shapiro, 127 Cal. App.2d 807, 273 P.2d 619 (1954), an accountant; People
ex rel. Illinois State Bar Assn. v. Schafer, 404 Ill. 45, 87 N.E.2d 773 (1949), a realtor; Depew
v. Wichita Assn. of Credit Men, 142 Kan. 403, 49 P.2d 1041 (1935), cert. denied 297 U.S.
710 (1936), collection agency; Judd v. City Trust & Savings Bank, 133 Ohio St. 81, 12 N.E.2d
288 (1937), bank and trust company; Marshall v. New Inventor’s Club, 117 N.E.2d 737 (Ohio
C. P. 1953), patent agent; Hexter Title and Abstract Co. v. Grievance Committee, 142 Tex.
506, 179 S.W.2d 946 (1944), dtle and abstract company; State ex rel, Junior Assn. of Mil-
waukee Bar v. Rice, 236 Wis. 38, 294 N.W. 550 (1940), insurance adjuster.

% Supra note 54.

% State ex rel. Fatzer v. Schmitt, 174 Kan. 581, 258 P.2d 228 (1953), but a trust indenture
form was sold as part of an advisory service; Rosenthal v, Shepard Broadcasting Service, 299
Mass. 286, 12 N.E.2d 819 (1938), advice given over the radio on individual legal problems
submitted by members of the public; Fitchette v. Taylor, 191 Minn. 582, 254 N.W. 910 (1934),
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A lay person may draft legal documents when he is a party to them,
and he may do whatever research is necessary to advise himself on the
law.”™ There apparently is no question but that a corporation, through
its lay agents, may do the same thing,”® and in this respect it is treated
differently from when it seeks to represent itself before a court by a
lay agent.”® But the cases are divided on whether or not a corporate
trust company may permit its employed attorneys to draft trusts when
it is to act as a fiduciary under the instruments being drafted. There is
authority that permits such drafting on the theory that it is incidental
to the fiduciary’s authorized business.” But a line of cases holds this to
be unauthorized practice because essentially it is the performing of legal
services for others.** However, corporate fiduciaries, once appointed by
the court, may permit their employed attorneys to draft documents or
make court appearances in the course of estate or trust administration.*

A lay association of individuals, corporate or otherwise, may not
perform legal services for individual members. Automobile clubs and
other organizations have sought to give members the advantage of
specialized service, or insurance against the need for legal assistance,
by means of association provided legal assistance. These efforts have
had their proponents,® but the courts have not been among them.*

The Courts have had before them the question of whether or not
there is still another general class of acts that constitutes the unau-

claims adjusters advised claimants and negotiated settlements of their claims; Rhode Island
Bar Assn. v. Automobile Service Assn., 55 RI. 122, 179 Atl. 139 (1935), automobile club
provided consultation and legal advice on any matter pertaining to operation and ownership
of members’ automobiles. But cf.- Auerbacher v. Wood, 139 N.J. Eq. 599, 53 A.2d 800 (1947),
in which a labor relations consultant was held not to be practicing law in the legal advisory
services he performed.

57 See Merrick v. American Security & Trust Co., 107 F.2d 271, 276 (App.D.C. 1939).

% See Hexter Title & Abstract Co. v. Grievance Committee, 142 Tex. 506, 179 S.W.2d 946
(1944); ¢f. Steer v. Land Title Guarantee & Trust Co., 113 N.E.2d 763 (Ohio C.P. 1953).

% Supra note 22.

® Merrick v. American Security & Trust Co., 107 F.2d 271 (D.C. Cir. 13939), cert. denied,
308 U.S, 625 (1940) as to trust agreements, but not wills; Detroit Bar Assn. v. Union Guardian
Trust Co., 282 Mich. 216, 276 N.W.365 (1937), only certain inter vivos trusts.

% Arkansas Bar Assn. v. Union National Bank of Little Rock, 273 S.W.2d 408 (Ark. 1954);
Hobson v. Kentucky Trust Co., 303 Ky. 493, 197 S.\W.2d 454 (1946); Judd v. City Trust
& Savings Bank, 133 Chio St. 81, 12 N.E.2d 288 (1937); Steer v. Land Title Guarantee &
Trust Co., 113 N.E.2d 763 (Ohio C.P, 1953), when a corporation sells the title opinions of its
salaried lawyer employees.

% Groninger v. Fletcher Trust Co., 220 Ind, 202, 41 N.E.2d 140 (1942); Judd v. City
Trust & Savings Bank, 133 Ohio St. 81, 12 N.E.2d 288 (1937). Contra, Arkansas Bar Assn. v.
Union National Bank of Little Rock, 273 S.W.2d 408 (Ark. 1954), on the theory that a trustee
or personal representative is not acting for itself but for others.

® Weihofen, “Practice of Law” by Non-Pecuniary Corporations: a Social Utility, 2 U. oF
Cut, L. Rev, 119 (1934).

® Peaple ex rel. Chicago Bar Assn. v. Chicago Motor Club, 362 11I, 50, 199 N.E. 1 (1935);
In re Co-operative Law Co., 198 N.Y. 479, 92 N.E, 15 (1910). Bur ¢f. Vitaphone Corporation v.
Hutchinson Amusement Co., 28 F. Supp. 526 (D. Mass. 1939).
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thorized practice of law, the investigation of facts. They have consist-
ently decided that it is not and that the mere acquisition of evidence by
a layman is not the practice of law.%

In determining if unauthorized practice exists, courts have applied
a number of tests. By fai the mdist common tests used are the incidental
one and the legal skill and knowledge one. Under the incidental test,
a layman may prepare legal instruments and give legal advice if
incidental to his regular business. Under this test, accountants have
been authorized to decide legal questions when preparing tax returns;®
trust companies have been authorized to draft trust agreements;* title
insurance companies have been permitted to draft deeds, mortgages,
and other instruments related to the titles of property being insured ;%
and realtors have been permitted to draft instruments incidental to
transactions in which they are brokers.*® Application of the legal skill
and knowledge test is more likely to result in lay conduct being con-
sidered the practice of law than if the incidental test is applied. The
outcome of the unauthorized practice conflict in such important fields
as accounting may turn on which of the two tests is generally adopted
by the courts. Two important accounting cases subsequent to the recent
Bercu opinion have strongly opposed the incidental test applied in the
Bercu case.™ Under the legal skill and knowledge test, it is unau-
thorized practice for laymen to perform services requiring the com-
petence and knowledge of a lawyer or an understanding of the law.™

Possibly because the legal skill and knowledge test, if applied lit-
erally, could including the drafting of very simple legal instruments

% Vitaphone Corp. v. Hutchinson Amusement Co., 28 F. Supp. 526 (D, Mass, 1939);
Liberty Mutual Ins. Co. v. Jones, 344 Mo. 932, 130 S.W.2d 945, 961 (1939); State ex rel.
Junior Assn. of Milwaukee Bar v. Rice, 236 Wis. 38, 294 N.W. 550 (1940).

% I'n re Bercu, 273 App. Div. 524, 78 N.Y.S.2d 209 (1948), affirmed without opinion 299
N.Y. 728, 87 N.E2d 451 (1949).

“Mcrrick v. American Security & Trust Co., 107 F.2d 271 (D.C. Cir. 1939), cert. denied,

308 U.S. 625 (1940). But cf. Cain v. Merchants National Bank & Trust Co., 66 N.D, 746, 268
N.W. 719 (1936).

8 [ aBrum v. Commonwealth Title Co., 368 Pa. 239, 56 A.2d 246 (1948).

® Keyes Co. v. Dade County Bar Assn., 46 So.2d 605 (Fla. 1950); Cowern v. Nelson, 207
Minn. 642, 290 N.W. 795 (1940), but no charge may be made for drafting; and see Childs v.
Smeltzer, 315 Pa. 9, 171 Atl. 883 (1934).

™ Agran v. Shapiro, 127 Cal. App.2d 807, 273 P.2d 619 (1954); Gardner v. Conway, 234
Minn. 468, 48 N.W.2d 788, 795 (1951). Also see the dissent of Judge Stephens in Merrick v.
American Security Trust Co., 107 F.2d 271 at 284 (1939) for an attack on the incidental test.

7 Agran v. Shapiro, 127 Cal. App.2d 807, 273 P.2d 619, 626 (1954), noted in 3 Kan. L.
Rev. 279 (1955); People ex rel. Illinois State Bar Assn. v. Schafer, 404 11l. 45, 87 N.E.2d 773
(1949); Gardner v, Conway, 234 Minn. 468, 48 N.W.2d 788, 797, difficult or doubtful ques-
tions of law are the province of the lawyer not the layman; Stack v. P. G. Garage, Inc., 7 N.J.
118, 80 A.2d 545 (1951); Washington State Bar Assn. v. Washington Assn. of Realtors, 41
Wash.2d 497, 251 P.2d 619 (1952).
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ordinarily prepared by laymen and the giving of the most elementary
kind of legal advice, some cases hold that laymen may draft simple
legal documents and give simple legal advice.” But other courts have
rejected this simple-complex test.™

There are cases that permit laymen to draft legal instruments and
give legal advice if these acts are not regularly done as a major or in-
cidental business practice. This authority permits the occasional, spor-
adic, or emergency legal service by laymen for others.”™ A “practice”
is conceived of as something regularly and repetitively done. Closely
related to this concept is the one requiring that a layman who drafts
instruments or gives advice must receive consideration for his services
if they are to constitute unauthorized practice of law.”® Most truly
gratuitous legal services are performed only sporadically. The prevail-
ing view rejects the consideration requirement on the grounds that

the lay practitioner is just as dangerous whether or not he charges for
his work.™

Some slight authority exists to the effect that community practices
and customs are determinants of what is unauthorized practice of law;
and if laymen in a community frequently perform certain legal ser-
vices, it is legal for them to do s0.”

It is not unusual for courts to give reasons for their stand on un-

21 owell Bar Assn. v. Loeb, 315 Mass. 176, 52 N.E.2d 27 (1942); Liberty Mutual Insur-
ance Co. v. Jones, 344 Mo. 932, 130 S.W.2d 945, 958 (1939); Cain v. Merchants National Bank
& Trust Co., 66 N.D. 746, 268 N.W, 719 (1936), but this drafting must be incidental to the
drafter’s business and be done without charge; Gustafson v. V. C. Taylor & Sons, 138 Chio
St., 392, 35 N.E.2d 435 (1941); and see Agran v. Shapiro, 127 Cal. App.2d 807, 273 P.2d 619
(1954).

" People v. Lawyers Title Corporation, 282 N.Y. 513, 27 N.E.2d 30 (1940); Pecple v.
Title Guarantee & Trust Co., 227 N.Y. 366, 125 N.E. 666 (1919), (concurring opinion of
Judge Pound); Hexter Title & Abstract Co. v. Grievance Committee, 142 Tex. 506, 179 S.W.2d
946, 953 (1944).

™ People ex rel. Attorney General v. Jersin, 101 Colo. 406, 74 P.2d 668 (1937); In re
Umble's Estate, 117 Pa. Sup. 15, 177 Atl. 340 (1935); and sece Gardner v. Conway, 234 Minn.
468, 48 N.W.2d 788, 797 (1951; Liberty Mutual Insurance Co, v. Jones, 344 Mo. 932, 130
S.W.2d 945, 955 (1939). Conrtra: People v. Ring, 26 Cal. App.2d 768, 70 P.2d 281 (1937);
In re Baker, 8 N.J. 321, 85 A.2d 505 (1951).

" Hobson v. Kentucky Trust Co., 303 Ky. 493, 197 S.W.2d 454, 461 (1946); State ex inf.
Miller v. St. Louis Union Trust Co., 335 Mo, 845, 74 S.W.2d 348 (1934); Hexter Title &
Abstract Co. v. Grievance Committee, 142 Tex. 506, 179 S.W.2d 946, 952 (1944), considera-
tion found to exist even though a separate charge was not made for legal services rendered.
In re Opinion of the Justices, 289 Mass. 607, 194 N.E. 313, 317 (1935), contains dictum that
“gratuitous furnishing of legal aid to the poor and unfortunate without means in the pursuit
of any civil remedy” is not the practice of law which must be performed by a member of the
bar. This case apparently is relied on to justify law student legal aid activity in Massachusetts.

™ State ex rel. Hunter v. Kirk, 133 Ncb. 625, 276 N.W. 380 (1937); In re Baker, 8 N.J. 321,
85 A.2d 505 (1951); Grievance Committee v. Dean, 190 S.W.2d 126 (Tex. App. 1945); Wash-
ington State Bar Assn. v. Washington Assn. of Realtors, 41 Wash.2d 697, 251 P.2d 619 (1952).

" People v. Title Guarantee & Trust Co., 227 N.Y. 366, 125 N.E. 666 (1919); and see
Lowell Bar Assn. v. Loeh, 315 Mass, 176, 52 N.E.2d 27, 34 (1943).
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authorized practice, and these reasons are much the same as those ad-
vanced by bar associations and practitioners in advecating the elimina-
tion of laymen from the practice. The usual reason is that they are
protecting the public, particularly those who seek the legal services of
others, by excluding the incompetent and untutored from the practice
of law.” The intensive pre-admission educational requirements and
the examination and licensing of lawyers insure that all lawyers will
have a substantial degree of competence.” Courts have flatly denied
that the purpose of the unauthorized practice rules is to benefit the
bar by protecting its monopoly.*® But the Kansas Supreme Court, in
response to the monopoly argument has said: “That may be good
retaliatory argument, but it cannot affect a licensed privilege while
it legally exists.”® The high professional standards of ethics held by
the bar and enforced by the courts is another reason given by the courts
for restricting law practice to lawyers.*”® The implication is that com-
parable standards do not exist and are not enforced among lay groups,
and so there would be undue risk of the public being defrauded if lay-
men could practice law. When the legal skill and knowledge of lay-
men in one field of law has been argued as justifying their right to
practice in that area, it has been asserted by a court that general knowl-

™ “The justification for excluding from the practice of law persons not admitted to the
bar is to be found, not in the protection of the bar from competition, but in the protection
of the public from being advised and represented in legal matters by incompetent and unre-
liable persons, over whom the judicial department could exercise little control.” Lowell Bar
Assn. v. Loeb, 315 Mass. 176, 52 N.E.2d 27, 31 (1943). Accord: Bump v. District Court of
Polk County, 232 Iowa 623, 5 N.W.2d 914, 922 (1942), quoting from the annual reports of
the American Bar Association Committee on the Unauthorized Practice of Law; and In re
Baker, 8 N.J. 321, 85 A.2d 505, 514 (1951).

™ People ex rel. Chicago Bar Assn, v. Goodman, 366 Ill. 346, 8 N.E.2d 941 (1937), cert.
denied 302 U.S. 728 (1937); People v. Alfani, 227 N.Y. 334, 125 N.E. 671 (1919).

8 People ex rel. Chicago Bar Assn. v. Goodman, 336 Ill. 346, 8 N.E.2d 941, 944 (1937),
cert, dented 302 U.S. 728 (1937); Lowell Bar Assn. v. Loeb, 315 Mass. 176, 52 N.E.2d 27, 31
{1943); Pcople v. Alfani, 227 N.Y. 334, 125 N.E. 671 (1919); Shortz v. Farrell, 327 Pa. 81,
193 Atl. 20, 24 (1937); State ex rel. Daniel v. Wells, 191 S.C. 468, 5 S.E.2d 181 (1939).

8 Depew v. Wichita Assn. of Credit Men, 142 Kan. 403, 413, 49 P.2d 1041, 1047 (1935),
cert. denied 297 U.S. 710 (1936).

8  The law practice franchise or privilege is based upon the threefold requirements of

ability, character, and responsible supervision. The public welfare is safeguarded not

merely by limiting law practice to individuals who are possessed of the requisite ability
and character, but also by the further requirement that such practitioners shall thence-

forth be officers of the court and subject to its supervision. See, 40 Dick. L. Rev. 225,

229 (1936). In consequence, lawyers are not merely bound by a high code of professional

ethics, but as officers of the court they are subject to its inherent supervisory jurisdiction,

which embraces the power to remove from the profession those practitioners who are un-

faithful or incompetent in the discharge of their trust. In re Tracy, 197 Minn, 35, 266

N. W, 88, 267 N.W, 142; see, In re Opinion of the Justices, 289 Mass. 607, 194 N.E. 313.

This is in itself an important reason why law practice should be confined to members of

the bar.” Gardner v. Conway, 234 Minn. 468, 48 N.W.2d 788, 795 (1951).

Accord: Hexter Title & Abstract Co. v. Grievance Committee, 142 Tex, 506, 179 S.W.2d
946 (1944).
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edge of law is needed to practice even legal specialties.®® The exclusion
of corporations from the practice of law has been justified on the
grounds that if this practice were permitted it would destroy the con-
fidential relationship between lawyer and client, even if the corpora-
tions employed attorneys to perform legal work for others, and would
handicap court control over practitioners of law.*

The courts usually talk about laymen as though they all should be
treated alike, and what is improper for one group to do is improper
for all. But the legal knowledge and skill of lay groups varies greatly.
For example, certified public accountants are relatively well informed
in one area of the law, compared to realtors, collection agency per-
sonnel or notaries public in the areas of the law most closely related
to their businesses. This situation has disturbed many courts. It prob-
ably is one reason that the preparation of tax returns is considered
legitimate work for accountants. It may be one reason for the de-
velopment of the incidental test, which excludes strangers to a busi-
ness specialty from performing legal services.

But powerful business groups are recognizing that legislatures and
executive agencies are more likely than the courts to give lay groups
increased rights to perform legal services. Some legislatures have been
prevailed upon to authorize certain lay groups to do limited legal work
for others.®® Many executive agencies, especially at the federal level,
have adopted liberal policies in relation to unauthorized practice so as
to permit extensive lay practice before them. This explains in part the
resistance that powerful elements in the legal profession have ex-
pressed to the expansion of administrative law. If the courts remain
as adamant as they have in defining and restricting unauthorized prac-
tice, the pressure by lay groups to secure more liberal treatment from
the other branches of the government will probably increase.

There are constitutional problems on the scope of the court’s au-
thority to regulate the practice of law and whether or not this authority
is exclusive. It is generally conceded that under their constitution cre-

8 “Similarly, the law specialist should be trained and grounded in the law, A thorough
knowledge and understanding of basic legal concepts, legal processes and the interrelation of
the law in its parts are quite essential to the practice of law in any of its branches.” In re
Bercu, 273 App. Div. 524, 78 N.Y.S.2d 209, 218 (1948), affirmed without opinion, 299 N.Y.
728, 87 N.E.2d 451 (1949). Accord: State v. Childe, 139 Neb. 91, 295 N.W. 381 (1941). Buz
cf. Schroeder v. Wheeler, 126 Cal. App. 367, 14 P.2d 903, 906 (1932).

8 State ex rel. McKittrick v. C. S. Dudley & Co., 340 Mo. 852, 102 S.W.2d 895, 900 (1937);
Stack v. P. G. Garage, Inc., 7 N.J. 118, 80 A.2d 545 (1951).

8 Infra. note 96.
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ated judicial power, the courts have authority to determine who shall
appear before them and to restrict such appearances to lawyers.®® A
supreme court has the power to regulate admissions to practice before
subordinate courts and punish non-lawyers appearing before any trial
or appellate court within the state.*” It is generally agreed that courts
have the constitutional power to determine who may draft legal instru-
ments and give legal advice, whether or not there is a statute giving
them such power.*® And there are cases saying that under separation
of powers, the right of the courts to regulate the practice of law is broad
enough to include practice before administrative agencies.*® A corollary
of the question of judicial power over unauthorized practice of law is
that of legislative power over it. There are cases holding that the legis-
lature and courts have joint authority in this field.*® There are cases
saying that the legislature’s authority is based on the police power and
may be used to restrict unauthorized practice when justified by the
police power.”* Some cases question the constitutionality of all statutes

% People ex rel. lllinois State Bar Assn. v. People’s Stock Yards State Bank, 344 IIl. 462,
176 N.E. 901 (1931); In re Opinion of the Justices, 289 Mass. 607, 194 N.E. 313 (1935); Clark
v. Austin, 340 Mo. 467, 101 S.W.2d 977 (1937); State ex rel. Johnson v, Childe, 139 Neb. 91,
295 N.W. 381 (1941); In re Baker, 8 N.J. 321, 85 A.2d 505 (1951); Rhode Island Bar Assn,
v. Automobile Service Assn., 55 R.I. 122, 179 Atl. 139 (1935}, and this inherent right in the
courts existed prior to the constitution; Washington State Bar Assn. v. Washington Assn. of
Realtors, 41 Wash.2d 697, 251 P.2d 619 (1952), an inherent power of the court, no reference
made to its constitutional source, Conzra, to the effect that New York courts have no power to
regulate the practice of law except as the legistature has delegated such power, In re Bercu, 69
N.Y.S.2d 730 (1947), reversed on other grounds, 273 App. Div. 524, 78 N.Y.S.2d 209 (1948),
affirmed without opinion, 299 N.Y. 728, 87 N.E.2d 451 (1949).

% People ex rel. Illinois State Bar Assn. v. People’s Stock Yards State Bank, 344 Ill, 462,
176 N.E. 901 (1931); In re Morse, 98 Vt. 85, 126 Atl. 550 (1924).

% People ex rel. 1llinois State Bar Assn. v. People’s Stock Yards State Bank, 344 Ill, 462, 176
N.E. 901 (1931); Clark v. Austin, 340 Mo. 467, 101 S.W.2d 977 (1937).

8 Ibid; and State ex rel. Johnson v. Childe, 139 Neb. 91, 295 N.W. 381 (1941). But cf. note
28 supra, and cases cited.

% Rhode Island Bar Assn. v. Automobile Service Assn., 55 RI. 122, 179 Atl. 139 (1935);
Grievance Committee v. Dean, 190 SW.2d 126 (Tex. App. 1945).

The legislature can validly pass laws punishing the unauthorized practice of law, but “such
statutes are merely in aid of, and do not supersede or detract from, the power of the judicial
department to control the practice of law.” People ex rel. Chicago Bar Assn. v. Goodman, 366
1. 346, 8 N.E.2d 941, 944 (1937), cert. denied 302 U.S. 728 (1937); accord: Arkansas Bar
Assn. v. Union National Bank of Little Rock, 273 S§.W.2d 408 (Ark. 1954); Meunier v.
Bernich, 170 So. 567 (La. pp. 1936); In re Opinion of the Justices, 289 Mass. 607, 194 N.E. 313
(1935).

“The judicial department of government, and no other, has power to license persons to
practice law. Statutes may aid by providing machinery and criminal penalties, but may not
extend the privilege of practicing law to persons not admitted to practice by the judicial depart-
ment.” Lowell Bar Assn. v. Loeb, 315 Mass. 176, 52 N.E.2d 27, 30 (1943). As a matter of
“comity,” the courts can accept and apply statutes on the practice of law. Cowern v, Nelson,
207 Minn. 642, 290 N.W. 795 (1940).

® Grievance Committee v. Dean, 190 SW.2d 126 (Tex. App. 1945), and the excellent dis-
senting opinion of Shaw, J., in People ex rel. Chicago Bar Assn. v. Goodman, 366 Ill, 346,
8 N.E.2d 941 (1937), cert. denied 302 U.S. 728 (1937), arguing that under separation of
powers, the legislature and executive, not the courts, except by legislative delegation, have
authority to punish unauthorized practice by non-lawyers.
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regulating the practice of law.” These cases proceed on the theory that
the courts have exclusive authority over the subject. Many appellate
opinions ignore constitutional questions as to the source of the courts’
rights to decide unauthorized practice questions. Many such opinions
are based on statutes, and the questions of law involved are mostly
those of statutory interpretation.*®

Even though the courts have been the major law-makers on un-
authorized practice, statutes and administrative regulations have had
some influence in this field. Many states have statutes that expressly
prohibit the practice of law by laymen, but do not define the practice
of law.* A few statutes attempt a general definition of the practice of
law,”® and a few statutes go farther and state whether or not certain
practices of particular businesses are valid under the law of unauthor-
ized practice.’® The Congress of the United States has so far not seen

% “We agree with the holding that the power to define and regulate the practice of law is,
in its exercise, judicial and not legislative, but we do not agree with the further holding that
the exercise of such power may be regulated by statute. If it is correct to hold that such power
is judicial, then it is not correct to hold that the exercise of such power may be reasonably
regulated by the Legislature, in face of the constitutional injunction that the legislative depart-
ment of government shall not encroach upon the powers and functions properly belonging to
the judicial department.” Clark v. Austin, 340 Mo. 467, 101 S.W.2d 977, 980 (1937), but the
concurring opinion of Gantt, J., states that the “question of the authority of the Legislature to
enact such statutes [condemning the unlicensed practice of law] is not presented by the record
in this case and is not ruled by the principal opinion.”

“Any legislative attempt to authorize the practice of law by one not duly licensed by the
supreme court is absolutely void as an attempt to exercise judicial powers by the legislative
branch of the government.” State ex rel. Johnson v, Childe, 139 Neb, 91, 295 N.W. 381 (1941),
but this opinion also states that the legislature may have a “‘possible right . . . to make mini-
mum requirements for the protection of the public by a proper exercise of the police power, to
fix the qualifications for admission to the bar.” And People ex rel. Chicago Bar Assn. v. Good-
man, 366 111, 346, 8 N.E.2d 941 (1937), cert. denied 302 U.S. 728 (1937), states that statutes
or executive rulings concerning the practice of law are invalid if inconsistent with judicial
rulings.

% People v. Alfani, 227 N.Y. 334, 125 N.E. 671 (1919); Shortz v. Farrell, 327 Pa. 81, 193
Atl. 20 (1937); Rhode Island Bar Assn. v. Libutti, 100 A.2d 406 (R.I, 1953); Hexter Title &
Abstract Co. v. Grievance Committee, 142 Tex. 506, 179 S.W.2d 946 (1944).

® NesB. Rev. Star, § 7-101 (1943); Ouio Gen. ANN. § 1698; Ore. Rev. StaT. § 9.160.

% For example, Wis. Stat. § 256.30 (2) (1951):

“Every person who shall appear as agent, representative or attorney, for or on behalf

of any other person, or any firm, copartnership, association or corporation in any action

or proceeding in or before any court of record, court commissioner, or judicial tribunal

of the United States, or of any state, or who shall otherwise, in or out of court for com-

pensation or pecuniary reward give professional legal advice not incidental to his usual

or ordinary business, or render any legal service for any other person, or any firm, co-

partneship, association or corporation, shall be deemed to be practicing law within the

meaning of this section.”
Also see Minn, StaT. § 481.02 (1) (1949).

® For example, Minn. Stat. § 481.02 (3) (1949), permits certain laymen to do certain
specified acts. They may draw wills for others in an emergency; lay brokers or agents in the
sale or lease of property may draw papers incidental to the transaction; insurance companies
may defend insured persons against claims covered by the companies’ policies; and labor or-
ganizations may give legal advice to their members in matters arising out of the members’ em-
ployment. And the Rhode Island statutes on unauthorized practice set forth many types of
factual situations, and include this section:
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fit to legislate on the subject of unauthorized practice by laymen, except
to authorize some administrative agencies to control the admission of
persons who may practice before them. Some administrative agencies,
both state and federal, have established restrictions on who may prac-
tice before them.” These regulations frequently permit laymen to
represent others in matters before the agencies.”

An intensive struggle for legal supremacy is now being waged at
the federal legislative and administrative level between lawyers and
accountants. Bills have been introduced in the last two sessions of Con-
gress designed to give non-lawyers the statutory right to represent
others in federal tax matters.® The bar is opposed to these bills, the
accountants favor them. The United States Treasury Department has
also considered making changes in its regulations that would broaden
the rights of non-lawyers who represent others on federal tax matters.
The bar is opposed to any such changes, and the accountants want the
changes. Controversy is centered on Section 10.2(f) of the Treasury
Department regulations.'” Both the lawyers and accountants have

“Nothing in this section shall be construed to limit or prevent: . .. (7) Any certified
public accountant or member of the American Institute of Accountants from appearing
or acting as a representative of another person before any federal, state or municipal
department, board, division, department, commission, agency, or any body other than a
court, authorized or constituted by law to determine any question of fact, affecting the
imposition or adjustment of taxes or regarding any financial or accounting matter, or
from preparing for or on behalf of another person any federal, state or municipal return
or report of any nature or description, or advising another person in relation to the
preparation of any such return or report.” R, Gen. Laws, ¢. 612, § 43 (1938),
Also see N.J. Star. Ann. § 2A:170-79 to 170-82,

% Supra note 29.

® For example, 49 Cope Fep. Recs. § 1.8, Interstate Commerce Commission; 46 Id. §
201.26, Federal Maritime Board; 37 Id. § 1.341 (1949), Patent Office, Department of Com-
merce; 31 14, §§ 10.2 and 10.3 (1949), and as amended (1953 Supp.), Treasury Department.

® H.R. 5206, 84th Cong., 1st Sess., introduced by Representative Dingell; H.R, 2416, 84th
Cong., Ist Sess., introduced by Representative Lipscomb; H.R. 1601, 84th Cong., 1st Sess.,
introduced by Representative Reed of New York; H.R. 10007, 83rd Cong., 2d Sess., intro-
duced by Representative Lipscomb; H.R. 9922, 83rd Cong., 2d Sess., introduced by Repre-
sentative Reed of New York; S. 3801, 83rd Cong., 2d Sess., introduced by Senator Carlson.

All of the bills are quite similar. HR. 1601 provides:

“To authorize the Secretary of the Treasury to prescribe regulations relating to quali-
fications of persons who assist taxpayers in the determination of their Federal tax
liabilities, and for other purposes.

“Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That the Secretary of the Treasury shall by regulations
prescribe, to the extent that he considers practicable and desirable, qualifications, rules
of practice, and standards of ethical conduct applicable to persons who assist taxpayers
in determination of their Federal tax labilities, in preparation of their Federa] tax re-
turns, and in settlement of their Federal tax liabilities with the Internal Revenue Ser-
vice. Provided, that no person shall be denied the right to engage in such activities
solely because he is not a member of any particular profession or calling.”

The bar is opposed to the last proviso in this bill. All of the above five bills contain this
proviso.
1% Section 10.2 (f) now provides:
“Rights and duties of agents. An agent enrolled before the Treasury Department shall

HeinOnline -- 4 U Kan. L. Rev. 21 1955-1956



22 Kansas Law Review [Vor.4

brought strong pressures on Congress and on the Treasury Depart-
ment in this struggle.’ The leading protagonists for the accountants
have been the certified public accountants acting through the American
Institute of Accountants. Dean Griswold thinks that the certified pub-
lic accounants would be in a better tactical position if they did not
align themselves with the public accountants and other groups less
skilled in tax matters and less developed professionally than the certi-
fied public accountants.® The outcome of this controversy between
lawyers and accountants may possibly set the pattern for the resolution
of other lawyer-lay group conflicts.

II. EFFORTS AT AGREEMENT

Eight important competing businesses, through their national asso-
ciations, have entered into written agreements with the American Bar
Association concerning the unauthorized practice of law.'” These
agreements, often called statements of principles, are an effort to re-
solve the unauthorized practice controversy through promises by com-
peting businesses not to do specified things which the bar considers
improper practices by laymen. Similar agreements have been nego-
tiated by some local and state bar associations with businesses in their
localities.***

have the same rights, powers, and privileges and be subject to the same duties as an

enrolled attorney: Provided, That an enrolled agent shall not have the privilege of draft-

ing or preparing any written instrument by which title to real or personal property may

be conveyed or transferred for the purpose of affecting Federal taxes, nor shall such

enrolled agent advise a client as to the legal sufficiency of such an instrument or its

legal effect upon the Federal taxes of such client: And provided further, That nothing

in the regulations in this part shall be construed as authorizing persons not members

of the bar to practice law.” 31 Cope Fep. Rres. § 10.2 (f), (1949).

¥ For example, see the communications from bar associations to the Secretary of the Treas-
ury concerning proposed changes in the Treasury Department regulations. Gpposition to Amend-
ment of Treasury Department Circular 230, 20 UnautnORIZED PrAcTICE NEWS, no. 3, p. 6
(1954); and a summary of statements made in May, 1955, by the American Bar Association
and the American Institute of Accountants to the Undersecretary of the Treasury, 99 J. Ac-
countancy 10 (June, 1955). Also see Lawyers and Accountants, 41 A.B.A.J. 439 ff. (1955);
Lawyers and Accountants: Chairman Jameson’s Statement to the House, 41 A.B.A.J. 318 (1955);
and #nfra. notes 200 and 201.

2 Griswold, Lawyers, Accountants, and Taxes, 10 THe Recorp 52, 68 (1955), reprinted
in 18 Texas B.J. 109, 182 (1955), and 99 J. Accounrtancy 33, 35 (April, 1955); com-
mented on editorially with favor, id, at 31,

 These agreements are printed in 2 MaRTINDALE-HuUBBELL LAw Dimrecrory 107A-114A
(1955) and 79 A.B.A. Rep. 675-691 (1953). Interpretations have been made from time to
time. A citation list of interpretations appears in 14 UNaurhorizED PracTicE NEWS, no. 4, p. 24
(1948).

410 1951, the Indiana Law Journal published the results of a survey it conducted on state
bar activity in entering into agreements. The survey shows that slightly over half of the
states have some kind of local or state agreements on unauthorized practice between the bar
and one or more businesses, California, Georgia, Texas, Utah, and Wisconsin appear to have
the most agreements, and more agreements have been entered into with banks than with
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The first national agreement, made in 1937, was with collection
agency representatives.'® Subsequently, national agreements have been
reached with insurance adjusters,’® banks doing trust business,®" pub-
lishers of legal materials'®, realtors,® life insurance unwerwriters,'*®
life insurance companies, and accountants.** Consideration was re-
cently given to the possibility of an agreement with the National So-
ciety of Public Accountants, but decision on the matter was postponed
because the Society represents too small a proportion of the public

any other business. The survey report states: “It is not the intention of the Jowrnal, in pre-
senting this report, to depreciate the efforts of particular bar groups. But the information com-
piled in the chart reflects few significant accomplishments in the movement to eliminate un-
auhorized practice.” Note, The Bar and the Unauthorized Practice of Law: A Survey, 26 Inp.
L. J. 558, 560 (1951). State conference groups of lawyers and accountants have been formed
in 19 states. Carey, Ethics, “Unauthorized Practice,” and Federal Income Taxation—An Ac-
countant’s Viewpoint, 25 Rocky Mr. L. Rev. 435, 453 (1953).

In Kansas, the state bar association has entered into statements of principles with the Kan-
sas Claims Association (lay-adjusters) and the Kansas Trust Bankers, and has adopted a
statement of principles for submission to the Kansas Association of Real Estate Boards for
approval. 23 Kan. Bar J. 60-76 (1954). The state bar has committces on Relations with
Abstracters, Relations with Lay-Adjusters, Relations with the Medical Profession, Relations
with Realtors, and Relations with Trust Bankers. For reports of these committees see 7bid.

By 1947, trust agreements were adopted by bar and business assaciations in 39 localities,
including 18 states. The national agreement was the one adopted in 9 of these localities, in-
cluding 8 states. 13 UnautHorizep Practice News, no. 4, p. 17 (1947).

One function that the national conference groups should perform is the maintenance of
up-to-date records on local and state agreements and the activities of local and state conference
groups. Correlation and encouragement of local activities are impossible when there is no ac-
curate record of how many agreements and conference groups there are. If the national
conference groups cannot do this job, perhaps the American Bar Association Unauthorized
Practice Committee should do it, or some paid American Bar Association staff member, with
all cooperating trade associations contributing to his salary.

8 For the discussion of a local agreement between the Chicago Bar Association and the
Corporate Fiduciaries Association of Chicago that preceded the national collection agency
agreement by eight years, see Strawn, Ways of Dealing With Unauthorized Practice of the Law,
20 A.B.AJ. 639 (1934). Other carly agreements are discussed in Hicks and Katz, The Prac-
tice of Law by Laymen and Lay Agencies, 41 Yare L. J. 69, 98 (1931), and many of them
are reprinted in full in Hicks anp Katz, UnavuTHORIZED PrACTICE OF Law, Part 11T (1934).

1 Adopted in 1939, and approved by the American Bar Association, American Mutual
Alliance, Association of Casualty and ‘Surety Companies, International Claim Association, Na-
tional Board of Fire Underwriters, National Association of Independerit Insurance Adjusters,
and the National Association of Independent Insurers,

17 Adopted in 1941 and approved by the American Bar Association and the Executive Com-
mittee of the Trust Division of the American Bankers Association.

% Adopted in 1941 by a committec representing the American Bar Association; Prentice-
Hall, Inc.; Research Institute of America, Inc.; Commerce Clearing House, Inc.; Alexander
Publishing Co., Inc.; and Bureau of National Affairs, In December, 1946, the American Bar
Association Committee on the Unauthorized Practice of Law prepared a statement on adver-
tising and other representations by publishers of legal materials. The statement was intended
to implement the 1941 Declaration of Principles. Seventeen publishers accepted the statement
in substance. Representations as to Law Books: Important Principles Agreed to by Publishers,
33 AB.AJ, 28 (1947).

1% Approved in 1943 by the American Bar Association and the National Association of Real
Estate Boards.

18 Approved in 1948 by the American Bar Association and the National Association of Life
Underwriters.

M Approved in 1951 by the American Bar Association and the American Institute of
Accountants,
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accountants in the United States® No national agreement has been
attempted with the automobile clubs because they have no national
organization of sufficient stature. There have been so few complaints
of banks in their non-trust work engaging in unauthorized practices
that no agreement has been sought in this area. Every organization re-
quested by the American Bar Association to enter into a national agree-
ment has ultimately done so. State and city bar associations have in
some instances entered into agreements with state and local counter-
parts of national organizations having agreements with the American
Bar Association.'*® Further, state bar groups have made at least three
agreements with title companies and one with an automobile club.**

Permanent national conference groups of ten to seventeen members
each have been set up to administer the agreements and to generally
obtain better cooperation between the bar and business on unauthorized
practice questions.'® The permanent conference groups are similar to
those that initially adopted the agreements in that they are composed
of representatives of the American Bar Association and the businesses
involved.’® Each national conference group ordinarily meets once or
twice a year. The groups interpret and amend the agreements, make
recommendations for publicizing them, and consider complaints of
violation.'™ The state and local conference groups perform similar
functions for their own localities.

Why have lay businesses been willing to cooperate on unauthorized
practice through conference groups and agreements? One reason is
that by this means they will probably be less restricted in the legal-
type services they may perform than if the courts fix and enforce un-
authorized practice standards as a result of suits brought by the bar

12 Report of the Standing Committee on Unauthorized Practice of the Law, 79 A.B.A. Rep.
296, 298 (1954). Only 3500 of the 90,000 public accountants in the United States are mem-
bers of the Society. Ibid.

U3 Note, The Bar and the Unauthorized Practice of Law: A Survey, 26 Inp. L.]. 558 (1951),

4 1d. at 567-569.

15 The national conference groups are National Conference of Lawyers and Certified Public
Accountants; National Conference of Lawyers and Representatives of American Bankers Asso-
ciation, Trust Division; National Conference of Lawyers and Realtors; National Conference
of Lawyers and Life Insurance Companies; National Conference of Lawyers and Life Under-
writers; National Conference of Lawyers and Adjusters, There are no conference groups of
lawyers and publishers or lawyers and collection agencies although statements of principles
have been approved by these groups.

1%'The members of each national conference group are listed in 2 MarTINDALE-HUBBELL
Law Direcrory 32A (1953) and 79 A.B.A. Rep. 37-39 (1954).

U7 Brief summaries of the work of the conference groups appear in the annual reports of
the American Bar Association Standing Committee on Unauthorized Practice of the Law,
printed in the annual A.B.A, REPORTS,
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associations. Compromises resulting from friendly negotiation may be
better than taking chances with the courts. Litigation is also expensive
and can damage the reputation of a business. It cost the accountants
$79,800 to defend the Bercu case; but the expenses of the bar associa-
tions that brought suit were small because attorneys for the associations
contributed their time."*® The bar has a tactical advantage in unauthoz-
ized practice matters because the bar associations often obtain their
legal services gratuitously from members. Unauthorized practice suits
can also hurt the reputations of defendant businesses because the bar’s
charges and decrees adverse to defendants are well publicized.™*® One
understanding behind the agreements is that they will make litigation
less necessary. Agreements have a further advantage to businessmen
in that provisions have been inserted prohibiting lawyers from en-
croaching on the legitimate functions of the businesses involved. Busi-
ness seems to hope that cooperation with the bar will bring more re-
feralls from lawyers and a growing recognition that business has the
exclusive right to perform some legal-type services.

The agreements entered into vary considerably. These variances
reflect both the different form that unauthorized practice takes from
business to business, and also the differences among businesses as to
how much they are willing to concede to the bar as being improper
conduct by laymen. The statement of principles entered into with the
accountants is the best example of a business reluctant to give in to the
bar on any unauthorized practice issue.'** And the lawyers and ac-
countants negotiated off and on for sixteen years before even this vague
understanding could be reached.**!

18 ) g UnauTHORIZED Practice News, no. 4, p. 10 (1950). It is reported that the account-
ants spent $105,000 to defend Gardner v. Conway, the appellate opinion of which appears
in 234 Minn. 468, 48 N.W.2d 788 (1951).

1% For example, see Case, Favorable Local Publicity for the Suppression of Unauthorized
Practice, and How to Secure It, 23 A.B.AJ. 941 (1937), which describes the publicity obtained
by a St. Louis bar association committee in relation to a suit against a life insurance adjuster
engaged in unauthorized practice,

1015 editorializing on the approval of the statement of principles, THE JournNAL oF Ac-
COUNTANCY said:

“It does not detract from the magnitude of the achievement to recognize that the
adoption of the Statement of Principles is only a beginning of the effort to resolve the
differences which have arisen. The statement is necessarily general in its terms. It does
not provide specific answers to any of the muldfarious questions that have been raised
as to what lawyers and certified public accountants may or may not properly do in par-
ticular circumstances. At first reading some accountants may be disappointed with what
may appear to be the statement’s pious generalizations.” 91 J. Accountancy 802 (1951).

2 On the early history of the negotiations between the American Bar Association and the
American Institute of Accountants see Maxwell, Techniques in Preventing the Unauthorized
Practice of the Law, The National Standards and Methods, 31 Towa L. Rev. 301 (1946); and
Maxwell and Charles, Joint Statement as to Tax Accountancy and Law Practice, 32 A.B.A.J.
5 (1946).
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Each agreement covers some or all of these matters: conduct by the
business that constitutes unauthorized or at least improper practice;'*
conduct by the business that it may legitimately perform;'* conduct by
lawyers that is improper;'** conduct by lawyers that is proper;**® and
organization and duties of a national conference group. Emphasis in
the agreements is on conduct prohibited to laymen.

From the bar’s point of view, probably the greatest value of the
agreements has been an educational one. With the assistance of the
participating trade associations, the agreements have been well publi-
cized among the affected businesses.'®® This has meant that far more
of the hundreds of thousands of businessmen in the affected businesses
have become aware of the unauthorized practice problem and some of
the major restrictions on laymen. A sizeable percentage of businessmen
will readily comply with the rules as to unauthorized practice when
brought to their attention. One difficulty is that many businessmen be-

12 Bor example, collection agencies shall not, in dealing with debtors, “employ instruments
simulating forms of judicial process”; insurance adjusters shall not “deal directly with any
claimant represented by an attorney without the consent of the attorncy"; trust institutions
shall not “draw wills or other legal documents™; publishers shall not * ‘represent to the public
that by subscription or mcmbcrshnp, the employment of personal counsel is unnecessary,”

B Eor example, a trust institution *has an inherent right to advertise its trust services in
appropriate ways"; it is a proper function of a certified public accountant to prepare federal
income tax returns; insurance adjusters “may properly interview any witnesses, or prospective
witnesses, without the consent of opposing counsel or party.”

1% For example, “an attorney should respect and not interfere with the business relation-
ship existing between a trust institution and its customer”; “when a lawyer prepares a return
in which questions of accountmg arise, he should advise the taxpayer to enlist the assistance
of a certified public accountant”; a lawyer should not “for any reason other than in the inter-
est of or for the protccuon of his client express an opinion discouraging the consummation of
a real estate transaction, where the parties have been brought together by the real estate broker.”

1% For example, lawyers may prepare federal income tax returns or claims for refunds.

12 Trade journals have reprinted and discussed the principles. See, for example, Barker,
The Life Insurance Agent and the Practice of Law, Toe Eastern UnperwriTer, Oct. 5, 1951
(part 2), p. 26; The “Practicing Law" Allegation—Views of Insurance Business Given, THE
EasTerRN UnpERwWRITER, Oct. 6, 1950 (part 2), p. 24; Otterbourg, New National Statement of
Principles Between Life Underwriters and Lawyers, 86 Trusts aND EstaTEs 291 (1948); Rede-
ker, Some Guideposts for Cooperation Between Lawyers and Life Insurance Representatives, 8
AMERICAN SociETy oF CHARTERED LIFE UNDERWRITERs Journar 86 (1953), this article was
proposed by the National Conference of Lawyers and Life Insurance Companies; Bruns, 4
Policy for Cooperation Between Lawyers and Trust Institutions, 82 Trusts ANp Estares 251
(1946), discussing a treaty between the bar and trust companies in California; Szazemen: of
Policies for Trust Institutions and Bars, 73 Trusts anp Esrates 381 (1941); 91 J. Accountancy
802, 869 (1951).

Instruction concerning the statements of principles is given at life insurance agents' training
courses. Report of the Standing Committee on Unauthorized Practice of the Law, 78 A.B.A.
Rep. 275, 281 (1953). The Conference of Lawyers and Life Insurance Companies has recom-
mended that “all agents’ training courses conducted by life insurance companies and life
underwriters' associations should include instructions concerning the National Statement of
Pri.r;_ciples and the objectives of this Conference.” MarTiNpaLE-HuBsELL Law DRecTory 113A
(1955)

The Association of Casualty and Surety Companics has had 15,000 copies of the adjusters’
agreement printed for distribution to insurance and adjusting companies, 18 UNAUTHORIZED
Practice News, no. 2, p. 44 (1952). The American Bar Association also has copies of the
agreements available for distribution.
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long to no trade associations and some trade associations in fields that
compete with lawyers are parties to no agreements. This has limited
the scope of trade association publicity. The agreements have also been
helpful to the bar because they encourage voluntary compliance and
there are far too many competing business enterprises for compliance
to be obtained by the lawyers relying primarily on litigation. In addi-
tion, the agreements are an advantage in litigation. In determining
what constiutes unauthorized practice, the courts are impressed with
what business trade groups have agreed is unauthorized practice.”®” But
there has not been unanimity in bar support for the agreement ap-
proach. For example, the powerful Chicago Bar Association has op-
posed the agreement idea and in recent years has refused to enter into
any statements of principles. Those lawyers who oppose agreements
argue that agreements with laymen as to what is the unauthorized
practice of law usurp the court’s power to make such determinations;
and insofar as the agreements are inconsistent with judicial rulings,
and they must be or there is no incentive to lay organizations approving
them, the bar associations are participating in unauthorized practice.

Compliance with the agreements has been left largely to the good
faith of businessmen and lawyers. But the conference groups do con-
sider complaints of non-compliance and seek to obtain adherence with
the agreements when violations exist. In violation cases, the national
conference groups apparently have neither applied any sahctions
against violators nor instigated the application of sanctions. Instead,
they have attempted to secure voluntary compliance after the nature
of the violations has been pointed out to the violators. Although they
have publicly declared that they are available to consider evidence of
violations, comparatively few complaints have been brought before
them. Not more than one or two complaints per year have been made
to some of the conferences. No efforts have been made by conference
groups or unauthorized practice committees to investigate for violations
except in response to complaints. Ambiguity in the agreements has
hampered their enforcement.’*®

1% Gee, for example, Agran v. Shapiro, 127 Cal. App.2d 807, 273 P.2d 619, 630 (1954);
and In re Rothman 12 N.J. 528, 97 A.2d 621 (1953).

128 ¢Our committee of the Ohio State Bar Association is in agreement with the so-called
conference method, with declaration of principles, but when it comes to applying same to the
specific situations that are constantly arising in Ohio, it finds these national agreements are
too general to meet the problems that harass practically every local bar association in this State.
We find that when attempts have been made to work out similar agreements with state organi-
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In some businesses covered by agreements, there apparently are
many violations. Compliance seems to be best among the trust com-
panies, which is not surprising as bar-business cooperation on unau-
thorized practice is highly developed in the trust field. Perhaps this is
because the trust companies have more to gain, in the way of increased
business, if they cooperate. Perhaps it is because they are particularly
vulnerable to effective unauthorized practice litigation, as they are rela-
tively few in number, and this makes enforcement of court decrees
easier, and because their business reputations require that they be law-
abiding institutions. The accountants and realtors secem to be the most
frequent agreement violators. Relations between the lawyers and ac-
countants have so deteriorated that official rescission of the statement
of principles in this field is possible,’® as well as disbanding of the
conference group. Some lawyers fear that the accountants will grad-
ually try to take over all kinds of office practice work now performed
by lawyers. This is a partial explanation for the great concern that
many bar groups are showing in accountants’ activities.

Even if the conference groups or associations that approved the
agreements sought to impose sanctions for agreement violations, they
would be restricted in what they could do. Dismissal from association
membership would not be much of a deterrent, and many lawyers and
businessmen do not belong to supporting associations. It is unlikely
that the statements of principles could be enforced as contracts against
either the associations or their members. Judicial proceedings could be
brought if the agreement violations also were infractions of the law of
unauthorized practice. But this would be inconsistent with one purpose
of the agreements which is to avoid litigation by mediating dif-
ferences.’®

zations representing the same groups, that they have no power to discipline their members.
In most cases, the worst offenders are not even members of the particular profession, trade
association or business group involved. In the considered judgment of this committec, the most
effective approach is for those engaged in unauthorized practice in a given community to be
requested to meet with either local har associations as a whole or with committees of local
bar associations to discuss mutual grievances.” Hengst, Poachers, 22 Omio StaTe Bar Assn. Re-
porT 543, 544 (1949). Mr. Hengst was President of the Ohio State Bar Association when these
remarks were made.

Lawyer dissatisfaction with the adjusters’ agreement is expressed in Report of the Standing
Committee on Unauthorized Practice of the Law, 78 A.B.A. Rep, 275, 282 (1953).

™ Dean Griswold seems to believe that the American Institute of Accountants has in sub-
stance and effect repudiated its statement of principles with the lawyers, Griswold,
Lawyers, Accountants, and Taxes, 10 Tue Recorp 52, 66 (1955), reprinted in 18 Tex, B.J. 109,
180 (1955), and 99 J. Accounrancy 33, 39 (1955).

10 For an example of a national conference group mediation offer that was declined by
local bankers and which led to a bar association decision to file an unauthorized practice suit,
see Report of the Standing Committee on Unauthorized Practice of the Law, 69 A.B.A. Rer.
263, 265 (1944).
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If the agreement device is to be a substitute for litigation in the
unauthorized practice field, not only must there be compliance with
the agreements, but there must be many rulings as to what the agree-
ments mean when applied to particular fact situations. These rulings
or interpretations must be made by bodies carrying so much authority
that they will be obeyed. The experience of the conference groups so
far gives little indication that this necessary interpretation function can
be performed. Few interpretations have been requested, which indi-
cates poor compliance; and there has been difficulty, notably in the
lawyer-accountant conference groups, in securing agreement on in-
terpretations. A good guess is that the agreement device will diminish
in importance as a means for regulating unauthorized practice.

I11. ErrorTs TO INCREASE SERVICE

The legal profession is making some efforts to improve the services
that lawyers provide their clients. One purpose behind these efforts is
to enable lawyers to better compete with non-lawyers in the struggle
for business.'®* And strides are made in this direction even when the
motive for improving service is something other than advancing the
profession’s competitive position.

The law schools are the most aggressive and creative force striving
to develop a more competent bar. For many years, law school education
has consisted of a highly developed and intensive program requiring
three to four years for completion after pre-law requirements have been
met. The pre-law requirements vary from two to four years of college,
and the trend is for an increasing number of law schools to insist on a
bachelor’s degree as a prerequisite to admission. There is no consensus
in the profession as to how legal education can be improved, although
there is constant experimentation by the law schools. An example of
the lack of agreement on what the law schools should be teaching is the
current controversy between law teachers and some practitioners over
“practical” legal education.'®

W gee, for example, Postaar Plan for the Suppression of Unauthorized Practice of Law,
70 A.B.A. Rep. 258 (1945).

Llewellyn puts great stress on improved service as the approach the bar should take to
unauthorized practice. Llewellyn, The Bar’s Troubles, and Poultices—and Cures?, 5 Law &
ConTEMmP. Pros. 104 (1938).

2 McClain, Is Legal Education Doing Its Job? A Reply, 39 AB.AJ. 120 (1953); Cantrall,
Law Schools and the Layman: ls Legal Education Doing Its Job, 38 AB.AJ. 907 (1952);
Connor, Legal Education for What? A Lawyer's View of the Law Schools, 37 AB.AJ. 119
(1951); Griswold, Legal Education: Extent to Which “Know-How” in Practice Should be
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There have been recent changes in legal education that have a direct
bearing on unauthorized practice. An increasing proportion of the law
school curriculum is being devoted to public law courses, including
administrative law; more legal writing is being required; and more
and better courses in taxation and accounting are being offered. The
result of these developments is better trained lawyers in some of the
key areas of lay competition: representation of clients before adminis-
trative agencies, drafting of legal instruments, and taxation.

Post-admission educational opportunities for lawyers are increas-
ing. They take the form of bar association and law school institutes
and conferences, and law school courses for practitioners. But only a
very small proportion of the bar materially increases its knowledge or
skill by these means. Post-admission education has been most effective
in the field of taxation.

Another means for increasing the quality of service performed by
the bar through increasing the competence of lawyers is the licensing
of lawyers only after they have fulfilled certain educational prerequi-
sites and passed a bar examination. The usual educational require-
ments are two or more years of college plus three years of law school.
Some states permit applicants to substitute private study for law school
attendance, but the number of persons in recent years who have sought
admission to the bar with only law office or other private law study
is probably less than 1 per cent of all applicants. In a few states, grad-
uates of certain law schools are licensed without additional examina-
tion,'®® although most states require that all applicants take a state-
administered examination after completing their formal legal educa-
tion. There is considerable variation from state to state in the per-
centage that pass these examinations, but the national average is about
60 per cent.'® Once an attorney is licensed, he need not pass an addi-

Taught in Law Schools, 6 ]J. Lecar Ep., 324 (1954); Clark, “Practical” Legal Training an
Musion, 3 ]. LecaL Ep. 423 (1951); Goodman and Rabinowitz, Lawyer Opinion on Legal
Education: A Sociological Analysis, 64 YaLe L. J. 537, 541 (1955).

1 As of 1948, graduates of thirteen schools in nine states were admitted to practice with-
out examination. BRENNER, BAR ExaMINaTIONs AND REQUIREMENTS FOR ADMISSION TO THE BAR
103 (1952). In 1953, 12 per cent of the 10,976 persons admitted in that year were admitted
without examination, under the so-called diploma privilege, 23 THE Bar Examiner 151 (1954).

By was 60 per cent in 1953, 23 Tue Bar Examiner 147 (1954); 59 per cent in 1951
and 1952, 21 THe Bar ExaminNer 139 (1952), 22 Tug Bar Examiner 123 (1953); and 60 per
cent in 1950, 20 Tue Bar Examiner 195 (1951), The lowest percentages that pass are gen-
erally in the industrial states, and the highest are in the plains states. For example, in 1953
the percentages that passed were: Massachusetts, 40 per cent; New Jersey, 48 per cent;
Pennsylvania, 53 per cent; New York, 54 per cent; California, 60 per cent; Illinots, 67 per
cent; Oklahoma, 81 per cent; Nebraska, 94 per cent; Kansas, 95 per cent; North Dakota, 100
per cent, 23 Tue Bar Examiner 146 (1954). In 1953, 9,696 passed out of a total of 16,217
that took the examinations. Id. at 147.
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tional examination to maintain his license. But an attorney licensed in
one state cannot practice in another without securing a license in the
second state. And it is becoming increasingly common to require such
attorneys to pass a difficult written examination in the second state as
a condition to admission there. At the time of their admission, attorney
applicants must be of good character, and some character investigation
of applicants is made by the bar examiners of most states. The few
figures available indicate that rejections on character grounds are less
than ¥; of 1 per cent of all applicants.'®®

After admission, professional canons of ethics have some beneficial
effect on the quality of service provided by the bar.*®® They deter some
unconscionable activity by low-principled lawyers; and as a verbalized
creed of jservice, they aid in educating new lawyers in the professed
moral standards of the bar. Their enforcement through imposition of
sanctions is not rigorous, but persistent and flagrant violators are likely
to face formal disbarment proceedings.'®” The shyster lawyer has more
effective in-group opposition to his behavior than does the shyster
businessman. Several of the canons of ethics, including the prohibitions
on advertising, incorporating law practices, and fee-splitting with lay-
men, have great effect on the kind of service provided by the bar. It is
arguable whether or not this effect has been entirely to the public’s
good, but the bar shows no inclination to change these policies,®

1% BRENNER, BAR EXAMINATIONs AND REQUIREMENTS FOR AbMissioN To THE Bar 255 (1953).

Character rejections of attorney applicants seeking admission in different states are higher
than the character rejections of student applicants. Evidence of criminal conduct, and in the
case of attorney applicants any unethical conduct in their former practice, are matters that bar
examiners seem most concerned about in connection with character examinations. An attorney
applicant was recently denied admission in Illinois because he refused to tell a bar admission
committee whether or not he was a member of the Communist Party. In re Anastaplo, 3 11l.2d
471, 121 N.E.2d 826 (1954).

1 The basic canons of cthics for the legal profession are those adopted by the American
Bar Association. They have frequently been interpreted by an American Bar Association Com-
mittee. The canons and opinions both appear in AMERICAN Bar AssociaTioN, OPINIONS OF THE
CoMMITTEE oN ProressioNaL ETnics aNp Gritvances (1947). Interpretive opinions since 1947,
as well as earlier ones, appear in the AMERICAN BAR AssocIATION JOURNAL.

¥ Records are poor as to the number and types of disciplinary proceedings against lawyers
in the United States, including the extent to which the disciplinary powers of the courts have
been used. PuiLLtps anp McCov, Conoucr oF Jupces anp Lawvers ¢. 6 (1952). But a study
made of grievance cases in Illinois shows that from 1928 to 1948, the Illinois Supreme Court
disbarred 231 lawyers and suspended 54 others. During the same period, the two major bar
associations in Illinois received 18,566 complaints against lawyers, of which 9,166 were re-
ferred to a committee for investigation. Id. at 114. From 1928 to 1948, the Supreme Court of
California disbarred 141 lawyers and suspended 244, and the Board of Governors of the
State Bar of California reproved 223 lawyers who presumably were not disbarred or suspended.
1d. at 101. The bar is as diligent in enforcing its code of ethics as is any profession or economic
group with similar standards, and far more diligent than most.

18 The American Bar Foundation is making a study of the canons of ethics, locking toward
possible revisions and amendments. 79 A.B.A. Rep. 122, 274 (1954). But it is unlikely that
any change in the bar’s policies toward advertising, incorporation, or fee-splitting will result
from this study.
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In modern times, a vast increase in efficiency has taken place in the
production of goods and performance of services. Even office proce-
dures have benefited. New mechanical equipment, increased specializa-
tion of labor, and intensive marketing activity have been largely
responsible for this added efficiency. What about lawyers, have they
made similar advances? Are legal services being performed with less
effort and at less cost? Lawyers have not matched most businesses in
increasing efficiency. The average lawyer does things in much the same
way as did his counterpart of fifty or one hundred years ago. But there
have been some developments worth mentioning. Marvelous advances
have been made in publications that digest and report legal source
material. The loose-leaf services, advance sheets, key system, citators,
annotated statutes, The Federal Register, digests, and form books now
available to lawyers are effective and ingenuous. They have enabled
the legal profession to continue the old traditions of stare decisis and
rule by statute and executive order even though government is far
more complex than ever before and the volume of authoritative mate-
rial has become mountainous. But these printed materials have not re-
duced the lawyer’s efforts over former times; they have merely pre-
vented him from being overwhelmed by the authoritative accumula-
tion. Despite the aids available, legal research and drafting are gen-
erally more difficult and time consuming than in previous eras.'*®

The cost of legal research to the practitioner has been kept down in
large cities and some small towns by the development of law libraries
open at little or no charge to all members of the local bar. These li-
braries, operated by bar associations, the county, the state, or subscrip-
tion organizations, make it unnecessary for a lawyer to maintain a
vast research library of his own, even assuming he could afford to do
so. Micro-filming of legal materials is beginning and promises increased
library efficiency through savings of space and in cheaper acquisitions.

Strides have been made in judicial administration and procedure
that have tended to simplify litigation at the trial level. Modern plead-
ing and procedure codes have helped in this. Juries are used in a smal-
ler proportion of cases,'*® and whatever their advantages, jury cases

1 For a suggestion that 1.B.M. electrical selector machines be used to speed up legal
research see Kelso, Does the Law Need a Technological Revolution?, 18 Rocky Mr. L. Rev. 378
(1946).

U0 HyrsT, THE GROWTH oF AMERICAN Law 174-176 (1950), discussing the use of juries in
criminal cases.
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take more time and preparation than do non-jury ones. More cases
proportionately are now being settled, either without any complaint
being filed or after filing but before trial. This too may have disad-
vantages, but it generally means less cost in disposing of disputes.
Although the bar has made some strides in improving service, so
have the bar’s competitors. And the pattern of improvement is much
the same for non-lawyers as for lawyers. College and university courses
in accounting, insurance, banking, real estate, credit, and business law
attract an increasing number of students. Most of these students have
not as yet started to earn a living, although evening courses are avail-
able in most large cities and are attended by many who wish an aca-
demic background in the businesses which they have already entered.
Except for a few graduate schools of business and courses for prospec-
tive certified public accountants, academic programs in business do
not approach those in law for difficulty, thoroughness of coverage, or
educational prerequisites to entering the professional programs. But
some businesses have done more than the legal profession in formal
educational training of those already actively engaged in their fields.
In-training programs of many banks and insurance companies, for
example, are much superior to formal post-admission legal training
programs. But those taking business in-training are for the most part
beginners with little or no experience or background in their vocations.
Some of the bar’s competitors, following a national trend common
to many occupational groups, have sought and obtained licensing and
state-administered examinations as means for improving the quality
of their service by preventing incompetents from entering their occu-
pations."*' There are monopoly as well as public service objectives be-
hind these measures.’*? Abstracters are licensed in 3 states;'*® certified
M1 Occupational licensing has developed rapidly in recent years. There are now at least 75
occupations licensed by one or more states and more than 1200 state licensing laws. Occupa-
tional Licensing Legislation in the States, 25 StaTe GovernMENT 275 (1952). On occupational
licensing, also see THE CounciL oF STATE GovERNMENTs, OccupaTioNaL LicensiNg LEGisLaTION
IN THE STATEs {1952); GreEN, SmaLL BusiNess anp GoveRnMEeENT Licenses, U.S. Depr. oF
Commerce, Economic (SmarLr Business) Series No. 66 (1948); Parsons, The Use of the
Licensing Power by the City of Chicago, 33 ILLINOIs STUDIES IN THE SoCIAL SCIENCES, nos. 2
and 3 (1952); Graves, Professional and Occupational Restrictions, 13 Teme. L.Q. 334 (1939);
Clark, Occupational Licensing in the Building Industry, 1952 Wasu. U.L.Q. 483 (1952); Com-
ment, The Legislative Monoplies Achieved by Small Business, 48 Yare L.J. 847 (1939).
42 «Not long ago the Governor of a midwestern state was approached by representatives of

a particular trade anxious to enlist the Governor's support in securing passage of legislation

to license their trade. _ .
“‘Governor,’ the men said, ‘Passage of this licensing act will ensure that only qualified peo-

ple will practice this occupation; it will eliminate charlatans, incompetents or frauds; and it
will thereby protect the safety and welfare of the people in this state.
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public accountants in 48 states;'** public accountants in at least 20
states;'*® insurance brokers, agents and solicitors in 26 states;™® and
real estate brokers and salesmen in 40 states.™*" Successful completion
of an examination is usually required to secure a license to engage in
these occupations. Licenses can be revoked for misconduct, but such
revocation is rare, although complete statistics on the matter for the
above occupations are unavailable. In Kansas, since 1921, only one
certified public accountant license has been revoked for rnisconduct.
One informed source estimates that the annual total number of certified
public accountant revocations for all states is about six.

To become licensed as a certified public accountant, all but four
states require a year or more of experience in accounting work.*® This
is in addition to educational and examination requirements. Only five
states have apprenticeship prerequisites for admission to the bar, and
the duration of the apprenticeship nowhere need be more than nine
months long.'*®

Rules of professional conduct, similar to those of the bar, have been
developed by at least one of the bar’s competitors, the accountants.*®
The professional accounting societies have the power to discipline their
members who violate these rules.'™ Accurate statistics on the frequency
of such disciplining are unavailable, but in 1954 the American Institute
of Accountants had two members of the Institute before its trial board;
one was expelled, and the case of the other postponed for consideration
in 1955. The Institute has a membership of 25,000.

One advantage that laymen who perform legal services have over
lawyers is the high degree of the laymen’s specialization. Although some
lawyers specialize in one very narrow field of law and do all of their

“The Governor, from long experience, was somewhat skeptical. ‘Gentlemen,' he asked, ‘are
you concerned with advancing the health, safety and welfare of the people under the police
powers of this state, or are you primarily interested in creating a monopoly situation to clim-
inate competition and raise prices?’

“The spokesman for the occupational group smiled and said, ‘Governor, we're interested in
a little of each.’” Tue CounciL oF STATE GOVERNMENTS, OccuPATIONAL LICENSING LEGISLA-
TION IN THE StaTEs 1 (1952).

W rd. at 64.

W 1bid,

W8 1bid.

Me1d, at 79.

¥ 1d. at 80.

W Id at 50,

U BrENNER, BAR EXAMINATIONS AND REQUIREMENTS FOR ADMIssION To THE Bar 107 (1952).
The apprenticeship states are Delaware, New Jersey, Pennsylvania, Rhode Island, and Vermont,

0 Carey, The Ethics of Public Accounting, 297 Tue Annars 1 (1955); Rules of Profes-
sional Conduct of the American Institute of Accountants, 95 J. Accounrtancy 465 (1953),

¥ Carey, supra note 150 at 4.
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work in that field,®® most lawyers are general practitioners. Most lay
practitioners, on the other hand, perform their legal services in only
one field, the field closely related to their occupation, This provides a
greater experience background than many general practitioners of law
have in the layman’s field, particularly if the layman does a large vol-
ume of legal-type work. Of course many lay persons have no legal train-
ing and little knowledge of the law, even that related to their occupa-
tion. But others, such as accountants, trust officers, and some laymen
authorized to appear before administrative agencies, do have a fair
grasp of the legal principles in their fields. These men are frequently
more efficient in performing legal tasks for clients than are many law-
yers,'® even though the laymen’s advice may at times be wrong because
of ignorance of legal principles and practices outside the scope of their
specialty. Constitutional law, evidence, contracts, negotiable instru-
ments, corporation law, and any other field of law may frequently be
controlling in legal problems before a lay specialist, and he will rarely
be competent to deal with or even recognize issues of law outside his
specialty.

This problem of specialization is a serious one today in all kinds of
human activity. It is acute in the professions. How much general edu-
cation and experience should a physician, engineer, teacher, or lawyer
have? What proportion of the profession should be specialized in its
work and how sub-divided should this specialization be? What should
be the working relationships between the specialist and the general
practitioner ?'** Could the bar give better service and hence better
cope with lay competition if it were more highly specialized? Does
specialization threaten an imbalance in legal service with consequent

2 Por an analysis of lawyers’ specialization in a large city sec Kent, Economic Status of
the Legal Profession in Chicago, 45 ILL. L. Rev, 311, 330 (1950), The specialists earn more
than general practitioners, reach the median income level for the profession as a whole more
rapidly, and the decline in their income is reached later in their careers. lbid.

18 “The prevention of unauthorized practice . . . is all to the good, provided that the bar
recognizes that it is not simply keeping incompetence out of the practice of law, For not all
of our unauthorized competitors are incompetent. Some of them are quite as competent as we
are, and some of them cost less to the client.” Curtis, The General Practitioner and the
Specialist, CONFERENCE ON THE Proression oF Law anp Lecar Epucartion, U. orF CHicaco
CoNFERENCE SERiEs, no. 11, p. 7 (1952).

3 This problem is discussed in Curtis, The General Practitioner and the Specialist, Con-
FERENCE ON THE Proression oF Law anp Lecar Epucation, U. or CHicaAco CONFERENCR
Semues, no. 11 (1952). Curtis believes that there should be more cooperation among specialists,
in and out of the bar, and between specialists and general practitioners, He thinks that the
lawyers’ canons of ethics should be revised to permit closer collaboration between lawyers and
lay specialists, and should permit fee-splitting between lawyers and lay specialists, Somewhat
similar ideas have recently been expressed by Morris Ernst. Ernst, The Lawyer’s Role in Mod-
ern Society, 4 ]. Pus. L. 1 (1955),
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harm to the public at large by concentrating too much skill in repre-
senting big business? Does it lead to a loss of perspective by specialists
that dulls their impact for the good of society as a whole ?'*®

Some lawyers feel that steps should be taken to increase specializa-
tion in the legal profession as a means of fighting unauthorized prac-
tice. One proposal is to follow the lead of the medical profession and
establish certification boards that would certify certain lawyers as par-
ticularly well qualified to act in various specialized fields of law.'™
Only those lawyers would be certified who passed written examina-
tions in their specialty or otherwise showed themselves particularly
well qualified. Certification would have only a reputation advantage;
those not certified could still handle any kind of legal problem. The
American Bar Association has under consideration plans to establish
a series of specialized societies or boards, each one consisting of lawyers
in a recognized specialty who voluntarily wish to join and can meet
approved standards of proficiency.’™ As yet, no decision has been
made on the standards for admission to the societies or the specialties
that will be recognized.

IV. ErrorTs To INCREASE REPUTATION

Public relations and publicity programs have been used by the
organized bar in an effort to increase the legal profession’s reputation
with outsiders and advertise the merits of the bar. In part, the reason
for these programs is to strengthen the competitive position of the bar
and ward off further encroachments by those whom the bar labels as
unauthorized practitioners.”®® References to competing businesses or
to unauthorized practice are rare in these association-sponsored promo-

15 ] lewellyn years ago called attention to this threat of imbalance from specialization.
Llewellyn, The Bar Specializes—With What Results?, 167 Tue Annavs 177 (1933).

106 Kegan and Melchoir, Certification—A Proposal to the Bar, 42 ILL, L. Rev. 413 (1947);
Report of Special Committee on Specialization and Specialized Legal Education, 79 A.B.A. Rer.
582 (1954). The specialized boards in the medical profession are described in [oiner, Speciali-
zation in the Law? The Medical Profession Shows the Way, 39 AB.A.J. 539 (1353).

W Report of Special Committee on Specialization and Specialized Legal Education, 79 A.B.A,
Rer. 582 (1954).

The American Bar Association Committee on Unauthorized Practice of Law has made a
written statement to the Board of Governors of the American Bar Association opposing the
creation of specialist legal societies, and giving reasons for its opposition. This statement ap-
pears in 20 UnauTHORIZED PracTIcE NEWS, no. 4, p. 4 (1954). Also see Report of the Standing
Committee on Unauthorized Practice of the Law, 79 A.B.A. Rep. 296 (1954).

1% For example, see the post-war program for the suppression of unauthorized practice of
law recommended by the American Bar Association’s Unauthorized Practice of Law Committee,
Postwar Plan for the Suppression of Unauthorized Practice of Law, 70 A.B.A. Rup. 258 (1945).

This is a three-point plan involving the education of lawyers, the public, and groups whose
businesses involve a knowledge of law.
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tions.'™ But the inference is often left that it is dangerous to have
someone other than a lawyer perform legal services.'® Stress is placed
on the difficulties that a person can get into if he does not retain a
lawyer, such as purchasing property having a defective title, leasing
premises under unfavorable rental terms, and making wills that are
invalid. Attention is directed to the services available from lawyers;
how to employ a lawyer; and the moderateness of legal fees. The
organized bar has also sponsored citizenship programs. These create
a favorable impression as to the patriotic character of the sponsoring

1 The following are examples of bar advertising and promotions specifically referring to
unauthorized practice:

The Lubbock County (Texas) Bar Association has posted signs in banks, with their
consent, stating that the banks are cooperating to stamp out unauthorized practice and do not
draft legal instruments. 15 Unaursorizep Practice News, no. 2, p. 13 (1949). Similar post-
ings have been made in Wisconsin, 17 UNautHorIZED PracTice News, no. 3, p. 31 (1951).

The Butler County (Missouri) Bar Association has published newspaper warnings under
the heading “Notice to Unauthorized Persons Practicing Law.” 12 UnauTHORIZED PRACTICE
News, no. 1, p. 1 (1946). Similar warnings have been published by the Weatherford County
(Texas) Bar Association, id. at 56.

The Texas State Bar sent a notice summatrizing a Texas Supreme Court decision on un-
authorized practice to all real estate agents, abstracters, accountants, county clerks, banks, and
building and loan associations. 11 id., no. 1, p. 51 (1945).

The Minnesota State Bar Association briefly discusses unauthorized practice in a pamphlet
distributed to the public entitled MeeT Your Lawyer.

Bar representatives frequently issue press releases in connection with unauthorized practice
suits. Otterbourg makes this recommendation for such releases:

“Whenever any litigation is instituted by a bar association, the publicity in respect
thereto should always stress that the litigation is not merely brought to punish a par-
ticular offender, hut that it is part of a general bar program brought for the purpose of
protecting the public from harm and injury. Whenever possible, the publicity should give
examples or explanations of the likelihood of public injury unless the practices com-
plained of are stopped.” OrrERBOURG, A STUDY OF UNAUTHORIZED PRACTICE OF Law
47 (1951). To the same effect see BLausTEIN AND PorTER, THE AMERICAN Lawver 129
(1954).

1 (Jnder “dont’s” for bar association speakers, AMER. Bar Assn., PubLic RELATIONS FoR
Bar Assoctations 88 (1953) states:

“Do not criticize other professions by name. To illustrate: it might be proper to
point out the various pitfalls in estate planning and the legal fields involved—with the
obvious implication that a lawyer should be consulted, but it would be improper to level
an accusing finger at banks or insurance agents. The statutory warranties given by the
grantor in a deed, and the potential liability for failure to recite an exception or en-
cumbrance, might indicate that one should never have a realtor draw a deed—but leave
it for inference.”

An example of an advertisement with such an inference is this one that Tue UnauTHORIZED
Pracrice NeEws notes as being “one of the best advertisements in the public interest that has
reached our attention recently:”

“ONLY A SURGEON . ..

“ONLY A SURGEON can cut off a nose and improve a face . . .

“ONLY A LAWYER may safely interpret the law, write a contract, or draw a will.

“Saving $50 at a cost of $5,000, or more, is like cutting off your own nose to spite your
face.

“If a will is the matter at issue, for instance, your entire estate may go to pay for a mistake
your attorney’s fee would have prevented.

“Your attorney—trained to assist you—is your best protection against mistakes and possible
frauds and deceits of athers. See your lawyer first.”

This is an advertisement by the Florida State Bar Association, 16 Unaurtorizep PracTicE
News, no. 4, p. 19 (1950).
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organization, and point up the great value of the legal institutions
which the bar interprets, protects, and administers. Such programs have
described the court system, the legislative process, and the United
States Constitution.

State and local bar associations have carried out most of the public
relations programs for the bar, with the American Bar Association
giving advice, urging action, and correlating activities of the state and
local groups. A Committee on Public Relations, established by the
American Bar Association in 1939,'® has spearheaded the national
organization’s public relations efforts.'®® The Committee recently pub-
lished a detailed manual, Public Relations for Bar Associations, sug-
gesting methods that local and state bar groups can use and citing
many examples of programs that these groups have carried out in the
past.

Most media of communication have been resorted to by the bar in
its promotional efforts: pamphlets, press releases, newspaper adver-
tisements, radio, television, films, speakers, contest awards, and letters
of protest to publishers of materials considered objectionable by the
bar.’®® Some bar associations have even hired professional public rela-
tions experts.'® Both lawyer reference plans and legal aid have received
strong bar association support,'® in part because they are “a most ef-
fective means of indicating to the public the need of a lawyer.”*%® Law-
yer reference services, it is argued, will reduce unauthorized practice
by making it easier for those persons to locate lawyers who otherwise
might have their work done by laymen.'® The same clairn is made

[ was a special committee from 1939 to 1946, and in 1946 was made a standing com-
mittee. SUNDERLAND, HisToRy oF THE AMERICAN Bar Association 208 (1953).

12 An early report of the Special Committee on Public Relations stated: “Public Relations
should refer to the relation of the organized bar with its own members, with the members of
the profession generally, and with the public in its concept of public service rendered by the
profession, and there should be excluded from the definition any attempt to improve the legal
business of the individual lawyer or as a group or a profession or any specific attempt at inno-
vation of Association advertising for or in behalf of the profession.” 65 A.B.A. Rep. 94 (1940).

1 Many examples of bar promotions appear in AMER. Bar Assn., PunLic ReLATIONS For
Bar AssociaTions (1953). The results of a survey of state and local bar association advertising
programs appear in Note, The Bar and the Unauthorized Practice of Law: A Survey, 26 IND.
L.J. 558 (1951). In Kansas, the Public Relations Committee of the Bar Association of the State
of Kansas is spending $3,000 a year on public relations. For a summary of this committee’s
public relations program see 23 Kawn. Bar J. 58 (1954).

1% Bar associations in at least thirteen states have employed professional public relations
assistance. AMER. BAR Assn., PusLic ReLaTions por Bar Associarions 30 (1953).

1% On lawyer reference plans see PorTEr, LAwvER REPERENCE PLaNs, A MaNuaL For LocaL
!(3.\115 A)ssocmlor:s (1949). On legal aid see BrowNiLL, LecaL Am IN THE UNnIrep STATES

1951).
1 Randall, Unauthorized Practice, 13 Tex. Bar ], 382, 389 (1950).
W WinTERs, BAR AssociATION ORrgANiZaTION AND AcTrviTies 152 (1954).
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for the neighborhood law office of the kind developed in Philadel-
phia.’® The statements of principles entered into with related busi-
nesses and the conference groups that implement them are also con-
sidered by the bar to be important public relations accomplishments.*®®

The amounts spent by the bar on public relations and publicity
have nowhere been great when measured by advertising programs of
large business enterprises. And many state and local bar associations
have done nothing in the way of conscious public relations programs.
It is difficult to gauge the total effect of the bar public relations pro-
grams, but they probably have had little influence in counteracting un-
authorized practice. If expenditures are increased and efforts are per-
sisted in over a long period of time, the bar may achieve everything it
wants from these programs. The medical profession, in its vigorous
and expensive drive against public health insurance, has shown what
a professional organization can do in molding public opinion.'”™ But
until the bar feels that it is as seriously threatened as the medical pro-
fession has believed it has been threatened, nothing as big as the
American Medical Association program is to be expected from the bar
associations.

One public relations idea that the bar in this country has so far re-
fused to adopt is the indemnification of clients, through a bonding or
bar association reimbursement scheme, when lawyers have been guilty
of fraud or embezzlement. The purpose of such a scheme is to increase
public confidence in the bar. Client indemnification plans of this kind
have been adopted in England, New Zealand, and five Canadian prov-
inces.'™ The American Bar Association has a special committee on
lawyers’ indemnity studying the problem with the object of possibly
recommending that lawyers in this country bring themselves under
an indemnification plan.’™ Opponents feel that this sort of public rela-
tions would be harmful to the bar by giving the public an impression

18 Abrahams, The Neighborhood Law Office Experiment, 9 U, oF Cht, L. Rev, 406 (1942).

10 Report of the Standing Committee on Unauthorized Practice of the Law, 78 A.B.A. Rep.
275, 279 (1953).

™ For an account of organized medicine’s campaign against compulsory health insurance
see Comment, The American Medical Association: Power, Purpose, and Politics in Organized
Medicine, 63 YaLe L.J. 938, 1010-1018 (1954). For this campaign, the AMA assembled a
$3,500,000 fund from member assessments; in one year distributed 55 million pieces of litera-
ture to 100 million people. Before the 1950 Congressional elections, every newspaper in the
United States carried AMA advertisements and 1600 radio stations broadcast spot commercials.
Much of this was paid for by banks, insurance companies, utilities and druggists. State and
local medical socicties were also very active in support of the campaign. 1bid.

:: 7IidA.B.A. Rep, 390 (1953).

1bid,
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that lawyers’ misconduct is much more prevalent and serious than it
really is.

Bar association promotions are of particular importance to the legal
profession because individual practitioners and law firms may not
advertise. The canons of legal ethics flatly prohibit it.'™ Some subtle
forms of self-publicizing are permitted, such as running for public
office and becoming active in volunteer community affairs. In some
small towns, lawyers advertise in the newspapers by listing merely their
names, office addresses, and telephone numbers. The propriety of this
is at best questionable.’™ In all states, the bar has occasionally been
plagued, at one time or another, with a few lawyers who illegally
solicit automible accident, criminal, or divorce cases by offering their
services to prospective clients either personally or through. intermedi-
aries. This chasing problem is most serious in big cities but is engaged
in by only a minute fraction of the bar. It is done surreptitiously and
has frequently met with disbarment proceedings.

Despite the self-laudatory practices by lawyers that actually exist,
the bar has generally been effective in cutting off private practitioners
from acquiring clients by the normal business methods of personal
solicitation and advertising. The only way for lawyers to lawfully use
advertising in their fight against unauthorized practice is by bar asso-
ciation advertising that stresses the merits of lawyers as a group with-
out naming individual members of the bar. This has been done,'™ and
it is ethical.'™

Most businessmen who compete with lawyers engage in extensive
promotional activities, including advertising and solicitation. These
efforts affect the bar by drawing some customers for whom legal ser-
vices are then performed, often incidentally to the main business ser-
vices offered. The advertising and solicitation that affects the bar is
done mostly by individual businesses; for example, newspaper adver-
tising by realtors, personal calls by life insurance salesmen, and radio

1% A.B.A. Canons oF ProressioNaL Etnics, Canon 27.

Y 15id; A.B.A. Opinions of Committee on Professional Ethics and Grievances, opinions
69 and 182; DrINKER, LecAL ErHics 241 (1953). The practice of publishing legal cards in
newspapers is common in many Kansas counties. The legality of this practice has pever been
passed on by the Supreme Court of Kansas.

I Supra note 163.

1% The American Bar Association has held bar association advertising to be sthical which
acquaints the lay public with the expert service the legal profession is able to render. A.B.A.
Opinions of Committee on Professional Ethics and Grievances, opinions 179 and 227; DRINKER,
LecaL Ernics 254 (1953).
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and television commercials by automobile clubs. Rarely are legal ser-
vices mentioned in this promotional work. The laws as to unauthorized
practice appear to be the main reason why the non-lawyers who per-
form legal services do not advertise them. If it were clearly permissable
for them to do legal work, no doubt it would be stressed in their pro-
motional efforts.

Accountants, who have similar advertising restrictions to those of
lawyers,”" have done some group institutional advertising comparable
to that of the bar associations. The societies of certified public account-
ants have distributed pamphlets and brochures to businessmen stressing
the services that accountants perform, with emphasis on tax services,
and have also sought to instill the idea that accounting is a profession.'™
The accountants seem particularly interested in reaching the small
businessman. No direct reference is usually made to the unauthorized
practice question, but the stress on tax services apparently is designed
to attract tax work away from lawyers. Recently, in its efforts to secure
support for passage of federal legisiation favorable to accountants, the
American Institute of Accountants has widely distributed to laymen,
as well as accountants, literature advocating the accountant’s position
on unauthorized practice and attacking the position taken by the bar
associations.'™ The accounting societies have also prepared printed

17 Gee The American Institute of Accountants Rules of Professional Conduct, Rules 7 and
10. The rules appear in 95 J. Accountancy 465 (1953).

18 The titles of some of the pamphlets and brochures directed at businessmen are Your
CPA’s ResponsisILITY, distributed by the American Institute of Accountants; Asoutr A PROFES
ston, Its PEopLE anp THE Pusric INTEREsT, published by The California Society of Certified
Public Accountants; Taxgs, published by the National Association of Master Plumbers in co-
operation with the American Institute of Accountants; and How MucH Do You Know Asour
Your Income Tax? A pamphlet entitled A Career IN PuBLIC AccounTINg, published by the
American Institute of Accountants, apparently is directed at students and prospective account-
ants.
Typical provisions are these:

“Most businessmen and many individuals need the advice and assistance of an expert
who knows both accounting methods and tax regulations. Naturally, many CPA’s find
the calculation of income for tax purposes and the preparation of tax returns an im-
portant part of their work.” A CAreer IN PurLic AccouNnTiINg, p. 7.

“The public accounting profession developed because bankers, credit managers, stock-
holders, and business, large and small, needed it. As is true of all professions, public
accounting exists because people need the services it can provide.” Asour A Proression.

“The holder of a CPA certificate has passed a three-day examination in accounting
practice, theory of accounts, auditing, and commercial law, and must complete at least
two years experience before the certificate can be granted.” 15id.

“The logical man to help with your tax problems, as we have indicated, is the
Certified Public Accountant.

“Engaging a Certified Public Accountant is easy. Your bank or business friends
may be able to recommend a CPA. You can, of course, simply choose any Certified Pub-
lic Accountant from the classified section of your phone book and still be assured that
you are getting a competent accountant.” Taxes, p. 15.
1™ Gee, for example, HELpING THE TAXPAYER, a 19-page brochure.
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public relations materials for their members, similar to those distributed
to bar association members, stating the importance of public relations
programs, the media that should be used for them, and what should
be said.'®

V. ErrForTs To INCREASE GROUP INTEGRATION

Action by members of a group on matters that pertain to the whole
group is more apt to be successful if there is general and vigorous sup-
port within the group for the program of action. This support is likely
if the program of action is consistent with the group ideology, that
system of beliefs widely held by group members. The larger the per-
centage of group members who hold to these beliefs and the more in-
tensely they feel about them, the more vigorous their support of the

1% pamphlets and brochures prepared by the accounting organizations for distribution to
accountants include: COOPERATION FOR PROFEssIONAL ADVANCEMENT THROUGH THE AMERICAN
INSTITUTE OF AccOoUNTANTS, distributed by the American Institute of Accountants; You aND
PusLic Rerations, published by The Commitice on Public Information of the California
Society of Certified Public Accountants; and PusLic OPINION AND THE ACCOUNTING PROFESSION,
distributed by the American Institute of Accountants.

These are examples of the contents of these publications:

“How then do we organize the facts and ideas we want people to know?

“People on the whole will not stand still to be educated. They haven’t timme, So, if the
future of the profession depends on what people think of us, then what are the basic
facts and ideas we want to get over?

“The Committee on Public Information studied this question and came up with ten
basic themes:

“Accounting is a Profession.

“The Accountant Serves the Public Interest.
“The Accountant Helps Management.
“Accounting is Creative.

“Accounting is Progressive.

“Accounting is a Language for Business.
“The CPA is Independent.

“The Accountant has a Code of Ethics.
“Accountancy is an Expanding Profession.
“The Accountant is a Good Citizen.” PusLic OPINION AND THE ACCOUNTING
ProrEession.

“For good reasons, certified public accountants, like the members of other profes-
sions, have agreed that it is unethical and undesirable for the individual practitioner or
firm to advertise. Instcad, the members of the profession as a group tell their story
through the public relations programs of their state societies and the Americin Institute.

“Public relations programs develaped as part of the Institute’s program include:

“Network radio shows and transcriptions for presentation on local staticns.

“Pattern speeches available for delivery by individual members.

“Pamphlets designed for distribution to bankers, small businessmen, students, inves-
tors, candidates for the CPA examination and others.

“Articles in national magazines and the trade press,

“Newspaper publicity, including stories in the hometown papers of new members
and those who attend annual and regional meetings,

“A speakers bureau, serving both state societies and non-accounting organizations.

“The public relations program is not only a means of disseminating information
about the profession, it is also tied in very closely to specific objectives such as federal
and state legislation, relations with other professions, attracting qualified young men
and women into public accounting, and many other goals selected for emphasis by the
membership from time to time through the Institute’s Council and Committees.” Co-
OPERATION FOR PROPESSIONAL ADVANCEMENT, p. 7.
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the program of action. Stated differently, the more integrated or united
a group is on ideological questions, the greater the chance that acts
can be carried out in furtherance of the ideology.

Individual lawyers are inclined to be complacent about unauthor-
ized practice. Business inroads have come gradually and the bar has
become accustomed to many of them. Most lawyers have regular,
friendly dealings with businesses that on occasion perform legal ser-
vices for others. A large percentage of the bar represents businesses of
this kind, is employed full-time by them, or regularly has clients re-
ferred from them. Fifteen or twenty years ago, the unauthorized prac-
tice movement was actively opposed by many lawyers, including some
leaders of the organized bar. There was even important opposition to
the movement within the American Bar Association;'®* and members
of the Committee on Unauthorized Practice of Law were under severe
criticism from some other committee and section members. Opposi-
tion in the American Bar Association apparently was centered in the
tax and insurance sections. But active opposition within bar associations
has almost entirely disappeared, although fear of it has toned-down the
unauthorized practice programs of some bar associations.

The organized bar, under the leadership of the American Bar As-
sociation, has tried to shatter practitioners’ complacency about unau-
thorized practice, and to substitute a militant and unified attitude.
These efforts have met with considerable success in spreading knowl-
edge of the ideology and adherence to it, but with only moderate suc-
cess in developing intensity of feeling about unauthorized practice.
Much of the bar remains complacent. More intensive and sustained
bar association efforts at convincing the average lawyer of the serious-
ness of the unauthorized practice threat would change the feelings of
some. More time spent on unauthorized practice problems by full-time
paid bar association staff members is needed if the program is to be
intensified.

The statement of principles approach to unauthorized practice has
resulted in some lawyers’ giving limited support to the bar on the
unauthorized practice question who otherwise would not give it any

38 During the Thirties when some state and local bar groups sought to restrict the activities
of insurance adjusters as unauthorized practice of law, the American Bar Association was at-
tacked hy local bar leaders for not supporting their efforts. For an account of an incident in
this controversy, see Boyle Clark Calls Bar Leaders “Stuffed Shirts,” THE NatioNnaL UNDER-
WwRITER, March 30, 1935, p. 3.
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support on the matter. These lawyers are afraid to offend businesses
that compete with the bar; but backing a program of cooperation
through statements of principles does not offend business interests.

The usual way in which the organized bar has sought to influence
professional thinking on lay practice of law is through articles in asso-
ciation publications and law reviews and speeches at association gath-
erings. The American Bar Association publishes a quarterly bulletin,
Unauthorized Practice News, that is widely distributed within the
profession without charge, and goes to all state and local bar associa-
tion committees on unauthorized practice.'® It gives surptisingly broad
coverage to unauthorized practice developments, including both trial
and appellate court litigation. During the past several years, it has
distributed thousands of copies of a Survey of the Legal Profession
study on unauthorized practice that was written by a former American
Bar Association Unauthorized Practice Committee chairman.'®® The
Survey of the Legal Profession, which was sponsored by the American
Bar Association, has turned out to be a significant medium for spread-
ing the bar’s ideology on many matters, including unauthorized prac-
tice.

Leaders of the organized bar, and particularly members of unau-
thorized practice committees, are generally crusaders on the subject of
unauthorized practice, and assert that there is no good reason for not
giving lawyers the sole right to perform legal services. Their articles
and speeches directed at lawyers reflect an ideology similar to the ad-
vocate position taken by the bar before the courts in unauthorized
practice cases, except that greater stress is placed on loss of business
when addressing lawyers.'® Due largely to the efforts of bar associa-

182 The UNAUTHORIZED PracTICE NEws has a mailing list of 3600 lawyers, Report of the
Standing Committee on Unauthorized Practice of the Law, 79 A.B.A. Rep. 308 (1954).

18 ()rTERBOURG, A STUDY of UNAUTHORIZED PracTICE oF Law (1951).

¥ The following are examples of statements on unauthorized practice by bar association
leaders:

“The fight against unlawful practice of law is the public’s fight in which the bar

is rendering a public service. Every man is entitled to receive legal advice from men

skilled in law, to be served disinterestedly by a person not motivated or controlled by

a divided or outside interest. Whenever those members of the newer professions, busi-

ness men and the public generally, understand this salient fact, then cooperation and

support are accorded to the bar. Unless the profession of law continues to call to its

ranks our finest and ablest young men, unless we continue to have a strong and vigorous

legal profession, the United States cannot hope to obtain a government of laws and not

of men; and in its private contact with lawyers, our public will not receive the honest

and disinterested legal advice to which it is entitled. These young men are exhorted

throughout their years of study to live up to the ethics and high ideals of the profession

and upon graduation and afterwards in the practice of law are required to do so. Can

anything be more demoralizing to them and therefore to the profession itself and to the
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administration of justice than to permit illegal and unauthorized practice of law.”
Report of the Standing Committee on Unauthorized Practice of the Law, 78 A.B.A. Rep.
275, 276 (1953).

“Actually, unauthorized practice of law is a swindle upon the public. Whenever it
takes place, some person receives either incompetent or unqualified advice, or advice
which cannot be honestly disinterested. Such advice in many instances can deprive the
person so advised of protections to which the law entitles him. Reliance upon such advice
may result in irreparable injury and loss.” OTTERBOURG, A STUDY OF UNAUTHORIZED
Practice oF Law 4 (1951). In addition to being a former chairman of the American
Bar Association Committee on Unauthorized Practice of the Law, Mr. Otterbourg is a
former president of the New York County Lawyers Association.

“The entire bar program for the prevention of unauthorized practice of law must be
based upon the public need for competent, qualified, disinterested and responsible legal
services. Whenever and in whatever way there may be brought home to the public the
knowledge of the character of lawyers' services and their special qualifications therefor,
this, although incidentally in the economic interest of the bar, is nevertheless para-
mountly for the benefit of the public itself.” Id. at 46.

“The prevention of unauthorized practice is part of the public service of the bar.
Many lawyers seem to regard the cffort as something necessary merely to prevent com-
petition. This misguided attitude is often expressed in the charge that laymen are ‘taking
the bread and butter’ of the lawyers, as though that alone were the reason for prose-
cuting them. Strongly to the contrary, it is the public, not the lawyers, which is en-
titled to the protection.” BLausTEIN AND PorTER, THE AMERICAN Lawyer 126 (1954).

“During the past year your committee has heen continuing its efforts to secure the
passage of an Administrative Practitioners’ Act which is necessary in the public interest
and will eliminate the present evils of practice before administrative agencies. For some
time there has been a tremendous growth of administrative agencies, and bureaucrats
have run roughshod over the liberties of the people and there has grown up in Wash-
ington a group of so-called practitioners who are not guided by any ethical principles
and are to a great extent not subject to the control of agencies. In many respects they
are ‘fixers’ rather than practitioners and they sell their services on the basis of alleged
influence rather than abiltiy. This situation has resulted in inestimable harm to the
public and in the interest of the public should be stopped.” Report of the Standing Com-
mittee on Unauthorized Practice of the Law, 74 A.B.A. Rep. 249 (1949).

“Here in New York, you know something of the economic status of the American
lawyer due to the overcrowding of the Bar. The survey made by the New York County
Lawyers Association revealed some startling facts, We cannot but be astonished that
the average lawyer in New York City nets less than $3,000 a year; that about 40%
make less than will decently support a family. Yet all the while laymen, who have not
spent the time and money in preparation and who do not adhere to the profession’s
ethical standards, are collecting fees which normally would flow to these needy members
of the Bar.” Stecher, Unauthorized Practice and the Public Relations of the Bar, 23
AB.AJ. 606, 608 (1937). Mr. Stecher is now Secretary of the American Bar Association.

“As I have heretofore suggested, the fact that we are attempting in every possible
way to persuade lay groups to refrain from practicing law and are attempting to point
out to such lay groups that the public will suffer irreparable harm because of the un-
authorized practice of law hy laymen, should not cause us to abandon litigation. If we
cannot persuade them, then it is our duty to fight.” Randall, Unauthorized Practice, 13
Tex. Bar J. 382, 391 (1950). When this statement was made, Mr. Randall was Chair-
man of the American Bar Association Committee on the Unauthorized Practice of the
Law. He is now Chairman of the American Bar Association House of Delegates.

“The lawyer pays. The public pays. Everybody loses. Yet an age-old profession is
semi-dormant today, and the public at large insensible to the price paid annually for
unauthorized legal services.

LRI

“In the past, the lawyers assumed that such practice would multiply mistakes and
litigation would surely follow, but that no financial loss to the lawyers would result.
The former assumption is correct; the latter is a fallacy. Today's lawyers at the year’s
end find an ever-decreasing percentage of income from small fees for office practice in
the preparation of contracts, deeds, mortgages, leases, wills, and so on, and the giving
of advice in the more frequent smaller business transactions.

“. .. The only field of the law not invaded today by those unauthorized is the court
room, and even its sanctity has been disturbed by laymen liquidating agents of broken
banks. The lawyer has too long thought his license preserved his business. A law
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tion leaders, a rather clear-cut bar ideology on unauthorized practice
has evolved. The precepts of this ideology are that performance of legal
services by non-lawyers is contrary to the public good; only lawyers
should perform legal services as they are the only ones sufficiently
skilled'® or trustworthy to do so; the canons of legal ethics, as en-
forced, and the lawyers’ long tradition of being officers of the court,
insure the trustworthiness of the bar; when non-lawyers perform legal
services, they are depriving lawyers of income to which they have a
right, and this deprivation threatens the moral standards of the bar by
creating a group of needy lawyers who are tempted to violate the
canons of ethics in order to make a living; the Federal Government
should not interfere with the states in the regulation of unauthorized
practice; and in seeking to eliminate unauthorized practice, the volun-
tary cooperation of business groups should be sought before unau-
thorized practice litigation is started. This ideology is so well estab-
lished that, excluding briefs in unauthorized practice cases, few writ-
ten expressions by private practitioners of law can be found incon-
sistent with it.**® It has been questioned by businessmen who also are
members of the bar but are mostly influenced by the ideologies of
business. It has also been questioned by a few law teachers who in their
non-practitioner roles as impartial observers have disagreed with it in
some respects.'® But it is generally subscribed to by members of the

license is not a protective tariff. The profession must be awakened to self-preservation.

“The herctofore prevalent idea among the bar that the unauthorized practice of law
only applied to matters of trivial consequence cannot now prevail. The volume of un-
authorized practice of law in Texas is the lawyer’s annual profit. It is the unrcalized
swelling headache and disappointment of the puhlic unwarrantly filched.” Brown,

While the Lawyer Sleeps—the Public Pays the Filcher, 2 Tex. Bar ], 125 (1939).

Mr. Brown was Chairman of the Texas Bar Association Committee on Unautherized

Practice of the Law when this article was written,

*1n support of this argument, Maitland is sometimes quoted to the effect that the law is
a seemless web, See Maitland, A Prologue to a History of English Law, AssociATiON oF AMERI-
caN Law ScHoors, 1 SELecT Essavs IN ANcLo-AMERICAN Lecar Histrory 7 (1907).

88 Articles written by private practitioners that are contra to the har position on unauthorized
practice include Ernst, The Lawyer’s Role in Modern Society, 4 J. Pus. L. 1 (1955); Rembar,
The Practice of Taxes, 54 Cor. L. Rev. 338 (1954); Studer, The Lawyer and the Accountant,
77 J. AccounTancy 368 (1944).

38 For example, Hurst asserts that the unauthorized practice drive by the bar resulted from
the hard times of the 1930’s rather than simply “regard for protecting the public against the
incompetent or unscrupulous.” Hurst, THE GROWTH oF AMERICAN Law 323 (1950). Llewellyn
claims that the bar’s difficultics in the unauthorized practice arca are due in part to the
effectiveness of some lay businesses, such as title companies; by the high cost of lawyers’ ser-
vices; and by the incompetency of many lawyers. Llewellyn, The Bar’s Troubles, and Poultices—
and Cures?, 5 Law & ConteMp. Pros. 104 (1938). Gellhorn thinks that some non-lawyer
practitioners are well qualified to appear before administrative agencies in a representative
capacity, even at the hearing stage, and although lawyers are subject to certain ethical con-
straints, this does not mean that non-lawyers cannot come up to the same level of ethical
behavior. Gellhorn, Qualifications for Practice Before Boards and Commissions, 15 U. or Cin. L.
Rev. 196, 200 and 203 (1941).
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bar in all branches of the profession: private practice, the bench, gov-
ernment practice, teaching, and corporate legal department work.
Lawyers who make statements that do not correspond with the bar’s
unauthorized practice ideology are likely to be publicly criticized by
bar leaders.'®®

One disadvantage that bar associations have in influencing lawyers
on unauthorized practice or any other subject is that, except in states
which force universal bar association membership by integrated bar
rules,'® many lawyers belong to no bar association. Only about one-
fourth of the 225,000 lawyers in the United States are members of the
American Bar Association, and membership in some state bar associa-
tions is less than one-half of all licensed attorneys in those states. Fail-
ure to acquire larger memberships is a financial handicap in combating
unauthorized practice, and it greatly limits the number of lawyers who
are reached by association publicity on the subject. But even with this
handicap, bar associations have been very effective in creating an un-
authorized practice ideology.

In their pre-admission legal education, lawyers -receive little infor-
mation or attitude conditioning on unauthorized practice. The bar
associations have recently made efforts to change this.*® The schools
have generally ignored bar association concern with unauthorized
practice, for they have never been much interested in including, within
their curricula, problems of professional economics and organization.'®*

1 Even the title of a law review note has been adversely commented on,

“Yet in the September, 1947, issue of Yale Law Journal on page 1438 there appears
an article entitled ‘Attorney Versus Accountant: A Professional Jurisdictional Dispute in
the Field of Income Tax Practice.’ This title was no doubt an arresting one, and well
worthy of headlines anywhere, but to me it indicated an alarming lack of understanding
on the part of those who have supervision over the policy of the Yale Law Journal as
well as the Yale Law School. Perhaps the fault should be at least partially that of our
Committee [American Bar Association Committee on the Unauthorized Practice of the
Law] for ignoring the students in the law schools and in failing to see that they are

aware of the unauthorized practice problems and what the Bar associations are doing to

combat it.”" Randall, Unauthorized Practice, 13 Tex. Bar J. 382, 389 (1950),

18 The bar is integrated in twenty-four states. WINTERs, BAR AssociaTioN ORGANIZATION
AND AcTiviTiES 3 (1954).

10 A Joint Conference on Professional Responsibility was established in 1952. The con-
ference group consists of five representatives of the Amercian Bar Association and five repre-
sentatives of the Association of American Law Schools. One purpose of this conference is to
obtain, in law school courses, greater consideration of unauthorized practice. Reporz of the
Standing Committee on Unauthorized Practice of the Law, 77 AB.A. Rer. 270, 271 (1952);
76 :d. 280, 281 (1951).

¥t The subject of unauthorized practice is considered in these student casebooks: CHEATHAM,
Cases aND OTHER MaTERrIALs oN THE LEcaL Proression {2d ed. 1955); Costican, Cases
AND OTHER AUTHORITIES ON THE LEGAL ProressioN anp 1rs Etmics (1933); Pirsic, Cases
AND MATERIALS oN JupictaL ADPMINISTRATION (1946). But these casebooks are not extensively
used by the law schools.
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Probably they would devote as much attention to unauthorized prac-
tice as they now do to legal ethics if the boards of bar examiners would
include the subject on their examinations.'*

Whether a lawyer likes the bar position on unauthorized practice
or not, he is bound to comply with it in his dealings with laymen or
face the danger of disbarment. In this respect, group integration is
forced. By the canons of ethics a lawyer cannot assist 2 Jayman to en-
gage in the unauthorized practice of law.'®

Although the bar associations are primarily responsible for sharpen-
ing and publicizing the bar’s unauthorized practice ideology, during
the past twenty years the courts have also done much in this direction.
If the courts had consistently held against the bar associations in un-
authorized practice cases, the bar ideology would probably be much
different from what it is now, because the bench is an important force
in molding bar opinion. But the bench has in general been consistent
in reflecting bar ideology;'®* and bar leaders often back-up their state-
ments on unauthorized practice ideology with quotations from judi-
cial opinions.'®

The trade associations representing businesses that compete with
lawyers have performed a similar function to the bar associations in
developing group ideologies about unauthorized practice consistent
with the interests of the group. The business ideology has been that
business is performing skilled services that are to the public good;
businessmen are skilled because they are highly specialized; the state
should not regulate business so as to prevent reputable businessmen
from performing services that they are well qualified to perform; and
and business must oppose efforts by lawyers to unfairly extend their
monopoly.'®® But in recent years, concurrent with the movement for

¥1n at least one state, Washington, the bar examination covers unauthorized practice. 16
UnavTHorIZED Practice News 27 (1950). '

% A.B.A. Canons oF ProressioNaL ETHics, Canon 47. One reason for the adoption of Canon
47 was to restrict the unauthorized practice of competing businesses acting through their gen-
eral counsel and other employed lawyers. For examples of cases in which lawyers improperly
aided laymen in the unauthorized practice of law, see supra note 25,

% In responding to the argument that the bench is prejudiced in faver of the bar in un-
authorized practice cases, Judge Edgerton says: “But there are no special tribunals for such
conflicts, and courts must resolve them as best they can.” Merrick v. American Security & Trust
Co., 107 F.2d 271 (1939).

18 See, for example, WINTERS, BArR AssociaTion OrgaNizaTion AND Activities 148 (1954),
quoting from Judge Alexander’s opinion in Hexter Title and Abstract Co. v. Grievance Com-
mittee, 142 Tex. 506, 179 S W.2d 946 (1944); and OrrTERBOURG, A STUDY OF UNAUTHORIZED

Practice or Law (1951), in which there are quotations from a number of appeliate opinions.

1% The following are excerpts from an editorial in 98 J. Accounrtancy 161 (1954) on Agran
v. Shapiro:
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“The conclusion seems inescapable that a purposeful minority within some of the
bar associations is making a conscious effort to take away from accountants a substantial
part of the tax practice in which they have traditionally engaged, and make it a mon-
opoly for lawyers—whether taxpayers want lawyers to serve them or not.

“Since the success of their efforts would immediately and substantially enrich thou-
sands of lawyers, it is not surprising that many lawyers are easily persuaded that these
elements in the bar are right.

“Fortunately for the accounting profession, however, it is not the bar associations
that will settle this matter. The court of public opinion will be the final arbiter.

“Apparently, if certified public accountants or other non-lawyers wish to continue
to serve the public in tax matters as they have done for the past forty years, they are
going to have to fight. No time should be lost in taking the following steps:

“]1. Inform businessmen that they may be deprived of the right to select their own

tax advisers and representatives, and be forced to employ lawyers.

2, Inform friendly lawyers—a great majority of whom it is believed would not wish

to be identified with any effort to establish a lawyer monopoly of tax practice—of

what their bar groups are doing and ask them to go on record in opposition,
“3, Talk to United States Senators and Representatives . . . .

“4, Talk with state legislators. . . .”
In discussing lawyers’ efforts to restrict accountants’ tax activities as unauthorized practice

of law, Mark Richardson, an accountant and co-chairman of the MNational Conference of Law-
yers and Certified Public Accountants, concludes:

“Because ‘the matrix is accounting,’ the accountant has a natural and fundamental
place in the tax field. Any effort to remove him now after decades of capable, honorable
service will not merely inflict an injury upon him; it will deprive the nation’s tax-
payers of a source of dependable tax advice. A campaign that attempts such results must
be indicted as a demonstration of blind self-interest. It is also certain to fail.” Richard-
son, The Accountant’s Position in the Field of Taxation, 98 ]. Accounrtancy 166, 172

(1954).
A resolution adopted at the 1937 Convention of the National Association of Credit Men

provided:

“Whereas, the National Association of Credit Men was established forty-two years
ago for the primary purpose of promoting sound credit practices in the commercial and
industrial life of this country, to the end that all forms of credit waste be eliminated
from the cost of business; and

“Whereas, the general welfare of our people has been served by such a policy, as is
evidenced by the growth of this Association, which now numbers approximately 20,000
wholesalers, jobbers, manufacturers and banks; and

“Whereas, this Association has always sought to serve the public generally. . .; and

“Whereas, . . . this Association has developed during the past forty-two years an
extremely efficient and economical method for handling collections of commercial debts
and for settling involved commercial estates . . . ; and

“Whereas, certain members of the legal profession have recently attempted to pro-
hibit the rendering of these services by our Association and to monopolize such services
for themselves; and

“Whereas, such monopoly would not be for the best interests of industry and com-
merce, nor for the public welfare,

“Now, Therefore, We . . . do hereby resolve that we deplore the actions taken by
certain members of the legal profession in some states and we protest any further
efforts by any members of the legal profession to prohibit this efficient and economical
handling of collections and adjustment problems . . . ; and

“We Do Further Resolve that where and when necessary our Association espowuse
legislation designed to preserve for commerce and industry these valuable tools which
have been developed through the National Association of Credit Men and to regulare
the performance of similar services when rendered by members of the legal profession,
to the end that our nation’s commercial life may continue to enjoy the efficient and
economical handling of these problems.” Crepir anp FinanNciar ManacemenT, p. 31
(August, 1937).

CrepIT AND FINANCIAL MawacEMENT, p. 27 (December, 1937), which is the official publi-
cation of the National Association of Credit Men, shortly after printing the above resolution,
reprinted an editorial from the St. Louis Post-Dispatch criticizing the lawyers’ stand on un-
authorized practice and concluding:
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statements of principles and conference groups, this ideology has
changed somewhat. Much of the militancy against the bar has been
displaced by expressions of cooperation.’”” It recommends cooperation
with the bar and stresses the monetary advantages to business and the
improved service advantages to the public from working with law-
yers.'®® This cooperative ideology is reflected not only in statements of

“Let the public be on guard against this effort to introduce a system of monopoly
dominated by lawyers into many of the simplest transactions. If it succeeds, the public
will pay and pay plenty not only in money, but in endless red tape, inconvenience and
inefficiency. i

“In my mind there will always repose the definite fact that the adjustment of claims
is not the practice of law. There is a very definite point of separation between the work
of the claim man, and that of the lawyer.

“From my observation, I can say frankly that my choice for a claims representative
is always the independent adjuster in preference to the lawyer.

“It is my sincere hope that the legal profession will recognize the adjuster as a
necessary adjunct to our business and be content to handle the legal matters, It has
seemed to me on occasions that the lawyers were trying to get into the claim adjusting
business, rather than the claim men trying to practice law.” Kelly, Analysis Services of
Adjuster and Lawyer, 144 Tug WEEkLY UNpERWRITER 962 (1941), reprinted from THe
BuLLeTiN, publication of the National Association of Independent Adjusters,

In a speech before the Pennsylvania Claims Men's Association, a Pennsylvania insurance
commissioner had this to say about the bar's attacks on insurance adjusters for unauthorized

ractice:
d “This is a throw-back to the old guild system of the Middle Ages when various types

of learning and skill called themselves ‘mysteries’ and carefully excluded everyone from

their practice excepting a chosen few. . . . We can only solve our problems by per-

mitting all available skill and experience to be used whenever it can contribute most to
the general welfare, We should not shut out anybody who can do a good job in any
particular field. The question should be what does a man know, and not where or how

did he learn it.” Reported in 139 THe WeekLy UNDERWRITER, no. 3, p. 101 (July 16,

1938).

On business ideology in the unauthorized practice field, also sce supra note 179.

W7 Gee, for example, Barker, The Life Insurance Agent and the Practice of Law, THE Easr-
RN UnpERWRITER, Oct. 5, 1951 (part 2) p. 26; Hallett, Cooperative Relations Petween Agents
and Lawyers, THE EasterN UNDERWRITER, Oct. 6, 1950 (part 2), p. 24; Editerial Comment,
Lawyers are Useful People, Tue Narmionar UNDERWRITER, July 5, 1951, p. 10; Otterbourg,
Collins, and Kellam, Aztorney, Trustman, and Underwriter in Estate Planning, 39 Trusts anD
Estates 436 (1953).

18 The complicated nature of so-called ‘estate planning’ clearly dictates the necessity

for complete cooperation among the specialists whose skills can be directed toward the

solution of the human and financial problems involved in any estate. Whenever a task
requires the skills and joint efforts of several specialists, there is always the danger of
overlapping in the work.

“Each of the specialists engaged in estate planning conscientiously desires the ulti-
mate in cooperation, knowing that his client will be best served, and that he accordingly
will receive eventually the greatest income, monetary and psychic. It is for this reason
that a concerted effort is being made to more carefully define the functicns of each
specialist.” Kellam, Underwriter’s Viewpoint, 89 Trusrs anp Estates 436 (1953).

A New York bank has an estate planning service for lawyers in which lawyers buy the
skilled services of a trust department for their clients, MacNeill, The Lawyer in Estate Planning,
86 Trusts anp Esrates 307 (1948),

“Men of goodwill in both professions regret the controversies that have arisen be-
tween official representatives of the bar and the accounting profession over the rights of
the two professions in the field of tax practice. The great majority of both professions,
we believe, would prefer cooperation to controversy. Everyone agrees that both legal and
accounting questions are present in tax practice, and that they are often difficult to sep-
arate and define. The sensible policy, obviously, is one which would require a certified
public accountant to call in a lawyer to deal with important legal questions, and a law-
year to call in a certified public accountant to dea Iwith important accounting questions.
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principles and conference group participation, but also in business
advertising. Some banks, trust companies, life insurance companies,
and title companies have featured in their advertising the value of
lawyers’ services.'® The ideological conflict between business and the
bar has lessened; and this change is making it possible for a program
of cooperative action to make some headway.

But the bar has had little success in resolving its differences with
the accountants through cooperation. Currently the two groups, in
their bitter opposition over proposed Federal legislation favorable to
the accountants, are secking increased integration of their members so
as to more effectively bring pressure on Congress. The American Insti-
tute of Accountants has distribtued to all its members a carefully pre-
pared statement of its position on the legislation,** with a covering
form letter stressing that the legislation is needed to protect the ac-
countants’ tax practice and urging that accountants and their clients
express their views to their Congressmen.®' Bar association journals

The public interest, and the interests of both professions, would be well served by full,

frequent, and friendly cooperation . . .. .

“But there are several obstacles to wider adoption of the ideal cooperative procedure.
One is the indisposition of some taxpayers to pay the fecs of two professional advisers.
Another is the ignorance of some practitioners in each profession of their own limitations
in the arts of the other. Such men will take on anything, serenely unaware of the pitfalls.
Another obstacle to cooperation is professional jealousy . . . .

“These obstacles could easily be overcome if the tax men of both professions joined
forces—that is, associated themselves in partnership, or employed each other as staff
assistants, or qualified themselves as members of the other profession. But this solution
is regarded with horror, especially by the Bar, as a kind of miscegenation. . . .” Editorial
in 86 J. Accountancy 180 (1948). Also see 84 J. AccounTancy 177 (1947).

1% AmER, BAr AssN., PusLic RELATIONS FOR Bar Assoctations 61 (1953); Trust Advertising
that Stresses Value of Lawsyers' Services, 31 Trust BurL., May, 1952, p. 2; Minnesota-Utah-
Nebraska-New [ersey Banker-Lawyer-Insurance Cooperation Noted, 29 Trust BuLL., June, 1950,
p. 2; Bank Advertising, 20 UnautHORIZED PrACTICE NEWS, no. 4, p. 11 (1954); Bank Adver-
tising, 20 UnNauthHor1ZED PrAcTICE NEWS, no. 2, p. 27 (1954); Beneficial Advertising of the
Bar by Banks and Other Institutions, 18 Unaurnorizep Practice NEws, no. 3, p. 29 (1952).

20 This statemnent is entitled HELPING THE Taxpaver, and concludes with a discussion of
the bill introduced in the 83rd Congress by Congressman Reed and Senator Carlson.

The accountants have been very disturbed by the Agran case and have kept their members
informed on the progress and effect of that case and of the accounting associations’ attitude
toward it. See, for example, Eaton, What Did Mr. Agran Do?, 99 J. Accountancy 33 (June,
1955).

2 The form letter is as follows:

“AMERICAN INSTITUTE OF ACCOUNTANTS
November 15, 1954
*“To Practitioners and Firms Represented in
the Membership of the American Institute
of Accountants
Protection of CPA’s Tax Practice

“Gentlemen:

“Under date of Septemher 28th, Mr. Foye, as president, sent Institute members a
statement entitled ‘Helping the Taxpayer.’

“We think it important that as many business men as possible, and other influential
people, read this statement.
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and meetings have kept the bar informed on developments in the cur-
rent controversy, and have sought to make the bar associations’ position
clear to lawyers.**

ConNcLusIONs

Present conditions and trends indicate that vigorous conflict will
continue between lawyers and non-lawyers over who is to provide legal
services. And this conflict will involve continued efforts by each group
to obtain a larger share of available legal work by securing expanded
legal privileges as well as by providing better service and obtaining a
greater reputation with those who want such service. Due to the strength
of the major participants, it is unlikely that the conflict will be resolved
by any voluntary agreements that will seriously weaken the economic
wellbeing of any one of them. The accountants, for example, will not
voluntarily make any important concessions to the bar without winning
important concessions in return. Nor is the bar likely to volutarily make
such concessions.

Lawyers perform two major functions: representation of others in
matters before courts, and assistance of others in difficult unlitigated
legal matters. With minor exceptions, lawyers have a legally protected
and enforced monopoly over the first kind of service. This monopoly
exists no matter how trivial, simple, or repetitive is the problem or the

“Free copies will be provided by the Institute on request to send to clients and friends
whom you would be willing to urge to read this material. Personal talks with them, or
personal letters urging them to read the statement, will be most effective.

“If you have not already planned such a distribution—as many members have done—
won't you please do so now? Enclosed, as illustration of what might be done, is material
sent by one large accounting firm to all its partners.

“The Federal legislation described in ‘Helping the Taxpayer,’ which is needed to
protect your tax practice, can be enacted only if Congress sees evidence of widespread
public support for it.

“Please communicate with your Congressman, and ask your friends to do so.

“And please let the Institute know what you are doing, We particularly want to know
the names of Representatives and Senators with whom you are personally acquainted.

“Yours sincerely,
/s/ John L. Carey
Executive Director”

Printed on the back of the letter are two recommended form letters, one for an accounting
firm to send to its partners and another to be used by accounting firm clients as a guide in
writing to Congressmen and Senators. It is suggested that the clients’ letters Le personal and
varied. One paragraph in the recommended client’s letter states:

“The extent to which taxpayers have come to rely upon accountants is apparently
bringing attacks from certain lawyers' organizations which institute suits in the state
courts to have the accountants’ activities declared to be contrary to common-law rules
about illegal practice of law by laymen. If these attacks are successful the lawyers who
achieve a monopoly in the field tax practice will be the only winners. The government
and the taxpayers who have relied upon accountants for upwards of four decades to the
eminent satisfaction of everyone concerned would be the losers.”

2 Supra note 101,
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work required, or how readily the work could be performed by an ex-
perienced layman. Lawyers also have had a near-monopoly over the
difficult unlitigated type of service, to some extent because of legally
enforced protection, but mostly because there have been few non-lawyers
able to effectively give such service. The drafting of difficult legal instru-
ments, advice on difficult problems of law, and even representation be-
fore administrative agencies in matters requiring a high degree of legal
skill have normally been the work of lawyers and not of laymen. But
the near-monopoly of lawyers in performing difficult legal tasks has
become increasingly threatened in some fields by skilled lay specialists
such as accountants, estate planners, and title companies; for these lay
specialists are competent, clients are attracted to them, and they often
can undercut lawyers’ fees, In the future, this threat and encroachment
will become greater as an ever more complex society produces more
skilled lay specialists. Economists, labor relations experts, and lay gov-
ernment agents eventually may be included among those who provide
serious competition to lawyers in performing difficult legal service tasks
for others.

In the rapidly changing society of modern times, new areas of the
law have frequently developed, as the law has responded to new condi-
tions. Automobile law, the law of income taxation, the law of work-
men’s compensation, antitrust law, the law of cooperatives, the law of
modern security transactions, and the regulations of an endless number
of government agencies are examples of this development in recent
years. Such a process will continue, probably at an accelerated rate, and
will create new law business for lawyers. But there is a tendency for
fields of law to become stabilized. What were difficult problems needing
a lawyer become routine problems that a semi-skilled or unskilled lay-
man can perform satisfactorily. Forms of deeds and leases are developed
that any realtor can adequately fill in for the ordinary situation; large
title insurance companies come into being with specialized routine pro-
cedures, many of which can be satisfactorily performed by lay per-
sonnel having much less skill and knowledge than the old-time lawyer-
abstract examiner; government regulations become simplified and clari-
fied so that laymen to whom they apply can understand them,*® and if
these laymen have doubts, government clerks are available who can

2 The development of OPA regulations in retail sales is an example of this evolution,
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readily answer a multitude of common questions;*** the commonly
used contracts of large business enterprises become standardized and
whether oral or written are customarily entered into without legal ad-
vice; FHA procedures become standardized so that realtors and non-
lawyer bank and mortgage company officials can apply the law and
advise on it in the typical situation; sales tax returns become simplified
so that a book-keeper or auditor can prepare them for the average re-
tailer; and procedures in disposing of auto accident insurance claims be-
come so standardized that lay adjusters can make settlements in some
cases and take statements in most. Despite sporadic efforts of the courts
in unauthorized practice cases to block this development,®® the trend is
for performance of this type of legal service to drift out of the hands of
lawyers into the hands of less skilled laymen as the novelty and diff-
culty of the problems disappear and they become routine and repetitive.
But this is not so if the services are related to litigation or, as in the case
of drafting wills, ultimately come under the scrutiny of courts. In these
instances, the courts have been able and very willing to protect the law-
yers’ monopoly even though the matters are highly routine, as are such
common court proceedings as divorce, administration of decedent’s es-
tates, and suits to quiet title.

One outcome of the conflict between economic skill groups is ab-
sorption or amalgamation of competing groups. This has happened
with some trade unions and has been common in business. It has even
happened in medicine. Homeopathic physicians have been approved
and absorbed by the medical profession, and there is some possibility
that the same thing will happen to osteopaths.?*® But there is no sign
that the legal profession will absorb any of its competitors, and the bar
is far too large and independent to be absorbed by any other group. Dual
qualification, however, is increasing in some fields. More and more cer-
tified public accountants are also becoming lawyers, and a large per-
centage of corporate trust officers are lawyers.

The law of unauthorized practice will probably continue to be gen-
erally unfavorable to lay competition with lawyers, But despite this,

™ For example, assistance given by lay government employees in explaining federal income
tax regulations and federal and state social security and public welfare laws.

%5 For example, the cases holding it to be unauthorized practice to represent others before
administrative agencies, even in routine matters, or to fill in simple legal forms for others. See
notes 27 and 46 supra for citations to some of these cases.

28 Comment, The American Medical Association: Power, Purpose, and Politics in Organized
Medicine, 63 YarLe L.]J. 937, 966 (1954).
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much unauthorized practice, measured by legal standards, will actually
take place. How wide this gulf will be between the law and its enforce-
ment will depend in part upon how aggressive the bar associations are
in forcing compliance, for they have become the instigating and prose-
cuting force in seeking compliance, Certainly they are far more aggres-
sive in this than they were twenty-five years ago. Whether they will be-
come still more aggressive remains to be seen. Their problem becomes
much harder once lay legal practice by respectable business interests is
well established. It is difficult to dislodge any strongly entrenched eco-
nomic interest. And once established, the quality of lay service tends to
become more skilled, more efficient, and more ethical, thereby weaken-
ing the arguments for dislodging it.

The courts, legislatures, and executive agencies will have continued
opportunity to revise the law of unauthorized practice. As the law is
the resultant of many forces, including the political power of affected
interests, there will be limitations on the freedom of law making bodies
to depart from the existing law, But in the realm of speculation free
from the world of political reality, it is possible for the law of unauthor-
ized practice to take a wide variety of forms. It can provide no legal
restrictions or protections, except perhaps against fraud, and let the ele-
ments of the market place determine the fortunes of competing skill
groups. At the other extreme it can give the legal profession an unquali-
fied monopoly over the performance of all legal services, no matter how
simple, and even prohibit a layman from performing such services for
himself. Then there are in-between possibilities. These include giving
highly skilled lay specialist groups authorization to perform extensive
legal services within the areas of their specialties. Or the law can provide
encouragement for lawyers and lay specialists to operate on a team
basis: by partnerships between lawyers and lay specialists; by lay busi-
ness enterprises, such as trust companies, realtors, and life underwriters,
giving their customers a package service that includes legal work pro-
vided by lawyers employed by the business enterprises; or by permitting
lawyers to operate businesses such as insurance, auditing, or small loans,
as a side-line to their law practice and employing businessmen to provide
specialized business skills. There is little chance that either of the ex-
treme forms of possible unauthorized practice law will ever be adopted
in the United States. But it is quite likely that some of the in-between
possibilities that are not now part of the law will become such. Whether
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or not any of these possibilities should be adopted depends upon the ulti-
mate aim of the law in this area, upon the ends it should further.

If the aim of unauthorized practice law is merely to benefit one
group over all others, the proper course is simple. Whatever will favor
that group, be it the bar or a particular business, should be adopted. Much
of what has been written on unauthorized practice has been motivated
by such an aim although disguised in more public-spirited language.
But if the aim of unauthorized practice law really is to benefit society as
a whole, then the proper course is not easy to ascertain, and involves
some factors generally ignored in discussions of the subject.

There are changes in the law that could materially weaken the legal
profession, Would it be desirable to make these changes? What benefits
are there to a strong legal profession? What would be the effect of
seriously weakening the bar? In what ways does the legal profession
influence American life? There have been no careful, objective fact
studies of these questions.**” Much is unknown about the full impact of
the legal profession. Even the advocates for and against the legal profes-
sion have made little effort to document their arguments with accurate
data. Known facts about the profession are so meager that by any sci-
entific standard conclusions concerning unauthorized practice must be
tentative.

Even though there is a need for greatly increased scientific attention
being given to study of the legal profession so that some important nor-
mative problems can be more intelligently solved, including those re-
lated to unauthorized practice, these highly generalized statements
about the influence of the profession can probably be proven as factually
accurate, The bar provides one of the best remaining opportunities in
our society for vertical class mobility, and such mobility opportunities
are essential if a stable democratic order is to be maintained. Related to
this mobility is the decentralization of power and influence within the
profession. The customary unit in the practice of law is the sole pro-
prietor or two-man partnership,”® and this tends to spread authority
widely within the profession. Decentralization of as important a power

*"The Survey of the Legal Profession could have conducted extensive studies of this kind,
but from lack of interest or fear of meaningful self-evaluation preferred a more superficial

approach.

28 Of the 225,000 lawyers in the United States, 79 per cent are engaged in the private
practice of law. BLAUSTEIN AND PORTER, THE AMERICAN Lawyer 41 (1954). And of the lawyers
in private practice, 73.6 per cent are sole proprietors, and 14.8 per cent are in two-man firms,
Id. at 11.
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group as the bar is a healthy situation, particularly so when the trend of
most institutions in our society is toward the concentration of power
and influence in the hands of large centrally controlled power blocks.
The bar has provided a heavy share of the leadership in this country,
both in men and ideas. This has been most noticeable in government,
politics, and policy-making for big business. Protection of civil rights in
and out of the courts has been largely the work of lawyers. Civil rights
are an important phase of legal tradition stressed by the law schools,
the bench, and leaders of the bar. Lawyers develop an understanding of
these rights and a sensitivity to their violation which is a major source
of their protection and development. Lastly, the legal profession as now
organized and protected assures an adequate and readily available sup-
ply of comparatively skilled persons to provide all the varied legal ser-
vices for which there is a demand. And the consumers of these services,
both public and private, are generally willing to make use of them,
something they are not willing to do with certain substitute service
groups, including social scientists.

Any weakening of the bar by changes in the law should be done
only with full understanding of all the implications of such a step. And
this requires that the influences of lay groups should be well understood
before they are given legal authorization to cut-in on the bar. Perhaps
some of these groups can give better and cheaper service to clients than
can the bar but if they exert no additional favorable influences, great
caution should be shown in strengthening their position at the expense
of the bar.
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