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rof. Jed Purdy makes a valuable contribution by

pointing out that environmental law shapes pub-

lic values, with votes in Congress and decisions by
courts merely chapters in a longer story.! His is a valid,
interesting and important point, although not as original
as his subtitle (“A New Relationship for Environmental
Ethics and Law”) lets on.

I. The Roles of Law in Promoting
Changes in Public Values

Historians have often portrayed social movements as using
lawsuits to develop public support, with setbacks and wins
along the way, but gradually carrying the day by winning
over the public mind. This vision that cases and statutes
are not the end but one means by which we transform pub-
lic values is commonplace in accounts of the civil rights
movement, for example.” Similarly, the on-going trans-
formation of the law relating to same sex marriage was
accomplished not in a moment, but by a gradual process of
many legal and social acts that changed public attitudes.
Lawyers can be important contributors to this on-going
process of social change.

The gradualist school of social movements and legal
reform, of which Purdy is a part, sees law and public val-
ues as influencing one another, back and forth, in what
cultural anthropologists and evolutionary theorists call
“co-evolution.” While this vision of values shaping law,

Author’s Note: Climate Change is a complex subject, and a comment
on someone elses work is not the place to lay out my views on it. No
one should misunderstand my comments as support or opposition for
any particular proposal.
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but law also shaping social values at the same time, is well
understood, even commonplace, for many other legal and
social movements, it has been less obvious for environmen-
talism. Perhaps because the initial legislative victories came
so quickly after Earth Day 1970, environmental lawyers
and scholars have generally lost sight of the interactive rela-
tionship between law and building public support for the
environment. This is ironic because one of environmental
law’s founding moments, the creation of the Environmen-
tal Defense Fund, grew out of a lawsuit against spraying
DDT on Long Island.* Nonetheless, the conventional
account in environmental law scholarship is typically that
public support translates into law and legislation.” Where
the public support came from is usually left unexplained.
In contrast, it is conventional wisdom in other areas
of law that law shapes public values; a famous example is
Justice Brandeis’ dissent in Olmstead v. United States, in
which he argues that law-breaking by government will
breed disrespect and lawlessness.® But until Purdy, how the
law shapes public values was rarely discussed in environ-
mental law scholarship. One environmental law scholar did
observe in 1994 that “The purpose of law in the activist
mode [including environmental law] is to change the norms
and behavior of a community or subcommunity.”” The the-
sis was that one of the goals of environmental law is to
transform public values so that people are more supportive
of protecting the environment, even when not legally com-
pelled to do so. That has actually occurred to some degree.
For example, corporate sustainability efforts have outpaced
government regulatory requirements in some areas. Today
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some large companies such as Wal-Mart, Ford, and IBM
put pressure on their supply chains to reduce or eliminate
environmentally troublesome substances and to adopt
energy efficient practices and Greenhouse Gas reductions
that go beyond regulatory compliance.

But living in the wake of the Senate’s failure to enact
cap-and-trade legislation for carbon during Obama’s first
term, Professor Purdy’s vision in 2013 is not as optimistic
about the possibilities for environmental law to lead public
values in a positive way as was Professor Elliott in 1993,
fresh off the successful enactment of cap-and-trade legisla-
tion for sulfur dioxide on bipartisan basis in the first Bush
Administration, while he was serving as General Counsel
of EPA. Purdy sees law not as leading, as did Brandeis and
Elliott, but rather primarily as a negative force “preclud-
ing” certain kinds of experiences of nature.® Professor
Purdy does not provide many examples of how law “pre-
cludes” encounters with nature, but he does discuss at
length a modern version of the Jeffersonian ideal of small
subsistence farming as supposedly shaping human charac-
ter in desirable ways.” According to Purdy, “Farming offers
its own experiential value”,'” at least if it is done right; he
embraces “an integrated agriculture that returns crop and
animal waste to the soil to preserve the cycle of fertility”
but “lament[s] . . . industrial farming . . . !

To someone who grew up in a farm state, Indiana, Pro-
fessor Purdy’s encomium to the virtues of “tending land
and animals” brings to mind the quip by literary critic Wil-
liam Empson that people who actually live in the country
do not write pastoral poetry extolling the virtues of the
country life."” But as I was chopping wood, adding my
compost to the soil to put in my garden and tending to
the wants of two cats, it occurred to me that one cannot
really deny Purdy’s point that the modalities of how we
live our daily lives help to shape who we are and what we
value. The move that Purdy makes in environmental law is
similar to that made by the inventor of the so-called “new
history” in the 1920s, James Harvey Robinson. History,
since Herodotus, had been defined as the doing of kings
and armies, how many they smote and what lands they
conquered. Robinson changed the focus to the life experi-
ences of ordinary people and how they lived. So too Purdy,
who switches the focus from Congress and EPA to how we
live our daily lives.

How the law figures into Purdy’s theory is less clear. At
one point Purdy seems to imply that agricultural subsidy
policy is somehow responsible for the decline of the family
farm in America, primarily because most of the farm sub-
sidies today go to agribusiness.”” Most of the commentary
maintains just the opposite: that the political justification
for farm subsidy policies was to try to save the family farm
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for political and social reasons after it was no longer able
to compete economically with the “factory farm.” Agricul-
tural policy seems a better fit to the Hayek-Stigler story of
government programs passed in the name of benefitting
the little guy being taken over and warped to benefit the
politically well-connected and powerful* than to Purdy’s
story of law precluding wholesome, inspiring experiences
of nature, but perhaps both are true at once.

Purdy’s point may be that the law did not go far enough
(in his view) to preclude the techniques that gave factory
farms an economic advantage over Purdy’s romantic vision
of virtuous yeoman farmers “tending land and animals”
in bucolic harmony with nature. One wonders, however,
where he would draw the line. Are mechanized tractors
permissible, or would we respect our bodies and those of
animals more if many more of us had to plow the earth for
ourselves behind a team of oxen, as the Amish do?

Il.  Purdy’s Methods Are Poetic, Not
Empirical

Perhaps the most conspicuous omission from Professor
Purdy’s 75 page article is his failure to discuss the results of
a large scale experiment with the type of public policy that
he favors: using law to “nudge”™ people to have the experi-
ences of nature that we, as a supposedly more enlightened
elite, believe will make them better people, namely, wil-
derness policy. In Mountains Without Handrails'® the late
Joseph Sax, an eminent environmental law scholar whom
Purdy regrettably does not cite, mounted an extended argu-
ment for the same type of policy that Professor Purdy seems
to favor: using law to promote the experience of nature up
close and personal in the belief that experiencing nature
will make us into better people. Purdy acknowledges that
American law has made a major commitment to preserving
wilderness, having set aside 107 million acres in perpetuity
as statutory wilderness.”” One might expect Purdy to pro-
vide a retrospective empirical assessment of this extensive
policy experiment to see whether it actually provided the
benefits in improving human nature and public values that
are envisioned by Professors Sax and Purdy.'®

But Professor Purdy is not interested in whether past
experiments with the types of policies he advocates have
actually worked. His methods are not empirical, but rather
rhetorical and poetic, even evangelical. He has a wonder-
ful way with words. My personal favorite is that climate
change “threatens to become the collective-action prob-
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lem that ate the planet.”” His 75 pages are full of turns of
phrase that are at once erudite, sophisticated and engaging,.
It is academic prose at its best (or worst, depending upon
one’s taste for the genre).

Purdy discusses three main areas in which he believes
that we need an awakening of new environmental ethics:
“Food, Agriculture, and the Value of Work,”* “Animals
and the Ethics of Encounters Across Species,”* and “Cli-
mate Change, Rationality, and Vision.””* Most of what he
says about the first two is derivative, as he readily acknowl-
edges with frequent citation and sage commentary on
the work of his intellectual progenitors such as Thoreau,
Aldo Leopold, Michael Pollan, and Peter Singer. Professor
Purdy’s most original ideas come with regard to climate
change, which he explicitly analogizes to the first two.

Ill. Climate Change and Legal Change

Professor Purdy’s discussion of climate change is sophisti-
cated and longer than this comment, so I cannot do justice
to it, but instead commend it to readers to read for them-
selves. It culminates in this interesting passage, which is a
précis of Professor Purdy’s argument as a whole:

Climate change is not the first problem to present the
challenge of palpably expressing elusive, frequently invis-
ible ecological processes. . . .

How might law contribute to this possible cultural devel-
opment? One modest step is for scholars to hold themselves
open to this thought: reform efforts may make essential cul-
tural contributions even if they seem futile when we ask
simply whether they will likely succeed as lawmaking or regu-
latory strategies. For instance, municipal efforts to address
greenhouse-gas emissions and community-level attempts
to define a personal ethics of low-carbon living, although
palpably ineffective in one way-they will not directly con-
tribute much to reducing global emissions-may nonethe-
less turn out to be effective in somewhat the way Sierra
Club excursions were: as essays in new ways of experienc-
ing climate change as mattering, and in new shared vocab-
ularies for expressing and elaborating its importance. That
is, we might regard law and lawmaking as forums in which
a cultural and imaginative argument proceeds, an argument
that will help to lay the foundation of any legal regime
that effectively addresses climate change.”

As poetry, Purdy’s vision that by living low-carbon
lives at the local level we will “help to lay the founda-
tion” for “a legal regime that effectively addresses climate
change” is appealing, particularly to people who are con-
cerned about the failure of Washington to address prob-
lems about which they care deeply. Purdy’s vision that
we can change the world simply by changing our collec-
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tive heads is reminiscent of John Lennon’s beautiful, but
utopian, lyrics in his 1971 hit single /magine: “you may
say I'm a dreamer, but 'm not the only one; I hope some
day you’ll join us and the world will be as one.”* Or the
concept, also popular in the 1970s and 1980s, that legis-
lating “nuclear-free zones” in local communities such as
Berkeley, California and Takoma Park, Maryland, would
somehow lay the foundation for world peace. However
appealing the vision may be that our beliefs and experi-
ences can magically change the world, as a serious theory
of how effective regimes in environmental law develop, at
best Professor Purdy leaves out several important inter-
mediate steps between personal experience of low-carbon
lives at the local level and an effective international legal
regimes to address climate change.

First, note that Purdy addresses his plea to “hold them-
selves open to this thought” to his fellow “scholars.” As do
most of us who contribute to law reviews, Purdy evidently
subscribes to John Maynard Keynes' dictum/hope that
political leaders will eventually be influenced by “some aca-
demic scribbler of a few years back.”” Keynes, however, at
least had an explicit two-step theory of how ideas promote
legal change; he contended that the idea of academics even-
tually influence the thoughts and actions of the next gen-
eration of political leaders who were our students. Purdy
seems to maintain that using law to compel more people to
have the experience of low-carbon lives through municipal
regulation will in some unspecified way “lay the founda-
tion” for effective international legal regimes to address
climate change.

Other scholars addressing the problem of why some
societies manage to address environmental problems effec-
tively, but other societies do not, have posited three steps:
(1) perception of the problem by “Cassandras” (those who
see what others do not), (2) dissemination and acceptance
of Cassandra’s vision by the populace and/or governing
elites, and (3) putting in place law or other mechanisms of
social control (such as religions or morality) that are effec-
tive to address the issue.”® These theorists argue that the
process of developing regimes to address an environmental
problem can go off the rails at any one of the three stages.
Purdy focuses on stage two, disseminating ideas (or in his
case, “experiences” which he contends shape ideas) to a
broader populace. Purdy assumes naively that stage three
(implementing effective legal regimes) will somehow hap-
pen automatically if we only lay the proper foundation by
using local law to require people to have experience with
low-carbon living. Today some individuals choose to live
a low-carbon lifestyle, or to buy carbon offsets to compen-
sate for their sins, even if not compelled by government
to do so. But it is not clear that the redemptive quality is
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equivalent when people are compelled by municipal law to
adopt low-carbon living, as Purdy advocates. The history of
blue laws, such as the one passed in Virginia in 1617 requir-
ing church attendance on Sundays, is not encouraging that
law can make people more virtuous by compelling them to
have allegedly uplifting experiences.”

Purdy’s romantic vision that changing mentalities
through personal experience will change the world appeals
to the narcissism in all of us,”® particularly the young
and idealistic and those who feel powetless to affect pub-
lic policy. As appealing as it may sound, Purdy’s theory
undervalues the importance of people who care about the
environment actually getting involved in political activity
and government service and having workable strategies to
change laws and regulations for the better.

While Professor Purdy himself characterizes his as an
“undeniably thin proposal”* for combating climate change
in the short run, it encapsulates his essential and distinctive
vision that “law and lawmaking [are] forums in which a
cultural and imaginative argument proceeds.”® Professor
Purdy does not even attempt to spell out how experience
of “a personal ethics of low-carbon living” at the munici-
pal level will supposedly eventually translate into effective
legal measures at the national and international levels. He
asserts, however, that effective legal measures on climate
are just not possible without a fundamental change in the
way that people think and feel about climate change.
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Purdy’s assertion that bottom-up social change is the
only possible route seriously undervalues the contribu-
tions of political leadership. For example, although climate
change still remains relatively low on the priority list for
most Americans,” in 2012, the Obama Administration
dramatically increased the CAFE fuel economy standards
for automobiles.? This one act of government policy, which
when fully implemented will produce one of the largest
reductions in greenhouse gases ever by any country, equiv-
alent to shutting down 194 coal-fired power plants, is not
well-explained by Purdy’s theory that changing the hearts
and minds of the public through personal experience at
the municipal level is “essential” and the only viable route
to putting in place effective measures to address climate
change. Other theories of how environmental laws are
passed give greater emphasis to the role of political actors
than does Purdy’s, and they also emphasize actions that the
Executive may take without new legislation or even broad
public support.

At the end of the day, Professor Purdy’s work is refresh-
ing and innovative. His bottom-up theory of remaking the
world through personal experience is not the whole story,
perhaps not even the main story, but it captures an impor-
tant and under-appreciated “view of the cathedral™* that is
missing from conventional accounts of the role of environ-
mental law in shaping our shared public values.
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