All the Law and the Prophets:
The Legal Imagination as Prophetic
Imagination

Cathleen Kaveny*

Legal speech and prophetic speech are commonly configured as
diametrically opposed to each other. A lawyer stands graceful and
impeccably groomed, calmly proffering measured arguments. A prophet
stands unkempt and askew, spewing wild denunciations. Prophets hotly
condemn the law and the legal system, while lawyers coldly dismiss
prophetic accusations as unhinged and impractical.

This view of the respective roles of law and prophetic discourse is
entrenched in Anglo-American social criticism. The great nineteenth-
century British critic Matthew Arnold distinguished between the rhetorical
styles of Hellenism and Hebraism, the language of “sweetness and light”
and the language of “fire and strength,” respectively.! The former is the
objective and precise language of rational analysis, the language of the
courtroom; the latter is the ardent articulation of protest and resistance, the
language of the soapbox.

But in Jewish and Christian Scriptures, the fundamental relationship
between the law and the prophets is not adversarial but complementary, at
least theoretically. The prophet mediates between God and His people, who
are bound together in a covenantal relationship. While both passionate and
volatile, that relationship is fundamentally legal in nature: in return for
Israel’s promise to keep the terms of the covenant, God promises to
safeguard her from outside attack and provide her with the conditions to
flourish. This covenant is a sacred agreement with analogies to both a
political constitution and a marriage contract.?
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The prophet’s fundamental task is to warn the people when they are in
breach of the covenant, thereby incurring divine wrath. He describes their
wrongdoing in the most vivid terms imaginable in order to provoke reform.
He vividly warns of the consequences of their breach of faith, most often to
no avail. And when his people experience the consequences of their
disobedience, he lays out and laments their suffering, hoping against hope
that God will respond in mercy to His bruised and broken people by
mending the breach of covenant.3

What are the possible relationships between the law and the prophets
today in the American context? We too have a fundamental agreement that
binds us together, the U.S. Constitution, which in turn was based on the
Declaration of Independence’s claim that “all men are created equal.” Many
people throughout our nation’s history have treated one or both documents
as sacred compacts enacted under the watchful eyes of a divine being.
Moreover, thanks largely to the Puritans, a wide range of American social
critics have framed their complaints as prophetic indictments, calling the
nation to account for its failure to observe its fundamental covenant and
commitments.4

But is this application of the language of fire and strength, this use of the
language of prophetic indictment, the only way to relate the law and the
prophets in the contemporary American context? Is there another, more
nuanced, and even more poetic line of connection between the two genres
of discourse, a line that runs through human creativity as much as through
human analytical judgment? Is there a way of retrieving aspects of prophetic
speech that cannot primarily be categorized as indictments?

This essay will begin to address these questions by bringing into
conversation the work of two scholars notable for their emphasis on
disciplined human creativity in their respective disciplines. James Boyd
White’s The Legal Imagination reshaped legal education by demonstrating
how legal reasoning was not best viewed as a type of mechanical, rule-based
deduction but instead could be situated with other forms of humanistic
disciplines, including poetry and history.> Walter Brueggemann’s The
Prophetic Imagination has guided generations of seminary students,
showing how the biblical prophets do not need to be cabined within the rigid
categories of historical-critical biblical criticism but can function as vibrant
guides for the ongoing work of social justice today.® Each book has stood

3. The classic exposition of the sensibilities of the prophets can be found in ABRAHAM JOSHUA
HESCHEL, THE PROPHETS (2001).

4. See, €.9., SACVAN BERCOVITCH, THE AMERICAN JEREMIAD (1978); DAVID
HOWARD-PITNEY, THE AFRICAN-AMERICAN JEREMIAD: APPEALS FOR JUSTICE IN AMERICA, (rev. ed.,
2005); and JAMES DARSEY, THE PROPHETIC TRADITION AND RADICAL RHETORIC IN AMERICA (1997).

5. JAMES BOYD WHITE, THE LEGAL IMAGINATION (45" anniv. ed., 2018).

6. WALTER BRUEGGEMANN, THE PROPHETIC IMAGINATION (40" anniv. ed., 2018); Dobbs v.
Jackson Women’s Health Organization, 597 U.S. 215, 386 (Breyer, Sotomayor, and Kagan, J.J.,
dissenting). Dobbs overturned Roe v. Wade 410 U.S. 113 (1973).
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the test of time; both have had an enduring influence on their respective
fields.

By bringing The Legal Imagination and The Prophetic Imagination into
conversation with each other, 1 do not merely want to show that social
prophets and lawyers ought not always to be at odds. Nor do | want simply
to suggest that lawyers and prophets “need each other” in some general and
amorphous way. My goals are a bit more ambitious because they are more
specific. In the first section, | will contend that the social work of prophecy,
as Brueggemann understands it, can find a useful place within the view of
legal discourse defended by White. In the second section, | will propose that
legal discourse, as White understands it, can be enriched by incorporating
some aspects of prophetic speech viewed as central in Brueggemann’s
book. More specifically, | will argue that the prophetic practice of lament
can illuminate the judicial practice of writing an important dissenting
opinion, particularly in constitutional law. In the third section, I will argue
that the dissenting opinion in Dobbs v. Jackson Women’s Health
Organization (2022) is fruitfully (but not exclusively) understood as just
such a judicial lament.®

THE PROPHETIC IMAGINATION: FACING DOWN THE ROYAL
CONSCIOUSNESS

In The Prophetic Imagination, Walter Brueggemann sets up a dichotomy
between prophetic consciousness and what he calls “royal consciousness,”
which is his term for the socially dominant consciousness in biblical times
and in our own. Royal consciousness has three interrelated characteristics;
it includes (1) an economics of affluence, which prioritizes and justifies the
wealth and success of those in power; (2) a religion of immanence, which
suggests that there can be no change because divine power is reliably
controlled by those who are ruling; and (3) a politics of oppression, which
keeps the majority of the kingdom’s population in a state of relative want
and hopelessness, in order to retain them as cheap and reliable servants for
the small group of elites.”

Brueggemann argues that prophetic consciousness breaks through the
malevolent stable triad constructed by the royal consciousness. Prophets
destroy the illusion of inevitability; they proclaim God’s freedom to build
and bring down kingdoms on His own terms. Divine freedom can and will
be exercised on behalf of the powerless, enabling their minds and hearts to
pierce the illusions used to oppress them. The marginalized are by no means
satisfied or comfortable, yet in a certain respect, their discomfort turns out
to be an epistemological and moral gift: they are open to the new things that
the God of surprises is bringing about in their midst.

7. BRUEGGEMANN, supra note 6, at 30.
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Brueggemann contends that the task of prophetic imagination is to deploy
speech in order to break up the hegemony of royal consciousness and pave
the way for a new world. This is a two-step process. The first task of a
prophet is to engage in criticism. This criticism has to be bracing, even
biting, because it must penetrate the numbness and denial of the crumbling
present situation. The critical task of the prophet, according to
Brueggemann, is to expose the grief masked by that numbness and denial.

More specifically, Brueggemann assigns three tasks to this phase of the
prophetic work:

1.  To offer symbols that are adequate to confront the horror and
massiveness of the experience that evokes numbness and requires
denial. The prophet provides a way in which the coverup and the
stonewalling can be ended. . . .

2. To bring to public expression those very fears and terrors that
have been denied so long and suppressed so deeply that we do not
know they are there. . ..

3. To speak metaphorically but concretely about the real
deathliness that hovers over us and gnaws within us, and to speak
neither in anger nor with cheap grace, but with the candor born of
anguish and passion. . . .8

If this phase of the prophetic task is successful, it will leave the prophet’s
audience bereft of every comforting illusion. The prophetic critique will
destroy the pretensions of the royal consciousness, which mendaciously
insists that everything will placidly continue forever as it always has been.
A prophetic critique will make clear the precariousness of life in the royal
kingdom and expose the powerlessness of the leaders to effect life-giving
change. It will uncover the destruction and oppression that actually
characterizes life as it is now lived, even for those in power, because no one
can escape death, even the rich and powerful.

But the prophet cannot leave the people in this desperate state. The second
task of prophetic imagination is to kindle new life by energizing the will of
the people while at the same time cultivating their capacity for amazement.
“[T]he task of the alternative prophetic community [is] to present an
alternative consciousness that can energize the community to fresh forms
of faithfulness and vitality.”® The dominant royal consciousness, in
Brueggemann’s view, excludes hope by foreclosing the possibility of
fruitful new beginnings.

Consequently, the task of the prophetic imagination is to offer symbols
and stories that nurture the people’s sense that better things can break
through the gray monotony. It accomplishes this task by activating the

8.  Id. at 45. These three points are direct quotations, abridged from fuller paragraphs.
9. Id.at5h9.
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responses of hope and yearning. “But hope is not merely negative nor
abstract. “The prophet must speak metaphorically about hope but concretely
about the real newness that comes to us and redefines our situation.”10
Where are the new shoots of life? Where are there alternative ways of
living? Where are the possibilities and powers of doing things differently?
Prophetic imagination, in Brueggemann’s view, is not an undisciplined and
self-indulgent flight of fancy. It is the capacity to notice and nurture the first
signs of God’s renewal. And this capacity to notice and nurture naturally
activates the capacity for amazement. If the first movement of the prophetic
imagination is grief, the second movement is doxology: grateful praise for
the goodness of God’s renewal.

Brueggemann emphasizes that both amazement and encouragement are
public acts, drawing upon public sources: “The prophet employs no
psychological gimmicks and no easy meditative steps because the issues are
not private, personal, spiritual, or internal. The only serious energizing
needed or offered is the discernment of God in all his freedom, the
dismantling of the structures of weariness, and the dethronement of the
powers of fatigue.”?1 The prophet is a poet. He brings to life the sounds of
a new song, a song that is sung for a new king who is just and merciful, a
king who brings nourishment for the weak and faint-hearted, a king who
enables the barren to bear children. These poetic images are the verbal
configuration of amazement, calling the people to praise and thanksgiving.1?

A cursory reading of Brueggemann can give rise to two related
misperceptions that would limit his fruitful engagement with White’s work.
First, it is possible to read him as proposing a view of a prophet as an
isolated figure standing against the law and the legal system as a whole. Yet
this is not the case. It is true that Brueggemann does not emphasize the
importance of the covenant between the covenant between God and His
people as much as some people would want, including myself. Nonetheless,
a careful reading shows that the covenantal relationship between God and
the community is both the prophet’s touchstone and the source of his
authority and authenticity. Brueggemann writes, for example, that “speech
about hope must be primarily theological, which is to say that it must be in
the language of covenant between a personal God and a community.”13 In
fact, the prophet’s purpose “is to return the community to its single referent,
the sovereign faithfulness of God.”*

Second, it is possible to interpret Brueggemann’s emphasis on prophetic
critique and the unmasking of royal power as calling for the wholesale

10. Id. at 67.
11. Id. at 71.
12. Id. at 74.
13. Id. at 65

14. Id. at 66.
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uprooting of the tradition, followed by its replacement with something
entirely unfamiliar and unmoored in the life of the people. Yet that
interpretation is also incorrect. Not only does Brueggemann emphasize that
the touchstone for the prophet must be the covenant, but he also insists the
images the prophet draws upon for purposes of criticizing and energizing
must be found in the history of God’s relationship with the people. Hope is
not a rootless projection into a blank future but rather the active and creative
appropriation and activation of past instances of God’s saving power.

The hope is rooted in God’s ability to utilize even the folly of Israel. The
memory of this community-about-to-hope revolves around such hope-filled
events as that of Cain, the murderer of a brother, being marked protectively;
of the chaos of royal disarray resolved in praise; or rejected Joseph
observing to his brother that in all things God works for good; of Solomon,
very Solomon, born in love to this shabby royal couple—and out of that
comes a world that contradicts the exile.1

So Walter Brueggemann’s understanding of the prophetic imagination in
the Hebrew Scriptures is rooted in and nourished by poetic memory.
Commitment to the covenant between God and the Hebrew people calls the
prophet back, again and again, to the basic nature and terms of that
agreement. Hosea inveighs against idolatry, and Jeremiah fulminates
against the exploitation of the poor on the grounds that those two activities
violate the fundamental terms of the people’s covenant with God. Those
violations call forth death and destruction, as evinced by the destruction of
Israel by the Assyrians and the conquering of Judah by Babylon. At the
same time, God does not abandon His people entirely and forever. His
tender mercies can be reawakened, resulting in miraculous newness in
history, such as the fall of Babylon, the return of the Jews to their land, and
the rebuilding of the temple that had been raised in Jerusalem a century
before.16

Brueggemann is not merely a biblical scholar. He is also a pastor who is
concerned about making this story available to people struggling for justice
today. This goal raises a third, more troublesome, misleading aspect of his
approach to prophetic language. It is not hard to read his book as calling for
revolution, the complete overthrow of the dominant culture and its
replacement by something other, better, and more just. But he is talking
about poetry, not military strategy. He is not calling for the literal overthrow
of the dominant government. Human nature being what it is, the new boss
(or at least his successor) will not be all that different from the old boss. The
line between royalist domination and creative prophetic resistance,

15.  Id. at 67.

16. In my view, the best general introduction to the prophetic books of the Hebrew Bible (the
Christian Old Testament) remains DAVID PETERSEN, THE PROPHETIC LITERATURE: AN INTRODUCTION
(2002).



342 Yale Journal of Law & the Humanities [Vol. 35:2

therefore, work interstitially (my term); it is to be identified and acted upon
in each sphere of human existence.

So if we read Brueggemann’s work carefully, it is clear that he envisions
opportunities for prophetic resistance to a royalist mentality within the
spaces of our day-to-day lives, such as the hospital rooms of dying patients,
in the pastoral counseling of troubled marriages—and, if I may suggest, in
the courtrooms and law offices relating to (if not controlled by) the
dominant culture. The work of prophetic critique and prophetic
encouragement must be carried out in the world as it is, including the legal
world.

But what would that look like? How does exactly one prophesy in the
courts of the king? Unfortunately, Brueggemann does not help us envision
the specific details of this task. In my view, the work of James Boyd White
can help us answer this question. In fact, | want to make a stronger claim. |
want to suggest that the practices of legal reading, writing, and
interpretation that White calls for can help resist what Brueggemann might
call the royalization of the legal system. Recall that the royal mindset, as
Brueggemann sees it, is characterized by a kind of static inevitability.
Nothing new can happen, no new insight can be accommodated, and every
interpretation of every law is set in stone. In the royal mindset, lawyers
straightforwardly apply the law to the facts, and the task of a judge is
nothing more than “calling balls and strikes.”*’

James Boyd White’s The Legal Imagination might be viewed as an
extended attempt to dismantle that perception. The act of judging is a
multifaceted action, it is a fully human action ideally shaped by prudence
and justice. It is not rightly analogized to the constrained decision of an
official in a striped shirt at a game of entertainment. Through its successive
chapters and examples drawn from a broad range of literature, White
demonstrates that participation in the legal process involves a practice
interpretation that requires the participant to broaden horizons, exercise
empathy, be humble to accept interpretative uncertainty, and embrace a
hopeful but realistic account of the creative capacities of law.

White’s lawyer, like Brueggemann’s prophet, must be a master of
language, even while recognizing that mastery does not give total control.
In fact, White emphasizes the traditional ways of controlling language—
metaphor, irony, and ambiguity—have limited effectiveness in the legal
world. “[T]hese are all ways of controlling a language by standing outside
it and pointing to something else, something the language does not state.
These are ways of talking two ways at once. The writer uses a language and

17. Chief Justice John Roberts drew upon this image nearly twenty years ago in his Senate
confirmation hearings. See, e.g., Roberts’s Opening Statement before Senate Panel (transcript), N.Y.
TIMES (Sept. 12, 2005), https://www.nytimes.com/2005/09/12/politics/politicsspecial/robertss-opening-
statement-before-senate-panel.html.
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at the same time expresses a recognition of what it leaves out.””18 These tools
are not particularly helpful because lawyers and judges do not stand outside
the legal system; instead, they instantiate it in every official act. Lawyers
make the legal system with their words; they are part of the machinery of
legal culture even when they resist it.

At the same time, lawyers are required to be honest—or at least not to lie.
This, in turn, requires acknowledging the limits of legal language, which
crumbles in our hands even as it is deployed. White reminds his legal
readers: “You have experienced what could be called the central frustration
of writer and lawyer: the perpetual breaking down of language in your hands
as you try to use it. None of our languages seems to be able to do what it
promises, none can bear the stresses of our demands for truth and order and
justice.”19

What are the strategies for dealing with this situation? Brueggemann calls
for breaking through the certainty of the dominant royalist culture by
unmasking its pretensions. The Legal Imagination accomplishes this task
by inviting law students to submit themselves to a patient course of literary-
legal pedagogy. White’s strategy is to combat the rigid public face of the
legal realm (and the legal profession) by inducing in his readers a
multifaceted recognition of complications. He complicates the notion of
persons in the law by showing how they can function as caricatures. He
demonstrates how legal descriptions of institutions, which seem to be rock-
solid extra-legal entities, are works of the imagination as much as they are
works of brick and mortar. Furthermore, he illuminates how key processes
in the law, such as criminal sentencing, apply a veneer of predictability and
objectivity to mask the fragility of judgment and uncertainty, even
inconsistency of purpose.

Most troublingly, for those who want to maintain the dominant illusion,
White displays how rules, the mainstay of the legal system, inevitably fail
to deliver what they promise. Legal rules cannot function without the wise
judgment of those who apply them —but there is no rule telling us how to
operate wise judgment. He writes:

We have seen that rules of the standard form leave out too much, include
too much, encourage trivial and specious argument, lead to unforeseen and
harsh results, are so riddled with exceptions and so subject to subversion
that they cannot serve as firm and predictable bases for decision, and
generally stand in the way of open and candid inquiry into the truth of our
experience.20

So why do we use them? Because a world in which there are rules,
institutions, and some form of legal accountability is better than one that

18. WHITE, supra note 5, at 76.
19. Id. at 760.
20. Id. at 683.
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has none of these features. Corresponding to Brueggemann’s prophetic
critical moment, White’s deconstructive strategy fatally pierces the web of
illusions around the law and the legal system, which defines the the royal,
dominant consciousness in our world. But White, in view, gives more
substance than Brueggemann does in describing the prophetic moment of
energization. The process of energizing the legal system requires a kind of
strategic imagination; it necessitates recognizing and mobilizing the
contingencies in the legal system on behalf of justice.2! White writes that
“the activities which make up the professional life of the lawyer and judge
constitute an enterprise of the imagination, an enterprise whose central
performance is the claim of meaning against the odds: the translation of the
imagination into reality by the power of language.” %

This point, | believe, is crucial. The disciplined imagination of lawyers
can become a reality: it can make, revise, or even destroy the machinery of
the dominant social and political framework, making life worse or better for
those who live their lives within it. The world-making generated by the legal
process goes on whether or not the lawyers who participate acknowledge
that this is, in fact, what they are doing. The task of an interstitial prophet
in the legal realm, therefore, is to acknowledge the constructive and
contingent aspects of law and take responsibility for exercising them justly.
Consequently, in White’s view, legal imagination is inseparable from
vocational responsibility. He contends that lawyers exercise their
imagination by asking five questions: (1) Who is the person standing before
me, as a client? (2) How do | expansively consider the facts and the
judgments involved in past cases? (3) How do | exercise my synthetic
powers to organize what | see before me and create a coherent meaning? (4)
How do | envision the future unfolding if one argument rather than another
holds sway over the authorities? and (5) Who will | become if | make these
arguments in this case and other cases?2

For White, energization and imagination are intimately connected with
the transformation of the world through words. The real world enters into
the law, which in turn shapes the force, meaning, and possibilities of the
real world. There are some figures in the legal realm who have particular
world-making power with their worlds: judges, especially the justices of the
Supreme Court of the United States. Judges and justices are mediators
between the legal world and the world outside the courtroom because
judicial words are backed by power. “In writing his opinion, the judge
speaks of life in terms of the law and of his true thoughts and feelings in the

21. | have made this point myself in another context. See M. Cathleen Kaveny, Imagination,
Virtue, and Human Rights: Lessons from Australian and U.S. Law, 70 THEOLOGICAL STUDIES 109
(2009).

22. WHITE, supra note 5, at 758.

23.  Id. at 759-60.
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traditional language of judges: in two senses, then, he speaks of one thing
in terms of another, says one thing and means another. One might well say
that his opinion is made of metaphor.”?

POETRY, LAMENT, DISSENT

The Legal Imagination gives a compelling account of the role of
imagination in law, including interpreting statutes, makinglegal arguments,
and writing judicial opinions . When White considers the meaning-making
role of judicial opinions, however, he primarily seems to have in mind the
example of majority opinions—the opinions that are settling the case in
controversy and settling themselves comfortably into the mainstream of
progression of the common law.

But what about dissenting opinions? What about the judges who do not
think or feel with the majority, as the Latin root of the word “dissent”
implies? More specifically, the Latin does not mean merely to disagree;
such a translation is too intellectual. The word sentire means “to feel,” or
better, “to perceive.” The word “dissent’ can point to a holistic response of
protest on the part of the dissenting judge, not merely a dry intellectual
difference.?

Dissenting judges are not making meaning, at least at the moment in
which they write. Instead, they are protesting against the meaning made and
imposed by the majority. What is the rhetorical role of a dissenting judge or
justice in a case that implicates a fundamental aspect of our social covenant
or compact? How can she convey her objection to an opinion that she
believes to entrench a rigid and inhuman interpretation of the law, thereby
further ossifying the dominant royal mentality? Is her imaginative
responsibility simply to write the opinion that she would have written had
there been one or two more votes for her side of the questions? Or is she
obligated to do something different?

White does not directly address these questions. Yet, we can make some
progress by drawing upon Brueggemann’s approach to prophetic
imagination. In my view, the language of lament could be a rhetorical form
that is useful to such a dissenting judge or justice. For Brueggemann, the
characteristic language of the critical moment of prophetic imagination is
not anger, although prophets are often very angry at the sins of their

24, Id. at 774.

25. In the Oxford Latin Dictionary, the first definition for the verb “sentio” is: “to perceive by
any one of the senses. b to have a sensation of, feel.” The second definition is “to become or be aware
of, sense, discern, recognize, etc.” The sixth definition is “to hold or express a given belief or opinion.
b intr.) to think, feel, or opine in the way indicated,” while the seventh concords with our modern usage:
“to express one’s opinion in the senate. b (of a judge, juryman) to give a vote or verdict.” Sentire,
OXFORD LATIN DICTIONARY (1968), https://archive.org/details/oxford-latin-
dictionary/page/1736/mode/2up.
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people.? Instead, it is the language of lament because only lament has the
power to break through defenses, overcome counter-arguments, and
dissolve indifferences.

The task of a dissenting judge can be fruitfully understood as
encompassing the critical moment of prophecy. She must not only point out
technical problems of legal reasoning in the majority opinion but also crack
open the legal carapace it creates by resisting the numb sense of inevitability
it precipitates. To put it another way, the dissent needs to overcome the
inevitability claimed by the majority opinion, thereby creating a space
where the issue can be considered afresh at the appropriate time, in a space
where the painful injustices the majority has perpetuated can come to full
voice.

Anger is not an inappropriate stance for a dissenting opinion. Yet it is far
less likely to penetrate the minds and hearts of opponents and the indifferent
than is the expression of grief, particularly in contemporary society. Years
of culture wars have hardened all of us to the anger of others. This enables
us to dismiss it as one more example of “a culture of grievance” that we can
safely disregard.?” In contrast, grief can soften hard hearts, opening the way
for mutual regard. More importantly, grief has the power to move across
ideological lines. It does not demand total agreement but instead invites
sympathy. The phrase “I wouldn’t wish that on my worst enemy” conveys
something true about human experience, which is reflected in the
Scriptures.Jeremiah, the fiery prophet literarily regarded as the author of the
Book of Lamentations, would not question the justice of God’s judgment
against His people. At the same time, he does not hesitate to lay out before
God and the world the suffering that this judgment has caused, particularly
to the most vulnerable.

The grief of the prophet is not dissimilar to the grief of a dissenting judge
in a fundamental case. Brueggemann writes: “The grief of Jeremiah was at
two levels. First, it was the grief he grieved for the end of his people . . . .
But the second dimension of his grief, more intense, was because no one
would listen and no one would see what was so transparent to him.”?8
Dissenting opinions in key cases, it seems to me, bear both characteristics.
Dissenting judges grieve the majority decision, as well as their own inability
to persuade the majority to see the catastrophe they are inflicting on the
people.

Lamentation in Scripture is poetic in form for reasons that White would
easily appreciate. Poetry, in general, does not create a uniform world with

26. | have written about prophetic anger; see M. CATHLEEN KAVENEY, PROPHECY WITHOUT
CONTEMPT: RELIGIOUS DISCOURSE IN THE PUBLIC SQUARE (2016).
217. See, e.g., MARK MILKE, THE VICTIM CULT: HOwW THE GRIEVANCE CULTURE HURTS

EVERYONE AND WRECKS CIVILIZATIONS (2021).
28. BRUEGGEMANN, supra note 6, at 47.
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“flat” characters but adumbrates multiple worlds at once, or at least one
world with multiple realities. It invites readers to drop their shields and
expose themselves to aspects of life they have not yet perceived. The Book
of Lamentations assumes an even more difficult task; it calls for the reader
to see what they would rather not see—a world of destruction and pain.

More specifically, in lamenting, we are mourning what Kathleen
O’Connor describes as “narrative wreckage.”?® The story that we have told
ourselves about our lives and their possibilities has collapsed. In her brilliant
commentary, Lamentations and the Tears of the World (to which Walter
Bureggemann wrote the foreward), O’Connor shows us how deeply the
Hebrews suffered after their divine punishment. They could no longer make
sense of the world in which they lived; they wondered if it ever did make
sense: “Along with the destruction of buildings, family, and communal life
came the painful collapse of the community’s symbolic world, that is, the
story of its relationship with God.”%0 -

Lamentation does not characteristically call us to action; it invites us, in
the first instance, to see the truth. As Brueggemann writes: “The prophet is
engaged in a battle for language, in an effort to create a different
epistemology out of which another community might emerge. The prophet
is not addressing behavioral problems. He is not even pressing for
repentance. He has only the hope that the ache of God could penetrate the
numbness of history.” 3!

The Book of Lamentations does not minimize the catastrophe suffered by
God’s people. The book does not pretend that God will come to our aid in
some facile way. It understands that solidarity, in the first instance, comes
in the form of witness. A key feature of the Book of Lamentations is that it
does not attempt, in the moment of lament, to solve the problem. The book
implores God (and, by implication, the reader) to see the devastation, to
really see it, not necessarily, in the first instance, to fix it. A lament, like
prophets themselves, are witnesses to the reality of the suffering inflicted
on the people.

These features of poetic, prophetic lament strike me as essential in cases
where dissenting judges or justices must witness to the destruction of what
they believe to be fundamental aspects of our constitutional covenant.
Technical legal arguments are, of course, important. But they are not
enough. The dissent’s job is to break through the numbness created by the
seamless legal argument of the majority. It is to make manifest the suffering
that the majority’s web of legal categories will inflict upon persons and the
community.

We cannot, of course, fully describe human beings and human society

29. KATHLEEN M. O’CONNOR, LAMENTATIONS AND THE TEARS OF THE WORLD 7 (2002). She
borrows the phrase from Arthur Frank.
30. Id.
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apart from their place within the hermeneutical framework produced by the
broader society, including the legal society. But that does not mean that all
features of human life can or can be folded without remainder into legal
categories. Reality may not be fully interpretable without narrative
frameworks, including legal frameworks. But human persons have a reality
that pushes back against those frameworks, particularly their reality of pain
and loss. The poetry of lamentation forces the makers of legal categories to
see what they have done with their words.

DoBBS, DISSENT, AND LAMENT

Can we find an example of an important dissenting opinion that takes the
form of a lament? | believe that strong elements of that form can be found
in the dissenting opinion in Dobbs v. Jackson Women’s Health
Organization, which overturned nearly fifty years of Supreme Court
precedent, holding that the Constitution does not protect a right to abortion.

Let me state upfront that | approach this part of the paper with a conflicted
sensibility. | can only hope that my articulation of the conflict is
illuminating. On the one hand, | consider abortion to be a morally
problematic practice and Roe v. Wade to have been a jurisprudentially
problematic decision. On the other hand, | found myself to be quite
moved—indeed, almost haunted—»by the dissenting opinion in Dobbs.
Reflecting on my own response, | realized that what moved me was not the
substance of the legal argument. Instead, it was the palpable anguish that
pervaded the words of the dissenting justices, who knew that they had no
power to change the course of history created by the majority. They could
only witness to the catastrophe they saw. They could only lament.

The final lines of the dissenting opinion encapsulates the dominant
rhetorical frame of the work as a whole: “With sorrow—for this Court, but
more, for the many millions of American women who have today lost a
fundamental constitutional protection—we dissent.” ** As Kathleen
O’Connor would recognize, the dissenting justices are mourning “narrative
wreckage”—they cannot make sense of a world in which constitutional
protections are deliberately contracted rather than expanded.

Whatever the exact scope of the coming laws, one result of today’s
decision is certain: the curtailment of women’s rights, and of their status as
free and equal citizens. Yesterday, the Constitution guaranteed that a
woman confronted with an unplanned pregnancy could (within reasonable
limits) make her own decision about whether to bear a child, with all the
life-transforming consequences that act involves. And in thus safeguarding
each woman’s reproductive freedom, the Constitution also protected “[t]he
ability of women to participate equally in [this Nation’s] economic and
social life.” Casey, 505 U. S., at 856. But no longer. As of today, this Court
holds, a State can always force a woman to give birth, prohibiting even the
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earliest abortions. A State can thus transform what, when freely undertaken,
is a wonder into what, when forced, may be a nightmare.3!

The dissenting opinion is as stark in its simplicity as it is in its anguish.
While the dissent critiques the legal reasoning of the majority opinion, it
does not do so in the full armament of legalese. There are no long string
citations, no careful parsing of sub-precedents, and no pedantic debates over
the finer points of law. The situation is too dire for that. The dissent is
written in a way that can be understood not only by lawyers but also by
educated citizens who are concerned about their country. The core of the
decision comprises both prophetic indictment and lament.

More specifically, the dissent charges the majority with a twisted reading
of the national covenant. Rather than allowing it to grow and develop
organically, the majority wants to shackle it forever to the interpretation of
the nineteenth century. The covenant, in the view of the majority, must not
be allowed to address issues afresh; as Brueggemann would put it, no “new
song can be sung.” The legal story that the dissent is telling is of a Supreme
Court majority that has broken faith with the rule of law and, therefore, with
the people of the national covenant. Properly understood, the national
covenant cannot be frozen in the time of the Framers. It is a living
relationship, not a desiccated document.32

[T]his Court has rejected the majority’s pinched view of how to read our
Constitution. “The Founders,” we recently wrote, “knew they were writing
a document designed to apply to ever-changing circumstances over
centuries”. . . . It has kept true to the Framers’ principles by applying them
in new ways, responsive to new societal understandings and conditions.33

From a substantive perspective, the dissent vividly describes the decline
and devastation that will result from the majority’s opinion.3* That decline
and devastation have three basic components. First, it strips women of their
basic bodily autonomy.3® Second, it threatens other fundamental rights, such

31. Dobbs v. Jackson Women’s Health Organization, 597 U.S. 215, dissent, slip. op. at 4.

32. Judges “also must recognize that the constitutional ‘tradition’ of this country is not captured
whole at a single moment. Rather, its meaning gains content from the long sweep of our history and
from successive judicial precedents—each looking to the last and each seeking to apply the
Constitution’s most fundamental commitments to new conditions.” Id, slip. op. at 18.

33. 1d., slip. op. at 16 (citations omitted).

34. ”We believe in a Constitution that puts some issues off limits to majority rule. Even in the
face of public opposition, we uphold the right of individuals—yes, including women—to make their
own choices and chart their own futures. Or at least, we did once.” Id., slip op. at 7.

35. ”As a matter of constitutional substance, the majority’s opinion has all the flaws its method
would suggest. Because laws in 1868 deprived women of any control over their bodies, the majority
approves States doing so today. Because those laws prevented women from charting the course of their
own lives, the majority says States can do the same again. Because in 1868, the government could tell a
pregnant woman—even in the first days of her pregnancy—that she could do nothing but bear a child,
it can once more impose that command. Today’s decision strips women of agency over what even the
majority agrees is a contested and contestable moral issue. It forces her to carry out the State’s will,
whatever the circumstances and whatever the harm it will wreak on her and her family. In the Fourteenth
Amendment’s terms, it takes away her liberty.” Id., slip op. at 29-30.
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as contraception.38 Third, it will cause untold misery to women and families
facing crisis pregnancies.

The majority claims that the reliance interests women have in Roe and
Casey are too “intangible” for the Court to consider, even if it were inclined
to do so. This is to ignore as judges what we know as men and women. The
interests women have in Roe and Casey are perfectly, viscerally concrete.
Countless women will now make different decisions about careers,
education, relationships, and whether to try to become pregnant than they
would have when Roe served as a backstop. Other women will carry
pregnancies to term, with all the costs and risk of harm that involves, when
they would previously have chosen to obtain an abortion. For millions of
women, Roe and Casey have been critical in giving them control of their
bodies and their lives. Closing our eyes to the suffering today’s decision
will impose will not make that suffering disappear. The majority cannot
escape its obligation to “count[] the cost[s]” of its decision by invoking the
“conflicting arguments” of “contending sides.” 37

What makes this dissent a lament rather than a call to arms? Crucially,
the dissenting justices do not ask for anyone to do anything in response to
the majority opinion. The tone is not hysterical and aggressive but instead
resigned and almost elegiac. It is now too late to prevent the damage.3® But
it is not too late to see the damage for what it is. The power of lament is
precisely its refusal to issue a call to arms. Most notably, the Book of
Lamentations does not ask God to avenge His broken and brutalized people.
In fact, God’s voice is largely absent from the book. As Kathleen O’Connor
writes: “Because God is missing, Lamentations honors truth-telling and
denies denial.” Later, the book simply asks God to remember the people’s
suffering. As Carroll Stuhlmueller notes in his commentary, “Technically,
this is the style of a lament: simply to present the situation as it is in its pain
and horror. Strictly speaking, a lament is not a petition for help nor an act
of faith.”3?

Lament, then, presents pain in all its raw honesty. But that does not mean
it is devoid of hope. As Brueggemann writes, and White would no doubt

36. ”And logic and principle are not one-way ratchets. Rights can contract in the same way and
for the same reason— because whatever today’s majority might say, one thing really does lead to
another. We fervently hope that does not happen be to another. We fervently hope that does not happen
because of today’s decision. We hope that we will not join Justice Scalia in the book of prophets. But
we cannot understand how anyone can be confident that today’s opinion will be the last of its kind.” Id.,
slip op. at 28.

37. Id., slip op. at 53 (citations omitted).

38. The constitutional regime we have lived in for the last 50 years recognized competing
interests, and sought a balance between them. The constitutional regime we enter today erases the
woman’s interest and recognizes only the State’s (or the Federal Government’s). Id., slip op. at 12.

39. Here | draw on Cathleen Kaveny, Anger, Lamentation, and Common Ground, 82
THEOLOGICAL STUDIES 663 (2021). | am citing O’CONNOR, supra note 29, at 86 and Lamentations, and
Carroll Stuhlmueller, The Major Prophets, Baruch, and Lamentations, in THE CATHOLIC STUDY BIBLE
321 (Donald Senior ed., 1990).
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agree, “Hope is the refusal to accept the reading of reality which is the
majority opinion; and one does that only at great political and existential
risk . .. [H]ope is subversive; for it limits the grandiose pretension of the
present, daring to announce that the present to which we have all made
commitments is now called into question.”#° It is only when the wound is
exposed to air that the healing may begin.

40. BRUEGGEMANN, supra note 6, at 65.
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