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COMMENTARY

ANTIDISCRIMINATION AND ACCOMMODATION

Christine Jolls

INTRODUCTION

The canonical idea of "antidiscrimination" in the United States
condemns the differential treatment of otherwise similarly situated in-
dividuals on the basis of race, sex, national origin, or other protected
characteristics.' Starting from this perspective, legal requirements that
actors take affirmative steps to "accommodate" the special, distinctive
needs of particular groups, such as individuals with disabilities, by
providing additional benefits or allowances to them strike many ob-
servers as fundamentally distinct from, broader than, and often less le-
gitimate than legal requirements within the canonical "antidiscrimina-
tion" category. On this ground, observers sharply contrast Title VII of
the Civil Rights Act of 19642 and other older civil rights enactments,
which are said to be "real anti-discrimination law[s],"3 with the Ameri-
cans with Disabilities Act of 199o (ADA)4 and the Family and Medical
Leave Act of 1993 (FMLA),5 said to be "accommodation" laws. 6 On

* Professor of Law, Harvard Law School. For helpful comments on this work, either in its
present form or in prior incarnations, I thank Samuel Bagenstos, Ruth Colker, John Donohue,
Richard Fallon, Barbara Fried, Michael Harper, Samuel Issacharoff, Howell Jackson, Louis Kap-
low, Daniel Meltzer, Martha Minow, Eric Posner, Richard Posner, Todd Rakoff, Eric Rakowski,
Diane Ring, Margo Schlanger, Vicki Schultz, Roger Tufts, Steven Willborn, Stephen Williams,
and especially David Charny, Duncan Kennedy, and Cass Sunstein, whose detailed reactions to
earlier versions of this work convinced me to reformulate it in the form it now takes. I also ac-
knowledge help from workshop participants at Georgetown University Law Center, Harvard
Law School, New York University School of Law, Princeton University, Stanford Law School, the
University of California at Berkeley School of Law, the University of Virginia School of Law, and
Yale Law School. For extraordinary research assistance, I thank Dan Geyser, Ana Reyes, Gil
Seinfeld, and Daniel Volchok.

1 See, e.g., Robert Post, Prejudicial Appearances: The Logic of American Antidiscrimination
Law, 88 CAL. L. REV. I, 9-12 (2000).

2 42 U.S.C. §§ 2oooe-2oooe-I7 (1994 & Supp. 1 1995).
3 Erickson v. Bd. of Governors of State Coils. and Univs. for Northeastern Ill. Univ., 207 F.3d

945, 951 (7th Cir. 2000) (the Age Discrimination in Employment Act of 1967 is a "real anti-
discrimination law"), cert. denied, 121 S. Ct. 1187 (2001).

4 42 U.S.C. §§ 12,101-12,213 (I994 & Supp. I 1996).
5 29 U.S.C. §§ 26o-2654 (1994 & Supp. III 1997).
6 See sources cited infra note 16.
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HARVARD LAW REVIEW

these observers' view, "antidiscrimination" focuses on "equal" treat-
ment, while "accommodation" focuses on "special" treatment.7

This notion of the relationship between antidiscrimination and ac-
commodation has doctrinal as well as normative and analytic dimen-
sions. At the level of doctrine, the relationship between the two cate-
gories plays an important role in determining Congress's power to
enact various federal employment laws under Section 5 of the Four-
teenth Amendment. Congress must rely on Section 5 if it is authoriz-
ing private actors to sue state governments for money damages.8 Sec-
tion 5 empowers Congress to "enforce, by appropriate legislation,"9 the
substantive provisions of the Fourteenth Amendment, including the
antidiscrimination requirement of the Equal Protection Clause. How-
ever, if the concept of accommodation is fundamentally distinct from
the sort of legislation that validly enforces the antidiscrimination re-
quirement of the Equal Protection Clause, then Congress's power un-
der Section 5 presumably does not extend to accommodation require-
ments.

A striking recent illustration of just this form of reasoning is Judge
Frank Easterbrook's opinion in Erickson v. Board of Governors,10

holding, as the Supreme Court subsequently did in Board of Trustees
of the University of Alabama v. Garrett," that Title I of the ADA is not
within Congress's power under Section 5. "[T]he ADA," Judge
Easterbrook wrote, "requires employers to consider and to accommo-
date disabilities, and in the process extends beyond the anti-
discrimination principle"; thus the ADA cannot be considered proper
"'enforcement' of the Fourteenth Amendment."' 2 The court in Sims v.
University of Cincinnati'3 relied on the same argument in support of
its conclusion that the FMLA's requirement that employees be allowed
to take medical leave under specified circumstances is not within Con-
gress's Section 5 power. 14

The relationship between antidiscrimination and accommodation is
of course a very large topic. In one form or another, it has been the
subject of an old and expansive debate spanning several decades, dat-
ing back at least to the early feminist argument that antidiscrimination

7 See, e.g., Sherwin Rosen, Disability Accommodation and the Labor Market, in DISABILITY
AND WORK i8, 21 (Carolyn L. Weaver ed., 1991).

8 E.g., Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 80 (2000).

9 U.S. CONST. amend. XIV, § 5.
10 207 F.3d 945 (7th Cir. 2ooo), cert. denied, x2 S. Ct. 187 (2oo1).
n 121 S. Ct. 955 (2001).
12 Erickson, 207 F.3d at 949.
13 219 F.3d 559 (6th Cir. 2ooo).
14 Id. at 565.
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includes an accommodation component related to pregnancy.'5 My
goal here is certainly not to resolve every aspect of that large debate.
Instead it is to fill in two important pieces that have been missing from
the discussion.

The first is that, in a broader respect than has generally been ap-
preciated, some aspects of antidiscrimination law - in particular its
disparate impact branch - are in fact requirements of accommoda-
tion. In such instances it is hard to resist the conclusion that antidis-
crimination and accommodation are overlapping rather than funda-
mentally distinct categories, despite the frequent claims of
commentators to the contrary.16 The overlap between the two catego-
ries, I suggest, also sheds light on the question of Congress's power
under Section 5 of the Fourteenth Amendment to enact laws (such as
the FMLA) that expressly mandate the provision of particular em-
ployment benefits directed toward specific groups of employees. All of
these arguments are developed in Part II below.

The second missing piece in the debate is that even those aspects of
antidiscrimination law that are not in fact accommodation require-
ments in the sense just described are similar to accommodation re-
quirements in respects that have not previously been understood. The
starting point for this argument - and this is a point that has been
recognized previously 7 - is the operation of antidiscrimination law
when an employer's reluctance to employ members of a particular
group stems from dislike of this group by customers or coworkers or
from the employer's statistically accurate generalizations about group
members. In these situations antidiscrimination law fairly obviously
operates to require employers to incur undeniable financial costs asso-
ciated with employing the disfavored group of employees - and thus
in a real sense to "accommodate" these employees. But, as Part III de-
scribes, the parallel between antidiscrimination and accommodation in
their imposition of such costs on employers is broader and embraces
additional aspects of antidiscrimination law as well. This parallel

15 See, e.g., Herma Hill Kay, Equality and Difference: The Case of Pregnancy, i BERKELEY

WOMEN'S L.J. 1, 26-28 (1985); Reva B. Siegel, Note, Employment Equality Under the Pregnancy
Discrimination Act of1978, 94 YALE L.J. 929, 929-30 (1985).

16 See, e.g., Samuel Issacharoff & Justin Nelson, Discrimination with a Difference: Can Em-
ployment Discrimination Law Accommodate the Americans with Disabilities Act?, 79 N.C. L.
REV. 307, 310-i & nn.21-22 (2001); Pamela S. Karlan & George Rutherglen, Disabilities, Dis-

crimination, and Reasonable Accommodation, 46 DUKE L.J. 1, 2-4, 9 (1996); Linda Hamilton
Krieger, Foreword-Backlash Against the ADA: Interdisciplinary Perspectives and Implications
for Social Justice Strategies, 2 1 BERKELEY J. EMP. & LAB. L. 1, 3-4 (2ooo); Rosen, supra note 7,
at 21; Stewart J. Schwab & Steven L. Willborn, Reasonable Accommodation of Workplace
Disabilities I-3, 28-29, 64 (Mar. 21, 2000) (unpublished manuscript, on file with the Harvard Law
School Library).

17 E.g., Samuel R. Bagenstos, Subordination, Stigma, and "Disability", 86 VA. L. REV. 397,
456-57 & n.223 (2000).
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complements other, non-cost arguments in the existing literature for
recognizing the conceptual and analytic commonality of antidiscrimi-
nation and accommodation."'

Part III's analysis, in addition to suggesting that antidiscrimination
shares such previously unrecognized similarities to accommodation, is
of independent interest in showing how antidiscrimination law may be
analyzed using a supply and demand framework drawn from econom-
ics. The analysis I offer in this commentary builds upon and extends
John Donohue's well-known work in this area.' 9

Part IV briefly relates the discussion of antidiscrimination and ac-
commodation offered here to the controversy surrounding affirmative
action. Part I introduces the topic by defining "antidiscrimination"
and "accommodation" more precisely.

I. DEFINITIONS

Throughout this commentary, "antidiscrimination" is used to refer
to the constitutional and statutory prohibitions on race, sex, and na-
tional origin discrimination contained in the Equal Protection Clause
of the Fourteenth Amendment and Title VII of the Civil Rights Act of
1964. Of course, both of these provisions have been subject to judicial
interpretation, and so I include in the definition of antidiscrimination
the judicial gloss that exists on the two sources of law. It is clear as
well that these two provisions are not coterminous; Title VII sweeps
more broadly in important respects to be described shortly.

Both the Equal Protection Clause and Title VII prohibit discrimi-
nation on the basis of traits other than race, sex, and national origin
(the traits mentioned just above) as well. Distinctions drawn by states
(as opposed to the federal government) on the basis of alienage gener-
ally violate the Equal Protection Clause; however, Title VII permits
them.20 By contrast, distinctions based on religion generally violate
Title VII,21 while under the Constitution they are usually scrutinized
not under the Equal Protection Clause but rather under the Free Ex-
ercise Clause of the First Amendment. 22 Because of the differences in

18 See, e.g., Kay, supra note I5, at 26-28; Martha Minow, The Supreme Court, 1986 Term-

Foreword: Justice Engendered, ioi HARV. L. REV. 10, 38-45 (1987); Cass R. Sunstein, Why Mar-
kets Don't Stop Discrimination, SOC. PHIL. & POL'Y, Spring 199i, at 22, 34-35 (199).

19 John J. Donohue III, Is Title VII Efficient?, 134 U. PA. L. REV. 1411, 1415-30 (1986).
20 See Graham v. Richardson, 403 U.S. 365, 372 (1971) ("[C]lassifications based on alienage,

like those based on nationality or race, are inherently suspect and subject to close judicial scru-
tiny" under the Equal Protection Clause); Espinoza v. Farah Mfg. Co., 4T4 U.S. 86, 95 (1973)
("[Niothing in [Title VII] makes it illegal to discriminate on the basis of... alienage.").

21 42 U.S.C. § 2oooe-2(a) (1994).
22 See Goldman v. Weinberger, 475 U.S. 503, 5o6-io (1986) (Free Exercise Clause challenge).

Of course, such distinctions might also violate the Equal Protection Clause. Ohio Adult Parole
Auth. v. Woodard, 523 U.S. 272, 292 (x998) (Stevens, J., concurring in part and dissenting in part).

[VOL. 115:642
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the scope of the Equal Protection Clause and Title VII insofar as their
application to certain groups is concerned, I limit my discussion here
to the traits of race, sex, and national origin, which are central applica-
tions of both of these provisions.

While both the Equal Protection Clause and Title VII apply to dis-
crimination on the basis of sex, such discrimination is defined more
expansively under Title VII than under the Constitution. Discrimina-
tion on the basis of sex includes discrimination on the basis of preg-
nancy under Title VII, but not under the Equal Protection Clause. 3

Again, my definition of antidiscrimination here embraces everything
that is reached by either source of law.

To see the broader respect in which Title VII sweeps more expan-
sively than the Equal Protection Clause, it is important to distinguish
between two forms of antidiscrimination liability. "Disparate treat-
ment" liability arises when employers are demonstrated to have inten-
tionally disfavored workers with particular traits (race, sex, or national
origin as relevant here).2 4 This can occur when employers facially sin-
gle these employees out for worse treatment (for instance, an express
statement that "no blacks need apply") and also when employers,
while less direct in their actions, nonetheless can be shown to have dis-
favored employees with particular traits on account of those traits (as,
for instance, when an employer rarely or never hires black applicants
and is observed to have made inappropriate racial comments). "Dispa-
rate impact" liability, by contrast, occurs when employers rely on fa-
cially neutral practices that cause disproportionate harm to a particu-
lar group of employees and are not justified by job relatedness and
business necessity.15 Behavior in this second category may result from
an underlying intent to disfavor a particular group, as discussed more
fully in Part II below, but such intent need not be demonstrated in or-
der to establish the employer's liability under the disparate impact
branch of antidiscrimination law. Title VII authorizes both forms of
antidiscrimination liability, but only disparate treatment discrimination
gives rise to heightened scrutiny under the Equal Protection Clause.2 6

Because the presence or absence of demonstrated intent is what
distinguishes disparate treatment from disparate impact, the question
of what constitutes "intent" for this purpose is obviously an important
one. Although, as described more fully in section III.C below, some
scholars have suggested broad conceptions of intent - under which,
for instance, the failure to make buildings accessible to individuals

23 See 42 U.S.C. § 2oooe(k) (994) (Title VII); Geduldig v. Aiello, 417 U.S. 484, 496-97 & n.20
(974) (Equal Protection Clause).

24 E.g., Int'l Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977).

25 E.g., id.
26 Washington v. Davis, 426 U.S. 229, 238-48 (976).
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with disabilities because of a lack of concern over those individuals'
particular circumstances may be termed a form of intentional differen-
tial treatment - such broad conceptions of intent have not been re-
flected in antidiscrimination doctrine. As the Supreme Court famously
put it in Personnel Administrator v. Feeney, 7 addressing the standard
of intent under the Equal Protection Clause, "'Discriminatory purpose'
... implies more than intent as volition or intent as awareness of con-
sequences. It implies that the decisionmaker . . . selected or reaffirmed
a particular course of action at least in part 'because of,' not merely
'in spite of,' its adverse effects upon an identifiable group. '28 Even if
the standard of intent is somewhat different under the disparate
treatment branch of Title VII (and it is not clear whether it is29), it is
clear that no existing Title VII precedent has found disparate treat-
ment liability for behavior that is the Title VII analogue of neglecting
the distinctive building-access circumstances of individuals with dis-
abilities.

Beyond the dimension of disparate treatment versus disparate im-
pact liability, Title VII may also be broader - or narrower - than the
Equal Protection Clause in certain other respects. For instance, with
regard to the standard of liability for disparate treatment discrimina-
tion in the context of race, Title VII does not provide a "bona fide oc-
cupational qualification" defense (which it does provide for sex and na-
tional origin discrimination), 30 yet Judge Richard Posner's opinion in
Wittmer v. Peters31 found such a defense in a race case brought under
the Equal Protection Clause. 32 However, such differences in the stan-
dard of liability for disparate treatment discrimination are not material
to my discussion here.

By an "accommodation" requirement for purposes of the analysis
below, I mean a legal rule that requires employers to incur special
costs in response to the distinctive needs (as measured against existing
market structures) of particular, identifiable demographic groups of
employees, such as individuals with (observable) disabilities, and im-
poses this requirement in circumstances in which the employer has no
intention of treating the group in question differently on the basis of
group membership (or "discriminating against" the group in the ca-
nonical sense). A concrete example will be helpful. Consider an em-
ployer who is required to provide a reader for a blind employee. Blind

27 442 U.S. 256 (1979).
28 Id. at 279 (citation omitted).
29 For a recent discussion of the Title VII intent standard, see Amy L. Wax, Discrimination As

Accident, 74 IND. L.J. 1129, 1146-52 (1999).
30 42 U.S.C. § 2oooe-2(e) (1994).
31 87 F.3 d 916 (7th Cir. 1996).
32 Id. at 918-21.

[Vol. 115:642
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employees comprise a particular demographic group that is readily
identifiable to outsiders. This employer is obviously required to incur
special costs in connection with employing the blind employee. These
obligations might well arise independently of any intention on the em-
ployer's part to treat blind employees differently from others on ac-
count of their blindness apart from the resulting need for readers; the
employer's refusal to provide a reader without the legal mandate
might well have stemmed purely from the cost of providing the reader.
If in fact there was no intention to treat blind employees differently on
account of their blindness apart from the resulting need for readers,
then the requirement to provide a reader is an accommodation re-
quirement within the definition used here. If, instead, the employer
intentionally treated blind employees differently on account of their
blindness apart from the resulting need for readers - even if its inten-
tional differential treatment was simply a result of customers' or co-
workers' attitudes toward blind individuals (for instance) rather than a
result of its own views of such individuals - then the requirement is
not an accommodation requirement within the definition used here.

This definition of an accommodation requirement captures the es-
sence of the dichotomy noted in the Introduction between the canoni-
cal idea of "antidiscrimination" (intentional disfavoring of group mem-
bers on account of their group membership, as in "we don't want any
type X employees working here") and the concept of special or extra
benefits for a particular group (apart from the requirement that group
membership per se be ignored). I discuss the focus of the definition on
the presence or absence of such intentional differential treatment by
employers further at the beginning of Part III below. Intent in the
definition here refers to the notion of intent reflected in existing dispa-
rate treatment doctrine, which was described just above.

The definition of an accommodation requirement offered here is
largely a conceptual one, and in this respect it differs from the defini-
tion of antidiscrimination - based as it was on the Equal Protection
Clause and Title VII - offered just above. But while the definition of
an accommodation requirement is a conceptual one, it may usefully be
illustrated by reference to specific employment law statutes.

The Family and Medical Leave Act provides a first illustration.
The FMLA requires, among other things, that employers permit un-
paid leave when an employee has a newborn child,33 and this require-
ment may well impose special costs on employers in connection with
the employment of female employees of childbearing age, although it
will also impose some costs in connection with the employment of pro-
spective fathers. The FMLA also requires that employers permit un-

33 29 U.S.C. § 2612(a)(i)(A) (1994).

2001] 649
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paid leave for employees with medical conditions that make them un-
able to perform their job functions,3 4 and this requirement may well
impose special costs on employers in connection with the employment
of female employees of childbearing age (who, if they bear children,
will be unable to work for at least a short period of time) and also in-
dividuals with disabilities, although again it will also impose some
costs in connection with the employment of other individuals as well.

If an employer's failure to provide leave in the absence of the
FMLA stemmed from an intent on its part to treat female or disabled
employees differently on account of their sex or disability status -

rather than from a genuine concern with the business costs of provid-
ing the leave - then the FMLA provisions just described will not be
accommodation requirements within the definition offered above. But
in those cases in which the failure to provide leave was genuinely in
response to the business costs (given existing market structures) of the
leave, the requirement to provide leave is an accommodation require-
ment within the definition used here.

A second example of an accommodation requirement follows from
the earlier illustration involving a blind employee. A requirement that
employers take special steps in response to the distinctive needs
(measured against existing market structures) of disabled employees
may qualify as an accommodation requirement. The Americans with
Disabilities Act requires employers to provide disabled employees, in-
cluding those who are blind, with "reasonable accommodations" unless
such accommodations would pose an "undue hardship" to the em-
ployer.3 s This aspect of the ADA may require an employer to make
physical modifications of a workplace or provide "assistive" technolo-
gies to aid in job performance.3 6 The ADA's "reasonable accommoda-
tions" provision requires employers to take special steps in response to
the distinctive needs (measured against existing market structures) of
disabled employees. Thus, the provision will be an accommodation
requirement within the definition given here whenever the employer,
prior to the legal mandate, refused to modify the workplace or provide
helpful technology purely on grounds of the financial cost of doing so
rather than based upon an intent to treat disabled employees differ-
ently on account of their group membership apart from any resulting
need of theirs for "reasonable accommodations."

As the FMLA example illustrates, an accommodation requirement
need not impose costs (relative to existing market structures) exclu-
sively in connection with the employment of a single group to meet the

34 Id. § 2612(a)(I)(D).
35 42 U.S.C. § 12,112(a), (b)(5)(A).
36 Peter David Blanck, The Economics of the Employment Provisions of the Americans with

Disabilities Act: Part I - Workplace Accommodations, 46 DEPAUL L. REV. 877, 892 (1997).

[VOL. 115:642
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definition used here; it is enough if the costs for a particular group are
disproportionately large. Indeed, even the ADA's mandate of "reason-
able accommodations," although nominally applicable only to indi-
viduals with disabilities (in contrast to the FMLA's more general, non-
class-specific provisions), may well create costs in connection with the
employment of nondisabled employees to the extent that it establishes
precedent for practices that ultimately benefit nondisabled employees
as well as individuals with disabilities. 37

II. ANTIDISCRIMINATION AS ACCOMMODATION - CASES OF
EQUIVALENCE

Turning now to the substance of my argument, this first step exam-
ines aspects of antidiscrimination law - in particular its disparate im-
pact branch - that are in fact accommodation requirements. This ar-
gument is not normative in any sense; it is simply that there is no way,
as a factual matter, to distinguish the specified aspects of antidiscrimi-
nation law from requirements of accommodation.

The idea that certain aspects of disparate impact liability under
antidiscrimination law are in fact accommodation requirements was
appreciated by Reva Siegel and also (more briefly) by Linda Krieger
and Patricia Cooney long ago in the specific context of pregnancy
claims. 38 Krieger has also noted the idea in passing in recent work.3 9

But the point about the relationship between antidiscrimination and
accommodation extends far more broadly than the pregnancy context,
and it requires much greater elaboration and emphasis than it has re-
ceived in other contexts. As explained below, important aspects of
disparate impact liability under Title VII are in fact accommodation
requirements.

These instances of equivalence between antidiscrimination and ac-
commodation make it hard to argue that the two categories are fun-
damentally distinct rather than overlapping - yet many commenta-
tors have offered just such a view. 40 Moreover, as described below, the
overlap between the two categories has important implications for the

37 See, e.g., Lisa Bornstein, Inclusions and Exclusions in Work-Family Policy. The Public Val-
ues and Moral Code Embedded in the Family and Medical Leave Act, io COLUM. J. GENDER &
L. 77, 120 (2000) (noting the value of employer rules allowing telecommuting to nondisabled em-
ployees with significant family obligations); Robert Ingle, Telecommuting: "Taking Your Work
Home with You" Will Never Be the Same Again, 33 MD. B.J., Nov.-Dec. 2ooo, at 3, 6-7 (discuss-
ing whether telecommuting is required as a "reasonable accommodation" for individuals with dis-
abilities under the ADA).

38 Siegel, supra note 15, at 940-46; Linda J. Krieger & Patricia N. Cooney, The Miller-Wohl
Controversy: Equal Treatment, Positive Action and the Meaning of Women's Equality, 13
GOLDEN GATE U. L. REV. 513, 559-60 (1983).

39 Krieger, supra note r6, at 3-4 & n.14.
40 See sources cited supra note r6.
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hotly contested question of the scope of Congress's power under Sec-
tion 5 of the Fourteenth Amendment to enact the FMLA and other
federal employment laws.

A. Disparate Impact Liability as Accommodation

This section explains how certain important aspects of disparate
impact liability are in fact accommodation requirements. Some back-
ground on disparate impact liability is important at the outset. The
genesis of this form of liability is the Supreme Court's decision in
Griggs v. Duke Power Co., 41 in which the Court held that an employer
could not use high school diplomas and general intelligence tests as
conditions of employment because such conditions disproportionately
harmed black candidates and were not sufficiently related to job per-
formance. 42 A leading gloss on the conception of disparate impact li-
ability arising from this case is that disparate impact functions as a
means of smoking out subtle or underlying forms of intentional dis-
crimination on the basis of group membership. 43

If disparate impact liability arose only in cases of underlying
(though difficult-to-prove) intentional discrimination, then it would
not require "preferential treatment" of any sort, as noted by Elizabeth
Bartholet.44  Instead, it could easily be squared with the assumption
that members of different groups "are inherently equal in ability and
intelligence. '45  But disparate impact liability clearly sweeps more
broadly, as the discussion to follow will make evident. Employers are
often required by disparate impact law to incur special costs in re-
sponse to the distinctive needs or circumstances (measured against ex-
isting market structures) of particular groups, and these requirements
may arise in situations in which the employer had no intention of
treating the group differently on the basis of group membership.
Thus, important aspects of disparate impact law are in fact accommo-
dation requirements.

As Siegel has perceptively noted, the gap between a robust concep-
tion (such as the one just described) of disparate impact liability and
the narrower color (or sex) blindness rationale for the doctrine is re-
flected in the different accounts offered in Griggs itself.46  But while

41 401 U.s. 424 (I97I).

42 Id. at429-33.

43 See, e.g., George Rutherglen, Disparate Impact Under Title VII: An Objective Theory of
Discrimination, 73 VA. L. REV. 1297, 1309-11 (1987); David A. Strauss, Discriminatory Intent
and the Taming of Brown, 56 U. CHI. L. REV. 935, IOI-11 (1089).

44 Elizabeth Bartholet, Application of Title VII to Jobs in High Places, 95 HARV. L. REV. 945,
958-59 (1982).

45 Id. at 958.
46 See Reva B. Siegel, Discrimination in the Eyes of the Law: How "Color Blindness" Dis-

course Disrupts and Rationalizes Social Stratification, 88 CAL. L. REV. 77, 95-96, 101-02 (2oo).
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Griggs may be ambivalent on the point, the post-Griggs case law and
the Civil Rights Act of i99i leave no doubt, I shall argue, about the
existence and force of the broader conception. While some applica-
tions of disparate impact liability operate to smoke out underlying in-
tentional discrimination, others impose requirements of accommoda-
tion.

A natural question to ask at this juncture, of course, concerns the
rationale for the broader scope that the courts and Congress (in the
Civil Rights Act of i99i) have given the disparate impact branch of
Title VII. The natural answer to this question, of course, is that there
is no easy, neat way of distinguishing those cases in which disparate
impact in fact points to underlying intentional discrimination from
those in which it does not. Some cases - such as many of the ones
discussed below - may be more likely to fall on one side of the line
than the other, but there is no good way to draw a clear line in ad-
vance between the two categories. For this reason the doctrine sweeps
in both even as it asserts one as its target.

z. A First Example: Grooming Rules. - A first example of the way
in which aspects of disparate impact liability are in fact accommoda-
tion requirements is that employers may be required by disparate im-
pact law to excuse particular groups of workers (defined for instance
by race) from facially neutral grooming rules that serve employers'
business interests and were adopted solely for that reason. I begin
with this example of facially neutral grooming requirements not be-
cause of its doctrinal or practical centrality (although it is far from un-
important from a practical perspective), but because the way in which
disparate impact liability acts to require accommodation in this case is
particularly clear. My discussion here does not address grooming rules
that facially distinguish between groups, say by prohibiting long hair
for male but not female employees.

The leading illustration of facially neutral grooming rules is the no-
beard requirement imposed by many employers. Because the skin
condition pseudofolliculitis barbae makes shaving impossible for a sig-
nificant number of black men (and difficult for still more), but has no
such effects on white males, some courts have found that a no-beard
rule has an unlawful disparate impact on black men. 47 For instance,
in Bradley v. Pizzaco of Nebraska, Inc. ,48 the Eighth Circuit struck
down a no-beard rule imposed by a Domino's pizza franchise on the
ground that it had a disproportionately negative effect on black men

47 Bradley v. Pizzaco of Neb., Inc., 7 F.3 d 795, 796-99 (8th Cir. 1993); Richardson v. Quik Trip
Corp., 59I F. Supp. I5I, 1153-56 (S.D. Iowa 1984); EEOC v. Trailways, Inc., 530 F. Supp. 54,
55-59 (D. Colo. 198i).

48 939 F2d 6io (8th Cir. T991) [hereinafter Bradley 1]; 7 F 3 d 795 (8th Cir. r993) [hereinafter
Bradley II].
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and was not justified by the business necessity requirement of dispa-
rate impact law.49 The court found that the Domino's franchise failed
to show business necessity even though it had acted in response to per-
ceived customer concerns about bearded employees.50

It is clear that a no-beard rule such as this could in some circum-
stances be used as a subtle means of effectuating underlying inten-
tional discrimination against black employees, as it would screen them
out disproportionately and yet is neutral on its face. (Catering to cus-
tomers' preferences for clean-shaven employees is not a prohibited
practice under Title VII, although catering to a preference for white
employees obviously would be.) As described above, the way in which
such a facially neutral rule could act as a cover for intentional dis-
crimination on the basis of a protected characteristic such as race pro-
vides the central rationale for regulating such facially neutral practices
under disparate impact liability.

But in many instances the application of disparate impact liability
to facially neutral grooming rules is in fact an accommodation re-
quirement, for two reasons. First, an employer such as the Domino's
pizza franchise is required to incur special costs in response to the dis-
tinctive needs of a particular group of workers (black men in the no-
beard example), as it must ignore its genuine business concern about
customers' reaction to a particular aspect of its employees' appearance.
In the Domino's case itself, although the court found that the employer
had not demonstrated a business necessity for its no-beard rule, at trial
the Domino's franchise had presented survey evidence that up to
twenty percent of the public would "react negatively to a delivery man
wearing a beard. ''sl This evidence suggests that the no-beard rule had
genuine support in valid business considerations, and that to abrogate
it would impose real financial costs on the employer.

The second feature of an accommodation requirement is that the
employer lacks any intention to treat a particular group of employees
differently on the basis of group membership. The existence of genu-
ine business grounds for a no-beard rule in a case such as Domino's
suggests a genuine likelihood that the employer was acting in response
to business concerns rather than based upon a subtle intention to ex-
clude blacks from its workforce.

Of critical importance to the conclusion here that some cases of
disparate impact liability for facially neutral grooming rules are in fact
accommodation requirements is, of course, the scope of the business
necessity criterion. This is so because if, contrary to the Domino's

49 Bradley I, 939 F.2d at 612-I3; Bradley 1, 7 F.3d at 797-99.

50 Bradley II, 7 F.3 d at 798-99.
51 Id. at 799.
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case, the existence of any sort of legitimate business ground were suffi-
cient to satisfy the business necessity requirement, then disparate im-
pact would rarely, if ever, extend beyond smoking out subtle forms of
intentional discrimination (in circumstances in which no legitimate
business ground of any sort could be advanced by the employer) and,
thus, would rarely, if ever, require accommodation. Although a gen-
eral definition of the business necessity criterion is elusive, the litigated
cases in the grooming area, as well as those discussed in the sections to
follow, make clear that this criterion requires something more than a
legitimate business ground of some sort in support of the employer's
challenged practice. Both the Domino's case and other cases involving
no-beard policies have found disparate impact liability despite the exis-
tence of legitimate business grounds for the policies' adoption.5 2 These
cases demonstrate the way in which the business necessity criterion
"has teeth."

This is not to say, of course, that the business necessity criterion is
never satisfied in grooming cases. In one case involving a no-beard
rule, for instance, a court affirmed a grant of summary judgment for
an employer on the ground that the need to ensure the fit of important
safety equipment on the face qualified as a business necessity.53 But
the Domino's example and other similar cases make clear that not all
genuine business considerations (such as twenty percent of the public
"react[ing] negatively" to bearded delivery personnel54) are enough to
support a showing of business necessity.

Remedies in the no-beard cases discussed above that have been de-
cided in favor of employees nicely highlight the fundamental equiva-
lence between disparate impact liability and requirements of accom-
modation. Courts typically have required employers to exempt black
men who are unable to shave from rules prohibiting beards.55 Thus,
quite directly, in these cases, disparate impact liability requires employ-
ers to incur special costs in response to the distinctive needs (measured
against existing market structures) of a particular group of employees.

But even if a court were to strike down a no-beard policy in gen-
eral (the more usual approach in the disparate impact arena outside of
the no-beard cases5 6), the end result would still be that employers
would be required, in practical effect, to incur special costs in response

52 E.g., id. at 798-99; Richardson, 591 F. Supp. at "155.
53 Fitzpatrick v. City of Atlanta, 2 F.3d 1112, 1118-21 (1 th Cir. 1993).
54 Bradley I, 7 F.3d at 799.
55 See id.; EEOC v. Trailways, 530 F. Supp. 54, 59 (D. Colo. ig8x). In Richardson, the plain-

tiff sought only monetary relief, 591 F. Supp. at x56, but the court nonetheless chose to state that
the employer could enforce the "no-beard policy against all employees except those who provide a
medical certificate" showing they could not shave, id. at ri55.

56 See, e.g., Wendy W. Williams, Equality's Riddle: Pregnancy and the Equal Treatment/
Special Treatment Debate, 13 N.Y.U. REV. L. & SOC. CHANGE 325, 368 (x984-85).
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to the distinctive needs (measured against existing market structures)
of a particular group. This is so because black men would be dispro-
portionately, though not exclusively, benefited by the legal interven-
tion, akin to the situation in the previously discussed case of the
FMLA. As Owen Fiss has noted in discussing disparate impact
claims, "a flat ban on use of the criterion will have a differential im-
pact on the two classes. '57

Thus, requirements that employees be exempted from no-beard
rules, or even that such rules be abrogated across the board, provide a
first example of the way in which certain applications of disparate im-
pact liability are in fact accommodation requirements.

2. A Second Example: Job Selection Criteria. - Disparate impact
liability may also impose requirements of accommodation in the most
familiar context in which this form of liability operates - that of fa-
cially neutral hiring screens or tests that disproportionately disadvan-
tage a particular group. Examples here include height and weight
requirements, which tend to exclude women at a higher rate than
men,58 and general ability testing, which typically excludes certain
racial groups at higher rates than others.5 9 Sometimes (perhaps often)
these requirements may be used as a means to effectuate intentional
differential treatment of a particular group on the basis of group
membership. For instance, height and weight requirements may often
have been used in the past (or even now) as a cover for intentionally
excluding women from certain positions. But even when a hiring
criterion was not imposed in an effort to exclude a particular group,
and even when the criterion does bear a reasonable relation to job
performance, the criterion may nonetheless be unlawful as a matter of
disparate impact law. In such circumstances disparate impact liability
acts as an accommodation requirement.

A prominent recent example of a case involving job selection crite-
ria is Lanning v. Southeastern Pennsylvania Transportation Author-
ity.60 The court there reversed a judgment in favor of an employer
and held that an employment screen requiring transit police officers
who might have to apprehend suspects on foot to run 1.5 miles in
twelve minutes - a screen that disproportionately disqualified women
- might not be justified by business necessity.61  This was so, the
court held, even though the employer had adopted the screen "in re-
sponse to a perceived need to upgrade the quality of its transit police

57 Owen M. Fiss, A Theory of Fair Employment Laws, 38 U. CHI. L. REV. 235, 304 (197).
58 See, e.g., Dothard v. Rawlinson, 433 U.S. 321, 329-30 ('977).
59 See, e.g., Mark Kelman, Concepts of Discrimination in "General Ability" Job Testing, 104

HARV. L. REV. 1157, ii58 (i99).
60 181 F.3d 478'(3d Cir. I999), cert. denied, 528 U.S. 113i (2000).

61 Id. at 485, 491-94.
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force, '62 and even though studies revealed "a statistically significant
correlation between" aerobic capacity (measured by the screen) and
"arrests, arrest rates and commendations." 63

Invalidating the employer's selection rule in the Lanning case
would require the employer to incur special costs in connection with
the employment of female officers, as women would be disproportion-
ately likely to fail the twelve-minute test, a test that obviously bore at
least some relation to success in apprehending offenders. Indeed, be-
cause of the relevance of the test, the Bush administration recently
withdrew from participation on the employees' side of the case.64 If,
as certainly is possible, the employer had adopted the twelve-minute
test without any intention of excluding women from the transit police
force, then - in light of the costs of abandoning the screen - its in-
validation under disparate impact law would impose an accommoda-
tion requirement on the employer.

A second recent example of the way in which disparate impact li-
ability for job selection criteria may operate to require accommodation
is provided by Banks v. City of Albany.6

1 There the court refused to
grant summary judgment to a fire department whose policy of subjec-
tive hiring based on personal contacts and familial relationships was
challenged because of the policy's negative effect on black candi-
dates.66 "Although it may be inferred that familial ties to the Albany
Fire Department and a close personal relationship with Chief Larson
are an indication of future excellence as a firefighter, Defendants offer
no support for the proposition that the Chief's subjective criterion is a
business necessity .... ,,67 Although the case involved a decision that
the employer was not entitled to summary judgment rather than a fi-
nal resolution of the case after a full trial, the foregoing quotation
makes clear that the Banks court rejected the employer's business ne-
cessity claim not on the ground that it rested on disputed material
facts that prevented summary judgment, but instead on the ground
that the justification offered by the employer was simply inadequate to
establish business necessity.

In Banks, it is possible that the department's hiring practices were
adopted for other than purely business-related reasons - for instance,
to preserve the racial composition of the existing force. But it is also

62 Id. at 481.
63 Id. at 484. On remand, the district court found for the employer, as it had the first time

around. Lanning v. Southeastern Pa. Transp. Auth., 84 Fair Empl. Prac. Cas. loi2, 1028-32
(20o0).

64 Ellen Nakashima, Justice Dept. Bows Out of a Civil Rights Case, WASH. POST, Oct. 2,
2oox, at A23 .

65 953 F. Supp. 28 (N.D.N.Y. 1997).
66 Id. at 33-36.
67 Id. at 36.
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quite possible that the department was genuinely - and correctly -

acting to maximize the effectiveness and long-term commitment of its
workforce. The Banks court notes that a candidate lacking the per-
sonal or familial connections sought by the department might nonethe-
less have "years of experience as a firefighter, perhaps even experience
as a fire chief, '68 but still it seems distinctly possible that someone with
a personal connection would be preferable from the departmental per-
spective of maximizing commitment, trust, and stability of the force.
And if in fact the department was (correctly) acting on this ground
rather than based upon an intent to keep black candidates out, then
the effect of a finding of disparate impact liability, and the concomi-
tant invalidation of the department's job selection criteria, would be to
impose an accommodation requirement on the employer, much as in
the Lanning case.

3. A Third Example: English-Only Requirements. - A third case
in which aspects of disparate impact liability are in fact accommoda-
tion requirements involves the application of disparate impact liability
to employers' English-only rules. Some employers forbid their em-
ployees to speak languages other than English at the workplace, and
these facially neutral rules may create an unlawful disparate impact on
the basis of national origin. Last year alone the Equal Employment
Opportunity Commission (EEOC) received 443 complaints challenging
English-only policies in the workplace. 69

A recent example of a case involving an English-only rule is EEOC
v. Synchro-Start Products, Inc.70 In that case an employer forbade all
employees, including those who spoke little or no English, to speak
any foreign language at the workplace. 7' The court held that the em-
ployer's English-only rule "unarguably impacts people of some na-
tional origins (those from non-English speaking countries) much more
heavily than others" and that further proceedings were needed to de-
termine whether the employer's policy met the business necessity re-
quirement of disparate impact law. 72  Synchro-Start subsequently
chose to settle the case.7 3

A recent challenge to an English-only policy in Texas likewise pro-
duced a favorable settlement for employees. There the EEOC claim
netted a startling $2.44 million for a group of eighteen Hispanic em-

68 Id.
69 T. Shawn Taylor, A New Language Barrier: More Businesses Are Requiring English To Be

Spoken on the Job, Cmi. TRIB., June 1o, 2001, § 6 (Working), at i.
70 29 F. Supp. 2d 9u1 (N.D. Ill. 1999).
71 Id. at912.
72 Id. at 912-14 & n.7 (applying 29 C.F.R. § 16o6.7 (2000) (EEOC English-only rule)).
73 Taylor, supra note 69, at 7.
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ployees who were required to speak exclusively English on the job and
who were verbally and physically harassed for violations of this rule. 4

It is clear how an English-only policy - particularly one that, like
in the Texas case, applies during break periods as well as while work-
ing 75 - may be a covert means of effectuating intentional discrimina-
tion on the basis of national origin. However, in the case of the Syn-
chro-Start policy noted above, the reason for adopting the rule was
apparently a complaint by an employee who believed that her cowork-
ers were using their Spanish language ability to speak ill of her with-
out her being able to understand their comments.7 6 As numerous
courts and commentators have emphasized, the negative effects on
employee morale that such coworker behavior causes may certainly
provide a genuine business ground for the adoption of an English-only
rule.7 7 Nonetheless, this ground may not rise to the level of business
necessity because, as described in preceding sections, business necessity
requires more than merely a plausible business reason for the chal-
lenged practice. If, in a given case, an English-only policy was
adopted without any intent to treat an employee group differently on
the basis of group membership, and if eliminating the policy would
impose costs on the employer in the form of poor coworker morale or
other difficulties, then disparate impact liability for an English-only
policy is an accommodation requirement.

Of course, in some circumstances English-only rules are permissible
under disparate impact law, including in cases in which employees
have proficiency in English and therefore, according to many (though
not all) courts, are not significantly burdened by a requirement that
English be the sole language spoken in the workplace.7 8 There appear
to be no reported cases, however, in which an English-only policy that
burdens employees with limited or no English proficiency has been

74 Id.
75 Id.
76 Id.
77 E.g., Kania v. Archdiocese of Philadelphia, z4 F. Supp. 2d 730, 736 (E.D. Pa. z998); Prado v.

L. Luria & Son, Inc., 975 F. Supp. 1349, 1357 (S.D. Fla. 1997); S. Craig Moore, English-Only
Rules in the Workplace, 15 LAB. LAW. 295, 296-98 ('999).

78 See Garcia v. Spun Steak Co., 998 F.2d 1480, 1487-88 (9th Cir. 1993); Garcia v. Gloor, 618
F.2d 264, 270-7, (5th Cir. i98o); Roman v. Cornell Univ., 53 F. Supp. 2d 223, 237 (N.D.N.Y.
1999); Kania, 14 F. Supp. zd at 736; Tan v. Standard Motor Prods., Inc., zo F. Supp. 2d 1199,
1211 (D. Kan. x998); Prado, 975 F. Supp. at 1354; Long v. First Union Corp., 894 F. Supp. 933,
941 (E.D. Va. 1995), aff'd, 86 F.3 d 115x (4 th Cir. x996); Gonzalez v. Salvation Army, No. 89-1679-
CIV-T-17, 1991 U.S. Dist. LEXIS 2692, at *4 (M.D. Fla. June 3, 1991). But see EEOC v. Pre-
mier Operator Servs., Inc., 113 F. Supp. 2d io66, 1075-76 (N.D. Tex. 2000) (reaching the opposite
conclusion about the effect of English-speaking ability on the viability of a disparate impact
claim).

2001]

HeinOnline -- 115 Harv. L. Rev. 657 2001-2002



HARVARD LAW REVIEW

upheld on grounds of the employer's business necessity.79 Again, this
suggests the reach and the scope of the business necessity requirement
of disparate impact law and, accordingly, the way in which some as-
pects of disparate impact liability are in fact accommodation require-
ments.

4. A Fourth Example: Pregnancy. - As Siegel and others have ex-
plained, the logic of disparate impact liability requires employers to
provide certain benefits, such as leave from work, to pregnant employ-
ees.80 As this conclusion suggests, and as elaborated further below, the
pregnancy setting thus provides yet another example of the way in
which some applications of disparate impact liability are in fact ac-
commodation requirements.

79 As just noted, many of the reported cases involve situations in which employees have some
English proficiency, and in these cases employers often win on the ground that their English-only
rules do not significantly burden employees. See Spun Steak Co., 998 F.2d at 1487-88; Gloor, 6x8
F.2d at 270-71; Roman, 53 F. Supp. 2d at 237; Kania, 14 F. Supp. 2d at 736; Tran, io F. Supp. 2d
at 1ii; Prado, 975 F. Supp. at 1354; Long, 894 F. Supp. at 941; Gonzalez, I991 U.S. Dist. LEXIS
21692, at *4. In many of these cases, the court also noted the business grounds supporting the
imposition of an English-only rule. Roman, 53 F. Supp. 2d at 237; Kania, 14 F. Supp. 2d at 736;
Tran, so F. Supp. 2d at 121o-i; Prado, 975 F. Supp. at 1357; Long, 894 F. Supp. at 941-42; Gon-
zalez, 1991 U.S. Dist. LEXIS 2692, at *7. But in none of these instances did the court reach any
conclusion as to the business necessity of the rule. (The Kania court is thus incorrect when it
states that in Prado the court found the English-only rule at issue to be supported by business
necessity. See Kania, 14 F. Supp. 2d at 735. Prado simply found that the rule "further[ed] a le-
gitimate business interest." Prado, 975 F. Supp. at 1357.) The Kania court concluded (in dicta, as
it had already ruled against the employees on the ground that their English proficiency refuted
any real burden of an English-only rule) that the rule in question had a "valid business justifica-
tion," Kania, 14 F. Supp. 2d at 736, but the court made no finding of business necessity in support
of the rule. Tran is similar to Kania. See Tran, io F. Supp. 2d at 1210-11. Meanwhile, in Long v.
First Union Corp., No. 95-1986, 1996 WL 281954 (4 th Cir. May 29, 1996), the Fourth Circuit
ruled in favor of the employer on a claim of discriminatory application of an English-only rule,
but the appeal did not raise any issue about the general permissibility of the rule itself, see id. at
"i & n.2. The employer in Velasquez v. Goldwater Memorial Hospital, 88 F. Supp. 2d 257
(S.D.N.Y. 2000), likewise prevailed, but the case was argued purely on a disparate treatment the-
ory, id. at 26x-62, and thus there was no issue of business necessity under disparate impact law.
Similarly, no issue of business necessity was raised in Gotfryd v. Book Covers, Inc., No. 97-C-
7949, 1999 U.S. Dist. LEXIS 235 (E.D. Ill. Jan. 6, 1999); the employer prevailed there because of
the small number of incidents involving use of a foreign language that had occurred and the ab-
sence of an explicit policy requiring the use of English, id. at *8-24. Finally, as already noted,
some courts rule in favor of employees on challenges to English-only rules. See Premier Operator
Services, 113 F. Supp. 2d at 1073-76; EEOC v. Synchro-Start Prods., Inc., 29 F. Supp. 2d 9n1,

912-14 (N.D. Ill. 1999); Saucedo v. Bros. Well Serv., Inc., 464 F. Supp. 919, 922-23 (S.D. Tex.
1979). In two of these three cases (Premier Operator Services and Saucedo), the court explicitly
found that the employer's English-only policy was not justified by business necessity. Premier
Operator Services, 113 F. Supp. 2d at 1070-71, 1073; Saucedo, 464 F. Supp. at 922.

80 Deborah A. Calloway, Accommodating Pregnancy in the Workplace, 25 STETSON L. REV.
I, 39-40, 42-43 (1995); Krieger & Cooney, supra note 38, at 525 & 11.40, 559-60; Laura Schlicht-

mann, Comment, Accommodation of Pregnancy-Related Disabilities on the Job, 15 BERKELEY J.
EMP. & LAB. L. 335, 370-88, 403-04 (1994); Siegel, supra note 15, at 940-46.
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As just suggested, a central application of disparate impact liability
in the pregnancy context involves the provision of leave time from
work. Some courts hold that facially neutral employer policies permit-
ting no or limited time off for illness or disability (including pregnancy)
create an unlawful disparate impact on female employees. Thus, for
example, in EEOC v. Warshawsky & Co.,8 ' the court granted summary
judgment against an employer on the ground that its policy of dis-
charging all first-year employees who requested long-term sick leave
had a disproportionately negative effect on women (because of their
ability to become pregnant) and was not justified by business neces-
sity.12 Other courts have similarly ruled in favor of employees on dis-
parate impact claims challenging the absence of leave time.8 3 The
EEOC guidelines likewise provide that the absence or inadequacy of a
leave policy may create an unlawful disparate impact on female em-
ployees.

8 4

Since the enactment of the Family and Medical Leave Act, the fail-
ure to provide an appropriate leave period is independently unlawful;
the FMLA requires medical leave for employees with conditions (in-
cluding pregnancy-related conditions) that prevent them from perform-
ing their job functions.8 ' Section II.C below discusses the implications
of this parallel between the FMLA and disparate impact liability for
the current controversy over Congress's power under Section 5 of the
Fourteenth Amendment to enact the FMLA's medical leave provision.

As suggested by the parallel between disparate impact law and the
FMLA - which was one of the laws used in Part I above to illustrate
the concept of an accommodation requirement - some aspects of dis-
parate impact liability in the pregnancy context are in fact accommo-
dation requirements. This is so because the provision of medical leave,
even unpaid medical leave, entails real financial costs for employers in
connection with the employment of women of childbearing age (as well

81 768 F. Supp. 647 (N.D. Ill. i99i).
82 Id. at 651-55. As noted below, the Warshawsky court found the absence of a business ne-

cessity despite the fact that it was applying a more employer-friendly framework for business
necessity than the one that exists today. See infra note 113.

83 E.g., Abraham v. Graphic Arts Int'l Union, 66o F.2d 811, 818-20 (D.C. Cir. g8i) (reversing
a grant of summary judgment for an employer because a pregnant employee had shown that the
employer's ten-day leave limitation had a disparate impact on women and the employer had not
adequately defended its approach); Miller-Wohl Co. v. Comm'r of Labor & Indus., 69z P.2d 1243,

1251-52 (Mont. 1984) (concluding, in the course of upholding a state law requiring leave for preg-
nancy, that an employer's no-leave policy for first-year employees had a disparate impact on
women), vacated and remanded, 479 U.S. 5050 (1987), judgment and opinion reinstated, 744 P.2d
871 (Mont. I987).

84 29 C.F.R. § 1604.Jo(c) (2000).
SS 29 U.S.C. § 2612(a)(i)(D) (1994).
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as other employees who use such leave),8 6 and thus a legal rule requir-
ing such leave is an accommodation requirement whenever an em-
ployer's prior failure to provide the leave reflected these business costs
rather than an intent to exclude female employees on account of their
sex. Of course, the failure to provide any sort of medical or sick leave
might in some cases reflect underlying intentional discrimination
against women, who are more likely to need such leave because of
their ability to become pregnant. But it is equally clear that this fail-
ure could reflect purely the business costs of offering such leave.

As noted above, several commentators pointed out the relationship
between disparate impact liability and accommodation of pregnancy
almost two decades ago.87 Nonetheless, other commentators have of-
ten overlooked the point. These commentators have asserted, without
explaining why Title VII's disparate impact branch is not to the con-
trary, that employers are under no obligation to avoid facially neutral
practices that disproportionately harm female employees; instead,
according to these commentators, employers must simply avoid
singling out pregnancy for worse treatment than other conditions. For
instance, it is sometimes contended that (apart from the FMLA) firms
need not offer leave for childbirth unless such leave is offered for other
health conditions.8 " One author writes, "[A]n employer who promptly
discharges an employee who becomes disabled may also fire the dis-
abled pregnant employee."8' 9 Another states that "employers [must]
make available to pregnant women only what they make available to
men for other conditions." 90

These commentators' views are quite puzzling. It is almost as if
the very existence of the disparate impact branch of liability under Ti-
tle VII is being ignored, often based on a reading of the second clause

86 See, e.g., Samuel Issacharoff & Elyse Rosenblum, Women and the Workplace: Accommodat-

ing the Demands of Pregnancy, 94 COLUM. L. REV. 2154, 2191-92 (1994).
87 See Krieger & Cooney, supra note 38, at 559-6o; Siegel, supra note 15, at 940-46.
88 E.g., ROBERTA M. SPALTER-ROTH & HEIDI I. HARTMANN, UNNECESSARY LOSSES:

COSTS TO AMERICANS OF THE LACK OF FAMILY AND MEDICAL LEAVE 3, 41 (i99o).
89 Maria O'Brien Hylton, "Parental" Leaves and Poor Women: Paying the Price for Time Off,

52 U. PITT. L. REV. 475, 5o6 n.138, 512 (1991).
90 Lucinda M. Finley, Transcending Equality Theory: A Way Out of the Maternity and the

Workplace Debate, 86 COLUM. L. REV. ii8, 1125 (1986). At various points, Wendy Williams
offers similar-sounding statements about the permissibility of facially neutral rules that may dis-
proportionately burden female employees. Williams, supra note 56, at 348, 350 n.102, 351. How-
ever, her detailed discussion of disparate impact liability in the pregnancy context, see id. at 364-
65, 372-73, suggests that what she may actually mean by the earlier statements is that, while dis-
parate impact liability may indeed invalidate facially neutral rules, women in such cases are not
entitled to any special exemption from such rules; instead these rules must be invalidated across
the board. See id. at 368-69. But the idea that across-the-board invalidation means the absence
of any special benefit for women overlooks Fiss's correct observation that even a "flat ban" on a
practice that has a disparate impact will produce differential benefits for various groups. Fiss,
supra note 57, at 304.
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of the Pregnancy Discrimination Act of 1978 (PDA)91 that the Supreme
Court appears, in California Federal Savings & Loan Ass'n v.
Guerra,92 to have rejected. 93 Indeed, the Reagan Justice Department
tried unsuccessfully to argue precisely the claim that disparate impact
liability was not available in the pregnancy context, but the Seventh
Circuit, in an important decision, Scherr v. Woodland School Commu-
nity Consolidated District No. 5o,94 promptly rejected this contention.
The Scherr court relied heavily on the Supreme Court's decision in
Guerra and held that summary judgment had been improperly granted
for an employer on a disparate impact claim brought by a pregnant
employee. 95 Indeed, even a Title VII minimalist such as Richard Ep-
stein concludes that "it appears that the full apparatus of disparate
impact would apply to pregnancy cases under the statute, as it does to
ordinary cases of sex discrimination. '96

To be sure, the pregnancy context differs from the examples dis-
cussed in the prior sections in the sense that there is some unrest, and
even some outright conflict, in the case law. While the pregnancy
cases discussed above point to the way in which aspects of disparate
impact liability are in fact accommodation requirements, other deci-
sions in the pregnancy context (not, however, cited by the commenta-
tors who deny any legal obligation to take special steps in response to
the circumstances of pregnant employees) offer narrower conceptions
of disparate impact liability.

The leading example here is Judge Richard Posner's opinion in
Troupe v. May Department Stores Co.97 The employee there had been
fired after repeatedly arriving late to work because of morning sick-

91 42 U.S.C. § 2oooe(k) (1994).
92 479 U.S. 272 (1987).

93 See id. at 284-86. Spalter-Roth and Hartmann, Hylton, and Williams all invoke the second
clause of the PDA. SPALTER-ROTH & HARTMANN, supra note 88, at 3; Hylton, supra note 89,
at 506 n.138; Williams, supra note 56, at 348. But the Guerra Court, after giving its (seemingly
different) interpretation of this clause, cemented the contrast with the view of these authors by
stating that "[s]everal commentators have construed the second clause of the PDA in [the way it
was describing]." Guerra, 479 U.S. at 285 & n.16. The sources cited by the Court are Siegel, su-
pra note 15, at 937, and Andrew Weissman, Note, Sexual Equality Under the Pregnancy Dis-
crimination Act, 83 COLUM. L. REV. 690, 693 & n.26 (1983). As described above, Siegel's central
thesis is that disparate impact liability requires special steps in response to the needs of pregnant
employees. Likewise, Weissman's essential argument, although not phrased in terms of disparate
impact, is that the law requires various forms of special treatment for pregnant employees. See
Weissman, supra, at 693-97, 709-21. The reference to Siegel's and Weissman's articles is thus
inconsistent with the idea that employers' sole legal obligation is to avoid singling out pregnancy
for worse treatment than other conditions.

94 867 F.2d 974 (7 th Cir. 1988).
95 Id. at 977-81, 983-84.
96 RICHARD A. EPSTEIN, FORBIDDEN GROUNDS: THE CASE AGAINST EMPLOYMENT

DISCRIMINATION LAWS 349 (1992).
97 2o F.3 d 734 (7th Cir. 1994).
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ness and just before beginning a scheduled medical leave of absence
from which the employer apparently feared she would not return.98

Judge Posner acknowledged the general availability of disparate im-
pact liability in the pregnancy context but then rejected its applicabil-
ity to the case at hand on the ground that disparate impact liability
cannot serve, he wrote, as "a .warrant for favoritism."99  Employers,
according to Judge Posner, "can treat pregnant women as badly as
they treat similarly affected but nonpregnant employees."'100 The
treatment of disparate impact liability in Troupe is arguably dicta be-
cause "the only kind of discrimination alleged" in the case was dispa-
rate treatment, 1 1 but subsequent courts have relied on Troupe as the
basis for their disparate impact holdings.102

Dormeyer v. Comerica Bank-Illinois,1°3 another Posner opinion, is
similar to Troupe. Dormeyer offered a narrow vision of disparate im-
pact liability, a form of liability that, Judge Posner wrote, exists to
identify situations in which, "through inertia or insensitivity, compa-
nies [are] following policies that gratuitously - needlessly - although
not necessarily deliberately, exclude[] black or female workers from
equal employment opportunities.' ' 0 4 Dormeyer, like Troupe and other
opinions relying on Troupe, did not offer a response to any of the con-
trary judicial authority, from either pregnancy or non-pregnancy cases,
discussed above. 05

The version of disparate impact liability reflected in Troupe and
Dormeyer - and also in some non-pregnancy cases, such as the Fin-
negan decision (also authored by Judge Posner) quoted in Dormeyer'0 6

- cannot be squared with the body of case law discussed up to now.
Starting with the Domino's case discussed in section II.A.i above, this
case law shows that business necessity requires something more than a
minimal business justification or a showing that the policy in question

98 Id. at 735-36.

99 Id. at 738.
100 Id.
101 Id. at 736.
102 Dormeyer v. Comerica Bank-Ill., 223 F.3 d 579, 583 (7th Cir. 2ooo); Kennedy v. Schoenberg,

Fisher & Newman, Ltd., No. 9 3 -C-4518, i997 WL 285488, at *13 (N.D. Ill. May i9, 1997), aff'd,

14o F. 3d 716 (7th Cir. 1998). Armstrong v. Flowers Hospital, Inc., 33 F.3 d 13o8, 13i6-17 (sith Cir.

1994), also relied on Troupe in discussing a pregnant employee's disparate impact claim, but it had
already ruled against the employee on that claim because of an evidentiary failure to establish the
adverse effect of the challenged policy on pregnant employees. Id. at 1315-16.

103 223 F.3d 579 (7th Cir. 2000).

104 Id. at 583 (quoting Finnegan v. Trans World Airlines, Inc., 967 F.2d ii6i, II64 (7th Cir.

1992)) (emphasis added).
105 For a criticism of Troupe on this ground, see Schlichtmann, supra note go, at 408 nn.492,

495.
106 See Dormeyer, 223 F.3 d at 583 (quoting Finnegan, 967 Fd at 1164).
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is not, to use the terminology of Finnegan, "gratuitous[].'' 1 The Fin-
negan conception, also reflected in Troupe and Dormeyer, is a signifi-
cant departure from the case law discussed previously. And, as de-
scribed just below, this conception seems especially hard to justify
after the passage of the Civil Rights Act of i99I.

5. The Concept of "Business Necessity" in the Supreme Court and
in Congress. - As just described, disparate impact liability may im-
pose requirements of accommodation through its invalidation of fa-
cially neutral rules that disproportionately burden particular groups of
employees. Also as discussed above, critical to the overlap between
disparate impact liability and requirements of accommodation is the
scope of the business necessity criterion. This is so because if, contrary
to most of the cases discussed above, the business necessity criterion
required merely some legitimate business ground for the employer's
decision, then disparate impact liability would rarely, if ever, operate to
require accommodation; instead, it would function largely or exclu-
sively as a way to smoke out subtle forms of intentional discrimination
(in circumstances in which no legitimate business ground could be ad-
vanced by the employer).

The scope of the business necessity criterion was the subject of an
important controversy in the Supreme Court in the late ig8os. Justice
O'Connor's plurality opinion in Watson v. Fort Worth Bank & Trust 0 8

offered a deferential formulation of business necessity; employers were
merely required to have a "legitimate business purpose[]" for the prac-
tice challenged under disparate impact law.10 9 The following year, the
recently appointed Justice Kennedy joined the four members of the
Watson plurality to form a majority in Wards Cove Packing Co. v.
Atonio,1 10 which held that "the dispositive issue" for purposes of the
business necessity criterion was "whether a challenged practice serves,
in a significant way, the legitimate employment goals of the em-
ployer." 1 "A mere insubstantial justification," according to the Court,
"will not suffice, because such a low standard of review would permit
discrimination to be practiced through the use of spurious, seemingly
neutral employment practices." 1 2 But, the Court concluded, the chal-
lenged practice need not be "'essential' or 'indispensable' to the em-
ployer's business for it to pass muster."11 3

107 Finnegan, 967 F.2d at mI64.
108 487 U.S. 977 (988).
109 Id. at 999.
110 490 U.S. 642 (1989).

III Id. at 659.
112 Id.
113 Id. The Wards Cove standard was the one applied by the court in EEOC v. Warshawsky,

768 F. Supp. 647 (N.D. I1. i99i), discussed in the preceding section. See id. at 655; supra note 82.
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Whether the opinions in Watson and Wards Cove reflected a retreat
from earlier Supreme Court formulations of the business necessity cri-
terion is the subject of some dispute.' 14 But what is clear is that to the
extent Wards Cove (the only opinion that was binding precedent, as
Watson was only a plurality opinion) did mark such a retreat, it is no
longer good law. In the Civil Rights Act of i99i, Congress specifically
employed the phrase "business necessity" to describe what was re-
quired for an employer to prevail in a disparate impact case.113  The
interpretive memorandum accompanying the relevant portion of the
Act states that "business necessity" is "intended to reflect the concepts
enunciated by the Supreme Court in Griggs v. Duke Power Co., and in
the other Supreme Court decisions prior to Wards Cove Packing Co. v.
Atonio."1' 16 Furthermore, the Act provides that this interpretative
memorandum is the only source of legislative history that may be "re-
lied upon in any way" in interpreting the business necessity require-
ment imposed by the Act." 7 Thus, whether or not the majority opin-
ion in Wards Cove altered the business necessity standard (and
certainly the interpretive memorandum quoted above suggests Con-
gress's own view of the matter), the rule after i991 is that the business
necessity criterion must be met free of any dilution by Wards Cove.
The Lanning and Bradley v. Pizzaco of Nebraska opinions discussed
above take the same view.'1 While a majority of the Supreme Court
is perhaps inclined toward a somewhat narrower conception of dispa-
rate impact liability, Congress has made clear its preference, which, in
this area of statutory law, is of course controlling.

B. Implications for the Relationship Between Antidiscrimination and
Accommodation

Many commentators have suggested that antidiscrimination (de-
fined in terms of existing constitutional and Title VII law, as stated
above) and accommodation are fundamentally distinct rather than
overlapping notions.' 19 But the insights offered here into aspects of
disparate impact liability that are in fact accommodation requirements
suggest some obvious difficulties with this common view. The present

114 Compare Note, The Civil Rights Act of igor: The Business Necessity Standard, 1o6 HARV.

L. REV. 8g6, 899 (1993) (suggesting retreat), with Michael Carvin, Disparate Impact Claims Under
the New Title VII, 68 NOTRE DAME L. REV. 1153, 1161-62 (993) (suggesting no retreat).

115 42 U.S.C. § 2oooe-2(k)(i)(A)(i) (994).
116 137 CONG. REC. 28,680 (iggi) (internal citations omitted).

117 Civil Rights Act of 9gi, Pub. L. No. 102-r66, § io5(b), 105 Stat. 1071, 1075 (1991).
118 Lanning v. Southeastern Pa. Transp. Auth., 181 F.3d 478, 488 & n.13 (3d Cir. 1999); Bradley

II, 7 F.d 795, 797 (8th Cir. 1993).
119 See sources cited supra note 6.

[Vol. 115:642

HeinOnline -- 115 Harv. L. Rev. 664 2001-2002



ANTIDISCRIMINATION AND ACCOMMODATION

section describes and responds to claims that antidiscrimination and
accommodation are sharply different categories.

.. Distinguishing Antidiscrimination from Accommodation. - As
a first example of the idea that antidiscrimination (as defined under
existing constitutional and Title VII law) and accommodation are fun-
damentally distinct rather than overlapping categories, Pamela Karlan
and George Rutherglen argue, in a prominent article on the Americans
with Disabilities Act, that this Act's express requirement that employ-
ers "mak[e] reasonable accommodations" to the needs of individuals
with disabilities sets the ADA "profound[ly]" apart from Title VII.12o
Citing Title VII, Karlan and Rutherglen contend that "under the civil
rights statutes that protect women [and] blacks ... plaintiffs can com-
plain of discrimination against them, but they cannot insist upon dis-
crimination in their favor.' 12' The authors explicitly contrast this ap-
proach with the ADA's express mandate of "reasonable
accommodations."' But the difficulty with this view is that it fails to
recognize the case law, discussed above, imposing accommodation re-
quirements as a matter of Title VII disparate impact law. As de-
scribed in section II.A above, important aspects of disparate impact
liability under Title VII require employers to incur special costs in re-
sponse to the distinctive needs and circumstances (measured against
existing market structures) of particular groups and impose such re-
quirements even in the absence of any intentional differential treat-
ment of such groups by the employer - just as various applications of
the ADA's express mandate of "reasonable accommodations" have this
pair of features, as noted in Part I above. Even when the remedy for a
finding of disparate impact under Title VII is an across-the-board ab-
rogation of the challenged practice instead of merely an exemption for
a particular group, the application of disparate impact liability is an
accommodation requirement because, as noted above, even "a flat ban
on use of the criterion will have a differential impact on the two
classes."'

23

The notion that antidiscrimination and accommodation are funda-
mentally distinct rather than overlapping categories is also a theme
voiced by Samuel Issacharoff and Justin Nelson. These authors con-
tend that "the ADA marks a ... departure" from Title VII, even from
Title VII's regulation of "facially-neutral criteria" under the disparate
impact branch of the law.' 24 "[U]nder the ADA," they write, "there is

120 Karlan & Rutherglen, supra note 6, at 41.
121 Id. at 3 (emphasis added).
122 Id. at 2-4.

123 Fiss, supra note 57, at 304.
124 Issacharoff & Nelson, supra note i6, at 35. To be precise, Issacharoff and Nelson refer to

the use of facially neutral criteria in education rather than in the employment setting regulated by
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an intervening duty to alter the work environment, even if a disabled
employee may never be as productive as a non-disabled potential em-
ployee."1 25 But their claimed contrast between Title VII and the
ADA's "reasonable accommodations" mandate overlooks the way in
which, as described above, Title VII likewise requires employers to "al-
ter the work environment, even if [the] employee may never be as pro-
ductive as [other] potential employee[s]." When, for instance, disparate
impact law prohibits facially neutral grooming rules that maximize an
employer's profits, this law is requiring an employer to "alter the work
environment" in response to the circumstances of individuals who are
less effective employees from the employer's profit-maximizing busi-
ness perspective.

Like Issacharoff and Nelson, Sherwin Rosen, Stewart Schwab and
Steven Willborn all draw clear contrasts between Title VII and the
ADA's mandate of "reasonable accommodations.' 26 Krieger's view is
similar: "The ADA," she writes, incorporates "a profoundly different
model of equality from that associated with traditional non-
discrimination statutes like Title VII," as the ADA requires that dis-
abled individuals "in certain contexts ... be treated differently, argua-
bly better," than other workers.1 27 Again, these perspectives are hard
to reconcile with the ways in which disparate impact liability under
Title VII imposes accommodation requirements across the range of set-
tings described in section II.A above.

The argument here is not that because Title VII's disparate impact
branch tracks the "reasonable accommodations" provision of the ADA
in requiring certain forms of accommodation, race and other traits
covered by Title VII are therefore somehow "the same as" the trait of
disability. Obviously there are differences across these contexts; the
analogy to disability is certainly, as Mari Matsuda has written in dis-
cussing this issue, "inexact. 1 28  Nonetheless, seeing the relationships
between the Title VII categories and disability is important for pre-
cisely the reason Matsuda notes: "[D]isability law confronts head-on
the fact of difference among human beings and the benefit gained
from accommodating those differences." 129  My central point here is
that traits covered by Title VII require - and in some cases in fact re-

Title VII. Id. at 315 & n.40. However, nothing in their discussion suggests that they see any dis-
tinction for this purpose between the education setting and the employment setting.

125 Id. at 315-16.
126 Rosen, supra note 7, at 21; Schwab & Willborn, supra note 6, at 1-3, 28-29, 64.
127 Krieger, supra note 16, at 3-4.
128 Mari J. Matsuda, Voices of America: Accent, Antidiscrimination Law, and a Jurisprudence

for the Last Reconstruction, ioo YALE L.J. 1329, 1381 (i9gi).
129 Id. at 1381-82.
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ceive - accommodation through the operation of disparate impact li-
ability.

2. The Domain of Disparate Impact Liability. - Karlan and
Rutherglen, for their part, defend the sharp distinction they draw be-
tween antidiscrimination and accommodation by reference to the idea
that "an underlying assumption of the disparate impact case law [un-
der Title VII] is that it is the selection procedures, rather than the ele-
ments of the job itself as currently configured, that have caused the
disparate impact."1 30 They claim that the ADA's "reasonable accom-
modations" provision, by contrast, relates to restructuring the "ele-
ments of the job itself.' 3 1 This view, however, is inconsistent with the
disparate impact case law under Title VII in contexts such as groom-
ing, English-only rules, and pregnancy (all discussed in section II.A
above); a rule requiring no facial hair, specifying the use of the English
language, or prohibiting leave for medical conditions is plainly an
"element of the job itself" rather than (or at least in addition to) a se-
lection procedure. Disparate impact liability, like the ADA's "reason-
able accommodations" provision, challenges the way in which the job
is defined or structured in addition to the way in which candidates are
selected for positions.

It might be urged in response to my argument that the disparate
impact cases that have been successful at the Supreme Court level have
all involved challenges to selection procedures rather than challenges
to the "elements of the job itself." And selection procedures fall com-
fortably within the ambit of section 703(a)(2) of Title VII, which regu-
lates discriminatory deprivation of employment opportunities, while
challenges to the "elements of the job itself" fit more naturally under
section 7o3(a)(I), which prohibits discrimination in the "terms, condi-
tions, or privileges of employment.' 32 As just suggested, the Supreme
Court has never had to decide whether disparate impact claims can
arise under section 703(a)(i). But Congress's statutory codification of
disparate impact liability in the Civil Rights Act of i99i strongly sup-
ports the conclusion that this form of liability is available under sec-
tion 7o3(a)(I) as well as under section 703(a)(2). The Act provides that
"[a]n unlawful employment practice based on disparate impact is estab-
lished" under specified conditions, 33 and section 703(a) of Title VII de-
fines the term "unlawful employment practice" as including both dis-
crimination in the "terms, conditions, or privileges of employment"
(section 703(a)(I)) and discriminatory deprivation of employment op-

130 Karlan & Rutherglen, supra note 16, at 9 n.34 (second emphasis added).
131 Id. at 9.
132 42 U.S.C. § 2oooe-2(a)(i), (2) (1994).

133 Id. § 20ooe-2(k)(iXA) (emphasis added).
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portunities (section 703(a)(2)). 1 34 Furthermore, numerous courts of ap-
peals have held that disparate impact liability is available under sec-
tion 7o3(a)(I) as well as section 7o3(a)(2). 135 Still a further point is that
some employment practices simply cannot be exclusively categorized
as either selection procedures or "elements of the job itself." This was
true, for example, of the no-beard policy in the Domino's case dis-
cussed in section II.A.i above; that rule was both a hiring criterion
and a condition of the job once obtained. Similarly, one could easily
imagine the requirement that officers be able to run 1.5 miles in twelve
minutes in the Lanning case discussed above being applied periodically
to current employees as well as to applicants (although in the actual
case union protests led the employer to replace discipline for current
employees' failure to meet the requirement with rewards for meeting
it136). It is hard to see a reason for declaring a no-beard rule or other
measure unlawful as a selection procedure but lawful as an "element of
the job itself"; indeed, if anything, one would think that the current
employee has the greater interest to be protected. Moreover, a limita-
tion focused exclusively on selection procedures would seemingly be of
little practical importance because a candidate, once hired, could pre-
sumably be fired for failing to meet the requirement. For all of these
reasons, the distinction between selection procedures and "elements of
the job itself" seems an untenable mechanism for limiting the scope of
disparate impact liability, as well as a restriction that lacks support in
existing doctrine.

All of this is not to say that altering selection procedures and alter-
ing the "elements of the job itself" are alike in every respect. Eco-
nomic analysis of changes in job elements, for instance, differs from
economic analysis of changes in selection criteria - a point to which I
return in detail in section III.B.2 below.

3. The Importance of Disparate Impact Liability. - A further re-
sponse to my claim that antidiscrimination and accommodation are
overlapping rather than fundamentally distinct categories is the idea
that disparate impact liability, which constitutes the site of the overlap,
is only a marginal or unimportant feature of the antidiscrimination
category. Krieger makes just this argument, as do Issacharoff and
Nelson.

37

A good way to think about this argument is to ask whether it
would matter if the disparate impact form of liability were eliminated

134 Id. § 200oe-2(a)(i), (2).

135 E.g., Garcia v. Spun Steak Co., 998 F.2d 1480, 1485-86 (gth Cir. 1993); Colby v. J.C. Penney
Co., 8i F.2d 1119, 1126-27 (7th Cir. 1987).

136 Lanning v. Southeastern Pa. Transp. Auth., i81 F.3d 478, 483 (3d Cir. 1999), cert. denied,
528 U.S. 1131 (2000).

137 Issacharoff & Nelson, supra note i6, at 3i 7 n.49; Krieger, supra note 16, at 3 n.14.
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from Title VII. Such a change would, roughly speaking, do to Title
VII what Washington v. Davis138 did to the Equal Protection Clause of
the Fourteenth Amendment. I think it is clear that it would matter a
great deal if Title VII were altered in this way. Certainly Congress
thought it would matter, as it quickly responded to a 1989 Supreme
Court decision 139 cutting back on (although not even eliminating) dis-
parate impact liability by codifying this form of liability, and its con-
tours, in the Civil Rights Act of x99x.140

Krieger defends her position by noting that the number of disparate
impact claims is small compared to the total number of litigated Title
VII claims. 14i That is certainly correct, as John Donohue and Peter
Siegelman have shown. 142 But the simple number of disparate impact
claims is not a good measure of their underlying importance - a point
that Donohue and Siegelman were careful to note in their work. 43

The number of disparate impact claims is not a reliable predictor of
their actual importance for precisely the reasons - noted by Krieger
herself - that these claims are limited in number: plaintiffs must iden-
tify general employment practices (such as the no-beard rule discussed
above) that disproportionately harm a particular group, and they must
present statistical evidence of such harm.' 44 That sort of case obvi-
ously has much broader potential impact than an individual disparate
treatment case targeting a specific employment action taken against a
particular individual. If a no-beard rule is struck down in a suit
against a Domino's franchise, many other employers are likely to con-
sider altering their grooming policies in response, whereas a finding of
individual discriminatory behavior by a Domino's franchise would
presumably have relatively little effect outside the Domino's franchise.
Of course, some of the disparate treatment cases in Donohue and
Siegelman's numbers may be systemic disparate treatment (or "pattern
or practice") cases rather than individual disparate treatment actions,
and these systematic disparate treatment cases may be more like dis-
parate impact actions in the breadth of their effects; but given the
small volume of Title VII class actions in Donohue and Siegelman's

138 426 U.S. 229 (1976).
139 Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989).
140 Pub. L. No. 102-166, § 105(a), 105 Stat. 1071, 1074-75 (I99

i
) (codified at 42 U.S.C.

§ 2oooe-2(k) (1994)).
141 Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach to Dis-

crimination and Equal Employment Opportunity, 47 STAN. L. REV. i6I, x162 n.3 (1995), cited in
Krieger, supra note 16, at 3 n.14.

142 John J. Donohue mH & Peter Siegelman, The Changing Nature of Employment Discrimina-
tion Litigation, 43 STAN. L. REV. 983, 998 (iggi).

143 See id. at 998 n.57.
144 Krieger, supra note 141, at 1162 n.3.

2001]

HeinOnline -- 115 Harv. L. Rev. 669 2001-2002



HARVARD LAW REVIEW

study,145 the number of systemic disparate treatment cases is likely to
be quite small.

For all of the foregoing reasons, the argument that disparate impact
liability is peripheral or unimportant to antidiscrimination law is un-
persuasive. Even if one does not believe that disparate impact is at
the absolute core of the antidiscrimination category, it is far from mar-
ginal. And although the grooming, English-only, and pregnancy ex-
amples discussed above may be special in various respects, the exam-
ples involving job selection criteria are absolutely central to disparate
impact law. It follows, therefore, that the way in which disparate im-
pact liability imposes accommodation requirements provides an impor-
tant counterweight - not just a marginal objection - to the idea that
antidiscrimination and accommodation are fundamentally distinct
rather than overlapping categories.

C. Implications for Section 5 of the Fourteenth Amendment

The foregoing discussion has shown that certain applications of
disparate impact liability under Title VII are in fact accommodation
requirements. This section traces some implications of this argument
for Congress's power under Section 5 of the Fourteenth Amendment to
enact various federal employment laws. The starting point is the judi-
cial precedent supporting the conclusion that disparate impact liability
under Title VII is within Congress's Section 5 power. After describing
that precedent, I will argue that legal rules that expressly mandate the
provision of particular benefits to employees, but that have the same
substantive scope as applications of disparate impact liability, should
similarly be held to be within Congress's Section 5 power.

i. Judicial Precedent Upholding Disparate Impact Liability Under
Title VII as Within Congress's Section 5 Power. - Because some as-
pects of disparate impact liability under Title VII are in fact accom-
modation requirements, this form of liability clearly goes beyond the
prohibition of subtle or underlying forms of intentional discrimination,
although, as described above, an important part of what it does is to
catch such instances. How does the scope of disparate impact liability
affect Congress's power under Section 5 to impose this form of liabil-
ity? As noted previously, Section 5 is Congress's only source of power
when authorizing private actors to sue state governments for money
damages.

Section 5 empowers Congress to "enforce, by appropriate legisla-
tion, ' 146 the substantive provisions of the Fourteenth Amendment, in-
cluding the Equal Protection Clause. The Equal Protection Clause it-

145 Donohue & Siegelman, supra note 142, at io9-2 i.
146 U.S. CONST. amend. XIV, § 5.
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self does not subject practices that create a disparate impact to any
form of heightened scrutiny (although, as noted in Part I above, it does
subject various forms of disparate treatment, or demonstrably inten-
tional, discrimination to such scrutiny). 14 7 However, this limitation of
the Equal Protection Clause does not alone take Title VII's disparate
impact branch outside of Congress's Section 5 power. The Equal Pay
Act,148 for instance, is generally thought to go (somewhat) beyond
what is prohibited by the Equal Protection Clause itself, 149 and yet
federal courts of appeals have repeatedly held that the Act is within
Congress's Section 5 power. 150

Similarly, in decisions spanning more than two decades, courts of
appeals that have considered Congress's Section 5 power to impose
disparate impact liability under Title VII have uniformly upheld it as
within this power. 15 1 The Supreme Court, for its part, has recently re-
affirmed that "(l]egislation which deters or remedies constitutional vio-
lations can fall within the sweep of [Congress's] enforcement power
even if in the process it prohibits conduct which is not itself unconsti-
tutional."152  "Congress is not limited to mere legislative repetition of
this Court's constitutional jurisprudence. " 15 3 Legislation that deters or
remedies constitutional violations is, in the words of Christopher Eis-
gruber and Lawrence Sager, "instrumentally useful" in preventing un-
constitutional behavior. 54 Acting against a sufficient backdrop of past
instances of unconstitutional behavior, Congress may legislate so long
as the legislation in question "exhibit[s] 'congruence and proportional-
ity between the injury to be prevented or remedied and the means
adopted to that end.""15 5  Applying the current Supreme Court frame-
work, several recent lower federal court decisions have held that dis-

147 Washington v. Davis, 426 U.S. 229, 239-48 (1976).

148 29 U.S.C. § 2o6(d) (1994).

149 See, e.g., Varner v. Ill. State Univ., 226 F.3 d 927, 932-33 (7 th Cir. 2000), cert. denied, 121 S.

Ct. 2241 (2ooi); Anderson v. State Univ. of N.Y., 107 F. Supp. 2d 158, 163 (N.D.N.Y. 2000).

150 See Siler-Khodr v. Univ. of Tex. Health Sci. Ctr. San Antonio, 261 F.3 d 542, 550 (5th Cir.
2001) (citing cases).

1S5 Okruhlik v. Univ. of Ark., 255 F.3 d 615, 624-27 (8th Cir. 200,); In re Employment Dis-

crimination Litig. Against the State of Ala., 198 F.3 d 1305, 1319-24 (iith Cir. i999); Liberles v.
County of Cook, 709 F.2d 1122, 1135 (7th Cir. 1983); Scott v. City of Anniston, 597 F.2d 897, 899-
900 (5th Cir. i979). The Seventh Circuit has expressly reserved the question whether Title VII's
disparate impact branch is within Congress's power under the Supreme Court's recent Section 5
decisions. Erickson v. Bd. of Governors of State Colls. & Univs. for Northeastern Ill. Univ., 207

F.3d 945, 952 (7th Cir. 2ooo), cert. denied, 121 S. Ct. 1187 (2001).
152 City of Boerne v. Flores, 521 U.S. 507, 518 (1997) (emphasis added).
153 Bd. of Trs. of the Univ. of Ala. v. Garrett, 121 S. Ct. 955, 963 (2001).
154 Christopher L. Eisgruher & Lawrence G. Sager, Congressional Power and Religious Liberty

After City of Boerne v. Flores, z997 SUP. CT. REV. 79, 87-88.
155 Garrett, 121 S. Ct. at 963, 964-66 (quoting City of Boerne, 521 U.S. at 520).
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parate impact liability under Title VII is within Congress's Section 5
power.'

5 6

A prominent 1999 decision by the Eleventh Circuit in a race dis-
crimination case, for instance, held that disparate impact liability was
within the Section 5 power because "[a]lthough the plaintiff is never
explicitly required to demonstrate discriminatory motive" in a dispa-
rate impact case under Title VII, a "finding of disparate impact can be
highly probative of the employer's motive since a racial 'imbalance is
often a telltale sign of purposeful discrimination,"' which in turn is
subject to searching judicial review under the Equal Protection
Clause. 157 Thus, according to the Eleventh Circuit, a showing of for-
bidden disparate impact is related to the underlying constitutional vio-
lation of prohibited intentional discrimination even though Title VII's
disparate impact branch undoubtedly sweeps more broadly in its cov-
erage.158 This linkage between disparate impact liability and the un-
derlying constitutional violation - viewed against the backdrop of
"the troubling persistence of race discrimination in public employ-
ment," according to reports cited by the Congress enacting the relevant
legislation - sufficed, according to the Eleventh Circuit, to sustain
disparate impact liability as within Congress's Section 5 power.15 9 As
the court emphasized, its reasoning was not to be read to say that in a
disparate impact suit a "plaintiff must prove discriminatory intent... ;
it is clear that what plaintiffs must demonstrate is a discriminatory re-
sult, coupled with a finding that the employer has no explanation as to
why the challenged practice should be sustained as a job related busi-
ness necessity."'

60

The Supreme Court itself has not yet addressed Congress's power
under Section 5 to enact the disparate impact branch of Title VII.
(Somewhat relatedly, the Court last Term in Alexander v. Sandoval'6 l

found it unnecessary to decide whether a disparate impact regulation
was authorized by a congressional statute prohibiting intentional dis-
crimination.162 ) Would the Supreme Court come out the same way as
the lower court precedent on the question of Congress's Section 5
power to enact the disparate impact branch of Title VII? I do not at-
tempt to provide a comprehensive answer to this question because my

156 Okruhlik, 255 F.3d at 624-27; In re Employment Discrimination Litig., ig8 F.3 d at 1319-24;

Reynolds v. Ala. Dep't of Transp., 4 F. Supp. 2d 1092, 1098-1112 (M.D. Ala. i998).
157 In re Employment Discrimination Litig., 198 F.3d at 1319-21 (quoting International Broth-

erhood of Teamsters v. United States, 431 U.S. 324, 339-40 n.20 (1977)).
158 Id. at 1321-22.

159 Id. at 1321-24.
160 Id. at 1322 (emphasis added).
161 121 S. Ct. 1511 (2001).

162 Id. at 15is, I5x6. The statute in question was § 6o of Title VI of the Civil Rights Act of

1964, 42 U.S.C. § 2oood (1994).
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central point here is instead the relationship between Congress's Sec-
tion 5 power to impose disparate impact liability under Title VII and
its power to impose legal rules that expressly mandate the provision of
particular benefits to employees; however, a few points are worth not-
ing briefly here alongside the substantial commentary that already ex-
ists on the question of Congress's Section 5 power to impose disparate
impact liability under Title VII.163

First, as described above, some members of the Supreme Court
showed an inclination, prior to the Civil Rights Act of i99i, toward a
narrow conception of disparate impact liability, stemming from a def-
erential standard of business necessity.164 Such an approach would
certainly make disparate impact liability easier to uphold as within
Congress's power under Section 5, but it would also mean that dispa-
rate impact liability was less apt to impose requirements of accommo-
dation. However, the Civil Rights Act of 1991 makes clear that the
business necessity standard is more substantial, as described above. 165

The Court's possible distaste for this broader view might suggest that
it would be reluctant to find it within Congress's power under Section
S, for, if the Court is stuck with Congress's conception of disparate
impact liability as a general matter, at least it can still be the final ar-
biter of whether this conception may be applied in suits against state
governments for money damages.

A second and countervailing point, though, is that the robust con-
ception of disparate impact liability embraced by Congress in the Civil
Rights Act of 1991 plays an important role in ferreting out subtle
forms of intentional discrimination and, therefore, is connected to the
prevention and remediation of violations of the underlying substantive
constitutional prohibition on intentional discrimination. A robust con-
ception of disparate impact liability plays such an important role in
ferreting out subtle instances of intentional discrimination because, as
described in section II.A above, there is simply no easy, neat way of
separating out subtle instances of intentional discrimination from other
behavior, and therefore a robust conception of disparate impact liabil-
ity is needed to police underlying intentional discrimination effectively.
To be sure, a narrow conception of disparate impact liability, achieved
through a deferential standard of business necessity, would guarantee
that few or no findings of liability would be made in the absence of in-
tentional discrimination, but it would do so only at the cost of leaving

163 See, e.g., Eisgruber & Sager, supra note 154, at 90-92; Daniel J. Meltzer, Congress, Courts,

and Constitutional Remedies, 86 GEO. L.J. 2537, 2547-48 (i998); Robert C. Post & Reva B.
Siegel, Equal Protection by Law: Federal Antidiscrimination Legislation After Morrison and Ki-
mel, 11o YALE L.J. 441, 467-73 (2000).

164 See cases cited supra notes io8-i 13 and accompanying text.
165 See sources cited supra notes IIS-iiS and accompanying text.
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additional cases of intentional discrimination undetected. This is so
because it is entirely obvious that employers would often be able to
come up with some sort of legitimate business ground for their prac-
tices even when their motives are in fact discriminatory. Only by
ratcheting up the standard of justification to a robust notion of busi-
ness necessity can the system catch a larger fraction of the instances of
true underlying intentional discrimination.

The Eleventh Circuit decision discussed above alternately brackets
and reflects the competing considerations just described, and also the
ambivalence that, as discussed earlier, Siegel detected in the seminal
disparate impact case, Griggs v. Duke Power Co. For instance, at one
point in the Eleventh Circuit's opinion, the court seemed to suggest an
almost airtight link between disparate impact liability and intentional
discrimination (although it pulled back with the insertion of "proba-
bly" at the end): "If, after a prima facie demonstration of discrimina-
tory impact, the employer cannot demonstrate that the challenged
practice is a job related business necessity, what explanation can there
be for the employer's continued use of the discriminatory practice
other than that some invidious purpose is probably at work?"'166 As
Siegel and Robert Post note, if this attempt by the court to "reconcile"
the disparate impact and intentional discrimination standards "were
taken seriously, it would suggest a fundamental reworking of an im-
portant area of Title VII jurisprudence.' 1 67 But Post and Siegel go on
to note that "it is not at all clear that the Eleventh Circuit meant for its
own conclusion to be taken seriously, for the court goes out of its way
to emphasize the view that disparate impact doctrine can be applied to
the states without alteration.' 168 The Eleventh Circuit couched its ul-
timate conclusion in language that seems to try to mediate between the
conflicting conceptions it was juggling: "[T]he core" (and thus not the
exclusive) "injury targeted by" (and thus not necessarily coterminous
with) disparate impact liability is "intentional discrimination," and
thus "the disparate impact provisions of Title VII can reasonably be
characterized as 'preventive rules' that evidence a 'congruence be-
tween the means used and the ends to be achieved. '1169

The important point for my purposes here is that the Eleventh Cir-
cuit's holding, like those of the other decisions cited earlier, sustains
Congress's power under Section 5 to impose the disparate impact
branch of Title VII with, as Post and Siegel note, no suggestion that

166 In re Employment Discrimination Litig. Against the State of Ala., io8 F.3d 1305, 132r-22

(i ith Cir. o999) (emphasis added).
167 Post & Siegel, supra note 163, at 452.
168 Id. at 452 n.5i.
169 In re Employment Discrimination Litig., x98 F.3d at 1322 (emphasis added) (quoting City of

Boerne v. Flores, 521 U.S. 507, 530 (I997)).

[VOL. 115:642

HeinOnline -- 115 Harv. L. Rev. 674 2001-2002



ANTIDISCRIMINATION AND ACCOMMODATION

disparate impact liability differs from its usual scope when suits for
money damages are brought against the states.17 0 As already noted,
my central goal here is not to provide a normative or doctrinal defense
of this result (a task that others have taken up 7 '), but simply to de-
scribe the state of existing doctrine in the lower federal courts. The
next section traces some implications for laws that, like disparate im-
pact liability, operate to require accommodation in some instances, but
do so more directly by expressly mandating the provision of particular
benefits to employees.

2. Implications for the FMLA and Other Express Mandates. - As
just described, existing doctrine holds Title VII's disparate impact
branch to be within Congress's power under Section 5 despite the fact
that disparate impact liability sweeps more broadly than the prohibi-
tion on intentional discrimination contained in the Equal Protection
Clause itself. What does this conclusion imply for Congress's power
under Section 5 to enact legal rules that expressly mandate the provi-
sion of particular benefits to employees - in other words, rules that,
unlike disparate impact liability, carry their "accommodationist" as-
pects transparently on their face?

Consider a concrete example. Recall that prohibitions on speaking
languages other than English in the workplace may create an unlawful
disparate impact on the basis of national origin. Suppose that Con-
gress, concerned about the problem of English-only policies in the
workplace and eager to legislate directly on the issue rather than rely-
ing on the less transparent route of disparate impact liability under Ti-
tle VII, passes a law - similar to one recently passed at the state level
by California 72 - requiring employers to allow employees with lim-
ited or no English proficiency to use their native language in conversa-
tions with coworkers unless an English-only rule can be shown to be a
"business necessity." This is the same substantive standard as under
Title VII, for, as described above, English-only policies automatically
cause disproportionate harm based on national origin when applied to
employees with limited or no English proficiency (and thus the only
remaining issue for disparate impact liability is whether an employer
can show business necessity).1 7 3

The substantive standard set forth in Title VII and shared by the
hypothetical law will help to catch some instances of underlying inten-
tional discrimination, as mentioned above and as suggested by the
facts of reported cases such as EEOC v. Premier Operator Services,

170 Post & Siegel, supra note 63, at 452 n.51.
171 E.g., id. at 467-73; Eisgruber & Sager, supra note 154, at 90-92.

172 2001 Cal. Legis. Serv. 295 (A.B. Boo) (West).
173 See EEOC v. Synchro-Start Prods., Inc., 29 F. Supp. 2d 9ii, 912-13 (N.D. I1. z999).
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Inc. 7 4 (in which an English-only policy was imposed by a company
whose president also made repeated ethnic slurs175) and Saucedo v.
Brothers Well Service, Inc.176 (in which a prohibition on speaking
Spanish was instituted at a company that also employed a foreman
who engaged in "manifest racial discrimination"177). But, as described
in section II.A.3 above, a substantive rule such as this also sweeps in
other instances (ones in which there is no intentional discrimination),
and in this respect it is an accommodation requirement, for it forces
employers to bear genuine business costs wholly apart from any intent
on their part to treat employees differently based on their national ori-
gin. The mix of ferreting out intentional discrimination and imposing
accommodation requirements is the same with disparate impact liabil-
ity under Title VII and with the hypothetical law, as the substantive
standards are the same in both cases. It follows that if there is a suffi-
ciently close relationship, for Section 5 purposes, between disparate
impact liability under Title VII and the prevention or remediation of
unconstitutional intentional discrimination - as the lower court
precedent discussed above suggests there is - then there must be a
sufficiently close relationship, for Section 5 purposes, between the hy-
pothetical law and the prevention or remediation of unconstitutional
intentional discrimination. Surely courts should not be fooled by the
form in which a law appears.

As suggested briefly above, a separate aspect of the determination
whether legislation is within Congress's power under Section 5 in-
volves an inquiry (whose precise status is unclear under recent Su-
preme Court precedent) into whether Congress acted against a suffi-
cient backdrop of past instances of unconstitutional behavior. 178 The
backdrop issue is interesting here because of the difference in the en-
actment dates of the two laws under consideration - Title VII's dis-
parate impact branch, which became applicable to states with the en-

174 113 F. Supp. 2d 1o66 (N.D. Tex. 2000).
175 Id. at 1071.
176 464 F. Supp. 99 (S.D. Tex. 1979).
177 Id. at 920.
178 Compare Bd. of "Ilrs. of the Univ. of Ala. v. Garrett, 121 S. Ct. 955, 966 (2001) (beginning the

Section 5 analysis by noting the absence of a sufficient backdrop of past instances of unconstitu-
tional behavior, and only then stating that "even were it possible" to find such a backdrop, the
scope of the requirements imposed by the legislation in question "would raise ... concerns" on
account of their breadth in relation to the underlying substantive constitutional prohibition (em-
phasis added)), with Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 82-91 (2000) (concluding first that
the legislation in question had far broader scope than the relevant substantive constitutional pro-
hibition, and then proceeding to examine the record before Congress to discern whether that re-
cord might nonetheless provide a basis for the legislation by showing a backdrop of past instances
of unconstitutional behavior, and finally stating that such a lack of support in the legislative re-
cord "is not determinative of the § 5 inquiry").
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actment of the Equal Employment Opportunity Act of i972,179 and
the hypothetical law, enacted, we suppose, today. Obviously, the
backdrops of the two laws might be quite different.

Even more intriguing timing questions - now linking back to the
issue of the relationship between the legislation in question and the
underlying substantive constitutional prohibition - arise from the fact
that the practice of relying on facially neutral policies to engage in sub-
tle forms of intentional discrimination may well have become less
common over time. (Note that this practice may also be more or less
common in the context of different protected traits such as race or
sex.) This change over time is of significance here because the practice
of relying on facially neutral policies to engage in subtle forms of in-
tentional discrimination is precisely what provides the link between
the challenged legislation and the underlying substantive constitutional
prohibition. If (and this is an important if) legislation is always as-
sessed, for Section 5 purposes, based on the circumstances existing at
the time of its enactment, then it is possible that Title VII's disparate
impact branch has a sufficiently close link, for Section 5 purposes, to
the underlying substantive constitutional prohibition, while the hypo-
thetical law with identical substantive scope enacted today would not.
The oddness of that result may suggest that legislation should be as-
sessed on an ongoing basis rather than simply in light of the circum-
stances existing at the time of its enactment.18 0

All of these points have important implications for resolution of the
recurring question in the courts of Congress's Section 5 power to enact
the Family and Medical Leave Act. As noted above, the FMLA re-
quires employers to provide unpaid leave in the event of, among other
things, medical conditions that render employees unable to perform
their job functions.1 8 ' Most of the FMLA cases raising a Section 5 is-
sue have involved this provision of the Act.182

The medical leave provision of the FMLA is openly "accommoda-
tionist"; it expressly requires that a particular benefit be provided to
employees. Numerous courts have emphasized this point in conclud-
ing that the provision is not within Congress's Section 5 power.1 83 As
one court reasoned, "[T]he FMLA ... creates an affirmative obligation

179 Pub. L. No. 92-261, 86 Stat. 103 (1972).
180 For related discussion, see Meltzer, supra note 163, at 2548 n.70.
181 29 U.S.C. § 2612(a)(i)(D) ('994).
182 See Laro v. New Hampshire, 259 F.3d r, 17 (ist Cir. 2001) (listing cases). Kazmier v. Wid-

mann, 225 F.3d 519 (5th Cir. 2000), a Section 5 case, involved both the medical leave provision
and a separate provision of the FMLA requiring employers to provide leave to employees who
wish to care for ill family members.
183 See Lizzi v. Alexander, 255 F.3 d 128, 135 (4 th Cir. 2001); Chittister v. Dep't of Cmty. &

Econ. Dev., 226 3d 223, 229 (3rd Cir. 2000); Sims v. Univ. of Cincinnati, 219 F.3d 559, 565 (6th

Cir. 2000); Hale v. Mann, 219 F.3d 61, 69 (2d Cir. 2000).
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on the part of the States to provide twelve weeks of leave. Nothing in
the Equal Protection Clause, of course, creates such an obligation. 18 4

What these courts have not noticed, however, is that the substan-
tive scope of the FMLA provision is quite similar to that of disparate
impact liability under Title VII - which, in turn, has repeatedly been
upheld as within Congress's Section 5 power, as noted above. As de-
scribed in section II.A.4 above, a number of courts have held that Title
VII's disparate impact branch makes unlawful some facially neutral
employer policies disallowing leave for medical conditions, including
pregnancy, because of the policies' disproportionate harm to female
employees.18 5 Assuming that the remedy in such circumstances is gen-
eral invalidation of the challenged policy - the usual remedy in a dis-
parate impact case 186 

- the ultimate effect of the application of dispa-
rate impact liability is that the employer is required to offer medical
leave to its employees. Of course, this is precisely what is required by
the FMLA. Thus, just as in the English-only example above, an
openly "accommodationist" law turns out to have a substantive scope
quite similar to that of disparate impact liability. Note also that pro-
tection of female employees suffering from pregnancy-related medical
conditions was clearly in Congress's mind in passing the medical leave
provision of the FMLA, as the purposes section of the Act specifically
refers to the goal of ensuring the availability of leave for "eligible
medical reasons (including maternity-related disability).1 8 7

The substantive scope of the FMLA's medical leave provision is ac-
tually somewhat broader than that of disparate impact liability be-
cause, as described above, disparate impact liability in the leave con-
text requires a showing that a facially neutral policy disallowing leave
disproportionately harms female employees.' 8 The FMLA provision,
by contrast, in effect presumes such disproportionate harm. The
FMLA provision also lacks a "business necessity" defense for employ-
ers, although it does contain certain other defenses. a8 9 Nonetheless,
the parallels between the FMLA provision and disparate impact liabil-
ity are sufficiently strong that opposing conclusions about Congress's
power under Section 5 to enact them may be unwarranted.

184 Sims, 219 F.3 d at 565 (emphasis added).
185 See EEOC v. Warshawsky & Co., 768 F. Supp. 647, 651-55 (N.D. Ill. 1991); cases cited su-

pra note 83.
186 See, e.g., Williams, supra note 56, at 368.
187 29 U.S.C. § 26oi(b)(4) (1994) (emphasis added). The separate provision of the FMLA re-

quiring leave after the birth of a child, id. § 2612(a)(i)(A), does not relate to pregnancy-related
medical conditions at all because the leave is specifically described as for the purpose of "carfing]
for" the newborn child. Thus, this provision is not discussed here.

188 See, e.g., Warshawsky, 768 F. Supp. at 651-54.
189 See 29 U.S.C. § 2614(a)(3), (b).

[VOL. T15:642

HeinOnline -- 115 Harv. L. Rev. 678 2001-2002



ANTIDISCRIMINATION AND ACCOMMODATION

This suggestion, and its implicit idea that the FMLA provision may
be within Congress's power under Section 5, require some further
fleshing out in light of the unanimous conclusion of the federal courts
of appeals that the FMLA provision is not within Congress's Section 5
power.190 One important threshold question is whether the specific
application of Title VII disparate impact liability to employer policies
that disallow leave for medical conditions is within Congress's Section
5 power (even if Title VII disparate impact liability in general is within
that power). Although a number of the cases addressing Congress's
Section 5 power to enact Title VII's disparate impact branch have
arisen in the race context, the Eighth Circuit has addressed the ques-
tion in the specific context of disparate impact liability on the basis of
sex. 191 According to the Eighth Circuit, Title VII's "prophylactic ban
on disparate impact discrimination" on the basis of sex is sufficiently
closely related, for Section 5 purposes, to the goal of preventing "un-
constitutional intentional discrimination. '" 192 Moreover, in the view of
the Eighth Circuit, the demonstrated backdrop of past instances of
discriminatory behavior at the time Congress enacted the Equal Em-
ployment Opportunity Act of 1972, while somewhat limited, was none-
theless adequate because "Supreme Court jurisprudence has indicated
that '[a]fter Congress has legislated repeatedly in an area ... that may
reduce the need for fresh hearings and prolonged debates' . . . [, and]
[a]t the same time Congress was passing the 1972 Act, it was also con-
sidering the Equal Rights Amendment," in connection with which it
held "extensive hearings and received numerous reports detailing" sex
discrimination by the states.' 93 Parallel to the Eighth Circuit decision,
courts addressing Congress's Section 5 power to enact the Equal Pay
Act (which, as noted above, is similar to disparate impact liability in
that it has a scope different from that of the underlying substantive
constitutional prohibition) have unanimously upheld the Act notwith-
standing the limits of the record before Congress as to the backdrop of
past instances of unconstitutional behavior.' 94

But disparate impact liability in the particular context of employer
leave policies, as opposed to the context of sex discrimination generally,
raises special issues; this is so because the link between the employer
practice and sex discrimination is mediated by the condition of preg-

190 See Laro v. New Hampshire, 259 F.3d 1, 16-17 (ist Cir. 2001) (citing cases).

191 See Okruhlik v. Univ. of Minn., 255 F3d 615, 624-27 (8th Cir. 2001).

192 Id. at 626-27 (citing In re Employment Discrimination Litigation Against the State of Ala-

bama, I98 E 3d 1305, 132 1-24 (iith Cir. '999)) (internal quotation marks omitted).
193 Id. at 625-26 (quoting Fullilove v. Klutznick, 448 U.S. 448, 503 (198o) (Powell, J., concur-

ring)).
194 See, e.g., Siler-Khodr v. Univ. of Tex. Health Sci. Ctr., 261 F.3 d 542, 550-51 (5th Cir. 2001)

(discussing cases addressing the record before Congress of past instances of unconstitutional be-
havior).
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nancy - a fact that has constitutional importance because distinctions
based on pregnancy, unlike distinctions based on sex, do not give rise
to heightened scrutiny under the Equal Protection Clause. 195 The ab-
sence of heightened scrutiny means that most distinctions based on
pregnancy are constitutional, and it therefore follows that a law would
be difficult to uphold under Section 5 on the ground that it prevented
or remedied unconstitutional discrimination against pregnant employ-
ees. Indeed, precisely this sort of reasoning underlies the Supreme
Court's conclusion in Board of Trustees of the University of Alabama v.
Garrett196 that Title I of the Americans with Disabilities Act is beyond
Congress's Section 5 power, for distinctions based on disability, like
distinctions based on pregnancy, do not give rise to heightened consti-
tutional scrutiny.197 The Garrett Court, after concluding that states
were not behaving unconstitutionally as "long as their actions toward
[individuals with disabilities] are rational," readily concluded that
"[t]he legislative record of the ADA . . fails to show that Congress did
in fact identify a pattern of irrational state discrimination in employ-
ment against the disabled," and that, in any event, the ADA's provi-
sions swept far more broadly than the (limited) scope of the underlying
substantive constitutional prohibition.1 98

As noted above, however, distinctions based on sex do give rise to
heightened scrutiny, and thus discrimination on the basis of sex, as dis-
tinguished from discrimination on the basis of pregnancy, is often un-
constitutional. As Judge Kermit Lipez has put it, "[tihe universe of
constitutional governmental conduct based on gender is small," and
thus congressional legislation "designed to prevent gender discrimina-
tion presumptively captures a wider range of unconstitutional conduct
than" congressional legislation designed to prevent discrimination on
the basis of a trait (such as pregnancy) that receives no heightened
scrutiny.199 The critical question for Title VII disparate impact liabil-
ity as applied to employer leave policies is therefore whether such poli-
cies can constitute a subtle means of effectuating intentional discrimi-
nation against female (as opposed to pregnant) employees. An
affirmative answer seems quite reasonable, as pregnancy is a very
common reason for needing medical leave and is, of course, exclusively
a female occurrence. Thus, just as English-only rules may be a back-
door means of intentionally discriminating on the basis of national ori-

195 See United States v. Virginia, 518 U.S. 515, 531-34 (1996) (sex-based distinctions receive
heightened scrutiny); Geduldig v. Aiello, 417 U.S. 484, 494-95 (1974) (pregnancy-based distinc-
tions do not receive heightened scrutiny).

196 121 S. Ct. 955 (2001).

197 Id. at 963-64; Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 442-47 (I985).
198 Garrett, 12i S. Ct. at 964-65 (emphasis added).
199 Laro v. New Hampshire, 259 F.3 d 1, 19-20 (Ist Cir. 2001) (Lipez, J., dissenting).
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gin (as described above), so too no-leave policies may be a backdoor
means of intentionally discriminating against female employees. In-
deed, perhaps Congress recognized this connection between policies
disallowing leave and discrimination on the basis of sex when it pro-
vided that one of the purposes of the FMLA was to "promote the goal
of equal employment opportunity for women and men, pursuant to
[the Equal Protection Clause]."200

Apart from the threshold matter of Title VII disparate impact li-
ability under Section 5, a second set of questions related to Congress's
Section 5 power to enact the FMLA medical leave provision involves
the two timing issues noted in connection with the English-only dis-
cussion above. Taking the two issues in reverse order, the first point is
that (simply to repeat what was said above) the practice of relying on
facially neutral policies to engage in subtle forms of intentional dis-
crimination may have become less common by the time the FMLA
was enacted than it was when the Equal Employment Opportunity
Act (EEOA) was passed in 1972. As relevant here, the critical ques-
tions are to what degree did states in the pre-enactment period of the
FMLA decline to provide medical leave, and how likely is it that such
decisions were influenced at least in part by a desire to discourage too
high a level of employment of women of childbearing age, based per-
haps on stereotypes about the capabilities and commitment levels of
such employees?

On the other timing issue, the inquiry concerns the existence of a
demonstrated backdrop of unconstitutional sex discrimination at the
time the EEOA was enacted versus the existence of such a backdrop
at the time the FMLA was enacted. There is an important conceptual
point to be made here. Although there was (presumably) less sex dis-
crimination in the period leading up to the FMLA's passage in 1993
than in the pre-I972 period preceding the enactment of the EEOA -
and thus one would accordingly think that the FMLA provision would
be harder to uphold than the EEOA - the degree to which such sex
discrimination was actually unconstitutional was far greater in the
pre-FMLA period than in the pre-I972 period. This is so because in
the pre-I972 period distinctions based on sex did not receive any form
of heightened scrutiny.201 The lack of heightened scrutiny means that
many distinctions based on sex presumably were constitutional. Thus,
ironically, there is at least one respect in which the FMLA provision
may actually be easier to uphold as within Congress's Section 5 power
than disparate impact liability on the basis of sex under Title VII.

200 29 U.S.C. § 26oi(b)(5) (U994).201 See Reed v. Reed, 404 U.S. 71, 76 (19711).
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The argument here has not, of course, settled definitively the ques-
tion whether the FMLA's medical leave provision is within Congress's
Section 5 power. Not addressed at all here are the specific details of
the evidentiary record before Congress as to unconstitutional sex dis-
crimination in the period preceding the enactment of the FMLA. My
point has simply been that the FMLA's medical leave provision has a
substantive scope similar to that of the applications of disparate im-
pact liability described in section II.A.4 above, and thus that existing
precedent finding disparate impact liability to be within Congress's
Section 5 power supports the conclusion that the FMLA provision is
likewise within that power.

III. ADDITIONAL PARALLELS BETWEEN ANTIDISCRIMINATION
AND ACCOMMODATION

Certain aspects of disparate impact liability under antidiscrimina-
tion law are in fact accommodation requirements, as described above.
This is not a normative claim in any respect; it is simply a factual
claim that antidiscrimination and accommodation are identical in the
specified instances.

In other cases, antidiscrimination and accommodation are not iden-
tical, but nonetheless they share fundamental parallels. Even those
aspects of antidiscrimination law that prohibit intentional discrimina-
tion, and thus cannot qualify as accommodation requirements, share
important and previously unrecognized similarities with accommoda-
tion requirements. In terms of the divide between disparate treatment
and disparate impact discrimination, such prohibitions on intentional
discrimination straddle the two categories; when intent can actually be
demonstrated, prohibitions on intentional discrimination may be ac-
complished through disparate treatment liability, and when intent ex-
ists but cannot be proven, they may be accomplished through dispa-
rate impact liability.

The claim at this point is not that there is no normative difference
at all between prohibitions on intentional discrimination (whether
achieved through disparate treatment or disparate impact liability) and
requirements of accommodation, just that they share certain normative
similarities. Intentional discrimination might be thought to be mean-
ingfully different as a category from the failure to accommodate be-
cause the two types of behavior are distinguished precisely by the
presence of intentional differential treatment on the basis of group
membership in the first case. The distinction based on the presence or
absence of such intentional differential treatment may not be a sound
one, but the point of what follows is not to question it. Thus I do not
here claim a general or overarching normative equivalence between
antidiscrimination and accommodation, although section III.C below
briefly describes some existing arguments in the literature in support of
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this view. Instead, my focus is on the narrower point that prohibitions
on intentional discrimination and requirements of accommodation
share certain important similarities that have not been understood in
the existing literature.

Given the discussion just above of the scope of Congress's power
under Section 5 of the Fourteenth Amendment, a natural question here
is whether the similarities described below between prohibitions on in-
tentional discrimination and requirements of accommodation provide
any basis for concluding that accommodation requirements are suffi-
ciently related to the prohibition on intentional discrimination con-
tained in the Equal Protection Clause itself to provide a new argument
for upholding accommodation requirements as within Congress's Sec-
tion 5 power. The answer to this question would seem to be "no," for
while, as described above, courts have held that disparate impact li-
ability is within Congress's Section 5 power notwithstanding its "ac-
commodationist" aspects, the cost-based parallels described below be-
tween prohibiting intentional discrimination and requiring accommo-
dation do not appear to be doing any work in support of this
conclusion. Thus, the parallels described below are offered not be-
cause they bear upon the power of Congress to impose accommodation
requirements under Section 5 but because of their conceptual and ana-
lytic significance.

Prohibitions on intentional discrimination embrace employer be-
havior based on several causal factors: (i) employer animus toward a
particular group; (2) customer or coworker animus toward the group;
(3) correct employer beliefs that group members are lower quality or
higher cost employees on average; and (4) incorrect employer beliefs
that group members are lower quality or higher cost employees on av-
erage.20 2 The third and fourth categories of behavior are commonly
referred to as "statistical discrimination. '20 3  When employer beliefs
are correct, such statistical discrimination is "rational. '20 4

As a way of introducing the discussion to follow, I begin with a
point that will be familiar to some readers. The point is the way in
which prohibitions on discrimination based upon customer or co-
worker attitudes or upon correct employer beliefs about a particular

202 E.g., David A. Strauss, The Law and Economics of Racial Discrimination in Employment:

The Case for Numerical Standards, 79 GEO. L.J. 16ig, 1623 & n.13 (1991).
203 See, e.g., David Charny & G. Mitu Gulati, Efficiency Wages, Tournaments, and Discrimina-

tion: A Theory of Employment Discrimination Law for "High-Level" Jobs, 33 HARV. C.R.-C.L. L.
REV. 57, 63-66 (I998).

204 See id. at 63-64. As Charny and Gulati note earlier in their article, the general concept of
animus discrimination, reflected in the first two categories listed in the text, is an oversimplifica-
tion, but, as was true for Charny and Gulati, it captures the essential features necessary for my
analysis. See id. at 62 nIg.
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group impose financial costs on employers, much as do accommo-
dation requirements. After briefly making that familiar point, I de-
scribe a more general set of cost-based parallels between prohibitions
on intentional discrimination and requirements of accommodation.

A. Customer/Coworker Discrimination and Rational Statistical
Discrimination (Briefly)

The familiar observation about discrimination based upon cus-
tomer or coworker attitudes or upon correct employer beliefs about a
particular group - an observation that bears repeating here because
of its relationship to the analysis offered in Part II above - is that
prohibitions on these types of discrimination require employers to in-
cur real financial costs in connection with the employment of certain
groups. 20 5 In this respect such prohibitions on intentional discrimina-
tion are similar to requirements of accommodation.

Consider first prohibitions on discrimination based on customer or
coworker attitudes. For instance, Title VII forbids employers to refuse
to hire female candidates to work with particular customers even
though those customers would be highly reluctant to work with a
woman.20 6  Such prohibitions target not employers who themselves
exhibit animus toward a particular group of employees but rather em-
ployers who engage in purely profit-maximizing economic behavior -
just as employers who refuse to incur additional costs to provide
physical or other accommodations to particular employees are often
engaging in such behavior. In the context of discrimination based on
customer or coworker attitudes, antidiscrimination law is similar to an
accommodation requirement in forcing employers to employ certain
individuals even though they impose greater financial costs. These
costs come in the form of lost business or reduced prices (for customer
animus) and reduced productivity or higher wages (for coworker ani-
mus). Note that these costs will tend to be less, but nonetheless posi-
tive in the typical case, if antidiscrimination law applies to a firm's
competitors as well as to the firm itself.

Precisely the same set of points can be made about rational statisti-
cal discrimination. Consider the example of pregnancy. An employer
may be reluctant to hire a pregnant applicant not because of any ani-
mus toward pregnant women or women in general but simply because
on average the pregnant applicant may be more costly to employ. If in
fact such an applicant is more costly to employ, and if in fact the cost
difference is the motivation for the employer's behavior, then prohibit-
ing this behavior - like requiring accommodation - targets actions

205 See, e.g., Bagenstos, supra note 17, at 456-57.
206 Fernandez v. Wynn Oil Co., 653 F.2d 1273, 1276-77 (9th Cir. 1981).
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based purely on grounds of profit maximization. The law forces em-
ployers to employ certain individuals even though they impose added
costs. In the case of statistical discrimination, the added costs stem
from the reduction in employee quality or the increase in direct outlays
that results. Again, the ultimate effect of the law is to force the em-
ployer to bear costs in connection with the employment of a particular
group wholly apart from any animus on the part of the employer to-
ward that group.

That prohibitions on various forms of intentional discrimination
impose real costs on employers cannot be seriously disputed. This un-
derstanding makes clear that such prohibitions do not reflect an ideal
of forcing only "economic rationality" out of employers. Indeed such
an ideal would have, in the words of Senator Clifford Case, a floor
manager of Title VII, "destroy[ed] the bill" as a result of the prevalence
of discriminatory customer and coworker attitudes at the time of Title
VII's enactment. 0 7

Once it is recognized that even prohibitions on intentional dis-
crimination impose real financial costs on employers, it is clear that
such prohibitions share important similarities with accommodation re-
quirements. So when it is asserted, for example, that requiring "indi-
viduals who are fundamentally the same" to be "treat[ed]
... identically" under antidiscrimination law means that an employer
must ignore "irrelevant" characteristics"" - including those that have
the effect of turning away customers or coworkers 20 9 - it is worth
asking why, or in what sense, these characteristics are in fact "irrele-
vant" if they affect the employer's profitability. Or, if they are "irrele-
vant," then why are not other characteristics that affect the employer's
profitability, such as conditions that require the purchase of special
equipment or the provision of special leave time, also "irrelevant" in
the sense used here, as they create costs for employers and are beyond
the individual employee's control? How can it be said that Title VII
does not allow employees to "insist upon discrimination in their fa-
vor"2 10 when, as just described, even its prohibitions on intentional
discrimination indisputably operate to require employers to bear extra
costs in connection with the employment of particular groups? 211

207 See George Rutherglen, Sexual Equality in Fringe-Benefit Plans, 65 VA. L. REV. 199, 249

(1979).
208 Karlan & Rutherglen, supra note z6, at io.
209 Id.
210 Id. at 3 (emphasis added).
211 For an attempt to answer these questions about the validity of distinctions between prohibi-

tions on intentional discrimination and requirements of accommodation, see Mark Kelman, Mar-
ket Discrimination and Groups, 53 STAN. L. REV. 833, 840-55 (2001).
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B. Effects of Antidiscrimination and Accommodation on Wages
and Employment Levels

In addition to the familiar parallel just noted between prohibitions
on intentional discrimination and requirements of accommodation,
there is yet another similarity between them. As described below, the
two forms of legal intervention have parallel effects on wages and em-
ployment levels. In developing this commonality, I build upon a
framework for analyzing accommodation requirements that I devel-
oped in a prior article. 212

The first section below presents the basics of the analytic frame-
work. The second section explains how the framework for accommo-
dation requirements applies to prohibitions on intentional discrimina-
tion and thus illustrates the similarity of the two forms of legal
intervention. The third section highlights an important result of ap-
plying the framework to prohibitions on intentional discrimination and
other aspects of antidiscrimination law.

Apart from showing that prohibitions on intentional discrimination
and requirements of accommodation share previously unrecognized
parallels, the analysis in this section is of independent interest in show-
ing how antidiscrimination law should be analyzed within a supply
and demand framework. In this respect the analysis builds upon and
extends Donohue's important work in this area.2 13

A threshold point is important here. Because antidiscrimination
law is commonly viewed as rooted in claims of rights rather than eco-
nomics, it may upon first glance seem unnatural to examine it within a
supply and demand framework. But the unavoidable fact is that, as
the discussion below will highlight, antidiscrimination law, like an ac-
commodation requirement, creates costs for employers, even apart
from the special situations (such as discriminatory customer or co-
worker attitudes) discussed above. In a market economy, employers
remain free to respond to those costs of legal intervention by adjusting
wages and employment levels - except insofar as effectively con-
strained from doing so by the law. Because of the costs created by
antidiscrimination law, and because the law operates against the back-
drop of employment markets, it is critical to examine antidiscrimina-
tion law from an economic perspective alongside the many other per-
spectives that have been offered on it.

z. Analytic Framework. - (a) The Existing Model. - The basic
building block for analysis of the wage and employment effects of legal
intervention, including the intervention accomplished by antidiscrimi-
nation law, is a diagram depicting labor supply and labor demand for

212 Christine Jolls, Accommodation Mandates, 53 STAN. L. REV. 223, 230-72 (2000).

213 Donohue, supra note ig, at 1415-30.
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a given group of employees, as shown in Figure i. The supply of la-
bor, represented by the upward-sloping curve labeled S, reflects these
employees' willingness to work at different wage levels. The demand
for labor, represented by the downward-sloping curve labeled D, re-
flects employers' demand for worker-hours at different wage levels
based on the "marginal revenue product of labor," or amount of reve-
nue generated by a given worker-hour. The intersection of the supply
and demand curves gives the equilibrium wage (W) and employment
level (E) for the group of employees, as shown in Figure i. This figure
provides the framework for existing market analyses of antidiscrimina-
tion law, including the well-known work of Donohue.' 14

FIGURE I. SUPPLY AND DEMAND FRAMEWORK

S

w ----------

I D

E # of worker-hours

(b) A Modified Approach. - As Donohue has noted, the currently
prevailing supply and demand approach to antidiscrimination law is
incomplete in the sense that it focuses on a single employment market
such as the one depicted in Figure i. "A more complete analysis
should consider the effects of [antidiscrimination law] ... on the [sepa-
rate] market for white workers as well as on the market for black
workers. '21 S In other words, it is not enough to focus just on a single
market, such as the market for the group of employees who suffer
from discrimination. It is important also to consider the market for
the employees who do not suffer from discrimination, as the two mar-
kets are obviously closely related.

My analysis offers such a multi-market approach. It does so by
drawing upon the supply and demand analysis of accommodation re-

214 Id.
215 Id. at 1427 n.39.
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quirements, for precisely the same concern with focusing on a single
market comes up in that context, as I have explained elsewhere. 216

The usual framework for analyzing accommodation requirements fo-
cuses on a single employment market depicted by a single supply and
demand diagram, just as in Figure 1.217 But with accommodation re-
quirements it is important to consider two distinct markets: the market
for employees accommodated by the legal intervention and the market
for the remaining employees. 218 The reason is that each market will
have its own labor supply and demand curves (although in certain
contexts the demand curves will end up being the same).219 And, be-
cause the demand for one type of employee will depend, among other
things, on the demand for employees of the other type, it is no longer
"possible to represent everything of interest on a single, two-
dimensional supply and demand diagram" like Figure 1.220 The de-
velopment of a more complete framework is the main methodological
innovation of my prior work on accommodation requirements, and, as
explained below, exactly the same insights apply to antidiscrimination
law.

2. Analyzing Antidiscrimination Law. - This section explains how
the framework developed for accommodation requirements applies to
prohibitions on intentional discrimination. It also briefly notes the
framework's (obvious) application to aspects of antidiscrimination law
that, as discussed in Part II above, are in fact accommodation re-
quirements. Throughout the discussion to follow, I refer to the group
of employees targeted by the legal intervention (for instance, female
employees in the case of laws against sex discrimination) as the "dis-
advantaged" employees and to the remaining employees as the "non-
disadvantaged" group.

(a) Prohibitions on Intentional Discrimination. - Prohibitions on
intentional discrimination obviously cover differential wages and em-
ployment levels between groups, but they also apply to differential
treatment in terms of conditions on the job - for instance, the work-
place environment. 221 Restrictions on differential job conditions will
produce supply and demand effects parallel to those of accommodation
requirements because, just like accommodation requirements, such re-
strictions will make disadvantaged employees more willing to supply

216 Jolls, supra note 212, at 240-41.
217 See id. at 226 & n.9 .
218 Id. at 240.
219 Id.
220 Id.
221 See, e.g., Harris v. Forklift Sys., Inc., 51o U.S. 17, 21-22 (i993) (workplace environment un-

der Title VII); Annis v. County of Westchester, 36 F.3 d 251, 254 (2d Cir. 1994) (workplace envi-
ronment under the Equal Protection Clause).
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labor while increasing employers' costs of employing these employees.
The following paragraphs elaborate upon these points.

Consider first labor supply. How will members of the disadvan-
taged group respond to restrictions on sexual harassment and other
differential job conditions? They are likely to be more willing to sup-
ply labor at any given wage with such restrictions in place, as
Donohue and Vicki Schultz, among others, have noted.2 22 In this re-
spect restrictions on differential job conditions are just like accommo-
dation requirements, for just as disadvantaged employees will be more
willing to supply labor at any given wage once a particular benefit
must be provided to them,223 they will be more willing to supply labor
at any given wage once the workplace is free of differential job condi-
tions.

Effects parallel to those of accommodation requirements also occur
for labor demand. Restrictions on differential job conditions impose
costs on employers, just as do accommodation requirements; with such
restrictions in place, employers are subject to a potential lawsuit over
every adverse incident on the job suffered by a disadvantaged em-
ployee. These costs shift down the marginal revenue product of labor
for disadvantaged employees, just as the costs associated with accom-
modation requirements shift down this marginal revenue product of
labor.

2 24

Consider the example of sexual harassment. Without offering a
complete analysis of that topic insofar as the productivity effects on
employers are concerned, it seems clear that introducing a law against
such harassment into a male-dominated workplace characterized by
anti-female behavior toward the small number of women in that
workplace will create real costs for the employer in the form of expo-
sure to sexual harassment liability - much as various kinds of ac-
commodation requirements will create real costs for the employer. No-
tice that, just as in the case of accommodation requirements, the costs
here are ones created by the legal regime. The significance of this
point is that .even if discriminatory conditions (such as differences in
educational quality) and discriminatory attitudes go away with time,
as presumably is contemplated by antidiscrimination law,225 the law
will still impose costs in connection with the restrictions it places on

222 John J. Donohue III, Prohibiting Sex Discrimination in the Workplace: An Economic Per-

spective, s6 U. CHI. L. REV. 1337, 1349 (1989); Vicki Schultz, Telling Stories About Women and
Work: Judicial Interpretations of Sex Segregation in the Workplace in Title VII Cases Raising the
Lack of Interest Argument, 103 HARV. L. REV. 1749, 1815-39 (990).

223 Jolls, supra note 252, at 241-42.
224 See id. at 240.

225 See, e.g., Cass R. Sunstein, Legal Interference with Private Preferences, 53 U. CHI. L. REV.

1129, 1154-55 (1986).
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differential job conditions because the very ability to sue an employer
over an employment decision imposes costs even if the decision was
made wholly free of any discriminatory influence. 226

In the existing literature, the notion that prohibitions on intentional
discrimination impose costs on employers in connection with employ-
ing disadvantaged employees comes up mainly in discussions of "firing
costs"; the idea is that antidiscrimination law makes it difficult to fire
disadvantaged employees and thus increases the cost of employing
such employees. 227 But this form of cost increase is distinct in impor-
tant ways from the cost increase stemming from restrictions on differ-
ential conditions while on the job, for the latter cost increase, like the
cost increase from a required accommodation, is not directly linked to
the employment level (although it will indirectly affect it through the
shifts in labor supply and marginal revenue product of labor it will
produce). In the firing costs story, the legal intervention is directly
linked to the employment level. Because it is not possible in general to
determine how the competing effects on employment level in the firing
costs story - a potential increase in disadvantaged employees' em-
ployment because of the barriers to firing, but a potential decrease in
their employment because of the reduced incentive to hire - balance
OUt,2 28 I do not attempt to incorporate the firing costs idea into my
analysis here.

As the discussion above suggests, it is important in general to dis-
tinguish between the limits on employment differentials imposed by
antidiscrimination law, on the one hand, and the restrictions on differ-
ential job conditions imposed by this law, on the other. Within the
supply and demand framework used here, restrictions on differential
job conditions can be reflected in supply and marginal revenue prod-
uct of labor shifts, just as accommodation requirements can be re-
flected in such shifts. In both cases, the effect of the legal intervention
is to change the willingness of disadvantaged employees to supply la-
bor and the marginal revenue product of those employees' labor. Lim-

226 Cf Richard A. Epstein, In Defense of the Contract at Will, 5i U. CHI. L. REV. 947, 970
(1984) (noting that a general "for-cause" standard for discharging employees will impose process
costs even on employers who obey the substantive standard).

227 E.g., Donohue & Siegelman, supra note 142, at 1024; Richard A. Posner, The Efficiency and
Efficacy of Title VII, 136 U. PA. L. REV. 513, 519 (1987).

228 See Francine D. Blau & Lawrence M. Kahn, Institutions and Laws in the Labor Market, in
3A HANDBOOK OF LABOR ECONOMICS 1399, 1412-13 (Orley Ashenfelter & David Card eds.,
1999) (describing how "the impact of firing costs ... depends on the shape of the marginal [reve-
nue] product of labor (MRPL) curve and on the presence of discounting and voluntary turnover,"
and considering several alternative scenarios); see also Daron Acemoglu & Joshua D. Angrist,
Consequences of Employment Protection? The Case of the Americans with Disabilities Act, io9 J.
POL. ECON. 915, 921-24 (2001) (modeling the competing effects of firing costs and hiring incen-
tives).
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its on employment differentials, by contrast, cannot be analyzed in this
way; because employment level is one of the axes of the supply and
demand framework, the effects of limits on employment differentials
obviously cannot be analyzed in terms of shifts in the supply and mar-
ginal revenue product of labor curves. 229

(b) Aspects of Antidiscrimination Law That Are in Fact Accom-
modation Requirements. - The foregoing discussion bears straight-
forwardly on the analysis of those aspects of antidiscrimination law
that are in fact accommodation requirements. Insofar as it is job con-
ditions that are being regulated by these aspects of antidiscrimination
law, it is obvious that, as these aspects are identical to accommodation
requirements, the supply and demand analysis of accommodation re-
quirements applies. By contrast, insofar as it is hiring practices (for
instance, the use of general ability tests) that are being regulated, the
legal intervention relates directly to the employment level and thus
cannot be immediately incorporated into the framework offered
above.2

30

3. Effects of Antidiscrimination Law. - My earlier work describes
at some length the wage and employment effects of accommodation
requirements, 231 and, for the reasons just given, this analysis translates
directly to the present context of the restrictions on differential job
conditions imposed by prohibitions on intentional discrimination and
other aspects of antidiscrimination law. One conclusion from the ear-
lier analysis warrants specific mention here, however, because of the
difference between this conclusion and the usual view in the existing
literature on the effects of antidiscrimination law.

Within the supply and demand framework set forth above, the ba-
sic factor that drives the wage and employment effects of accommoda-
tion requirements and the restrictions on differential job conditions
imposed by antidiscrimination law is the degree to which there are
binding limits on wage and employment differentials between disad-
vantaged and nondisadvantaged employees.2 32 This is so because the
degree to which there are such binding limits determines the degree to

229 Another assumption of the framework used here is that at least some of the costs created by
the legal intervention are ones that rise with the employment level of the disadvantaged group;
the costs are not exclusively fixed or up-front costs. Jolls, supra note 212, at 235. Thus, for ex-
ample, if the employment of one female employee means that an employer will institute an exten-
sive sexual harassment training program that will stamp out all risk of harassment, then there
may be no cost associated with employing additional female employees, and the framework de-
scribed here would not directly apply. For additional assumptions of the framework, see id. at
238-40.

230 See John J. Donohue III, Understanding the Reasons for and Impact of Legislatively Man-
dated Benefits for Selected Workers, 53 STAN. L. REV. 897, 905-o6 (2001).

231 Jolils, supra note 212, at 242-61.

232 See id.
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which the costs created by accommodation requirements and restric-
tions on differential job conditions will be borne by disadvantaged
employees as opposed to being shared - as a consequence of binding
limits on wage and employment differentials - across all employees.

The result I wish to highlight here involves the case in which limits
on both wage and employment differentials are fully binding on em-
ployers. In this case, antidiscrimination law's restrictions on differen-
tial job conditions - like requirements of accommodation - ordinar-
ily will make disadvantaged employees better off because the costs of
the intervention will be partially shifted to nondisadvantaged employ-
ees.233 This outcome, of course, is not surprising and is presumably
the point of the intervention. However, the interesting result I wish to
emphasize here is that in certain cases the restrictions on differential
job conditions imposed by antidiscrimination law will actually make
disadvantaged employees worse off, even though limits on wage and
employment differentials between disadvantaged and nondisadvantaged
groups are fully binding.2 34 This will occur if the disadvantaged group
comprises a large fraction of the relevant labor pool and the cost of the
legal intervention to employers exceeds its value to disadvantaged em-
ployees by a sufficient margin. 235 The intuition here is that if the dis-
advantaged group comprises a large fraction of the relevant labor pool,
then there is not a large group of nondisadvantaged employees to help
share the costs of the legal intervention. With such limited prospects
for cost-shifting, and with costs of the intervention in excess of the
value of the intervention to the disadvantaged group, the disadvan-
taged group can be made worse off by the legal intervention even
though limits on wage and employment differentials are fully bind-
ing.2 36

The possibility that antidiscrimination law's restrictions on differ-
ential job conditions may make disadvantaged employees worse off
even with fully binding limits on wage and employment differentials
has been completely overlooked in the existing literature. In the litera-
ture the claim that antidiscrimination law may hurt disadvantaged
employees is linked to the idea that limits on wage and employment
differentials - and in particular limits on hiring differentials - may
not be binding; therefore the costs associated with antidiscrimination
law may make it harder for disadvantaged employees to get jobs in the
first place. 237 But when the problem is analyzed in a more systematic

233 See id. at 246-5r.
234 Id. at 249.
235 See id. at 249-50.
236 See id.
237 See, e.g., Acemoglu & Angrist, supra note 228, at 923; Donohue & Siegelman, supra note

142, at 1024; Scott A. Moss & Daniel A. Malin, Public Funding for Disability Accommodations: A
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way, as it may be with the supply and demand framework described
here, it becomes clear that disadvantaged employees may be harmed
by antidiscrimination law even if limits on wage and employment dif-
ferentials are fully binding.

An application of this idea is to restrictions on male-female differ-
entials in job conditions. Because women comprise such a large frac-
tion of the relevant labor pool for certain occupations (such as child
care workers and receptionists 23 ), prospects for cost-shifting in these
sectors are limited, and therefore restrictions on differential job condi-
tions may make female employees worse off unless the value of these
restrictions to such employees is near or equal to their cost to employ-
ers. Thus, for instance, if the value of a particular form of health in-
surance coverage specific to women (say, coverage of prescription con-
traceptives) is less than the cost of such coverage, then requiring such
coverage under antidiscrimination law may make female employees
worse off in segregated job categories.

C. Beyond Cost

The analysis just offered suggests the ways in which prohibitions
on intentional discrimination and requirements of accommodation are
broadly similar from the perspective of their wage and employment ef-
fects on disadvantaged and nondisadvantaged employees. While it is
fairly obvious that prohibitions on discrimination based upon customer
or coworker attitudes, as well as prohibitions on rational statistical
discrimination, force employers to bear costs, as described in section
III.A above, the analysis just given shows that in fact prohibitions on
intentional discrimination in general impose costs on employers. These
cost arguments supplement other non-cost reasons for regarding pro-
hibitions on intentional discrimination and requirements of accommo-
dation as similar rather than fundamentally distinct. These other rea-
sons are briefly noted here.

One familiar reason for the view that prohibitions on intentional
discrimination and requirements of accommodation are similar rather
than distinct is the notion that it is the interaction of a number of fac-
tors, some of them socially constructed rather than "natural," that pro-
duces a need for distinctive treatment of one group of employees, and
thus (according to this argument) it is as much the case that the so-
cially constructed factors are "discriminatory" as it is that the "natural"
factors require accommodation. For instance, a person in a wheelchair

Rational Solution to Rational Discrimination and the Disabilities of the ADA, 33 HARV. C.R.-
C.L.L. REV. '97, 217-18 (1998).

235 See Francine D. Blau, Patricia Simpson & Deborah Anderson, Continuing Progress? Trends
in Occupational Segregation in the United States over the 197os and 198os, 4 FEMINIST EcON.
29, 65, 66 (x998).
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does not require accommodation simply because of the "natural" con-
dition of being in a wheelchair in isolation; rather the problem arises
because of the interaction between being in a wheelchair and living in
a world in which architects and builders choose to produce structures
with doors of a certain size, raised doorsteps, and so forth - choices
that some suggest are "discriminatory. '239 Similarly, a pregnant em-
ployee may require distinctive treatment not because of the pregnancy
considered in isolation, but because of the interaction between preg-
nancy and various work structures, such as employer attendance poli-
cies that do not provide time off for temporary disability.240 As Mar-
tha Minow notes, to characterize leave or other benefits for pregnancy
as "special" rather than "equal" treatment reflects a norm of "a work-
place designed for men. '24 1

A related argument is that in some circumstances the failure to ac-
commodate amounts to acceptance of clearly unequal access, and this
in turn may be "discriminatory." Herma Hill Kay's discussion of preg-
nancy provides an example. "[E]quality of opportunity," she writes,
"implies that [a] woman should not be disadvantaged as a result of
that sex-specific variation [whereby women but not men bear
children]. '242 "Since the man will not be disabled from work as the re-
sult of [having children], equal protection for the woman," (or, equiva-
lently, nondiscrimination against her) "requires that she not be penal-
ized if she does become disabled. ' 243  Thus, nondiscrimination may
require such "accommodationist" steps as the provision of particular
benefits to pregnant employees.2 44

In terms of the broader academic debate, once we start to see pro-
hibitions on intentional discrimination in terms of "antisubordination"
rather than merely in terms of forbidding "irrational" distinctions be-
tween like candidates, 245 the idea of an important gap between such
prohibitions and requirements of accommodation goes away. From an
antisubordination perspective, prohibitions on intentional discrimina-
tion, like requirements of accommodation, are fundamentally con-
cerned with the elimination of group subordination, not with requiring

239 E.g., Ruth Colker, The Section Five Quagmire, 47 UCLA L. REV. 653, 699 n.209 (2000);

Matthew Diller, Judicial Backlash, the ADA, and the Civil Rights Model, 21 BERKELEY J.
EMPL. & LAB. L. 1g, 41-43 (2000); Sunstein, supra note 18, at 35.

240 See, e.g., Finley, supra note 90, at i52-50; Christine A. Littleton, Reconstructing Sexual
Equality, 75 CAL. L. REV. 1279, 13o6-07 (1987).

241 Minow, supra note 18, at 41.
242 Kay, supra note 15, at 26.
243 Id. at 3x.
244 Id.
245 See, e.g., Bagenstos, supra note 17, at 456-5 7.
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treatment of individuals purely in accordance with their personal merit
or productivity.

2 46

IV. AFFIRMATIVE ACTION

How does affirmative action fit into the discussion here of the rela-
tionship between antidiscrimination and accommodation? The ques-
tion of how affirmative action and accommodation are and are not
similar to one another, and the implications of the comparison for the
relationship between affirmative action and antidiscrimination, are
fascinating topics, which others have engaged in some detail.2 47 My
purpose is not to offer anything even approaching a comprehensive
discussion of the issues, but at least a few points seem worth noting
very briefly.

First, it is clear that accommodation, while similar to affirmative
action in some ways, is also distinct in a number of important respects
- including in the respect that affirmative action seems to focus on
disadvantage that is at its foundation "social" rather than "biological"
or "natural" (although, as noted just above, the divide between "social"
and "natural" grounds for disadvantage is slippery2 48 ). This focus of
affirmative action creates a very real possibility of stigma to a degree
that may not be present in the accommodation context.

Second, accommodation may also be distinct from affirmative
action in the sense that the latter seems more clearly than the former
to contemplate the possibility of disrupting discrete interests of
identifiable fellow employees. In the accommodation context, a
frequent refrain of courts is that the "reasonable accommodations"
mandate of the Americans with Disabilities Act does not "requir[e]
affirmative action" precisely because it does not force the employer to
disrupt such interests of identifiable employees 249 (although, like any
added cost of doing business, it may depress the general level of
employment and thus affect employees as a group). This conception of
the ADA is likely to be tested in the Supreme Court this Term in its
review of a Ninth Circuit decision requiring, in contrast with the
approach of most courts, disruption of identifiable employees' interests
as a component of providing the "reasonable accommodations"
mandated by the ADA. 250

246 See id. at 455-58.
247 E.g., Karlan & Rutherglen, supra note i6, at 14-22, 38-41; Jerry L. Mashaw, Against First

Principles, 31 SAN DIEGO L. REV. 211, 217-18 (1994).
248 See supra notes 239-241 and accompanying text.
249 See, e.g., Daugherty v. City of El Paso, 56 F 3 d 695, 698-700 (5th Cir. I995); EEOC v. Sara

Lee Corp., 237 F.3d 349, 353-54 (4 th Cir. 2001) (quoting Daugherty, 56 F3d at 700).
250 US Airways, Inc. v. Barnett, 228 F.3d 105, 1117-20 (9th Cir. 2000), cert. granted, 121 S. Ct.

16oo (2001).
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Third, and most connected to the points emphasized in this work,
while accommodation does seem different from affirmative action in
various respects, both it and antidiscrimination are similar to affirma-
tive action in the respect that all three forms of intervention require
employers to bear undeniable financial costs associated with a particu-
lar group of employees, and in that sense to "accommodate" these em-
ployees. Just as there is no sharp line between antidiscrimination and
accommodation in this regard, there is similarly no sharp line between
antidiscrimination and affirmative action. My argument here is akin
to David Strauss's suggestion that prohibitions on various forms of in-
tentional discrimination share much in common with affirmative ac-
tion.2 51

CONCLUSION

The question of the relationship between antidiscrimination and
accommodation is an old and venerable one. I have attempted to shed
new light on it in two specific respects. First, I have argued that cer-
tain aspects of antidiscrimination law, in particular its disparate im-
pact branch, are in fact accommodation requirements. This claim is
not a normative one; it is simply that the two categories overlap as a
factual matter. It follows from this argument that if disparate impact
liability is within Congress's power under Section 5 of the Fourteenth
Amendment - as courts thus far have held it is - then the same con-
clusion should follow for legal rules, such as the Family and Medical
Leave Act, that expressly mandate the provision of particular benefits
to employees, but that have a substantive scope similar to that of ap-
plications of disparate impact liability.

The second point developed above is that even those aspects of
antidiscrimination law that prohibit intentional discrimination, and
thus do not directly qualify as accommodation requirements, nonethe-
less share important and previously unrecognized parallels with such
requirements. As described above, prohibitions on intentional dis-
crimination require employers to bear real financial costs associated
with a particular group of employees, and in this respect to "accom-
modate" those employees. The wage and employment effects of prohi-
bitions on intentional discrimination, insofar as those prohibitions
regulate conditions on the job, are parallel to those of accommodation
requirements.

A next step in utilizing the framework of wage and employment ef-
fects described in the second part of my analysis would be to test the
analytic predictions generated by the framework against the existing

251 David A. Strauss, The Myth of Colorblindness, i986 SUP. CT. REV. 99, 100-13.
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empirical data. There is a vast body of empirical work on the wage
and employment effects of laws prohibiting discrimination on the basis
of race and sex. 25 2 Prior work in the context of express mandates of
particular employment benefits, as under the Family and Medical
Leave Act and the Americans with Disabilities Act, suggests a good fit
between the analytic framework and the data.2 5 3 A next step is to see
if the same is true for antidiscrimination law.

252 For a recent summary, see DAVID NEUMARK & WENDY A. STOCK, THE EFFECTS OF

RACE AND SEX DISCRIMINATION LAWS 3-9 (Nat'l Bureau of Econ. Research, Working Paper

No. 8215, 2000).
253 Jolls, supra note 212, at 272-300.
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