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I. INTRODUCTION

All nations purposely structure their foreign economic policy in ways
that channel the gains of trade away from adversaries and toward allies.' In

* An earlier version of this Essay was the prize-winning submission to the 2004 Yale
Journal of International Law Young Scholars Conference, New Problems, New Solutions: Applications
for International Law in the 21st Century, held on March 6, 2004.
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this sense, foreign economic policy is now and has long been a strategic
instrument used by great powers in their dealings with one another.2 The
debate within the United States over whether to grant permanent Most
Favored Nation (MFN) status to China, the imposition of economic sanctions
upon "rogue states" such as North Korea and Iraq, and the European Union's
decision to bring the states of Central and Eastern Europe into the single
market all constitute uses of foreign economic policy to realize goals other
than solely those of maximizing the economic welfare of nations or interest
groups. Rather, foreign economic policy is a tool by which governments can
(and often do) pursue non-economic ends.3

The primary goal of this Essay is to examine one legal instrument in the
foreign economic policy toolbox: so-called "rules of origin" that are necessary
components of all bilateral free trade agreements (FTAs). Drawing upon the
insights of scholars who have identified rules of origin regimes as policy
instruments, ' this Essay borrows from the political science literature to
emphasize the foreign economic policy elements of one specific regime-the
Integrated Sourcing Initiative (ISI), negotiated as a part of the U.S.-Singapore
Free Trade Agreement in 2003. The ISI attracted a great deal of
contemporary attention from the press, the Congress, and from business and
labor leaders; indeed, then-U.S. Ambassador to Singapore Frank Lavin
declared the ISI to be the "most significant economic aspect" of the entire
Agreement.6 The debate over the merits of the ISI-and the paper trail it left
behind-makes it an excellent vehicle for exploring the ways that states,
nongovernmental organizations (NGOs), and industry groups seek to shape

topic. Thanks also to Ryan, to Tyler, and to Lauren. Finally, I would like to thank my parents, John and
Kathie Coyle, for reading the first draft of this piece despite the fact that they had absolutely no idea
what a rule of origin was.

1. See generally JOANNE GOWA, ALLIES, ADVERSARIES, AND INTERNATIONAL TRADE (1994).
2. See LARS S. SKALNES, POLITICS, MARKETS, AND GRAND STRATEGY: FOREIGN ECONOMIC

POLICIES AS STRATEGIC INSTRUMENTS 1 (2000).
3. See id. at 10.
4. See, e.g., Moshe Hirsch, Rules of Origin as Trade or Foreign Policy Instruments? The

European Union Policy on Products Manufactured in the Settlements in the West Bank and the Gaza
Strip, 26 FORDHAM INT'L L.J. 572 (2003); Joseph A. LaNasa III, Rules of Origin and the Uruguay
Round's Effectiveness in Harmonizing and Regulating Them, 90 AM. J. INT'L L. 625 (1996); Edwin A.
Vermulst, Rules of Origin as Commercial Policy Instruments-Revisited, J. WORLD TRADE, Dec. 1992,
at 61.

5. United States-Singapore Free Trade Agreement, May 6, 2003, U.S.-Sing.,
http://www.ustr.gov/new/fta/Singapore/final/2004-10-15-final.pdf [hereinafter U.S.-Singapore Free
Trade Agreement]. See Helen Dewar, Senate Approves Chile, Singapore Trade Pacts; U.S. Hopes to
Create Global Network, WASH. POST, Aug. 2, 2003, at E2. The FTA took effect on January 1, 2004,
making Singapore the first Asian country to enter into a free trade agreement with the United States. Id.
Negotiations for the U.S.-Singapore FTA began in December 2000 during the Clinton Administration
and continued under the Bush Administration. See DICK NANTO, THE U.S.-SINGAPORE FREE TRADE
AGREEMENT 1 (Cong. Research Serv. Report for Congress, No. RL31789, 2003). The U.S.-Singapore
FTA was signed on May 6, 2003. Id. On July 15, the U.S.-Singapore Free Trade Agreement
Implementation Act was introduced in both the House and Senate and by July 17 it had received
committee approvals. Id. The House passed the Act on July 24; the Senate followed suit on July 31. Id.

6. Officials Tout Manufacturing, Services Benefits From U.S.-Singapore FTA, INSIDE U.S.
TRADE, Jan. 31, 2003, at 23. The ISI-the specific provisions of which will be described in detail later
in this Essay--exempts certain goods in these sectors from having to "prove" that they originated in the
United States or Singapore when passing through customs, thereby reducing the administrative costs
associated with shipping these goods from one country to another.
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rules of origin, a necessary part of any preferential trade agreement, to realize
their own ends.

This Essay is structured as follows. Part II provides background
information necessary to understand how the ISI differs from ordinary
preferential rules of origin regimes. I explain how the ISI grew out of the
unique economic and geographic arrangement around Singapore known as the
"growth triangle." I then detail the terms and provisions of the ISI, paying
particular attention to its impact on third countries that were not signatories to
the agreement.

Part III delves deeper into the Agreement itself, as I explore the context
in which the ISI was negotiated and approved. I argue that the ISI was far
more than a means of cutting red tape or promoting economic efficiency.
Rather, it was used both to further the geostrategic goals of the states involved
in the negotiations and to advance the interests of certain groups within these
states. The ISI was the result of intense and prolonged interaction among
executive officials, industry representatives, NGOs, labor unions, and
legislators over a period of years. An examination of the values of the various
state and non-state actors who shaped the ISI-"the subjective dimensions
that animate them ... the situations in which they interact, the resources upon
which they draw, the ways they manipulate these resources and the aggregate
outcomes of the process of interaction" 7-is crucial if one is to understand
how and why the ISI's sourcing provisions assumed their final form. This
discussion will demonstrate how critical rules of origin have become and why
various state and non-state actors fight so doggedly to create, keep, and adjust
their terms.

Part IV examines the extent to which two existing multilateral treaty
frameworks-the Vienna Convention on the Law of Treaties (Vienna
Convention) and the General Agreement on Tariffs and Trade (GATT)-
constrain the ability of states to confer economic benefits upon third countries
via cleverly drafted rules of origin. I argue that by the terms of the Vienna
Convention, rules of origin regimes such as the ISI do not ordinarily confer
any rights upon third countries even when these countries benefit from the
arrangement. As a result, negotiating states enjoy considerable freedom to
confer benefits upon third countries and also to take them away without fear
that the beneficiary third country will lay claim to a legal right under
international law. I then consider the extent to which the rules of the GATT
limit the ability of states to use rules of origin to benefit third countries. I
argue that Article XXIV of the GATT-which permits the creation of free
trade areas and customs unions generally-does not authorize bilateral treaty
partners to use rules of origin to confer benefits upon third states, thereby
imposing a significant constraint upon the ability of states to use rules of
origin to realize noneconomic goals.

Part V briefly concludes.

7. W. Michael Reisman, The View from the New Haven School of International Law, 86 Am.
SOC'Y INT'L L. PROC. 118, 121-22 (1992).
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II. RULES OF ORIGIN

A. An Overview

At their most basic level, rules of origin permit governments to

determine the "nationality" of a product by distinguishing between different

foreign sources of a given product Rules of origin are used extensively in

FTAs because, under the terms of these agreements, only those products
"originating" in the FTA partner country are eligible for the preferential tariff

concessions allowed under the FTA.9 To illustrate this point, consider the

example of Mexico, which has FTAs with both the United States and the

European Union. "0 This arrangement might lead one to assume that
manufacturers in the United States and the European Union could ship all of

their products to consumers in the other state through Mexico, thereby

allowing each to take advantage of Mexico's trading arrangement with the

other.1  The rules of origin regime in the EU-Mexico FTA, however, allows
European customs officials to verify whether the goods in questions are
"Mexican" or "American" when they arrive at the border (regardless of their
last port of call) and to apply the appropriate tariff. The regime under NAFTA
likewise permits the United States to distinguish "Mexican" goods from
"European" goods and do the same. Thus, this system in particular-and rules
of origin in general-is designed to prevent a third state from taking
advantage of an FTA to which it is not a party.

Rules of origin are easy to apply when the product in question is
manufactured within a single country using exclusively domestic inputs. Over
the past half-century, however, technological innovations in communications
and transportation have permitted more and more companies to source their
manufacturing operations globally. Goods may now be processed, assembled,
packaged, or finished in a variety of different countries, a development that
has prompted governments to craft ever more complex rules of origin regimes,
capable of distinguishing not only "European" goods from "Mexican" goods,
but also of distinguishing goods that are sixty percent Mexican as opposed to
merely forty percent Mexican.12

How do countries distinguish between products with several sources of

foreign supply? The 1974 International Convention on the Simplification and
Harmonization of Customs Procedures provides that the "origin" of the

8. See Bernard Hoekman, Rules of Origin for Goods and Services, J. WORLD TRADE, Aug.
1993, at 81, 82.

9. Id. at 82. Rules of origin can be either preferential (e.g., those in FTAs) or nonpreferential
(e.g., those in antidumping legislation). Because this Essay deals solely with FTAs, all references to
rules of origin refer to preferential rules.

10. See North American Free Trade Agreement, Dec. 8, 1993, arts. 401-15, 107 Stat. 2057, 32
I.L.M. 289, 349-56; EC-Mexico Free Trade Agreement, July 1, 2000, Annex I1, arts. 2-6,
http://europa.eu.int/comm/trade/bilateral/mexico/fta.htm.

11. This process is referred to in the literature as "transshipment," or the practice of shipping
goods to one country solely for the purposes of subsequently shipping them to a third country.

12. See MICHAEL J. TREBILCOCK & ROBERT HOWSE, THE REGULATION OF INTERNATIONAL

TRADE 520 (1995).
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product is the country where the last "substantial transformation" took place. 3

In other words, if a product's last substantial transformation (going from
inputs to finished goods) occurred in Mexico, then it is a Mexican product. In
practice, the substantial transformation determination is made by applying one
of the following three tests:

I1. A domestic content test, requiring a minimum percentage
of domestic value-added in the originating state;

2. A technical test, requiring that the product undergo
specific processing operations in the originating state; or

3. A change in tariff classification test, requiring that the
product change its heading under the Harmonized
Commodity Description System (Harmonized System) in
the originating state.'4

Most FTAs utilize different tests for different types of products covered by the
agreement. Textiles might be subject to one test, for example, whereas
automobiles might be subject to another. Some FTAs also apply so-called
"hybrid tests." These require, for example, both a minimum percentage of
domestic value-added content plus a change in the tariff classification for a
product to undergo a "substantial transformation." No one method of origin
determination dominates the others."' Each has its own set of advantages and
disadvantages. It is important to note, however, the potential for arbitrariness
inherent in all these methods. In many cases, it is likely that a product that
would qualify for preferential tariff treatment under one method would not
qualify under another.

The staggering complexity of some origin regimes has attracted the
attention of many critics who note the irony that rules of origin negotiated as a
part of FTAs often themselves generate new barriers to trade. 6 Some scholars
have argued that as the GATT has liberalized tariff barriers worldwide over
the past fifty years, many countries have turned to narrowly drawn rules of
origin as a second-best means of providing a measure of protection to
domestic industries. '7 Cumulation provisions are a partial remedy to this

13. Id. at 84.
14. Moshe Hirsch, International Trade Law, Political Economy and Rules of Origin-A Plea

for a Reform of the WTO Regime on Rules of Origin, 36 J. WORLD TRADE 171,177 (2002).
15. See PAUL BRENTON, RULES OF ORIGIN IN FREE TRADE AGREEMENT 1-2 (Int'l Trade Dep't,

World Bank Group, Trade Note No. 4, 2003).
16. See, e.g., Hirsch, supra note 14, at 171 (noting that "[tlhe pervasive use of ROO [rules of

origin] as a tool of protectionism poses a significant challenge to the current trading system"); Stefano
Inama, Market Access for LDCs-ssues to Be Addressed, 36 J. WORLD TRADE 85, 93 (2002) ("GSP
[Generalized System of Preferences] rules of origin requirements often exceed the manufacturing
capacity and industrial development of many beneficiary countries and represent one of the primary
factors determining the current low utilisation of existing preferences.").

17. Joseph LaNasa notes:
As the number of restrictions placed by the General Agreement on Tariffs and Trade
(GATT) on resort to tariff and traditional nontariff barriers to trade increased, countries
sought new means of unobtrusively protecting domestic industry from foreign
competition .... [C]ountries were able to use .. .rules [of origin] to protect domestic
industries effectively and inconspicuously.

2004]
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problem in that they expand the geographic area from which inputs can be
drawn, thereby allowing manufacturers to take advantage of lower costs-but
cumulation provisions themselves are often Byzantine in their complexity. 8

Furthermore, in the eyes of many economists, who are often skeptical as to
whether restrictive rules of origin regimes promote or inhibit free trade,
cumulation provisions are still a second-best solution to allowing inputs to be
obtained from the cheapest source. 19

Until 1994, the World Trade Organization (WTO) had not directly
addressed the issue of rules of origin as a potential non-tariff barrier to trade.
This changed with the 1994 Agreement on Rules of Origin, which created a
Committee on Rules of Origin charged with working with states to harmonize
such rules on a global level.2" By its own terms, however, the Agreement is
restricted to rules of origin in non-preferential arrangements.2' The rules of
origin used in FTAs are, by contrast, preferential arrangements, which are
covered by Annex II to the Agreement, otherwise known as the Common
Declaration with regard to Preferential Rules of Origin.22 Whereas the 1994
Agreement provides that the contracting parties are not allowed to use "their
rules of origin ... as instruments to pursue trade objectives,"23 the Common
Declaration contains no such prohibition. 24 The implications of this are
concisely summarized by Hoekman and Kostecki:

Rules of origin have been problematical mostly in the context of preferential trade
agreements; exactly the arena where WTO rules do not apply. This was no oversight, and
reflects the fact that many countries did not want to see constraints imposed on their
policy freedom with regard to regional integration or the mechanics of trade preferences
for developing countries.25

Although efforts are underway at the WTO to exert some form of control over
preferential rules of origin, as of the time of this writing they had not yet
borne any fruit.

LaNasa, supra note 4, at 625.
18. Cumulation (also known as accumulation) is a trade policy tool that permits countries to

use inputs from a specific country or group of countries without affecting the origin of the products. See
BRENTON, supra note 15, at 2. In essence, cumulation provisions permit inputs to be obtained from
outside the free trade area and be counted as "domestic" for the purposes of determining the origin of the
product. Id.
19. See Alphabetti Spaghetti, ECONOMIST, Oct. 1, 1998, at S19 ("Preferential trade agreements create
a 'spaghetti bowl' of overlapping rules of origin that are sure to distort some investment decisions.");
OLIVIER CADOT ET AL., ASSESSING THE EFFECT OF NAFTA's RULES OF ORIGIN (2002)
http://www.sice.oas.org/geograph/north/ro-nafta.pdf ("[T]he real role of ROOs is not to prevent trade
deflection, but to protect Northern intermediate-good producers who are, by implication, the real
beneficiaries of FTA-type arrangements.").

20. Agreement on Rules of Origin, Apr. 15, 1994, Marakesh Agreement Establishing the
World Trade Organization, 1868 U.N.T.S. 397, available at
http://www.wto.org/english/docs-e/legale/22-roo.pdf [hereinafter GATT Origin Agreement].

21. Id. art. 1.
22. See id. Annex II. For a discussion of the U.S. preferential system, see N. David Palmeeter,

Rules of Origin in the United States, in RULES OF ORIGIN IN INTERNATIONAL TRADE 58 (Edwin Vermulst
et al. eds., 1994).

23. GATT Origin Agreement, supra note 20, art. 2(b).
24. Id. Annex II.
25. BERNARD HOEKMAN & MICHEL KOSTECKI, THE POLITICAL ECONOMY OF THE WORLD

TRADING SYSTEM: FROM GATT TO THE WTO 104 (1995).
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In summary, rules of origin are a powerful trade policy instrument,
notwithstanding (or perhaps because of) their technical nature, their
opaqueness, and their relative obscurity. They have been widely criticized as
protectionist instruments, but they have the potential to realize a variety of
other ends, as will be discussed in Part I11. 26 Rules of origin are like most
other tools. They are neither intrinsically good nor bad, but merely
instruments to be used to achieve a desired set of ends.

B. Rules of Origin in the U.S.-Singapore Free Trade Agreement

Having previously developed insights into the nature of rules of origin
generally, I seek in this Section to apply these insights to the specific example
of the Integrated Sourcing Initiative. Before the ISI is examined in detail,
however, it is necessary to delve briefly into the economics of the region
surrounding Singapore in order to understand the reasons underlying the ISI's
creation.

Singapore is located in Southeast Asia at the southern tip of Malaysia.27

Less than twenty kilometers across the Singapore Strait, easily accessible by
ferry, are the Riau Islands of Batam and Bintan, both part of Indonesia. These
three nations-Singapore, Malaysia, and Indonesia-agreed fifteen years ago
to form a "growth triangle," a "strategic economic relationship which enables
each member country to capitalize on the complementary resources of the
other member countries, so that each may develop at a faster rate than its local
economy could normally sustain." 28 The agreement has been described in thefollowing manner:

The brainchild of Singapore's government, the growth triangle is intended to allow
multinational corporations to take advantage of the benefits offered by each of the three
constituent economies: the abundant and relatively inexpensive land and labor of Johor
[Malaysia] and the Riau Islands [Indonesia] and the advanced service infrastructure and
managerial and technical expertise of Singapore.

29

The results of this cooperative arrangement in the Riau Islands have been
striking. In 1969, the island of Batam had a population of 2,000.30 As of July
2003, its population was 532,000. 3' Batam currently has twenty industrial
parks and 611 resident foreign companies from thirty-four countries; seventy

26. For example, one commentator has gone so far as to argue that rules of origin could be a
valuable instrument in enhancing cooperation among states recently at war, in that they could
"ameliorate the level of conflict and constitute a precursor to the development of co-operation in other
spheres." Moshe Hirsh, The Asymmetric Incidence of Rules of Origin: Will Progressive and Cumulation
Rules Resolve the Problem?, J. WORLD TRADE, Aug. 1998, at 41, 52.

27. See NANTO, supra note 5, at 2.
28. Katharine H. Woodward, Neo-Colonialism, Labor Rights, and the "Growth Triangle" of

Indonesia, Malaysia, and Singapore: Who Will Protect the "Hinterland" and Indonesia's Workers?, 15
DICK. J. INT'L L. 171, 173 (1996).

29. Michael S. Bennett, Securities Regulation in Singapore: The City-State as an
International Financial Center, 12 UCLA PAC. BASIN L.J. 7 (1993).

30. Bill Guerin, The Battle for Batam, ASIA TIMES, July 12, 2003,
http://www.atimes.com/atimes/SoutheastAsia/EG12AeO2.html.

31. Id.

2004]
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percent of its growth has come from the export-oriented manufacturing
sector.32 As of 2000, citizens living in Batam and Bintan also had the highest
per capita incomes in Indonesia.33 In January 2002, Indonesia and Singapore
reaffirmed their commitment to the Growth Triangle and especially to the
development of Batam and Bintan.3 4

Batam and Bintan are attractive to foreign investors because they
operate as free trade zones; businesses operating there pay no import duties
and are exempted from income and value-added taxes for all export-oriented
industries.35 Manufacturing concerns based in Singapore, in particular, have
made extensive use of the Riau Islands. These advantages have prompted one
observer to note that "Batam's flexible Hong Kong-style free-trade
environment, where importers face few obstacles, the cheap land and labor
costs, and the logistical advantages give Singaporean entrepreneurs one of the
best environments in the region, if not the world, from which to go global."36

Many U.S. multinationals locate their regional headquarters in
Singapore and use Singapore as a base from which to export goods to all
comers of the world.37 Indeed, approximately sixty percent of Singapore's
exports to the United States come from U.S. multinationals with operations in
Singapore.3" U.S. multinationals appreciate and frequently take advantage of
the opportunities presented by the Riau Islands' expansive industrial estates
and cheap labor.

These impressive levels of economic integration prompted negotiators
on both sides of the U.S.-Singapore FTA to include as part of the Agreement a
means by which businesses operating in Singapore could continue to take
advantage of the complementarities between Singapore and Indonesia. The
mechanism chosen for permitting the continued exploitation of these
complementarities was a rules of origin regime known as the Integrated
Sourcing Initiative.39

Consider the following example. An Indonesian-based manufacturer of
cordless phones wishes to export his product to the United States. These

32. Id. Currently, sixty percent of foreign-owned enterprises operating in Batam are involved
in the electronics sector. Id.

33. Marianne Kearney, Islands Could Become New Provinces, STRAITS TIMES, June 14, 2000,
at 24.

34. See Joint Ministerial Statement by the Governments of Indonesia and Singapore-Making
Bintan More Attractive to International Investors, Sing. Ministry of Trade and Industry (Jan. 31, 2002)
http://www.mti.gov.sg/public/NWS/frmNWSDefault.asp?sid=38&cid=994 [hereinafter Joint
Ministerial Statement] ("Through strong government support ... Batam and Bintan have succeeded in
attracting significant foreign investments by international companies. These investments have in turn
generated substantial employment opportunities, export earnings and technology and capability transfer
to the workforce on the islands.").

35. See Guerin, supra note 30. Batam and Bintan also enjoy a de facto status as a single free-
trade zone, though this status has yet to be formally codified in law.

36. Id.
37. See NANTO, supra note 5, at 6.
38. See U.S.-Singapore Trade Pact To Further Open Up Singapore's Economy, AGENCE

FRANCE PRESSE, Feb. 25, 2003.
39. There are a variety of sourcing provisions in the U.S.-Singapore FTA, many of which

make extensive use of all three of the substantial transformation tests described above. This Essay,
however, will focus exclusively on the ISI.
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phones are already accorded duty-free treatment when exported to the United
States from Indonesia, but if the manufacturer ships to the United States
directly then the manufacturer must pay the administrative cost of proving that
his phones originated in Indonesia. Under the terms of the ISI, however, if that
manufacturer first ships the phones to Singapore and then to the United States,
he is exempted from the administrative cost of proving origin. The
Congressional Research Service has estimated the value of these savings to be
about 0.23% of the value of the import.40

The ISI thus permits non-signatory third countries (especially Indonesia)
to take advantage of certain provisions of the U.S.-Singapore FTA. Products
covered by the ISI include all those listed in Annex 3B of the Agreement4 and
include semiconductors, computers, telecom equipment, cell phones, cordless
phones, optical fiber cables, photocopying equipment, medical instruments,
and a range of other high-tech products. As succinctly summarized by Deputy
U.S. Trade Representative Peter Allgeier, the ISI does not provide for any
preferential tariff treatment for the goods covered, but it does "reduce[] some
of the paperwork for the companies" by "eliminat[ing] the merchandise
processing fee."42

For the WTO member countries that account for well over eighty
percent of world trade in these products, therefore, the ISI has no effect on
tariff rates because all of the goods listed in Annex 3B are already eligible to
enter both Singapore and the United States duty-free under the terms of the
WTO's Ministerial Declaration in Information Technology Products (ITA).43

For non-WTO member states, however, the possibility exists that they could
realize improved access to the U.S. market by transshipping goods through
Singapore."

40. NANTO, supra note 5, at 12.
41. See U.S.-Singapore Free Trade Agreement, supra note 5, Annex 3B; United States-

Singapore Free Trade Agreement Implementation Act, Pub. L. No. 108-78, 117 Stat. 948 (2003). Only
Congress can add items to this list. Id.

42. Implementation of U.S. Bilateral Free Trade Agreement with Singapore and Chile:
Hearing Before the Senate Fin. Comm., 108th Cong. 10 (2003) [hereinafter Senate Fin. Comm. Hearing]
(statement of Peter Allgeier, Deputy U.S. Trade Representative).

43. See Ministerial Declaration on Trade in Information Technology Products, GATT Doc.
WT/MIN(96)/ 16 (Dec. 13, 1996). ("[E]ach party shall ... eliminate customs duties and other duties and
charges of any kind, within the meaning of Article 11: 1(b) of the (GATT] with respect to... all products
classified with Harmonized System . .. headings listed in Attachment A to the Annex to this
Declaration."). Of the three articles included in Annex 3B but not in the ITP Declaration-instruments
and supplies used in medical, surgical, or veterinary sciences; mechano-therapy appliances; and
orthopedic appliances-all are eligible to enter the United States duty-free if shipped from WTO
members. See U.S. INT'L TRADE COMM., PUB. No. 3653, HARMONIZED TARIFF SCHEDULE OF THE

UNITED STATES § XVIII (2004).
44. The ISI represents, in effect, an opportunity for non-WTO members to take advantage of

any variations in tariff rates between Singapore and the United States. If Singapore's tariff rates for any
of the 151 goods covered by the ISI are lower than those of the United States, then a non-WTO member
country will have an incentive to ship those goods first to Singapore and then to the United States.
Because the goods enter the United States duty-free and are exempted from having to "prove" they
originated in Singapore, the Singapore rates for these items become, in effect, the rates for the United
States. The converse is also true-if U.S. rates are lower than Singapore rates, a non-WTO member
country has an incentive to ship to Singapore via the United States. Although this reality is unlikely to
have any major economic impact (as virtually all world trade in the listed goods takes place among
WTO member states), it does illustrate the ISI's potential impact on third countries.

2004]
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There is no geographic limitation on the ISI; by its own terms, it applies
to any listed item from any country in the world. This is an important point
because most of the public comment on the ISI-including the testimony
given before Congress and the fact sheet put out by the U.S. Trade
Representative-implies that only the Indonesian islands of Bintan and Batam
are able to take advantage of the ISI's provisions. 45 This is inaccurate. In fact,
China or India or Burma or any other third state can produce a good on the
list, ship it to Singapore, and then export it to the United States without having
to prove origin (and pay the associated expenses). As noted, the savings
inherent in pursuing such strategy are relatively small-only 0.23% of the
value of the product, in most cases 4 -which makes it unlikely that a firm with
operations in, say, the Bahamas, would transship their goods through
Singapore to take advantage of the ISI.

While the listing of these administrative details may convey the
impression that the ISI is nothing more than a run-of-the-mill sourcing
provision-albeit one with a few unusual characteristics-the next Part of this
Essay argues that the ISI is far from ordinary. While it was undoubtedly
designed to reduce red tape and to allow U.S. multinationals to take advantage
of existing complementarities between Singapore and the Riau Islands-the
official reasons for its existence-the ISI also sought to further specific
foreign policy objectives desired by both the United States and Singapore. The
United States wanted to provide some economic benefit to Indonesia as part of
its anti-terrorism campaign, whereas Singapore was eager to bind the
economies of the countries of Southeast Asia more closely together to counter
the growing economic power of China. Drawing upon the political science
literature that has developed "system-centered" and "society-centered"
approaches to analyzing states' foreign economic policy, the next Part
carefully details the ways in which the ISI became a tool used by states-and
by groups within those states-for furthering a set of ends bearing with little
relevance to the cause of advancing the cause of freer trade.

III. THE INTEGRATED SOURCING INITIATIVE AS AN INSTRUMENT OF FOREIGN
ECONOMIC POLICY

Two of the primary theoretical approaches that seek to explain states'
foreign economic policy are the "system-centered" approach and the "society-
centered" approach.47 The "system-centered" approach explains American

45. See, e.g., Senate Fin. Comm. Hearing (statement of Peter Allgeier), supra note 42; Office
of the United States Trade Representative, Trade Facts--Singapore FTA: Integrated Sourcing Initiative,
Jul. 21, 2003, http://www.ustr.gov/new/fta/Singapore/2003-07-2 -ISI.pdf.

46. Although the savings amount to only 0.23% of the value of the goods shipped through
Singapore by WTO member states, it is possible that the savings could be considerably greater for non-
WTO states depending on the tariff differentials between Singapore and the United States. See supra
note 44.

47. G. John Ikenberry et al., Introduction: Approaches to Explaining American Foreign
Economic Policy, 42 INT'L ORG. 1, 1 (1988). There is a third theoretical approach to explaining foreign
economic policy-the "state-centered" approach-that i* not discussed in this Essay. This approach
differs from the other two in that it "conceives of the state as a set of roles and institutions hav[ing]
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policy as a "function of the attributes or capabilities of the United States
relative to other nation-states."48 The "society-centered" approach, by contrast,
emphasizes the role played by domestic interest groups competing for
influence in setting the "official" negotiating position taken by the U.S.
government.49 This Part uses insights derived from both approaches in an
attempt to better understand the origins and policy objectives of the ISI.

A. System-Centered Explanations of the ISI

System-centered analyses of states' economic foreign policy are by
definition "international" in their orientation. Such analyses generally
"abstract away from domestic politics and focus on the relative attributes of
countries."50 In other words, this approach urges that nation-states be analyzed
primarily as nation-states and not as compositions of interested groups. This
Section, in adopting the analytical approach advocated by system theorists,
focuses on the goals pursued by three sovereign states-the United States,
Singapore, and Indonesia---operating within the international system as they
negotiated the terms of the ISI.

1. The United States

The United States sought to realize simultaneously a variety of goals by
including the ISI in the U.S.-Singapore FTA. First, the ISI was seen as an
additional step towards establishing a simplified global sourcing regime for
certain types of IT products." Following the tariff concessions negotiated as a
part of the ITA,52 the ISI mopped up the only remaining barrier to trade in
these goods-administrative costs-and so enabled the creation of frictionless
sourcing and shipping of certain goods to the United States. These twin
reductions in tariff and administrative costs could, furthermore, demonstrate
to the countries of Southeast Asia and the world the benefits of more
liberalized trade, a goal consistent with the stated policy of the United States
to encourage greater economic liberalization worldwide.53

particular drives, compulsions, and aims of their own that are separate and distinct from the interests of
any particular societal group." STEPHEN D. KRASNER, DEFENDING THE NATIONAL INTEREST 10 (1978). A
state-centered approach would, for example, "stress ways in which state structures have distinctively
shaped ... international economic policies." Theda Skocpol, Bringing the State Back In: Strategies of
Analysis in Current Research, in PETER B. EVANS ET AL., BRINGING THE STATE BACK IN 3, 7 (1985). In
light of the power differential between the United States and the other countries examined-and in light
of the relatively open nature of the American system of government-the system-centered and the
society-centered analyses are especially well-equipped to explain the policy-making process that
eventually generated the ISI. In addition, a lack of data concerning the state structures that aggregate
preferences with respect to rules of origin in the national governments of both Singapore and the United
States make it difficult to apply a state-centered approach to this question. The Essay does point out
instances where state actors seem to be exerting an independent role in setting policy.

48. Skocpol, supra note 47, at 1.
49. Id. at 1-2.
50. Id. at 3.
51. Telephone interview with anonymous USTR official (Nov. 14, 2003).
52. See supra note 43.
53. See NANTO, supra note 5, at 1-2 (stating that "the Administration is pursuing trade

liberalization on global, regional, and bilateral fronts").
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Second, the ISI was aimed at muting criticism of Singapore within
ASEAN for entering into an FTA with the United States by offering to other
countries in the region the opportunity to take advantage of the FTA.54

Because of the relatively small savings made possible by the ISI, it is unlikely
that firms in countries far removed from Singapore would find it economical
to take advantage of it. " The primary indirect beneficiaries of the ISI,
therefore, are likely to be the Indonesian islands of Batam and Bintan and-
possibly--other countries in the region.56 In providing the region with a
vehicle that promotes shipping of certain products to the United States duty-
free and without having to pay the costs of proving origin, the ISI, in effect,
gives a small boost to the economies of other Southeast Asian nations, thereby
muting criticism aimed at Singapore for negotiating a deal with the United
States independently of ASEAN.

Third, the ISI was designed to permit U.S. multinationals with
operations in Singapore to capture the existing complementarities within the
Growth Triangle and to eliminate extra red tape, fees, and paperwork.5 7 By
lowering the administrative costs of shipping products from Singapore to the
United States in a transparent manner, the ISI avoids the complexity and
protectionism of many rules of origin regimes. And by allowing
manufacturers in Singapore to obtain inputs from the cheapest provider
worldwide-rather than the cheapest provider in the United States and
Singapore, or the cheapest provider within a specified region-the ISI
encourages economic efficiency and benefits consumers in the United States.

Fourth, the United States was eager to provide economic assistance
specifically to Indonesia. This, it seems fair to say, was the most compelling
reason for the ISI. Ambassador Zoellick has said that the ISI is intended to
provide a degree of economic assistance to Indonesia because of U.S.
concerns about "economic stability in a world where we're concerned about
security and terrorist threats."58 In his view, the ISI represents a "creative"
attempt to "try to help the Indonesians" economically and in so doing help
prevent "failed states, broken societies, [and] extreme poverty ... in which the
seeds of terrorism can grow." 9 The goal of the ISI was thus not so much to
preserve American jobs as it "was to create Indonesian jobs." 60 The
peculiarities of using the ISI-a component of an FTA to which Indonesia

54. Id.
55. Id.
56. See U.S. Trade Representative Robert Zoellick, Address to the U.S. Asia Pacific Council

Symposium (Apr. 24, 2003) ("The logic here is that we were trying to work with the Singaporeans to see
how this Singapore Free Trade Agreement could benefit others in the region.").

57. Interview with anonymous USTR official, supra note 51.
58. U.S. Trade Representative Robert Zoellick, Address to the U.S. Asia Pacific Council

Symposium, supra note 56.
59. Peter Hartcher, U.S. Links Free Trade to Global Security, AUSTRALIAN FIN. REv., Nov.

15, 2002, at 28, LEXIS, Nexis Library, News Group File (quoting Ambassador Zoellick).
60. Trade in Services and E-Commerce: The Significance of the Singapore and Chile Free

Trade Agreements: Hearing Before the House Subcomm. on Commerce, Trade, and Consumer Prot. of
the House Comm. on Energy and Commerce, 108th Cong. 72 (2003) [hereinafter House Comm. on
Energy and Commerce Hearing) (statement of Thea Lee, Chief International Economist, AFL-CIO)
(emphasis added).
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was not a party-to realize these goals will be discussed at greater lengths
below. For now, it is sufficient to note that one of the primary (perhaps the
primary) U.S. goal in negotiating the ISI was to provide indirect economic
assistance to a nation seen as a vital ally in the war on terrorism.6

As a final note, it is unlikely that the United States sought to use the ISI
as a means of promoting sector-specific developments in neighboring
countries. The United States already possesses a policy tool for realizing
precisely this goal-the Generalized System of Preferences (GSP)--which
presents far fewer administrative hassles than the negotiation of an FTA. The
GSP permits duty-free entry for a variety of products imported into the United
States from over one hundred designated beneficiary countries.62 However,
while the program is theoretically open to all listed products originating in any
listed country below a certain level of development, there are numerous
provisions in the GSP that permit the United States to limit or to expand the
benefits accruing to producers of specific products originating in specific
countries. The GSP, in other words, "provides a margin of preference for
some products imported from some developing countries" to the United
States.63 As such, it is a far more versatile tool at targeting sector-specific
development than an FTA sourcing provision, making it unlikely that
encouraging such development was a primary U.S. goal in negotiating the ISI.

2. Singapore

Singapore, with a population of about four and a half million, has
necessarily less influence over other countries than does the United States. Its
natural resource base is minimal, its military small, and its influence over the
affairs of its neighbors is based almost entirely on its role as a regional hub for
trade and finance. Its own stated set of foreign policy principles frankly
acknowledges this reality and emphasizes the importance played by economic
considerations in its foreign policy:

As a small state, Singapore has no illusions about the state of our region or the world....
We fully support and are committed to ASEAN. We work to maintain a secure and
peaceful environment in and around Southeast Asia and in the Asia Pacific region. We
must work to maintain a free and open multilateral trading system. We are ready to trade

with any state for mutual benefit and will maintain an open market economy.64

In light of these stated principles, one would expect Singapore's
objectives in pursuing the ISI to be driven primarily by economic factors. This

61. See President's Interview With Asian Print Journalists, 39 WEEKLY COMP. PRES. Doc.
1401 (Oct. 14, 2003) ("1 appreciate very much the efforts made by the Indonesian Government to bring
terrorists to justice."); Singapore PM Travels to US to Sign Free Trade Pact, GLOBAL ECON. J., May 5-
11, 2003, at http://www.becomeglobal.com ("[Tihe deal is being touted as a way for Washington to
increase its economic presence and visibility in Southeast Asia-a position that may help it engage
millions of Muslims in the region.").

62. See UNCTAD, GENERALIZED SYSTEM OF PREFERENCES: HANDBOOK ON THE SCHEME OF

THE UNITED STATES OF AMERICA 1 (2000), http://www.unctad.org/en/docs//itcdtsbmisc58_en.pdf.
63. Id. at 5-6.
64. Singapore Ministry of Foreign Affairs at http://www.mfa.gov.sg/sections/fp/ (last visited

May 2, 2004).
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is not to suggest that there was no politicking at play in Singapore's
negotiating strategy-clearly there was-but rather that the political factors in
the case of Singapore can often be correlated directly with economic factors.65

In the years leading up to the passage of the U.S.-Singapore FTA,
George Yeo, Singapore's Minister for Trade and Industry during the
negotiations, repeatedly emphasized the importance of the ISI to Singapore in
two areas. First, he underscored the ISI's potential as a means of bringing
about the integration of the economies of other countries in Southeast Asia.66

Second, he praised it as a mechanism of redirecting U.S. foreign direct
investment to Southeast Asia and away from China. 7 Tommy Koh, the leader
of Singapore's negotiating team, likewise emphasized the benefits for
countries in the region inherent in the implementation of the ISI, arguing that
it "creates a win-win-win relationship between the US, Indonesia and
Singapore."6 To the extent that Yeo and Koh's public statements reflect the
official position of their government, one can read their positions on the ISI as
a proxy for those of Singapore.

Economic integration among ASEAN members was thus seen by
Singapore as an essential prerequisite to its ability to remain competitive
given the economic and political dominance of China in the region. While this
Essay does not go so far to suggest that a 0.23% savings per product will
catapult Singapore into the same league as China, the ISI was clearly
presented by Singapore's ministers as a means of competing with its more
populous northern neighbor. Likewise, the Singapore business community
viewed the ISI primarily as a means of competing with China:

[W]hile a certain degree of 'hollowing out' from Singapore to Riau will occur, the
positive side is that the FTA will make new investments in Batam and Bintan more viable
and attractive than before .... This will create more demand for spin-off services such as

65. See Richard H. Steinberg, Trade-Environment Negotiations in the EU, NAFTA, and WTO:
Regional Trajectories of Rule Development, 91 AM. J. INT'L L. 231, 232 (1997) ("[R]icher countries
tend to be more powerful in trade negotiations than poorer countries since, in the international trade
context, 'power' may be seen as a function of relative market size.") (citations omitted).

66. Soh Wen Lin, Singapore-Riau Tie Up, STRAITs TIMES, Jan. 30, 2003, LEXIS, Nexis
Library, News Group File ("Positioning Singapore and ASEAN [as a desirable location for foreign
investment] has grown even more important in recent years following the entry of big low-cost
production centres such as China and India. ASEAN needs to integrate itself further so that it can play
its countries' strengths to the hilt.") (quoting George Yeo).

67. Singapore Minister for Trade and Industry George Yeo, Remarks at a Press Conference at
Venture Manufacturing Plant in Bintan Industrial Estate (Apr. 6, 2002),
http://www.mti.gov.sg/public/NWS/frmNWSDefault.asp?sid=39&cid=l 050 ("The Integrated
Sourcing Initiative proposed by the US ... is a win-win-win arrangement that will benefit all parties and
improve ASEAN's competitiveness as an investment destination for US companies vis-A-vis China.").
Note that Minister Yeo gives the United States credit for "proposing" the ISI. Id.

68. Chief Negotiator for Singapore for the U.S-Singapore FTA Talks Tommy Koh, Speech to
the American Chamber of Commerce (Apr. 15, 2002),
http://app.mfa.gov.sg/pr/read-content.asp?views,1252,. Yeo argued Indonesia would reap the same sort
of benefits as would Singapore. See Singapore Minister for Trade and Industry George Yeo,
Connections: Singapore and Indonesia Link Up with New Gas Pipeline (Radio Singapore International
Broadcast, Aug. 14, 2003), http://www.rsi.com.sg/english/connections/view/20030814131752/1/html
[hereinafter Connections] ("With the passing of the US-Singapore FTA, we should now work on the
Integrated Sourcing Initiative to see how companies located in Indonesia can benefit from this free trade
agreement.").



Rules of Origin as Instruments of Foreign Policy

logistics, transportation, financial services, tourism and others. When these 'second round
effects' are considered, what's good for the Riau will be good for Singapore; the FTA
will accelerate the twinning of the two, and it will be a compelling combination of Third-
World land and labour costs and First-World infrastructure and high-value services-a
combination that even China would be hard put to match.

69

Thus, the ISI-despite its relatively small actual economic impact-was
promoted by Singapore's government and seen by Singapore's business
leaders as a means of competing more effectively with China for foreign
direct investment.

Singapore officials also went to great lengths to describe the ISI as not
just good for Singapore, but for all the countries in ASEAN. 70 These
arguments were partly aimed at deflecting criticism from ASEAN countries-
many of which were not pleased when news of the U.S.-Singapore FTA was
announcedT-but they also reflect the stark reality of Singapore's geographic
and economic position. Not unlike Luxembourg in the European Union,
Singapore could speak with a louder voice if securely integrated into a
regional organization. 72 The Commonwealth Secretariat recently remarked
upon the power of multilateral trade agreements, including membership in the
WTO, to increase the power of small states: "There can be little doubt that the
[Dispute Resolution Mechanism] has increased the power of the small states
because it has made it possible for small states to challenge larger WTO
members in a forum where the outcome is largely determined by the rule of
law."73 To the extent that the ISI brings ASEAN countries one small step
closer to true integration, it also brings Singapore one step closer to a more
robust presence on the world stage.

The ISI also buttresses Singapore's status as a regional hub for shipping
goods to the United States. For those items listed in Annex 3B of the U.S.-
Singapore FTA, Singapore is clearly the port of choice when exporting these
goods from Southeast Asia to the United States. By winning for itself the role
of "gatekeeper" to the U.S. market for certain products, Singapore established

69. Editorial, Mega Payoffs-And Some Pain, Bus. TIMES (SING.), May 26, 2003, 2003 WL
2353841.

70. Singapore Minister for Trade and Industry George Yeo, Remarks at a Press Conference at
Venture Manufacturing Plant in Bintan Industrial Estate, supra note 67 ("The Integrated Sourcing
Initiative proposed by the US will make use of the US-Singapore FTA to benefit other countries in the
region in certain designated sectors, especially Indonesia.") (emphasis added).

71. Interview with anonymous USTR official, supra note 51.
72. See, e.g., MARKUS HUND, THE DEVELOPMENT OF ASEAN NORMS BETWEEN 1997 AND

2000: A PARADIGM SHIFT? (Universitait Trier, Center for East Asian and Pacific Studies, ZOPS
Occasional Paper No. 15, 2001), http://www.zops.uni-trier.de/op/OccasionalPapersNrl5.pdf.
("Singapore, the economically most advanced country in ASEAN, has, especially since the early 1990s,
been trying to open up ASEAN economically, to promote regional trade liberalization, to adapt ASEAN
to world economic standards and to increase ASEAN's attractiveness as a destination for foreign capital
investment.").

73. COMMONWEALTH SECRETARIAT, THE TRADE POLICY IMPLICATIONS FOR SMALL

VULNERABLE STATES OF THE GLOBAL TRADE REGIME SHIFT 4 (1998),
wbinOO18.worldbank.org/extemalllac/lac.nsf/0/d6dd0ele84740764852567fb004f3e3b/SFILE/TradePape
rStLucia99.doc. Note that this insight is not inconsistent with the notion that richer countries tend to be
more powerful in trade negotiations than poorer countries. Size, as Singapore's economic success makes
clear, is not always correlated with wealth.
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itself even more firmly as the country through which a firm may most
advantageously access certain U.S. markets. Singapore's port, furthermore, is
currently the world's second busiest transshipment hub.74 Its attractiveness as
the only country in Asia with guaranteed tariff and administrative cost-free
access to certain sectors of the U.S. market could only improve after the
implementation of the ISI.

Finally, the ISI makes firms in Singapore more competitive. By
outsourcing labor-intensive production to Batam and Bintan (or any other
suitable location) and then exporting to the United States without paying any
administrative costs of proving origin, these firms are better equipped to
compete in the U.S. marketplace.75

3. Indonesia

In light of its unofficial status as third country beneficiary to the U.S.-
Singapore FTA, the role of Indonesia in the international negotiations must be
examined despite the fact that it was not a treaty partner. As early as January
2002, Singapore pledged to "discuss" with the United States the "possibility
of extending market access benefits" of the proposed FTA to Batam and
Bintan "[i/n consultation with Indonesia." 76 Thereafter, high-ranking
Singapore officials repeatedly referred to Indonesia as an intended beneficiary
of the Agreement, though these statements do not reveal to what extent
Indonesia was involved directly in the FTA negotiations.

An official at the Office of the United States Trade Representative
(USTR), when asked about Indonesia's role in the negotiations, replied that
Indonesia was "kept apprised, but was not consulted" as negotiations on the
ISI progressed. 17 However, Ambassador Zoellick made frequent public
statements referencing Indonesia as the intended beneficiary of the ISI; the
USTR's own ISI "fact sheet" used Indonesia as an "example" to illustrate the
ISI's impact on third parties; and U.S. multinationals made significant
investments in the Riau Islands in the decades leading up to the negotiations.
Again, although there is no official acknowledgment of Indonesia's role, it
was clearly a key intended beneficiary of the Agreement. This is true
notwithstanding the language in the FTA making the ISI's provisions
available to all third states.

For now, it is sufficient to note that Indonesia was as much a party to
this aspect of the FTA as were the United States and Singapore. One could
speculate as to the reasons why the ISI was chosen as the vehicle by which
economic assistance was given to Indonesia. It is possible, for example, that
the Indonesian government-for domestic political reasons--did not want to
be too closely associated with the United States. It is also possible that the

74. See LABOR ADVISORY COMMITTEE, REPORT OF THE LABOR ADVISORY COMMITTEE FOR

TRADE NEGOTIATIONS AND TRADE POLICY 5 (2003), http://www.ustr.gov/new/fta/Singapore/ac-lac.pdf
[hereinafter LABOR ADVISORY COMMITTEE REPORT].

75. See Connections, supra note 68.
76. Joint Ministerial Statement, supra note 34 (emphasis added).
77. Interview with anonymous USTR official, supra note 51.
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U.S. government, for political reasons of its own, preferred to provide
economic benefits to Indonesia only indirectly. There are, to my knowledge,
no official statements from either country on this question, nor are there any
definitive statements on the role played by Indonesia in the course of the
negotiations leading to the ISI. The available evidence, however, supports the
conclusion that the United States wanted to provide some economic benefit to
Indonesia and that Singapore was eager to bind the region's economy more
closely together. These two goals could both be realized by a rules of origin
regime and so the ISI was introduced into the Agreement. As a final note, it is
not unduly cynical to point out that, by cracking down on domestic
extremists," Indonesia had perhaps provided a quiet quid for the quo that was
the ISI.

B. Society-Centered Explanations of the IS1

In contrast to the system-centered approach, the society-centered
approach to explaining foreign economic policy looks to "the ongoing
struggle for influence among domestic social forces or political groups."79

Rather than emphasizing the role played by state officials, this approach
explains foreign economic policy "in terms of the interests and capacities of
groups or coalitions competing within the policy arena.""0 Having explored
the genesis of the ISI from the perspective of states interacting with one
another on the international stage, it is now time to examine how domestic
interest groups with a stake in its outcome sought to influence the policy-
making process at both the initial stage of the international negotiations and at
the subsequent hearings before the U.S. Congress."

1. International Negotiations

One useful lens through which to examine the influence asserted by U.S.
domestic interest groups during the international negotiations that eventually
produced the ISI is the stance taken by official "trade advisory committees"
charged with providing information and advice to USTR with respect to U.S.
negotiating objectives and bargaining positions. These committees are
consulted before the United States enters into trade agreements, on the
operation of any trade agreement once entered into, and on other matters
arising in connection with the development, implementation, and

78. See President's Interview, supra note 61, at 1401; Greg Sheridan, Half-Measure Verdict
Mirrors Asia's Fear of JI, AUSTRALIAN, Sept. 3, 2003, at 1, LEXIS, Nexis Library, News Group File
("Indonesia has taken a tough and principled stand against terrorism"); Jules Crittenden, In Terrorism
Fight. U.S. Begins to Reap Rewards, BOSTON HERALD, Nov. 10, 2002, at 8 ("While the Bali bombing
last month took 180 lives, it also spurred the Indonesia government into action against homegrown
Islamic terrorists and al-Qaeda taking refuge among them.").

79. Ikenberry et al., supra note 47, at 7.
80. Id.
81. It is worth noting that this approach bears many similarities to, and indeed draws upon,

public choice theory, sometimes referred to as the economic theory of legislation. See, e.g., Robert D.
Tollison, Public Choice and Legislation, 74 VA. L. REv. 339, 339 (1988).
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administration of U.S. trade policy. 82 While lobbying doubtlessly occurs
outside of these committees, their institutionalized role in U.S. trade policy-
setting offers interest groups an opportunity to influence policy in a familiar
setting.

There were thirty-one trade advisory committees whose input was
sought by USTR over the course of the negotiations in the U.S.-Singapore
FTA.83 Four of the general advisory groups covered trade policy generally
(with one of these, the Labor Advisory Committee, devoted exclusively to
labor concerns), six related to agriculture, and twenty-one focused on
industry. Each of the twenty-one industry advisory committees endorsed the
FTA, as did those committees charged with representing the views of
agricultural interests and trade policy interests generally. The Labor Advisory
Committee was the only advisory committee to withhold its endorsement of
the Agreement.

Why did the Labor Advisory Committee choose not to endorse the Free
Trade Agreement? The Committee cited many reasons, including concern
about the ISI: "The rule of origin included in the ... Singapore agreement[]..

allows companies to invest in production outside the countries that have
negotiated FTAs and still benefit from the agreement[']s benefits."" None of
the other advisory committees raised this as an issue; indeed, their comments
on the rules of origin regime tended to ignore the provisions of the ISI
altogether.85

In light of this pattern of endorsements (with a single withheld
endorsement), it seems fair to conclude that the battle to define the official
U.S. negotiating position with respect to the ISI was "lost" by labor. Whether
this battle was "won" by industry is difficult to assess in light of the fact that
most of the committee reports failed to mention the ISI altogether. However,
just as states are not monolithic entities, neither can an "industry" be
described as such. Within a given industry, there are upstream and
downstream firms, domestic and international firms. Each type of firm has a
different stake in the outcome of any rules of origin regime, and each can be
expected to lobby government to protect its own particular set of interests
quite apart from the interests of the industry as a whole.t 6 The advisory

82. USTR, USTR Outreach: The Trade Policy Advisory Committee System, at
http://www.ustr.gov/outreach/advise.shtml (last visited Apr. 15, 2004).

83. USTR, USTR Resources: Singapore Free Trade Agreement, at
http://www.ustr.gov/new/fta/Singapore/advisor-reports.htm (last visited May 2, 2004).

84. LABOR ADVISORY COMMITTEE REPORT, supra note 74, at 15.

85. See, e.g., INDUSTRY FUNCTIONAL ADVISORY COMMITTEE ON CUSTOMS MATTERS, Report
of the Industry Functional Advisory Committee on Customs Matters 5 (2003) ("The Committee was
pleased that the administrative provisions are robust enough to prohibit illegal transshipment and ensure
the benefits of the agreement apply only to originating products."); INDUSTRY SECTOR ADVISORY
COMMITTEE ON CAPITAL GOODS FOR TRADE POLICY MATTERS, REPORT OF THE INDUSTRY SECTOR
ADVISORY COMMITTEE ON CAPITAL GOODS FOR TRADE POLICY MATTERS 4 (2003) ("The Agreement
contains strong safeguards to ensure that goods seeking preferential tariff treatment satisfy Rules of
Origin requirements.").

86. The classic example of this phenomenon is the textile industry. Fiber producers have
dissimilar interests from yam producers, who in turn have dissimilar interests from producers of textiles
and apparel. Even though each firm is in the same "industry," their interests do not always converge. In
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committees' reports, by necessity, reflect an industry-wide perspective on the
agreement as a whole and it is not surprising that the ISI-limited to 151
products in two specific industries--did not attract a great deal of attention.

That said, there is persuasive evidence that those industries directly
affected by the ISI's terms were supportive of its provisions." The firms
affected were, for the most part, downstream firms-purchasers of
information technology products and medical equipment-interested
primarily in obtaining cheaper inputs from Singapore. Recall that all of the
items on Annex 3B originating in a WTO Member State were already eligible
to enter the U.S. duty-free before the negotiation of the ISI. The ISI merely
reduced the administrative costs associated with shipping those goods to the
United States. It stands to reason, therefore, that the U.S. firms affected
welcomed the opportunity to obtain slightly cheaper inputs without really
giving anything up; they had, after all, long been competing directly with
similarly situated foreign firms in Singapore and elsewhere. 88

Although the affected industries were generally supportive, USTR was
the ISI's most enthusiastic proponent throughout the negotiations, defending
its provisions where industry tended to shrug its shoulders.89 This is perhaps
not surprising in light of the few industries affected by the ISI and its
relatively small economic impact, but it suggests that-aside from the
administration's stated desire to eliminate red tape-the primary forces
driving the passage of the provisions of the ISI might have been motivated
more by politics than efficiency.

The advocates for the ISI were challenged at every stage in the
negotiating process by labor groups who contended that by encouraging U.S.
multinationals with operations in Singapore to expand those operations into

the U.S.-Singapore FTA, the fiber, yam, and textile producers were pleased with the rules of origin
regime, whereas the apparel producers were disappointed. See INDUSTRY SECTOR ADVISOR COMMIT-rEE
ON TEXTILES AND APPAREL, REPORT OF THE INDUSTRY SECTOR ADVISOR COMMITTEE ON TEXTILES AND

APPAREL 2 (2003).
87. See NANTO, supra note 5; House Comm. on Energy and Commerce Hearing, supra note

60, at 77 (statement of Brian Kelly, Senior Vice President of Government Relations and
Communications, Electronics Industries Alliance) (stating that, regarding the rules of origin, "[wlhat we
are looking for is an ease in the ability to categorize what those rules are, because the paperwork is often
so burdensome into detailing those items that if we had a simple way to clarify what those items are, it
erases that burden upon the companies to cut that cost"); id. at 80 (statement of Franklin J. Vargo, Vice
President, International Economic Affairs, National Association of Manufacturers) ("My understanding
is that those products would have come into the U.S. duty free anyway because we don't charge duties
on those products under the Information Technology Agreement, so I don't see much of a negative
impact.").

88. Although this Essay does not analyze in detail the domestic debate in Singapore over the
FTA, it is useful to touch on the position of Singapore firms with regard to the ISI. Firms in Singapore
were enthusiastic about the prospects of the FTA generally. One survey found that, while "most of the
respondents do see the free trade agreement in a positive light and believe it will spur American direct
investments into Singapore," they were largely indifferent to the ISI particularly because many "do not
actually export to the United States, and so they are not affected" and because "the scheme is restricted
to certain electronic products and medical equipment." Most Manufacturers Do Not Expect to Benefit
from US-Singapore Free Trade Deal, Channel NewsAsia, June 18, 2003, LEXIS, Nexis Library, News
Group File.

89. Compare Senate Fin. Comm. Hearing (statement of Peter Allgeier), supra note 42, and
Hartcher, supra note 59, with House Comm. on Energy and Commerce Hearing (statement of Franklin J.
Vargo), supra note 87, at 80 ("Frankly, none of our members raised [the ISI] as an issue with us on
either side, and we have not focused that much on it.").
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Southeast Asia, the ISI would be detrimental to American workers. In the
words of the Labor Advisory Committee:

The inclusion of two Indonesian islands in the Singapore agreement is specifically
designed to facilitate off shore production of electronics for export into the U.S. market..
. . This provision, which requires no reciprocal market access from the Indonesian
islands, will have a clear negative impact on U.S. jobs ... in that [it] would allow U.S.
electronics manufacturers to take advantage of low wage rates on those islands to
assemble components from Singapore into electronic products that can enter the U.S.
duty free .... In addition, the labor provisions of the Singapore FTA appear to not apply
at all to workers' rights violations on these Indonesian islands, despite the permanent
access to our market that products from these islands will receive. 9t

These concerns are legitimate, despite the assertions by free trade proponents
that criticism of FTAs by labor organizations amount to nothing more than
disguised protectionism.91 The Trade Act of 2002 calls upon the President,
when negotiating free trade agreements, "to promote respect for worker rights
• . . consistent with core labor standards of the ILO [International Labour
Organization].9 To argue that Indonesia and other third countries poised to
take advantage of the ISI are somehow exempt from these mandates because
they are not official "parties" to the treaty is to ignore the clearly expressed
goal of Congress. If third country producers are to enjoy preferential access to
U.S. markets, they should have to play by the same labor rules as treaty
partners-regardless of the number of goods affected by a particular
provision.

Nonetheless, it is clear that labor organizations failed to exert much
influence in the international negotiations. At least part of the reason for this
lack of success apparently lies in the fact that the Bush administration did not
get around to rechartering the Labor Advisory Committee until eight months
after the administration came into office.93 In the meantime, the industry
sector advisory committees were meeting on a regular basis.94 This turn of
events prompted a representative of the AFL-CIO on the Labor Advisory
Committee to complain that the process was "extremely frustrating," in that
"where the business advisory committees have been in the loop, the Labor
Advisory Committee has barely been allowed to meet."95 Ultimately, the AFL-
CIO sued the administration to ensure that the congressional statutory

90. LABOR ADVISORY COMMITTEE REPORT, supra note 74, at 4-5.
91. See Josette Shiner, Free Trade Rewards Workers, WASH. POST, Aug. 13, 2003, at A27

("These agreements may rankle protectionists, who fear competition, but they are great news for anyone
who cares about improving workers' lives through higher income levels, good labor standards and more
resources for enforcement.").

92. Trade Act of 2002, Pub. L. No. 107-210, § 2101, 116 Stat. 933, 994 (2002) [hereinafter
Trade Act of 2002].

93. House Comm. on Energy and Commerce Hearing, supra note 60, at 82 (statement of Thea
Lee).

94. Id. at 82.
95. Id. at 83. Note that a state-centered approach to explaining foreign economic policy would

doubtless view this as an instance in which the state exerted influence independent of the social actors
vying for control over trade policy.
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requirement that labor, environment, and consumer representatives be
included in the trade negotiations was met.96

Labor groups would attempt (with the support of some human rights
advocates) to fight a rearguard action against the ISI when it came time for
domestic approval of the agreement by Congress. It is to this new arena-in
which domestic interest groups continued their battle to shape the foreign
economic policy of the United States-that we must now turn.

2. Domestic Negotiations

Under the terms of the Trade Act of 2002, no amendments are permitted
to the implementing legislation creating an FTA once it has been introduced
as a resolution in either the House or the Senate.97 Small changes to the treaty
can, however, be introduced via the implementing legislation that transforms
the treaty text into domestic law.9" Thus, changes can be introduced after the
negotiations are concluded but before the bill containing implementing
legislation is introduced as a resolution in either house. This legal window of
opportunity permits congressional tinkering with the content of FTAs that
might not be apparent from a cursory reading of the Act's general provisions.

The Trade Act of 2002 provides, furthermore, that Congress must be
"consulted" as to the content of the free trade agreement itself.99 The scope of
this "consultation" encompasses a set range of issues, among them "the nature
of the agreement; ... how and to what extent the agreement will achieve the
applicable purposes, policies, priorities, and objectives of this title; and ... the
implementation of the agreement under section." "0 These mandatory
consultations, though unlikely to undo the most important of the compromises
worked out among the parties during the negotiations phase, are still capable
of modifying the details of the Agreement before its passage into law. Thus,
by the terms of the Trade Act of 2002, Congress retains explicit-if limited-
powers to modify the terms of such agreements so long as those changes are
introduced before the resolution containing the implementing legislation is
introduced into either house. It was precisely this power that labor and human
rights activists, after having failed to achieve their objectives during the

96. Id.
97. See Trade Act of 2002 §§ 2101-2113 (stating that resolutions introduced in either the

House or the Senate pursuant to the Trade Act of 2002 may not be amended).
98. See IAN FERGUSSON & LENORE SEK, TRADE NEGOTIATIONS IN THE 108TH CONGRESS 5-6

(Cong. Research Serv. Issue Brief for Congress, No. IB 10123, 2003).
99. The Trade Act specifies:
Before entering into any trade agreement ... the President shall consult with-

(A) the Committee on Ways and Means of the House of Representatives and the
Committee on Finance of the Senate;

(B) each other committee of the House and the Senate, and each joint committee
of the Congress, which has jurisdiction over legislation involving subject matters which
would be affected by the trade agreement; and

(C) the Congressional Oversight Group....
Trade Act of 2002 § 2104(d)(1).

100. Trade Act of 2002 § 2104(d)(2) (emphasis added).
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international negotiations, urged Congress to exercise during the U.S.-
Singapore FTA ratification debate.

Industry groups, as noted above, were generally (though not
passionately) supportive of the ISI throughout the domestic ratification
debate.' USTR was expressly supportive and defended the ISI at several
congressional hearings. 1 2 The two most vocal opponents of the ISI during the
Congressional ratification debate, by contrast, were Thea Lee, Chief
International Economist at the AFL-CIO, and Sandra Polaski, a senior
associate at the Carnegie Endowment for International Peace, each of whom
urged Congress to scrap or, at the least, revise the ISI. At the core of their
concerns was, in Polaski's words, the fear that "neither Indonesia nor any
other country that benefits from this provision is required to effectively
enforce its labor laws."'0 3 They complained that whereas the FTA contained
detailed provisions relating to labor standards"° and includes a mechanism for
resolving any labor dispute between the United States and Singapore, these
provisions did not apply to third countries that would benefit from the
provisions contained within the ISI. In the absence of any effective means for
policing violations of workers' rights in these third countries, there existed the
possibility that the ISI would, in the words of Representative Gene Green,
"facilitate the proliferation of some of our problems we have with sweatshops
on islands."' 5 Polaski noted that these concerns were far from theoretical,
given that "[i]n the export processing zones of Bintan and Batam there have
been widespread violations of basic labor rights." 106 Given the lack of
geographic limitations in the ISI, she argued, countries with even worse labor
problems-such as Burma-could obtain preferred access to U.S. markets as
a result of the Agreement."7 Lee summed up the general critique when she
stated: "In our view this provision defeats the entire purpose of negotiating a
free trade agreement as it extends the benefit of agreement without ensuring
any reciprocal market access benefits for U.S. products or preserving any of

101. See House Comm. On Energy and Commerce Hearing (statement of Brian Kelly), supra
note 87 (describing support of industry).

102. See supra notes 42 and 57 (describing support of USTR).
103. Senate Fin. Comm. Hearing, supra note 42, at 72 (statement of Sandra Polaski, Senior

Associate, Carnegie Endowment for International Peace). See also House Comm. on Energy and
Commerce Hearing (statement of Thea Lee), supra note 60, at 76 ("This provision will cost American
jobs while failing to protect Indonesian workers' rights. Furthermore, it undermines the weak workers'
rights provisions contained in the agreement itself.").

104. The relevant provisions read:
A Party shall not fail to effectively enforce its labor laws, through a sustained or recurring
course of action or inaction, in a manner affecting trade between the Parties, after the date
of entry into force of this Agreement .... The Parties recognize that it is inappropriate to
encourage trade or investment by weakening or reducing the protections afforded in
domestic labor laws.

U.S.-Singapore Free Trade Agreement, supra note 5, art. 17.2(1)-(2)
105. House Comm. on Energy and Commerce Hearing, supra note 60, at 6 (statement of Rep.

Gene Green).
106. Senate Fin. Comm. Hearing (statement of Sandra Polaski), supra note 103, at 72.
107. Id.
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the negotiated conditions of the FTA itself, including the workers' rights
provision."'' 8

Its critics preferred, as a first option, that the ISI be jettisoned entirely.0 9

Calling it an "egregious provision in the Singapore agreement [that] creates a
sweatshop market," the Citizens Trade Campaign urged individual citizens to
write to Congress asking that it be abandoned. "o Polaski likewise
acknowledged that her "preferred outcome would have been an abandonment
of the [ISI].' Lee stated that "[w]e believe there is no justification for the
inclusion of this provision in the agreement, and that it alone constitutes
sufficient reason to reject the agreement."' '12

If the ISI were to be retained, a second-best result would logically be to
modify its provisions in such a way that the labor standards applicable to the
United States and Singapore would also apply to goods originating in third
countries. These arguments were more implicit than explicit, but they emerge
naturally from any argument contending that the ISI is flawed because it
"extends the benefit of agreement without... preserving any of the negotiated
conditions of the FTA itself, including the workers' rights provision.""' 3 Logic
dictates that if these workers' rights provisions-as well as the other
negotiated conditions of the FTA-were extended to goods originating in
third countries, then the ISI would no longer be flawed. Such a result would
have the effect, however, of supplanting the avowed purpose of the ISI-
reducing paperwork costs-with a completely different objective-protecting
workers.

Failing this, the critics argued that a third-best solution would be to take
the power to add or subtract items from Annex 3B away from USTR and,
instead, to give this power exclusively to Congress."4 While a far cry from
subverting the origin rules or eliminating them altogether, this would at least
prevent USTR from adding items to the list via obscure administrative rulings.
Instead, any additions to the list would take place in the relatively more
transparent policy arena of the Congress. The goal was, in the words of

108. Implementation of the U.S. Bilateral Free Trade Agreements with Chile and Singapore:
Hearing Before the Trade Subcomm. of the House Comm. on Ways and Means, 108th Cong. (2003),
http://waysandmeans.house.gov/hearings.asp?formmode-view&id=l 162 [hereinafter Trade Subcomm.
of the House Comm. on Ways and Means Hearing] (statement of Thea Lee, Chief International
Economist, AFL-CIO).

109. E-mail from Sandra Polaski, Senior Associate, Carnegie Endowment for International
Peace, to John Coyle (Dec. 17, 2003) (on file with author); Open Letter from Citizens Trade Campaign,
to Representatives of Congress (regarding U.S.-Singapore Free Trade Agreement)(May 22, 2003) (on
file with author).

110. Open Letter from Citizens Trade Campaign, supra note 109.
111. E-mail from Sandra Polaski, supra note 109.
112. Trade Subcomm. of the House Comm. on Ways and Means Hearing (statement of Thea

Lee), supra note 108.
113. Id.
114. The Citizens Trade Campaign complained that-under the initial terms of the ISI-the list

of products covered could "be expanded to more products and regions in the future without
Congressional input, much less a vote." Open Letter from Citizens Trade Campaign, supra note 109.
Polaski, for her part, urged Congress to "use the implementing legislation to close this loophole created
by the ISI, and also to press the administration not to replicate this approach in any future trade
agreement." Senate Fin. Comm. Hearing (statement of Sandra Polaski), supra note 103, at 21.
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Sandra Polaski, to "narrow the scope for firms or governments to utilize the
[ISI].""' Furthermore, critics argued that the ISI should only ever apply to
products already eligible to enter the U.S. duty-free (as were the original 151
listed in Annex 3B). "6 Absent this safeguard, goods from third countries could
theoretically derive preferential tariff treatment in addition to preferential
administrative treatment provided by the, ISI if shipped through Singapore,
regardless of tariff provisions in effect for goods originating in other
countries.

Given the terms of the Trade Act of 2002 it was impossible for Congress
to reject the ISI while still approving the FTA as a whole, even if it had
wished to do so. Labor advocates were not, it should be remembered, the only
groups with a stake in the outcome of this debate. Representatives from
industry groups who testified at these hearings supported the Agreement and
the ISI without exception. Given the substantial bipartisan support for the
U.S.-Singapore FTA, it was unlikely that an Agreement generated by three
years of negotiations would be scrapped as a result of a provision affecting
such a small percentage of the value of such a small number of products. Nor
was it likely that the ISI would be revamped so as to better protect workers'
rights, notwithstanding the sympathetic hearing that this argument received.
from several members of Congress.'17

However, one proposal-conveying to Congress instead of USTR the
power to add or subtract items from Annex 3B-found a receptive audience.
Although no language in the Agreement itself speaks to the allocation of
power between USTR and Congress with respect to the authority to add or
subtract items from the list, the implementing legislation mandates that
Congressional approval is needed to modify the list of items in Annex 3B."'
Additionally, several Congresspeople warned that sourcing provisions such as
the ISI, while tolerable in the U.S.-Singapore FTA, would receive a chilly
reception were they to appear in any future trade agreements. 119 These

115. E-mail from Sandra Polaski, supra note 109.
116. Trade Subcomm. of the House Comm. on Ways and Means Hearing (statement of Thea

Lee), supra note 108 ("There is no limitation listed in the language as to whether the additional goods
would also be duty free goods, or what countries they would come from, and there is no mention
whatsoever of consultation with Congress prior to expanding product coverage.") (emphasis added).

117. See House Comm. on Energy and Commerce Hearing, supra note 60, at 9-10 (statement
of Representative Sherrod Brown) ("[T]he islands are not subject to even the weak labor and
environmental standards of the agreement. That gaping loophole benefits companies surely looking to
exploit workers."); id. at 4 (statement of Representative Jan Schakowsky) ("[T]here is a potential
loophole that will allow for goods produced elsewhere, specifically in Indonesia where there are
widespread abuses of labor rights, to be treated as Singaporean goods, even if they never go through
Singapore. We cannot afford to overlook these practices.").

118. See United States-Singapore Free Trade Agreement Implementation Act, supra note 41, §
202(o)(2)(A)(i) (stating that "[t]he President may proclaim modifications to the provisions ... other
than ... the provisions ofAnnex 3B of the Agreement") (emphasis added).

119. House Comm. on Energy and Commerce Hearing, supra note 60, at 4 (statement of Rep.
Jan Schakowsky) ("The president's [future] trade agreements will be met with serious congressional
opposition if they include such inadequate protections for core workers in human rights."); WTO AND
REGIONAL TRADE AGREEMENTS (Japan External Trade Org., Tokyo, Japan), Dec. 2003, at 15 ("Senator
Carl Levin stated that the Integrated Sourcing Initiative (ISI in the Singapore agreement ... should not
be included in any future FTA. Levin stated that any attempt to include these provisions in agreements
with countries where different conditions exist is unacceptable and will meet resistance from both
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warnings suggest that, perhaps, the ISI's critics lost the battle but won the war.
The official position of USTR is that it has no intention of replicating the ISI's
provisions in any future trade agreements. 2° By raising the ISI as an issue at
this juncture-and pressing their case before Congress-the provision's critics
succeeded in putting the Executive Branch and, in particular, USTR, on notice
that they would negotiate future ISIs at their peril.

Why were the ISI's critics not more successful? There is considerable
scholarship exploring when organized interest groups are most likely to be
successful in a legislative setting. Kay Schlozman and John Tierney have
distilled these insights into a list of five situations in which an organized
interest group is likely to be most effective:

1) When the group is seeking to block legislation rather than to promote a new
policy;

2) When the group's goals are narrow and technical and the issues have low public
visibility;

3) When the group has substantial support from a coalition of other groups;
4) When the group is able to locate the issue in a favorable forum;
5) When the group can devote substantial resources to influence policy and develop

symbiotic relationships with key legislators.
121

Many of these conditions were met in the U.S.-Singapore FTA ratification
debate. The ISI already existed in draft form; the groups opposed to it were
seeking to block it or to modify it. The issue had relatively low public
visibility (owing in large part to the technical nature of rules of origin) and the
goals of the groups seeking to change the ISI were suitably tailored to its
technical nature. While it would be a stretch to call the groups advocating for
changes to the ISI a "coalition," it is accurate to say there were multiple
groups seeking many of the same changes in the Agreement. Finally, in light
of the Bush administration's relative indifference to the views of the Labor
Advisory Committee in the course of the international negotiations, the U.S.
Congress was almost certain to present a more favorable forum for labor to
press its case.

At first glance, therefore, one might imagine that labor and human rights
groups would have enjoyed greater successes in their attempt to block the ISI.
The fact that they were able to muster only a token victory-albeit one with
potential long-term repercussions-is attributable primarily to two factors.
First, these groups were, by and large, a "coalition" bound together solely by a
desire to strip the ISI out of the agreement. There is no evidence that these
groups had worked together before, nor any evidence to suggest that they
coordinated their efforts.22 This lack of organization also made it difficult for
the ISI's critics to devote significant resources towards defeating this
particular provision. Secondly, the very obscurity of the provision in question

parties.").
120. Interview with anonymous USTR official, supra note 51.
121. KAY LEHMAN SCHLOZMAN & JOHN T. TIERNEY, ORGANIZED INTERESTS AND AMERICAN

DEMOCRACY 314-17 (1986).
122. See E-mail from Sandra Polaski, supra note 109 (stating that she was, to her knowledge,

the only policy commentator to raise the issue and explain the significance of the ISI before Congress).
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hindered these groups' ability to rally opposition to the ISI. Appeals to moral
conscience and a sense of fairness are more effective when the decision-maker
can easily grasp the issues at hand. The complexity of the ISI, the opaqueness
of rules of origin generally, and the inability of groups opposed to it to muster
the resources to mount a compelling opposition, in the end, helped to ensure
that the status quo was maintained with only minor changes.

C. Summary and Analysis

From the foregoing discussion, one can see the ways in which a variety
of actors sought to use a particular rules of origin regime-the Integrated
Sourcing Initiative-to realize specific policy objectives, not all of which
were devoted to maximizing economic welfare. From a system-centered
perspective, it is clear that the United States sought to use the ISI to
demonstrate the benefits of integrated sourcing and free trade to countries
across Southeast Asia, to enhance the competitiveness of U.S. firms by cutting
red tape, and to provide a degree of economic assistance to Indonesia as an
element of its anti-terrorism campaign. Singapore, for its part, sought to use
the ISI to enhance its position as a preferred "gateway" for shipping products
to United States, to encourage greater regional economic integration, to
improve the competitiveness of firms based in Singapore, and to entice
foreign direct investment away from China and India.

When the ISI is considered from a society-centered perspective,
however, new elements must be factored into the analysis. Industry groups in
the United States lobbied in favor of rules that would enable them to capture
the complementarities between Singapore and its suppliers in Malaysia and
Indonesia and to eliminate extra red tape, fees, and paperwork. Alternatively,
various labor groups and NGOs-who saw the ISI as a threat to workers'
rights-urged either that the ISI be scrapped, or that its provisions be used to
protect workers in affected third countries, or that safeguards be added that
would limit the ability of USTR to add items to the list without congressional
authorization.

Overall, therefore, the ISI, as an instrument of foreign economic policy,
is best understood not solely from a system-centered or a society-centered
analysis, but from a combination of the two. The former provides insights into
how rules of origin can factor in to the strategies of states jockeying for
political, economic, and military advantages on the international stage. The
latter suggests, however, that one must also acknowledge the role played by
domestic interest groups in setting governments' foreign economic policy.
Neither approach, by itself, provides as comprehensive an explanation of the
ISI's origins and goals as when the two are considered in tandem. Taken
together, both approaches illustrate the simple fact that the ISI was an
instrument through which states-and constituent groups within these states-
sought to realize specific non-economic ends.
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IV. CONSTRAINTS IMPOSED BY MULTILATERAL TREATY FRAMEWORKS

As has been shown, both the United States and Singapore used the ISI to
confer economic benefits upon Indonesia. That they chose to do so via a rules
of origin regime, negotiated as part of a bilateral free trade agreement, raises
the question of limits. Specifically, to what extent are the United States and
Singapore-or any other set of bilateral treaty partners-constrained by
international norms and multilateral treaties in conferring benefits upon third
countries by way of bilateral treaties? This Part addresses this question by
examining the extent to which two multilateral treaty frameworks-the
Vienna Convention on the Law of Treaties (Vienna Convention) and the
General Agreement on Tariffs and Trade (GATT)-limit the ability of states
to use rules of origin to benefit third states.

A. The Vienna Convention on the Law of Treaties

Under the Second Restatement of Contracts, a contract drafted between
two parties conferring a right upon a third party is enforceable by the third
party in a court of law.123 The Restatement distinguishes, however, between
"intended" beneficiaries and "incidental" beneficiaries to contracts. 124

"Intended" beneficiaries are those in whom it is "appropriate" to vest a right
by virtue of the promisee's intention to confer a benefit; intended beneficiaries
have the right to go to court to enforce their rights under the agreement. 125

"Incidental" beneficiaries, by contrast, are those whom neither party intended
to benefit by the terms of the agreement and in whom no rights vest as a
consequence of that agreement. 126 The intent of the contracting parties is,
therefore, of the utmost importance in determining whether third party
beneficiaries have rights under the agreement.

The Vienna Convention adopts a similar rule to resolve the question of
when rights and obligations vest in third states as a result of treaties adopted
under international law. "7 Article 34 establishes the principle that, for a
bilateral treaty to create "rights or obligations" on the part of a third state, that
state must consent to their imposition. 2 Third state consent to an obligation
imposed by a treaty can be established if both of the parties to the treaty
intend that the obligation attach and if the third state expressly accepts that
obligation in writing.'29 Third state consent to a right conferred by a treaty, by
contrast, is presumed so long as both parties intend the right to vest and the
third state makes no indication to the contrary. 30 It is important to note that

123. See RESTATEMENT (SECOND) OF CONTRACTS §304 (1981).
124. Id. at §302 cmt. a.
125. Id. § 302 illus. 5(d).
126. Id. § 302 illus. 10(e).
127. Vienna Convention on the Law of Treaties, May 23, 1969, arts. 34-38, 1155 U.N.T.S. 331,

341 reprinted in 8 I.L.M. 679, 693-94 (1969) [hereinafter Vienna Convention].
128. Id. art. 34, 1155 U.N.T.S. at 341 ("A treaty does not create either obligations or rights for

a third State without its consent.").
129. Id. art35, 1155U.N.T.S. at341.
130. Id. art. 36(1), 1155 U.N.T.S. at 341.

2004]



THE YALE JOURNAL OF INTERNATIONAL LAW [Vol. 29: 545

the exercise of any such right must comply with the terms under which these
rights were granted by the treaty. 3'

The ISI, in essence, granted preferential administrative treatment of
certain goods to all third states if these goods were shipped through Singapore
en route to the United States. Indonesia, in particular, was identified time and
again as the primary intended beneficiary of the ISI by high-ranking officials
in both Singapore and the United States. Yet neither Indonesia nor any other
third country was ever explicitly mentioned in the text of either the treaty or
the implementing legislation. Indeed, there is not even a reference to third
countries in a generic sense in the text of either of these documents; Article
3.2 of the Free Trade Agreement simply states that "[e]ach Party shall provide
that a good listed in Annex 3B is an originating good when imported into its
territory from the territory of the other Party.' 32 This state of affairs raises a
set of questions familiar to anyone who has examined the status of third state
beneficiaries under U.S. domestic law. Does Indonesia, as a result of the ISI,
now have a cognizable right under international law to continue receiving its
benefits indefinitely? Or does the framework provided by the Vienna
Convention limit Indonesia's ability to seek redress in the event that these
benefits are withdrawn?

That third countries such as Indonesia benefit from the ISI is not a
matter of dispute; clearly they do. Whether third countries have a right to
benefit as a matter of international law is a thornier issue. The first question is
whether Article 3.2, when read in conjunction with the various public
statements made by officials from the United States and Singapore identifying
Indonesia as the primary intended beneficiary of the ISI, is sufficient to confer
upon Indonesia a right to benefit from the ISI. The second question is
whether, if a right has been conferred, Indonesia has a viable remedy if it is
violated.

Although the lack of references to any third country in the text of the
Agreement itself is damaging to the claim of a third country right, it is not
fatal in itself. The International Court of Justice (ICJ), in the Nuclear Tests
Cases, held that public statements by high-ranking officials can in certain
circumstances be binding under international law:

When it is the intention of the State making the declaration that it should become bound
according to its terms, that intention confers on the declaration the character of a legal
undertaking, the State being thenceforth legally required to follow a course of conduct
consistent with the declaration. An undertaking of this kind, if given publicly, and with
an intent to be bound, even though not made within the context of international
negotiations, is binding. 3 3

In these cases, the ICJ held that France's oral statements pledging to
refrain from nuclear testing in the Pacific were binding because France
intended that they be so."" By contrast, it is highly doubtful that any of the

131. Id. art. 36(2), 1155 U.N.T.S. at 341.
132. U.S.-Singapore Free Trade Agreement, supra note 5, art. 3.2(1).
133. See Nuclear Tests (Austl. v. Fr.), 1974 I.C.J. 253, 267 (Dec. 20).
134. Id. at 269-70.
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high-ranking officials in the United States or Singapore intended to assume a
binding obligation (the flipside, after all, of conferring a right) to Indonesia by
virtue of their public statements. They expressed a desire that the ISI benefit
Indonesia, but this is very different from expressing an intention that
Indonesia have a right to benefit. Although the ICJ may have a low threshold
for deciding what constitutes a binding statement with regard to a treaty
party,135 it would stretch credulity to imagine that a public statement by a
high-ranking official could, by itself, create a legal obligation to a third
country absent any written treaty between the two countries.

Additional support for this conclusion can be derived from a close
reading of Vienna Convention Article 31(1), which provides that "[a] treaty
shall be interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object
and purpose."'3 The United States does not ordinarily seek to confer benefits
upon third countries when it negotiates FTAs. Deputy United States Trade
Representative Allgeier, in his testimony before Congress, stated that the
United States' "basic premise [in trade negotiations] is that countries that are
not part of a free trade area should not benefit from an agreement to which
they are not a party."'' 37 Ambassador Zoellick applied this sentiment to the
specific fact pattern presented by the ISI. 3t Nor is it common practice among
other nations to extend benefits to third countries via bilateral FTAs. When
the news broke that the ISI was to be included in the U.S.-Singapore FTA,
Japan announced that it had no intention of revising its own recently
concluded FTA with Singapore. A Japanese official noted that it "would be
odd for a bilateral FTA to cover a third country .... There is no reason for us
to do the same."'3

The United States has made at least one notable exception (in addition to
the ISI) to this general rule of not extending the benefits of bilateral FTAs to
third countries. In 1996, President Clinton issued a Proclamation modifying
the terms of the U.S.-Israel FTA negotiated in 1985.140 This Proclamation, as
codified into law, stipulated, among other things, that goods produced in
qualifying industrial zones (QIZs)-encompassing portions of the territory of
both Israel and Egypt or both Israel and Jordan-were to be treated as having
originated in Israel for the purposes of establishing origin, subject to certain

135. For example, in the Eastern Greenland case, the ICJ expressed the view that a handwritten
note passed across the table by the Norwegian foreign minister created a binding obligation on Norway.
See W. Michael Reisman, Unratified Treaties and Other Unperfected Acts in International Law:
Constitutional Functions, 35 VAND. J. TRANSNAT'L L. 729, 737 n.54 (2002).

136. Vienna Convention, supra note 127, art. 31(1), 1155 U.N.T.S. at 340 (emphasis added).
137. Senate Fin. Comm. Hearing (statement of Peter Allgeier), supra note 42, at 11-12.

Without explicitly acknowledging that the ISI represented an exception to this policy, Allgeier went on
to reassure his listeners that the ISI "is limited to a precise list of products so it is not something that is
generally available across the spectrum of merchandise." Id.

138. U.S. Trade Representative Robert Zoellick, Address at the U.S. Asia Pacific Council
Symposium, supra note 56 ("The question that [the ISI] poses for some people in the Hill that say, well,
gee, does this mean you're bringing Indonesia in the trade agreement? Well, not really .... ).

139. Japan-Singapore Free Trade Pact Not To Cover Indonesian Islands, KYODO NEWS
SERVICE, Apr. 12, 2002.

140. See Proclamation No. 6955, 61 Fed. Reg. 58,761 (Nov. 15, 1996).
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percentage content requirements.' 4' Although this language suggested that the
QIZs would be established primarily on Israel's borders, USTR interpreted the
text to allow the establishment of QIZs in parts of Jordan that are not adjacent
to the Israeli border. 142 Additionally, the content requirements of the QIZ
program under the rules of origin are extremely favorable to other countries in
the region. For a product to have undergone a substantial transformation under
the QIZ initiative, at least 35% of its value must be added in Israel, a QIZ, or
the West Bank/Gaza Strip."'4 Of that 35%, a minimum of 11.7% must be
added in a QIZ, 8% in Israel, and the remaining 15.3% from either a QIZ,
Israel, or the West Bank/Gaza.' Thus, a good produced in the heart of Jordan
could be eligible for duty-free tariff treatment to the United States under the
amended U.S.-Israeli FTA if a mere 8% of that good's content originated in
Israel. This arrangement, clearly, gives Egypt and Jordan-third countries
which did not have a free trade agreement with the United States at that
time-preferential access to U.S. markets through QIZ eligibility. "'s The
purpose of this QIZ provision was to provide a "peace dividend" to countries
supportive of U.S. peace initiatives in the Middle East.'46

The Presidential Proclamation is legally binding upon the United States
in a way that the ISI is not. For one, the Proclamation explicitly named the
countries eligible to take advantage of the QIZs, thereby manifesting a clear
intent to confer a benefit upon a specific third country. For another, the
Proclamation made by the President was intended to carry with it the force of
law, as evidenced by the fact that it was published in the Federal Register. By
contrast, the text of the U.S.-Singapore FTA fails to manifest any intent to
confer a right upon any third country or, indeed, to mention any third country
at all. Furthermore, none of the relevant statements made by public officials
evince any intention to confer a legal right upon Indonesia. Though a third
party beneficiary to the treaty as a practical matter, Indonesia is not a third
party beneficiary in a legal sense. It is, in the language of the Restatement, an
"incidental" beneficiary of the ISI rather than an "intended" one. Thus, were
the United States and Singapore to modify the terms of the ISI, Indonesia
would have no grounds upon which to challenge their decision.

141. See West Bank and Gaza Strip Free Trade Benefits, Pub. L. No. 104-234, 110 Stat. 3058
(1996).

142. Telephone interview with Edmund Saums, Director for Middle East Affairs, Office of the
United States Trade Representative (Mar. 17, 2004).

143. See West Bank and Gaza Strip Free Trade Benefits §9(a), Pub. L. No. 104-234, 110 Stat.
3048 (1996).

144. See Embassy of Jordan, Economic and Commerce Bureau: Qualifying Industrial Zones, at
http://www.jordanembassyus.org/new/commercial/qiz.shtml (last visited Mar. 20, 2004).

145. As of March 2004, the Jordanian government had established 10 QIZs, which now
account for 95% of its exports to the United States. See Abeer Allam, Egypt and Israel Discuss
Industrial Trade Zone, N.Y. TIMES, Mar. 17, 2004, at WI. By contrast, the Egyptian government, at
least partly as a result of public hostility to Israel, had yet to establish any QIZs. Id.

146. See JOSHUA RUEBER, U.S. JORDAN FREE TRADE AGREEMENT 20 (Cong. Research Serv.
Report for Congress, No. RL30652, 2001). For further discussion of the QIZ's political overtones, see
Joel Singer, The Qualifying Industrial Zone Initiative-A New Tool to Provide Economic Assistance to
Middle Eastern Countries Engaged in the Peace Process, 26 FORDHAM INT'L L.J. 547 (2003); Hirsch,
supra note 4, at 576-77.
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Moreover, even if this were not true-that is, if the United States and
Singapore had manifested a clear intent to convey to Indonesia a right to
benefit from the ISI-it is still unlikely that Indonesia would have a remedy if
the United States and Singapore decided to renegotiate the terms of the ISI.
None of the few commentators who have considered the question of third state
remedies provides strong support for permitting such remedies in situations
such as this.'47 Vienna Convention Article 37, furthermore, states that a third
country's rights under an agreement are established by the terms of the
agreement itself: "When a right has arisen for a third State ... the right may
not be revoked or modified by the parties if it is established that the right was
intended not to be revocable or subject to modification without the consent of
the third State."'48 In light of the fact that no specific third state-including
Indonesia-is named in the treaty, it would be difficult to argue that the
United States and Singapore, even if they had somehow conveyed a legal right
to Indonesia via public statements by high-ranking officials, had made it
impossible, through these statements, to revoke this right without Indonesia's
consent. So even if one finds that a right does attach to Indonesia as a third
party beneficiary to the ISI, Indonesia possesses no effective means of
preventing the parties to the treaty from changing its terms. Indonesia could
reject the assignment of the right, or it can enjoy the right while it attaches,
but the United States and Singapore are free to withdraw the right at any time
unless they explicitly revoke their ability to do so at the outset. Such a result,
though perhaps unfair on its face, is compelled by the terms of the Vienna
Convention. Such a result would also, incidentally, be consistent with the
Restatement's view of the rights of third party beneficiaries under U.S.
domestic law.'49

In summary, therefore, it seems clear that the Vienna Convention, rather
than imposing any serious restrictions on the ability of states to confer benefits
on third countries via bilateral treaties, for the most part merely provides a
framework within which states can maneuver. The Vienna Convention does,
however, put states on notice that if, in the text of any treaties, they 1)
explicitly identify an intended third country beneficiary, and 2) manifest an
intention of making a third country's consent necessary for a conferred benefit
to be withdrawn, then a colorable right under international law may arise. So
long as negotiating states take care to avoid including any of these provisions
in their treaties-which is hardly an onerous task-then the Vienna
Convention permits the conferral of revocable benefits upon any third country
via rules of origin regimes.

147. Jonathan I. Charney, Third State Remedies in International Law, 10 MICH. J. INT'L L. 57,
75 (1989) (examining the views of eight scholars who have weighed in on this question and finding that
most support the notion of third state remedies only in extreme cases such as genocide or use of force).

148. Vienna Convention, supra note 127, art. 37, 1155 U.N.T.S. at 341 (emphasis added).
149. See RESTATEMENT (SECOND) OF CONTRACTS, supra note 123, §311(1)-(2):
Discharge or modification of a duty to an intended beneficiary by'conduct of the
promisee or by a subsequent agreement between promisor and promisee is ineffective if a
term of the promise creating the duty so provides.... In the absence of such a term, the
promisor and promisee retain power to discharge or modify the duty by subsequent
agreement.
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B. The General Agreement on Tariffs and Trade

The principle of "most favored nation" status, whereby every WTO
member nation agrees to provide all other members with tariff treatment at
least as favorable as that provided to the "most favored" nation, is established
in Article I(1) of the GATT. "0 Article XXIV, however, carves out an
exception to Article I by stipulating that, within free trade areas, Member
States are permitted (subject to certain limitations) to grant more favorable
customs treatment to other nations. 5' Thus, most favored nation treatment
under Article I is the rule, subject to those exceptions outlined in Article
XXIV.

For the purposes of assessing the extent to which the GATT imposes
constraints upon states wishing to negotiate provisions such as the ISI, one
must first be careful to distinguish between tariffs and administrative costs
generally administered and those administered under preferential rules of
origin arrangements. The former are fairly straightforward in their application
and fall directly under the controlling authority of Article I. The latter,
however, present a somewhat perplexing question in that it is unclear whether
preferential rules of origin are covered by the phrase "other regulations of
commerce" as it is used in Article XXIV. On the one hand, preferential rules
of origin are necessary to administer free trade areas and so are implicitly
authorized by Article XXIV; on the other hand, no clear guidelines in that
article define what is and is not permissible with regard to charges
administered under rules of origin. The fact that the WTO is currently (if
slowly) developing binding guidelines for its members on the subject of
preferential rules of origin is also telling, insofar as it suggests that perhaps
preferential rules of origin are not currently covered by the "other regulations
of commerce" clause and that rules of origin-though implicitly permitted by
Article XXIV-are not currently restricted by any specific terms of the
GATT.

In applying these insights to the ISI, it becomes clear that it is in
compliance with all relevant GATT rules regardless of whether the origin
rules are covered by the "other regulations of commerce" clause. The ISI

150. General Agreement on Tariffs and Trade, Oct. 30, 1947, art. I, 61 Stat. A-3, A-11, 55
U.N.T.S. 194, 196-200 [hereinafter GATT]:

With respect to ... charges of any kind imposed on or in connection with importation or
exportation ... any advantage, favour, privilege or immunity granted by any contracting
party to any product originating in or destined for any other country shall be accorded
immediately and unconditionally to the like product originating in or destined for the
territories of all other contracting parties.
151. Id., art. XXIV, 55 U.N.T.S. at 268-72:
The provisions of this Agreement shall not prevent, as between the territories of
contracting parties, the formation of a ... free-trade area . .. [p]rovided that ... with
respect to a free-trade area ... the duties and other regulations of commerce maintained
in each of the constituent territories and applicable at the formation of such free-trade
area ... to the trade of contracting parties not included in such area or not parties to such
agreement shall not be higher or more restrictive than the corresponding duties and other
regulations of commerce existing in the same constituent territories prior to the formation
of the free-trade area.
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pointedly does not impose higher "duties" or more restrictive "other
regulations of commerce" on products originating from outside the free trade
area than the duties and regulations that existed before the trade area was
created.152 By contrast, the ISI lowers administrative costs across the board for
the covered items. Furthermore, the ISI's "advantages" and "favours" accrue
to all third countries-notwithstanding the fact that Indonesia will likely
benefit disproportionately-thereby pre-empting any potential argument that
the ISI is not in compliance with the terms of Article I in the first place.
Overall, therefore, the ISI as it was enacted complies with both the most-
favored nation provision embodied in Article I as well as the rules relating to
free trade agreements embodied in Article XXIV."'

Having established this point, it is useful to consider the limits of states'
power to use rules of origin to confer benefits upon third states under the rules
of the GATT. How far, after all, could the United States and Singapore have
gone with the ISI if they had wished? What if, for example, the ISI had
explicitly named Indonesia-a party to an FTA with neither Singapore nor the
United States-as the one and only country that could benefit from the
Agreement's sourcing provisions? Would such an arrangement have been
compatible with the GATT?

To answer this question, one must examine the structure of the GATT
Agreement as well as past debates within the WTO concerning the
permissibility of diagonal cumulation in free trade agreements. Diagonal or
regional cumulation permits any input obtained from anywhere in a specified
region (not just the territories of the two parties signing a bilateral free trade
agreement) to qualify as having "originated" in one of the two FTA countries
for the purposes of determining origin under the FTA's rules.'54 Diagonal
cumulation has traditionally been interpreted to permit three (or more)
countries, all of which have FTAs with one another, to effectively "merge"
their bilateral treaties into a single comprehensive free trade area in which
inputs can be sourced anywhere within the network. The best known example
of this is the so-called "pan-Euro" system of cumulation, an intricate web of
bilateral FTAs linking thirty European nations.'55 The debate concerning the
compatibility of such provisions with WTO rules has generally been resolved

152. The terms of the MFN clause would appear to apply equally to both tariff barriers and to
non-tariff barriers such as administrative costs, as it reads:

With respect to customs duties and charges of any kind imposed on or in connection with
importation or exportation... any advantage, favour, privilege or immunity granted by
any contracting party to any product originating in or destined for any other country shall
be accorded immediately and unconditionally to the like product originating in or
destined for the territories of all other contracting parties.
Id., art. I (emphasis added).
153. Id., art. I, 55 U.N.T.S. at 196-200. Indeed, there are fewer obvious inconsistencies with a

system such as the ISI than with a diagonal cumulation system such as the Pan-Euro System.
154. See BRENTON, supra note 15, at 2.
155. See Rules of Origin Regimes in Regional Trade Agreements, at 18-19, WTO Doc.

WT/REG/W/45 (Apr. 5, 2002). These nations consist of Austria, Belgium, Bulgaria, the Czech
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy,
Latvia, Liechtenstein, Lithuania, Luxembourg, Netherlands, Norway, Poland, Portugal, Romania, the
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, and the United Kingdom. Id. at 19.
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in favor of permitting them, at least with respect to the pan-European
system. '56

The crucial difference between the pan-European system and our
counterfactual ISI, however, is that all of the countries in the pan-European
system of diagonal cumulation have negotiated bilateral free trade agreements
with all the other countries in the system.' This arrangement, in essence,
brings all of the countries in the system under the Article XXIV exception to
Article I, permitting them to treat the products of their treaty partners more
favorably than those of other countries. In the case of our hypothetical ISI,
however, a third country beneficiary to the agreement that was not a signatory
to any FTAs with the bilateral treaty partners could not be exempted under the
Article XXIV exception because it was not a party to the FTA in question.

The cumulation provisions in pan-European system are permissible
under this analysis because they permit diagonal cumulation only among
countries that have all already signed bilateral FTAs with one another, thereby
obtaining refuge under the exemption provided in Article XXIV. The ISI
avoids this problem by permitting any third country to take advantage of its
sourcing provisions, thereby complying with the MFN provisions of Article I.
However, any free trade agreement containing a rules of origin regime that
conferred benefits upon a specific non-signatory, third-party state without any
additional requirements-regardless of whether the benefits conferred related
to administrative costs or to tariffs-would, in light of the above analysis, be
incompatible with WTO rules.'58

The logic of this position is difficult to challenge. One could, in theory,
argue that if rules of origin are not "other regulations of commerce" under
Article XXIV-and after fifty years of debate, this question is still
unanswered-then rules of origin are unregulated by any article in the GATT.
The dangers inherent in such an argument are readily apparent: cleverly
drafted bilateral FTAs permitted under Article XXIV could be used to render
Article I of the GATT irrelevant. Article I requires that "any advantage,
favour, privilege or immunity granted by any contracting party to any product
originating in or destined for any other country.., be accorded immediately
and unconditionally to the like product originating in or destined for the
territories."' 59 If countries were able to evade this restriction by conveying

156. Id. at 5.
157. This is also true of the Canada-Israel FTA, which contains a provision permitting diagonal

cumulation with the United States, a country with which both Canada and Israel had previously
negotiated free trade agreements. See Free Trade Agreement Between the Government of the State of
Canada and the Government of the State of Israel, Jan. 1, 1997, Can.-Isr., art. 3.6, http://www.dfait-
maeci.gc.ca/tna-nac/cifta-en.asp.

158. Although the QIZs currently in operation under the U.S.-Israel FTA conform to many of
the facts stipulated in the counterfactual ISI, the requirement that at least a percentage of a good's
content originate in Israel make it likely that the QIZ program would pass muster under Article XXIV if
the issue were ever raised in dispute settlement proceedings. This example presents many of the same
problems implicated by the discussion of the counterfactual ISI, however, and the possibilities for abuse
are troubling. What is to stop countries from negotiating bilateral FTAs with one another, setting very
low content requirements for treaty partners, and then permitting only named third countries to supply
additional content for the goods to receive preferential treatment?

159. GATT, supra note 150, art. I.
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"advantages" or "favours" to other countries via preferential treatment in rules
of origin, then Article I would become a mere default rule around which
parties could contract by negotiating ostensibly "bilateral" free trade
agreements with worldwide impact. These agreements could include, as part
of their origin rules, preferences affecting any product from any third country
and still be considered in compliance with Article I because of the Article
XXIV exception.

The possibility of such a scenario compels the conclusion that, were this
question ever to be raised in dispute resolution proceedings, 160 "other
regulations of commerce"-as that phrase is used in Article XXIV-should be
interpreted to include rules of origin and thereby explicitly limit the
preferential treatment accorded by rules of origin to the signatory parties of a
bilateral free trade agreement. 1 ' Such a conclusion illustrates the fact that
GATT rules can and should provide an important check on states' abilities to
benefit third countries via rules of origin regimes negotiated under the aegis of
Article XXIV.

V. CONCLUSION

The primary goal of this Essay has been to explore the extent to which
one specific rules of origin regime-the Integrated Sourcing Initiative-was
used as an instrument of economic foreign policy. As has been discussed, the
ISI is a tool capable of furthering the geostrategic goals of states, realizing the
economic goals of multinational corporations, allowing developing countries
to gain access to first world markets, and furthering the norm-setting goals of
labor and human rights advocates. The example of the ISI illustrates with
impressive clarity the fact that rules of origin are important foreign economic
policy instruments that can be used to advance a variety of ends-both
economic and non-economic--desired by state and non-state actors alike.

This Essay has also sought to provide insights into the constraints placed
upon the ability of states under international law to use rules of origin regimes

160. The new Uruguay Round Understanding on Article XXIV permits matters arising under
Article XXIV to be raised before the dispute settlement proceedings. See Understanding on the
Interpretation of Article XXIV of the General Agreement on Tariffs and Trade, Apr. 15, 1994, para. 12,
33 I.L.M. 1125, 1163 (1994). In the past, however, working panels of the GATT have been reluctant to
conclude that a free trade area is incompatible with the provisions of Article XXIV. At a GATT Council
meeting in 1992, it was stated that "over fifty previous working parties on individual customs unions or
free trade areas had been unable to reach unanimous conclusions as to the GATT consistency of those
agreements. On the other hand, no such agreements have been disapproved explicitly." JOHN H.
JACKSON ET AL., INTERNATIONAL ECONOMIC RELATIONS: CASES MATERIALS AND TEXT (4th ed. 1995)
(citing GATT, ANALYTICAL INDEX 760 (6th ed. 1994)).

161. See WTO Appellate Body Report on Turkey-Restrictions on Imports of Textile and
Clothing Products, para. 64, WT/DS34/AB/R (Oct. 22, 1999) (in which the Appellate Body rejects
Turkey's claim that its customs union with the European Union permitted it to impose quantitative
restrictions on imports of textile and clothing products from India in contravention of Articles XXI and
XXIII). The Appellate Body established a rigorous standard for countries attempting to use Article
XXIV as a defense against claims that its preferential trading arrangements were not in compliance with
its GATT obligations. Id. para. 46. Although that case dealt with a customs union as opposed to a free
trade agreement, the Appellate Body's narrow interpretation of an Article XXIV defense supports the
conclusions drawn in this Essay.
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to benefit specific third parties. A close reading of the Vienna Convention on
the Law of Treaties suggests that, assuming the negotiating states act with a
reasonable degree of discretion, it is extremely unlikely that a court such as
the ICJ could find that these states had inadvertently conferred a cognizable
right upon a third country. The Vienna Convention, therefore, imposes only
the broadest of constraints upon states seeking to confer rights upon third
countries via rules of origin regimes. The General Agreement on Tariffs and
Trade, by contrast, imposes several important constraints on the ability of
states to use rules of origin implicitly authorized by Article XXIV as a means
of evading the provisions of Article I. Although enforcement is often a
problem, existing GATT rules seem to impose significant theoretical limits on
the extent to which provisions constrained in rules of origin regimes such as
the ISI can be taken.


