
THE YALE JOURNAL
OF INTERNATIONAL LAW

Volume 29, Number 2, Summer 2004

Contents

Symposium: Reflections on the ICJ's

Oil Platforms Decision

Foreword

Self-Defense and the Oil Platforms Decision

Did the Court Miss an Opportunity To
Denounce the Erosion of the Principle
Prohibiting the Use of Force?

Treaty "Interpretation" in a Judicial Context

Protecting International Shipping Channels
During Hostilities and the Oil Platforms Case:
Actio Popularis Revisited?

When Naked Came the Doctrine of "Self-
Defense": What Is the Proper Role of the
International Court of Justice in Use of Force
Cases?

Comment

Attitudes and Types of Reaction Toward Past
War Crimes and Human Rights Abuses

Articles

Law Versus Power on the High Frontier: The
Case for a Rule-Based Regime for Outer Space

Contemplating Failure and Creating
Alternatives in the Balkans: Bosnia's Peoples,
Democracy, and the Shape of Self-
Determination

Freedom of Choice in European Corporate Law

William H. Taft, IV 295

Djamchid Momtaz 307

Sir Frank Berman, Q.C. 315

Pieter H.F. Bekker 323

Harvey Rishikof 331

Ivan Simonovi6 343

Nina Tannenwald 363

Timothy William Waters 423

Jens C. Dammann 477



Essay

Rules of Origin as Instruments of Foreign
Economic Policy: An Analysis of the Integrated
Sourcing Initiative in the U.S.-Singapore Free
Trade Agreement

Recent Publications

John Coyle 545



THE YALE JOURNAL
OF INTERNATIONAL LAW
Volume 29, Number 2, Summer 2004

Article Abstracts

Law Versus Power on the High
Frontier: The Case for a Rule-Based
Regime for Outer Space Nina Tannenwald 363

This Article examines the relevance of the traditional "high seas" analogy that is
so commonly used by proponents of space weaponization to defend a logic of national
dominance in space. Drawing on comparisons with the development of the law of the sea,
the Article argues that the high seas analogy is no longer an adequate basis for rule-
making for space.

The starting point of the Article is the challenge to a multilateral space regime
posed by the US. pursuit of national dominance in space. After summarizing the current
legal regime in space, the Article outlines three alternative scenarios for the future of
space-national dominance, "muddling through, " and a strengthened legal regime-and
suggests why the first two are unlikely to lead to stable outcomes over the long term.
Drawing on insights from the evolution of the 1982 United Nations Convention on the
Law of the Sea, the Article then proceeds to (1) analyze the similarities and differences
between the outer space and the ocean environments; (2) discuss the reasons why the law
of the sea has evolved from a set of customary principles toward a more comprehensive
and codified legal regime, in which the notion of the high seas is increasingly
circumscribed; and (3) situate the implications of this evolution within the debate about
whether activities in space should be governed through unilateral interpretations of broad
and informal legal principles-where power will inevitably prevail-or through a more
elaborated regime based on law and the recognition of multiple and mutual interests in
outer space.

The Article concludes by suggesting new guiding principles to serve as the core of
a more clearly articulated legal regime to preserve outer space as a sanctuary free of
weapons. These principles include comprehensive security, equal protection in space, and
equity in access to space. The Article justifies the principles, suggests some guidelines for
operationalizing them in practice, and reviews the political processes through which they
might be adopted and established.

Contemplating Failure and Creating
Alternatives in the Balkans: Bosnia's
Peoples, Democracy, and the Shape of
Self-Determination Timothy William Waters 423

Eight years after Dayton, Bosnia is a fictive, failed state held together by
outsiders' weapons and outsiders' will. All parties recognize that Bosnia's current
constitutional dispensation is dysfunctional and are calling for change, but how should the
international community respond? In deciding, we should recognize that we may owe
Bosnians much, but we owe Bosnia nothing.

This Article argues that traditional self-determination doctrine is unable to justify
either further claims for secession from Bosnia or Bosnia's own original secession. It
examines the processes used by the international community to frame the dissolution of
Yugoslavia and the recognition process for Bosnia, and the likely legal outcomes if these
same arguments were applied to the post-Dayton situation, suggesting that most of the



legal and moral objections conventionally arrayed against any further fragmentation of
the country cannot be differentiated from the circumstances prevailing at the original
secession.

The Article concludes that the war and the peace have made ethnic groups' claims
more possible and more compelling today. Our and Bosnians' desire for stability and
justice might be better served by Bosnia's division, and our commitment to democracy
makes it essential that, whatever our moral sense, we let Bosnians decide. The claim is
narrow and case-dependent, but it will inevitably have implications for re-conceptualizing
claims about state formation elsewhere.

Freedom of Choice in
European Corporate Law Jens C. Dammann 477

The future of corporate law in the European Community is in a state offlux. In the
wake of the European Court of Justice's recent Centros and Oberseering decisions, it is
now clear that the real seat rule, as traditionally applied by many Member States of the
European Community, is incompatible with the Freedom of Establishment guaranteed by
the Treaty establishing the European Community. These decisions have opened the door
to the possibility that the nations of Europe will adopt one of two alternative
incorporation regimes-free choice or harmonization-for ordering their corporations'
internal affairs.

This Article maintains that free choice is the more viable and desirable option.
Notwithstanding the host of practical and legal obstacles that remain in place, free choice
will also lead corporations to adopt more efficient law in that it will allow them to choose
their corporate law regime and encourage states to compete for corporate charters.
Moreover, free choice will yield a richer and more coherent body of case law than will
harmonization. In order to realize the benefits of free choice, however, additional
legislation must be enacted by both the Member States and by the European Community
as a whole. Once these changes are made, the path will then be clear for the states of
Europe to reap the benefits that accompany an incorporation regime that embraces free
choice.


