Fulfilling the Promise of Filartiga:Litigating
Human Rights Claims Against the Estate of
Ferdinand Marcos
Ralph G. Steinhardtl

I.

INTRODUCTION ...............................................

65

II.

THE ALIEN TORT CLAIMS ACT: JURISDICTION AND THE PRIVATE RIGHT OF ACTION ....

70

A.
B.

70
72
75
76
78
80

III.

Theories of Subject Matter Jurisdiction .............................
PrivateRights of Action ......................................
I.
The Silence of Congress ..................................
2.
The Silence of InternationalLaw ............................
3.
The Incompetence of Customary InternationalLaw .................
4.
The Non-Existence of a Customary InternationalLaw of Human Rights .....

IMMUNITIES AND OTHER DOCTRINES OF DIFFIDENCE .......................

83

A.
B.
C.

83
87
90

The Act of State and Political QuestionDoctrines .....................
Sovereign Immunity ..........................................
Former Head of State Immunity and the Analogy to Nixon v. Fitzgerald ........

IV.

FORUM NON CONVENJNS ........................................

91

V.

CLASS CERTIFICATION ..........................................

93

VI.

DAMAGES AND THE CHOICE OF LAW .................................

94

VII. THE LAW OF EVIDENCE .........................................

97

VIII. INTERNATIONAL LAW AND THE CIVIL LEGACY OF NUREMBURG

................

99

IX.

................

102

CONCLUSION: TOWARD AN INTERNATIONAL LAW OF REMEDIES

I.

INTRODUCTION

In a recent confirmation that private liability may be imposed for public
wrongs, an American jury held the estate of Ferdinand Marcos liable for
human rights violations that occurred in the Philippines during the Marcos
presidency. After six years of pre-trial maneuvering, multiple appeals to the
Ninth Circuit, and two weeks of trial, the estate was found specifically liable
to a class of ten thousand Filipinos and twenty-three named plaintiffs for
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torture, summary execution, disappearance, and prolonged arbitrary
detention.1 In February 1994 the jury awarded $1.2 billion in exemplary
damages. 2 The Marcos verdict is the latest in a series of U.S. decisions
holding former officials of foreign regimes liable for human rights violations
committed abroad. Since 1980, when the Second Circuit rendered its decision
in Filartigav. Pefta-Irala,3 U.S. courts have increasingly awarded judgments
against foreign policemen or military officers sued after their arrival in the
United States.4 Human rights practitioners argue that these cases do not
represent some aberration in American civil procedure, but rather conform
entirely with U.S. statutory law, the ancient doctrine of transitory torts, and
the traditional role of international law in domestic litigation. At the least, the
Marcos cases demonstrate that the Nuremburg principles of criminal
1. Five cases were filed against Marcos soon after his departure from the Philippines and his arrival
in Hawaii. Clemente v. Marcos, No. 87-1707 (9th Cir. July 10, 1989) (reported in table at 878 F.2d
1438); Ortigas v. Marcos, No. 87-1706 (9th Cir. July 10, 1989) (reported in table at 878 F.2d 1438);
Sison v. Marcos, No. 86-2496 (9th Cir. July 10, 1989) (reported in table at 878 F.2d 1438); Hilao v.
Marcos, No. 86-2449 (9th Cir. July 10, 1989) (reported in table at 878 F.2d 1438); Trajano v. Marcos,
No. 86-2448 1989 WL 76894 (9th Cir. July 10, 1989) (reported in table at 878 F.2d 1438). In 1989, the
Judicial Panel on Multidistrict Litigation consolidated the cases for trial and assigned them to Judge
Manuel Real. MDL No. 840, Order of September 5, 1990.
The Court of Appeals for the Ninth Circuit lays out the complex procedural history of these eases
in its decision sustaining a preliminary injunction against transferring, secreting, or dissipating the assets
in the Marcos estatependente lite. In re Estate of Ferdinand Marcos, Human Rights Litigation, 25 F.3d
1467 (9th Cir. 1994), petitionfor cert.filed, 63 U.S.L.W. 3371 (Oct. 26, 1994) (No. 94-775) Ihereinafter
Estate 11]. This case had previously been before the Ninth Circuit. See In re Estate of Ferdinand E.
Marcos, Human Rights Litigation, 978 F.2d 493 (9th Cir. 1992), cert. denied, 113 S. Ct. 2960 (1993)
(No. 92-1559) [hereinafter Estate 1]. As this article was in press, the jury in the Marcos Human Rights
Litigation returned a verdict of over 750 million dollars in compensatory damages to the more than nine
thousand members of the class and a verdict of 10 million dollars in damages to twenty individual direct
action plaintiffs. Inexplicably, the judge dismissed the claims of Jose Maria Sison and Ramon Veluz at the
damages phase, despite the fact that the jury had previously found the Marcos Estate liable for the torture
of these plaintiffs. The judge stated in open court that a person could be tortured without suffering any
damages.
For excellent analyses of the factual and legal issues in the Marcos cases published prior to the Ninth
Circuit's 1994 decision and the award of damages, see Joan Fitzpatrick, The Future of the Alien Tort
ClaimsAct: Lessonsfrom In re Marcos Human Rights Litigation, 67 ST. JOHN's L. REV. 491 (1993), and
Ellen Lutz, The Marcos Human Rights Litigation:Can Justicebe Achieved in U.S. CourtsforAbuses that
OccurredAbroad?, 14 B.C. THIRD WORLD L.J. 43 (1994).
2. See Estate 11, 25 F.3d at 1469.
3. Filartiga v. Pefia-Irala, 630 F.2d 876 (2d Cir. 1980) [hereinafter Filartiga 1]. This ease was
remanded to the district court. See Filitarga v. Pefia-Irala, 577 F. Supp. 860 (E.D.N.Y. 1984) [hereinafter
Filitarga111.
4. See, e.g., Paul v. Avril, No. 91-399-CIV (S.D. Fla. 1994) (awarding multi-million dollar
judgment against former president of Haiti); Rapaport v. Suarez-Mason, No. C87-2266 JPV (N.D. Cal.
1989) (awarding $60 million default judgment); Forti v. Suarez-Mason, 672 F. Supp. 1531 (N.D. Cal.
1987) (awarding $8 million defaultjudgment against former Argentine general), reh'ggranted inpart, 694
F. Supp 707 (N.D. Cal 1988). Cf. Siderman de Blake v. Republic of Argentina, 965 F.2d 699 (9th Cir.
1992), cert. denied, 113 S. Ct. 1812 (1993) (No. 92-320) (awarding $2.7 million judgment against foreign
government for human rights violations committed by predecessor government). Currently pending in the
United States are human rights cases against a former Guatemalan defense minister, Hector Gramajo; a
former Ethiopian secret security policeman, Kelbasa Negaw (awarding multi-million dollar judgment
August 13, 1993, appeal pending); the leader of the Bosnian-Serbs, Radovan Karadzic (complaint
dismissed September 7, 1994, appeal pending); the Front for the Advancement and Progress in Haiti, a
Haitian political party closely associated with the military regime; and acting president of the "Civilian"
Militia of the Rwanda Political Party, Jean Bosco Barayaguiza. A court dismissed an action against exiled
President Jean-Bertrand Aristide of Haiti for the alleged assassination of a political opponent, on grounds
of head of state immunity in January of 1994. Lafontant v. Aristide, 844 F. Supp. 128 (E.D.N.Y. 1994).
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responsibility have left a civil legacy.5
The primary statutory authorization for the lawsuits against Marcos is the
Alien Tort Claims Act ("ATCA"), which grants the federal district courts
"original jurisdiction of any civil action by an alien for a tort only, committed
in violation of the law of nations or a treaty of the United States."" Enacted
as part of the First Judiciary Act of 1789, 7 § 1350 seemed an inconsequential
curiosity until 1980 when, with the decision in Filartigav. Pefla-Irala,8 the
Act became a vehicle for the enforcement of international human rights law.
In Filartiga, the United States Court of Appeals for the Second Circuit
sustained federal subject matter jurisdiction under § 1350 in a suit by two
Paraguayan citizens against a Paraguayan police official accused of
committing torture in Paraguay. 9 On remand, the district court awarded the
plaintiffs a default judgment in excess of ten million dollars.'"
Although the Filartiga decision may have appeared revolutionary, the
jurisdictional prerequisites stated on the face of the statute were plainly
satisfied: the plaintiffs were aliens, their claims sounded in tort (assault,
battery, wrongful death), and the tort alleged was committed "in violation of
the law of nations," in that customary international law specifically prohibits
a government from torturing its own citizens.' t The Second Circuit,
operating without any meaningful legislative history, concluded that the First
Congress at the least intended the Act to allow civil actions against pirates the quintessential international criminal of the eighteenth century - and that
the modern analogue to piracy, namely human rights abuse, should be equally
5. Judgment of the International Military Tribunal, International Military Tribunal (Nuremberg),
Judgment on Sentences (Oct.1, 1946), reprinted in 41 AM. J. INT'L L. 172, 220-21 (1947) ("Crimes
against international law are committed by men, not by abstract entities, and only by punishing individuals
who commit such crimes can the provisions of international law be enforced."). The United Nations
General Assembly adopted the Nuremburg principles without dissent in its first session, G.A. Res. 95,
U.N. GAOR, 1st Comm., Ist Sess., 22d mtg. at 10 addendum 1, 188, U.N. Doc. A/64 (1945). See
HERSH LAuTERPACHT, INTERNATIONAL LAW AND HUMAN RIGHTS 38-47 (1950). On the contemporary
significance of the Nuremburg judgment as a matter of international criminal law, see THEODORE MERON,
HUMAN RIGHTS AND HUMANITARIAN NORMS AS CUSTOMARY LAW (1989).
6. 28 U.S.C. § 1350 (1988). A handful of victims who had been citizens of the Philippines at the
time of their abuse, but had become U.S. citizens thereafter, also sued Marcos in 1986 for human rights
violations. Because they were not aliens at the time of the suit, they grounded federal jurisdiction on the
diversity and federal question statutes.
7. The original rationale for the Alien Tort Claims Act remains somewhat obscure, although one
learned reconstruction suggests that it was a mark of the new republic's commitment to international law.
Anne-Marie Burley, The Alien Tort Statute and the JudiciaryAct of 1789: A Badge of Honor, 83 AM. J.
INT'L L. 461, 481-88 (1989). Compare Anthony D'Amato, The Alien Tort Statute and the Founding of
The Constitution, 82 AM. J. INT'L L. 62 (1988); Jeffrey M. Blum & Ralph G. Steinhardt, Federal
Jurisdiction Over InternationalHuman Rights Claims: The Alien Tort Claims Act After Filartiga v. PefiaIrala, 22 HARv. INT'L L. J. 53 (1981); Anthony D'Amato, The Alien Tort Statute and the Founding of
the Constitution, 82 AM. J. INT'L L. 62 (1988); Thomas M. Franck, Taking Treaties Seriously, 82 AM.
J. INT'L LAW. 67 (1988).
8. Filartiga1, 630 F.2d at 876.
9. The defendant was within the personal jurisdiction of the district court by virtue of his presence
in New York at the time of service. Id. at 879.
10. FilartigaII, 577 F. Supp. at 867.
11. Many years after the FilartigaI decision, the United States became a party to the United Nations
Convention against Torture, G.A. Res. 39/46, U.N. GAOR, 39th Sess., Supp. No. 51, at 197, U.N. Doc.
A/RES/39/708 (1984), which would presumably support claims under the Alien Tort Claims Act for
violation of a "treaty of the United States." See 28 U.S.C. § 1350 (1988). In 1980, when FilartigaI was
rendered, only the "law of nations" clause of the statute was a plausible jurisdictional ground.
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actionable. 12
Though the Marcos verdict is consistent with the plain language and
legislative intent of the ATCA, it is unprecedented in many respects. The
decision marks the first time a former head of state, as distinct from some
lower functionary, has faced a civil action in a U.S. court for a pattern and
practice of human rights violations. Marcos is also the first class action to
view human rights abuses in effect as mass torts, in which the plaintiffs
establish that they are victims of a single orchestrated and illegal policy. The
Marcos case is in fact the first full-scale civil trial of human rights claims in
the United States; all prior claims had been resolved through either criminal
or default proceedings. 3 Moreover, the Marcos estate may prove to be the
first ATCA
defendant that is not effectively judgment-proof in the United
States. 14
Yet, the Marcos verdict is also significant in a more abstract sense. By
both reflecting precedent and expanding it, the case offers a fresh context for
recurring issues of domestic and international law in the United States.
Primary among these issues is the direct enforceability of customary
international law in domestic courts. In the wake of the Marcos cases, federal
judges face a myriad of issues in the law of federal jurisdiction, constitutional
separation of powers and due process, civil procedure, evidence, and
remedies. By what statutory warrant can such cases come before the federal
judiciary? From what source of law may plaintiffs derive a private right of
action? What impact will forum non conveniens, the political question
doctrine, or the various forms of immunity have on such litigation? How can
plaintiffs prove abuses, much less attribute them to the head of state, on a
class basis? Even if liability is established, how can damages for human rights
violations be determined class-wide? What legal difficulties arise when
judgment creditors seek enforcement of such an award in a foreign
jurisdiction, as they generally must?
This Article canvasses these issues as they have arisen in the Marcos litigation under seven substantive categories: subject matter jurisdiction, the
existence of a private right of action, the impact of immunities and other
doctrines of diffidence, forum non conveniens, the propriety of class
certification, the assessment of damages, and rules of evidence. Although the
sheer complexity of these issues has prompted jurists and academics to request
the Supreme Court to clarify the proper disposition of § 1350 cases, 5 the
prospects for such review are discouraging for several reasons. First, cases
under the Alien Tort Claims Act are rare, and they arise in radically different
procedural postures. Second, few defendants have the means to litigate beyond
12. Filartiga 1, 630 F.2d at 880. The Court's analogy between eighteenth-century pirates and
twentieth-century human rights abusers is assessed infra Part VII.
13. See supra note 1.
14. Defendants in prior ATCA suits have tended either to return to their homelands or to escape to
some foreign jurisdiction and have thus had default judgments entered against them. Plaintiffs have rarely
discovered U.S. assets from which to satisfy these judgments. By contrast, the world-wide injunction

issued against the Marcos estate offers the first significant opportunity for litigants to recover a substantial
portion of their award.
15. See, e.g., Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 775 (D.C. Cir. 1984) (Edwards,
J., concurring), cert. denied, 470 U.S. 1003 (1985).
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the circuit courts of appeals. Finally, no "cert-worthy" conflict appears likely
to arise in the near future. Indeed, in the years since 1980, courts facing
similar issues under § 1350 - including panels comprising judges generally
hostile to any expansive treatment of the Alien Tort Claims Act - have
avoided such conflict by either expressly approving Filartigaor taking pains
to distinguish it from the case before them. 6 Nor is Congress likely to enact
that anticipates all possible
a legislative manual for litigating ATCA actions
17
procedural, evidentiary, and remedial issues.
Thus, courts will continue to be experimental laboratories in the synthesis
of a § 1350 jurisprudence. As new cases arise, the courts will perforce
address additional "torts . . . committed in violation of the law of nations,""
including rape, gender and race discrimination, and political repression. They
will also clarify the standards of liability, including the circumstances under
which "command responsibility" or some form of vicarious liability will be
imposed on senior government officials. Even trial management procedures
and the rules of evidence applicable in human rights cases will evolve through
concerted effort by domestic courts.
Marcos should be understood, however, as a case with international as
well as domestic consequences. Like Filartiga,the Marcos proceedings serve
a constitutive or evidentiary role in the formation of international law. In
finding an unequivocal international norm against torture for the purposes of
§ 1350, the Filartigacourt helped to clarify the norm itself. Under generally
accepted principles of legal interpretation, foreign and international tribunals
may appropriately invoke the Filartiga decision as evidence of how state
actors conceive the status of international norms proscribing torture and, by
extension, other violations of core human rights. The Marcos verdict has a
similar effect on international law, especially with respect to the standard of
liability, the rules of evidence, and the due process rights of defendants. Of
course, these quasi-legislative effects, derived as they are from domestic
judicial proceedings, must be incremental and inductive. Gaps inevitably
remain. This Article thus supports the adoption of an international convention
for the redress of human rights violations. Such a multilateral document might
specify what gross human rights violations are actionable in the domestic
courts of signatories, the choice of law approach that should govern particular
issues in such actions, the calculus for determining the availability and
measure of compensatory and especially punitive damages, and the obligation
to enforce foreign judgments against human rights violators wherever their
assets might be. Courts would continue to define the domestic consequences
of the international obligation, but such a convention would go far to preserve
the incremental progress marked by Filartiga and Marcos.

16. See infra notes 31-32 and accompanying text.
17. The recent Torture Victim Protection Act ("TVPA") gives congressional imprimatur to the
Filartigadecision and extends federal court jurisdiction to claims made by U.S. citizens who are victims
of torture and extra-judicial killing. See 28 U.S.C. § 1350 (1988). The TVPA goes beyond the Filartiga

decision by imposing a statute of limitations on torture claims and requiring litigants to exhaust local
remedies before invoking federal jurisdiction.
18. Alien Tort Claims Act, 28 U.S.C. § 1350 (1988).
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THE ALIEN TORT CLAIMS ACT: JURISDICTION AND THE PRIVATE
RIGHT OF ACTION

A. Theories of Subject MatterJurisdiction
Defendants under § 1350 and some academics have resisted the use of the
ATCA to redress human rights violations committed abroad. Although their
arguments take many forms, each is a variation on the jurisdictional theme
that courts should not interpret the Act to allow civil suits between aliens
whose only connection to the United States is the "accident" of the
defendant's presence. For example, the Marcos estate argued that the case did
not fall within the diversity clause of Article III, and that § 1350 should apply
only to torts committed by the United States or by a U.S. citizen. Yet, the
absence of diversity is constitutionally irrelevant; the ATCA clearly rests on
the federal question clause of Article III because the law of nations has always
been considered a matter of federal law.9
A separate interpretation, supported by the Justice Department in an
amicus submission filed in 1987,2" would limit the class of actionable torts
to those that Congress criminalized pursuant to its power to "define and
punish... Offenses against the Law of Nations."2 The government argued
that § 1350 is itself an exercise of that power and that only those offenses
actually codified in the U.S. criminal code pursuant to the "Law of Nations"
clause can ground claims under the ATCA. The argument is misconceived,
however, because it suggests that the Framers would naturally and without
explanation collapse actionable civil torts into international offenses within the
United States' criminaljurisdiction.
The government's argument seems especially implausible given the less
tortured explanation of the origins of § 1350, namely, that in enacting the
ATCA, Congress relied not on the "Law of Nations" clause but on its power
to prescribe the jurisdiction of the lower federal courts.22 The rationale for
vesting such a jurisdiction in the federal courts is equally direct: the Framers
understood the possibility that tort suits between aliens might well come
within the general jurisdiction of the individual states. Civil actions sounding
in tort were routinely considered transitory in that the tortfeasor's wrongful
act created an obligation that followed him or her across national
boundaries.' The use by Congress of its power to prescribe federal
19. 1 JAMES W. MOORE ET AL., MOORE'S FEDERAL PRACTICE 0.84, at 735 n.2 (2d ed. 1986);
13B CHALEs A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3585, at 328-29 (1984); see
Note, Federal Commwon Law andArticleIll:A JurisdictionalApproach to Erie, 74 YALE L. J. 325, 331-36
(1964). In any event, the Supreme Court's decision in Verlinden B. V. v. Central Bank of Nigeria, 647
F.2d 320 (2d Cir. 1981), rev'd on other grounds, 461 U.S. 480 (1983), effectively foreclosed a
generalized diversity requirement.
20. Brief of the United States as Amicus Curie, Trajano,.1989 WL 76894 (copy of brief on file with
author).
21. U.S. CONsT., art. I, § 8, cl. 10.
22. Id. at art. I, § 8, cl. 9.
23. See Stout v. Wood, 1 Blackf. 70 (Ind. 1820); Watts v. Thomas, 5 Ky. (2 Bibb) 458 (1811);
CHESHmE'S PRIVATE INTERNATIONAL LAW 257-61 (8th ed. 1970); see also Mostyn v. Fabrigas, 1 Cowp.
161 (1774). In a later case, the U.S. Supreme Court summarized Lord Mansfield's opinion in Mostyn as
follows:
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jurisdiction reflects general acceptance of the proposition that "a state or
nation has a legitimate interest in the orderly resolution of disputes . . within
its borders." 24 Although the First Congress would have had no reason to
interfere with the states' rights to hear ordinary transitory tort suits, it might
well have wished to assure the possibility of a federal forum for that limited
subset of transitory torts involving a violation of the law of nations or a treaty
of the United States. Otherwise, the nation faced the prospect of multiple and
inconsistent interpretations of international law. The Framers' recent
experience under the Articles of Confederation had confirmed that such a
prospect was intolerable,' and § 1350 simply fulfilled the need for a federal
option.
The common concern among those who resist the Filartigaand Marcos
dispositions is the assertedly inadequate jurisdictional nexus among the wrong,
the wrong-doer, and the United States. In this view, the United States cannot
properly exercise jurisdiction unless it is responsible for either the tort or its
rectification; the mere physical presence of the defendant is insufficient. But
this argument asserts what no one denies. The real controversy is whether an
adequate link exists through the combination of the defendant's physical
presence, the traditional doctrine of transitory torts, the abiding federal
interest in interpretations of international law, and the recognition that certain
human rights violations are of universal concern. 6 Defenders of the Filartiga
and Marcos verdicts argue that diffidence in the face of this combination of
factors is unnecessary and deprecates the courts' historical role in the
application of international standards; moreover, discretionary doctrines of
deference including forum non conveniens, sovereign immunity, and the act
of state or political question doctrines constrain excessive exercises of
jurisdiction under the Act. Courts have no compelling reason to depart from
the plain language of the statute when existing doctrines assure a sufficient
U.S. stake in cases that go to trial.
The Court of Appeals for the Ninth Circuit has addressed some of these
arguments and defined the jurisdictional scope of the ATCA consistently with
27 The court asserted correctly that § 1350, being a jurisdictional
Filartiga.
statute, could "not alone confer jurisdiction on the federal courts, and that the
rights of the parties must stand or fall on federal substantive law to pass
constitutional muster." 2" Yet, the Ninth Circuit had little difficulty finding
adequate substantive law to satisfy this test, given the statutory regime of the
Foreign Sovereign Immunities Act29 and the incorporation of international
[Tlhe courts in England have been open in cases of trespass other than trespass upon real
property [i.e., civil torts], to foreigners as well as to subjects, and to foreigners against
foreigners when found in England, for trespasses committed within the realm and out of the
realm, or within or without the king's foreign dominions.
McKenna v. Fisk, 42 U.S. 241, 249 (1843).
24. FilartigaI, 630 F.2d at 885.
25. Louis HENKIN, FOREIGN AFFAIRS AND THE CoNsTITUTION 33 (1972).
26.
27.

See infra text accompanying note 51.
25 F.3d at 1476; Estate I, 978 F.2d at 499-500; Trajano, 1989 WL 79894 at **2.
See Estate li,

28.

Estate 1,978 F.2d at 501.

29.

28 U.S.C. §§ 1330, 1602-11 (1976); see also Estate 11, 25 F.3d at 1473 ("[Elven where FSIA

was held inapplicable, there was federal subject matter jurisdiction by virtue of the required analysis of
whether immunity would be granted under FSIA.").
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law into federal common law. 3" Significantly, since 1980, courts facing
similar issues under § 1350 - including panels on which conservative jurists
sat - have either expressly approved Filartigd" or carefully distinguished
it from the case before them. 32 If plaintiffs are aliens and if their injuries
take the form of torts, the only important jurisdictional issue under the Alien
Tort Claims Act will be whether the defendant's conduct violated international
law. This question presents an inherently difficult issue of proof, but one with
which the courts of the United States are historically familiar.33
B. Private Rights of Action
Quite apart from jurisdiction, the circumstances under which customary
or conventional international law may provide the rule of decision in U.S.
cases remain controversial. Litigants under the ATCA have often addressed
the issues of domestic status and enforceability in terms of whether there is
a "private right of action" to enforce international law norms. That single
rubric, however, fractures into four quite separate assertions: (i) that Congress
must expressly adopt a customary norm before private persons can invoke that
norm in domestic litigation; (ii) that neither treaties nor the law of nations
specify that torture and other violations of human rights may be adjudicated
in domestic civil suits at the instance of individuals as distinct from states; (iii)
that customary international law is incompetent to address a state's treatment
of its own citizens; and (iv) that there can be no customary right to be free
from torture and similar harms, because custom is a function of state practice
and states routinely engage in human rights violations.
None of these arguments standing alone is persuasive, and their common
historical premise is flawed. The assertion that no private right of action exists
under § 1350, traceable to Judge Bork's concurring opinion in Tel-Oren v.
Libya,34 betrays an ironic disregard for the original understanding of the
ATCA. Although the very notion of a "cause of action" did not enter the legal

30. Estate 11, 25 F.3d at 1473. The Ninth Circuit carefully limited certain precedents suggesting that
"li]nternational law principles, standing on their own, do not create substantive rights or affirmative
defenses for litigants in United States courts." United States v. Davis, 905 F.2d 245, 248 n. (9th Cir.
1990), cert. denied, 498 U.S. 1047 (1991); United States v. Thomas, 893 F.2d 1066, 1068-69 (9th Cir.),
cert. denied, 498 U.S. 826 (1990). At face value, the Davis and Thomas dicta indicate a general hostility
to the application of international law in U.S. courts. In Estate11, however, the Ninth Circuit rejected that
broad interpretation and viewed the two cases as simple reaffirmations of the established power of
Congress to extend the criminal statutes of the United States beyond U.S. territory. The incorporation of
international law into federal common law, and the constitutional adequacy of that law for jurisdictional
purposes under Article III, remain unaffected.
31. Sanchez-Espinoza v. Reagan, 770 F.2d 202, 207 n.5 (D.C. Cir. 1985); see also, e.g., Forti,672
F. Supp. at 1539.
32. Tel-Oren, 726 F.2d at 819-20, 826.

33.

See, e.g., The Paquete Habana, 175 U.S. 677, 686 (1900) (exempting domestic coastal fishing

vessels from seizure as prize under international standards and law); United States v. Smith, 18 U.S. (5

Wheat.) 153 (1820) (defining and applying international law of piracy); Bolchos v. Darrell, 3 F. Cas. 810
(D.S.C. 1795) (sustaining subject matter jurisdiction under original version of § 1350 for restitution of
neutral's cargo on board Spanish vessel seized as prize of war).
34. Tel-Oren, 762 F.2d at 798 (Bork, J., concurring).

1995]

Fulfilling the Promise of Filartiga

lexicon until a half century after the enactment of § 1350," s the drafters of
the Act were obviously familiar with civil remedies for violations of
international law. As early as 1795, Attorney General Bradford concluded that
§ 1350 provided a civil remedy to British citizens injured in Africa by French
and American citizens:
[T]here can be no doubt that the company or individuals who have been injured by these
acts of hostility have a remedy by a civil suit in the courts of the United States; jurisdiction
being expressly given to these courts in all cases where an alien sues for a tort only, in
violation of the law of nations or a treaty of the United States. 6

That understanding was reiterated in 1907 when Attorney General Bonaparte
concluded that § 1350 "provide[s] a forum and a right of action" for torts
committed in violation of the law of nations. 37 Certainly as of 1980, the
Departments of Justice and State had decided that, because torture is a
"tort. . .in violation of the law of nations," it gives rise to a judiciallycognizable remedy under § 1350. 3s In short, § 1350 enables aliens to
vindicate in U.S. courts the rights they enjoy by virtue of international law.
Viewed in this light, the cause of action is a creature of federal common law,
compelled by the incorporation of international law standards into U.S.
law.39
Of course, federal common law may not be the only or even the best
source for the cause of action in cases under § 1350. The ATCA itself, unlike
the § 1331 "arising under" jurisdictional provision, 4' may provide the
requisite cause of action. Judges Jensen4 and Edwards42 adopted this
approach, as did the Ninth Circuit in Estate II when it "conclud[ed] that the
Alien Tort Act . . . creates a cause of action for violations of specific,
universal, and obligatory international human rights standards which 'confer[]
35. Davis v. Passman, 442 U.S. 228, 237 (1978) (tracing origin of phrase "cause of action" to
1848).
36. 1 Op. Att'y Gen. 57, 59 (1795) (emphasis in original). See generally Edwin Dickinson, The Law
of Nations as Part of the National Law of the UnitedStates, 101 U. PA. L. REv. 26, 26-34 (1952).
37. 26 Op. Att'y Gen. 250, 252-53 (1907) (emphasis supplied).
38. See Memorandum for the United States as Amicus Curie, Filartiga v. Pefia-Irala, 630 F.2d at
876, reprinted in 19 I.L.M. 585, 601-06 (1980).
39.
International law is part of our law, and must be ascertained and administered by
the courts of appropriate jurisdiction, as often as questions of right depending
upon it are duly presented for their determination. For this purpose, where there
is no treaty, and no controlling executive or legislative act or judicial decision,
resort must be had to the customs and usages of civilized nations; and, as evidence
of these, to the works of jurists and commentators ....
The PaqueteHabana, 175 U.S. at 700.
40. 28 U.S.C. § 1331. See Montana-Dakota Co. v. Pub. Serv. Co., 341 U.S. 246, 249 (1951)
(holding that "the judicial Code, in vesting jurisdiction in the District Courts, does not create causes of
action, but only confers jurisdiction to adjudicate those arising from other sources which satisfy its limiting
provisions").
41. Forti, 672 F.Supp. at 1540 (holding that § 1350 provides "not merely jurisdiction but a cause
of action, with the federal cause of action arising by recognition of certain 'international torts' through the
vehicle of § 1350").
42. Tel-Oren, 726 F.2d at 779 (Edwards, C.J., concurring). Accord David Cole et al., Interpreting
the Alien Tort Statute: Amicus Curim Memorandum of InternationalLaw Scholars and Practitionersin
Trajano v. Marcos, 12 HASTINGS INT'L & COMP. L. REV. 1 (1988); Kenneth C. Randall, Further
Inquiries into the Alien Tort Statute and a Recommendation, 18 N.Y.U. J. INT'L L. & POL. 473, 479-88

(1986). -
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fundamental rights upon all people vis-a-vis their own governments.'"" The
law of the situs, i.e., that of the Philippines in Marcos or Paraguay in
Filartiga,provides another possible source for the cause of action. Under this
analysis § 1350 authorizes a form of "protective jurisdiction." 4 A
tort violating the law of nations might occur abroad, and, by virtue of the
transitory tort doctrine, follow the tortfeasor into the United States. This view
of the ATCA instructs the federal courts to assume jurisdiction over cases
arising under foreign law that implicate the federal plenary interest in
adjudicating issues of international law.
Emerging out of these competing approaches is a rough consensus among
the courts that the ATCA itself provides a cause of action only in narrow,
indeed exceptional, circumstances: the norm allegedly violated must be
"specific, universal, and obligatory," in the words of the Ninth Circuit. 45
That test conforms to the traditional standards for defining the content of
customary international law in U.S. courts 46 and assures that the courts have
some efficient means of screening out frivolous suits. As shown below, the
consensus also resolves the issues for which "cause of action" has been only
an analytical marker.
1. The Silence of Congress
Whether the cause of action under § 1350 is a creature of federal common
law or the statue itself, Congress's failure to expressly adopt the putative
norm is inconsequential. The Supreme Court has specifically approved the
implication of private rights in a variety of federal common law settings. As
noted in Illinois v. City ofMilwaukee, "the remedies which Congress provides
are not necessarily the only federal remedies available. 'It is not uncommon
for federal courts to fashion federal law where federal rights are
concerned.'" '47 The federal judiciary routinely fashions remedies for
violations of individual rights protected by the Constitution, and the Court has

43. Estate 11, 25 F.3d at 1475 (quoting Filartiga1, 630 F.2d at 885-87).
44. "Protective jurisdiction" may arise whenever Congress instructs the federal courts to assume
jurisdiction over a class of cases within its legislative power but as to which there is insufficient federal
legislation to provide a dispositive rule of decision. As a consequence, the federal courts may assume
jurisdiction but apply state law. Paul J. Mishkin, The Federal "Question" in the District Courts, 53
COLUM. L. REV. 157, 184-85 (1953).
45. Estate 1i, 25 F.3d at 1475. Compare Blum & Steinhardt, supra note 7, at 87-90. In Estate 11,

the Ninth Circuit seems to equate such norms with the preferred, even elite set of norms designated asjus
cogens.
Mhe right to be free from official torture is fundamental and universal, a right deserving of
the highest stature under international law, a norm ofjus cogens....
To subject a person to
such horrors is to commit one of the most egregious violations of the personal security and
dignity of a human being.
Id. (quoting Siderman de Blake, 965 F.2d at 717). The text of the ATCA cuts against that stricter
threshold, however; not all violations of the "law of nations" are also violations ofjus cogens. The stricter
test would also create a radical discrepancy between the burden of establishing a cause of action under the
"law-of-nations" wing of the statute and under its "treaty-of-the-United-States" wing. On the concept of

jus cogens, see infra notes 78-79.
46. See infra text accompanying notes 60-80.

47. Illinois v. City of Milwaukee, 406 U.S. 91, 103 (1971) (quoting Textile Workers Union v.
Lincoln Mills, 353 U.S. 448, 457 (1957)).
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specifically repudiated the idea that remedies in such cases are somehow
limited by or to Congressional enactments:
The federal courts' power to grant relief not expressly authorized by Congress is firmly
established. Under 28 U.S.C. §1331, the federal courts have jurisdiction to decide all cases

"aris[ing] under the Constitution, laws, or treaties of the United States." This jurisdictional
grant provides not only the authority to decide whether a cause of action is stated by a
plaintiff's claim that he has been injured by a violation of the Constitution, Bell v. Hood,
327 U.S. 678, 684 (1946), but also the authority to choose among available judicial
remedies in order to vindicate constitutional rights. This Court has fashioned a wide variety

of nonstatutory remedies for violations of the Constitution by federal and state officials'

The Constitution, like the law of nations, does not necessarily define the
mechanisms for enforcing the rights it guarantees.' This silence has not,
however, prevented courts from awarding damages to vindicate individual
rights. Indeed, the absence of an express private right of action from Congress
has not historically stopped federal courts from imposing civil liability on
violators of international law.49 The Marcos verdict is consistent with this
approach.
Of course, as Professor Martha Field has noted, "federal common law"
may not refer to a meaningfully coherent body of law,50 and drawing
conclusions about the enforceability of international law from cases on the
enforceability of constitutional law may be unwise. At bottom, however, this
argument is really shorthand for a deeper skepticism about international law
itself, and reflects in particular the suspicion that international law is
insufficiently normative or obligatory to create rights in the first place. I now
turn to that constellation of arguments.
2.

The Silence of InternationalLaw

One version of the skeptisim asserts that treaties and international custom
do not explicitly empower individuals to invoke international norms for their
own benefit in domestic courts. In this view, treaties and the law of nations
are contracts between states, and individuals attempting to enforce that law are
in effect officious intermeddlers who lack even the attenuated standing of
third-party beneficiaries. The district courts in Filartiga and its progeny
rejected this view when they implied a private right of action and fashioned
48. Bush v. Lucas, 462 U.S. 367, 374 (1983); see also Carlson v. Green, 446 U.S. 14 (1980);
Davis, 442 U.S. at 248. While there are circumstances under which federal courts will decline to infer a
cause of action, they are arguably inapplicable to the Marcos case. See Carlson,446 U.S. at 18-19. No
"Congressional declaration" preempts the implication of a damage action, and Congress has created no
"equally effective alternative remedy" to redress plaintiffs' injuries. Moreover, no "special factors
counseling hesitation" are sufficient to foreclose a judicially created damage remedy, because there is
nothing extraordinary or novel about the federal courts deciding cases of international law - a
phenomenon running to the founding of the republic. Presumably, whatever "special factors" might exist
in Marcos or similar cases could be addressed through other doctrines of diffidence, including the act of
state doctrine or forum non conveniens. See id.
49. See, e.g., The Paquete Habana, 175 U.S. at 677; Monro v. Almeida, 23 U.S. (10 Wheat.)

473 (1825); La Jeune Eugenie, 26 F. Cas. 832 (C.C.D. Mass. 1822), vacatedon other grounds sub nom.
The Antelope, 23 U.S. (10 Wheat.) 66 (1825).

50. Martha Field, Sources of Law: The Scope of FederalConmnon Law, 99 HARV. L. REV. 883, 884
(1986).
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an appropriate civil remedy (including punitive damages) for violations of
internationally recognized human rights. Indeed, the court in Filartiga
recognized a heightened obligation to fashion such a remedy. Because there
exists a "consensus of the community of humankind" that torturers be
considered, like the pirates before them, hostis humanis generis, they are
within every state's jurisdiction under the universality principle. t From an
international perspective, the private right of action is one acceptable means
of taking that consensus seriously.
Yet, this view fundamentally misconceives international law by insisting
that private rights of action can be legitimate if and only if they are explicitly
required by treaty or custom. International law does not generally prescribe
the domestic means of its own enforcement, and its silence regarding private
causes of action is not surprising. 2 The insistence that specific human rights
treaties and customary law must confer a private right of action (and its
demonstration that they do not do so) erects a test that no norm can pass,
including those the Supreme Court has regularly enforced since the beginning
of the republic.53
In Asakura v. Seattle,54 for example, the Supreme Court allowed a
Japanese citizen to seek the nullification of a discriminatory municipal
ordinance that was in apparent violation of a Friendship, Commerce, and
Navigation Treaty5 between the United States and Japan. The court did not
discuss the requirements that the treaties be self-executing or that the plaintiff
have a private right of action. Rather, the Court understood that the treaty
meant what it said and merited interpretation, consistent with its terms, to
allow for individual enforcement of its requirements. Numerous additional
Supreme Court decisions support a private party's standing to enforce treaties
in U.S. courts even where those treaties are silent as to domestic
enforcement.5 6 In each of these cases, an individual's right of action was
51. Filartiga11, 577 F. Supp. at 863.
52. See, e.g., HENKIN, supra note 25, at 224; INTERNATIONAL LAW 116 (Louis Henkin et al. eds.,
1980); see also Burley, supranote 7, at 1993 n. 137 ("Under the Alien Tort Statute, the source of the right
remains international law, which, after all, 'is part of our law.' But the precise scope and nature of the
remedy is domestic law - specifically, judge-made federal common law."). As Judge Edwards noted:
The law of nations never has been perceived to create or define the civil actions to be made

available by each member of the community of nations; by consensus, the states leave that
determination to their respective municipal laws. Indeed, given the existing array of legal
systems within the world, a consensus would be virtually impossible to reach - particularly
on the technical accoutrements to an action - and it is hard even to imagine that harmony
ever would characterize this issue.

Tel-Oren, 726 F.2d at 778.
53. See, e.g., The Paquete Habana, 175 U.S. at 677; Monro, 23 U.S. at 473; La Jeune Eugenie,
26 F. Cas. at 832.
54. 265 U.S. 332 (1924).
55. Apr. 2, 1953, U.S.-Japan, art. X, 4 U.S.T. 2063, 2071.

56. See, e.g., Clark v. Allen, 331 U.S. 503 (1947) (permitting German aliens to enforce terms of
treaty protecting alien-held property against seizure by U.S. government); Bacardi Corp. v. Domenech,
311 U.S. 150 (1940) (finding multilateral trademark treaty enforceable by individuals despite explicit

enforcement mechanism in treaty); Cook v. United States, 288 U.S. 102 (1933) (permitting private British
subjects to challenge seizure of vessel on high seas in violation of 1924 treaty, though treaty silent on issue
of individual remedies). These cases stand for the principles that treaties can and do provide rights to
individuals in addition to satisfying larger diplomatic or political goals of the contracting parties, and that
these rights are enforceable in U.S. courts.
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necessary to assure that international norms were respected.
A more stringent private-right-of-action requirement in § 1350 cases
would depart from this tradition and erect the anomaly of individual rights
without individual remedies. 7 That anomaly is especially unacceptable if
§ 1350 is conceived as a subclass of specialized tort actions, as to which a
private right of action is inherent. If one focuses instead on the special law-ofnations setting of the Act, human rights law can be analogized to any public
regime that relies at least partially on "private attorneys general"; members
of the protected class are empowered to enforce the law because no single
governmental actor or organization has the means of discovering violations,
let alone prosecuting them. Even more important, insisting on a private right
presupposes that jurisdiction is dependent on some permissive rule of
international law, which it is not." To the contrary, the burden rests on
those who would resist the Filartiga-Marcos paradigm to find some
prohibitive rule in international law - a prohibition unlikely to exist given the
utter absence of protest in the face of these prominent cases.-9
International human rights norms may of course be "in progress," lex
ferenda, expressions of aspiration rather than obligation. In such cases no
right will exist to ground the putative remedy in the first place. Certainly
nothing in Filartiga or Marcos requires that every conceivable or arguable
norm give rise to enforceable rights. To the contrary, as demonstrated below,
the traditional standards for proving custom are sufficiently stringent to assure
that spurious international claims do not survive the jurisdictional test of
§ 1350.
3.

The Incompetence of Customary InternationalLaw

One version of the argument that individuals derive no rights from
international law is that the law of nations, by definition, cannot govern a

57. Marbury v. Madison, 5 U.S. (ICranch) 137, 163 (1803) ("[Wlhere there is a legal right, there
is also a legal remedy by suit or action at law whenever that right is invaded.") (quoting 3 WILLIAM
BLACKSTONE, COMMENTARIES 23).
58. In the famous words of the Permanent Court of International Justice:
Far from laying down a general obligation to the effect that States may not extend the
application of their laws and the jurisdiction of their courts to persons, property, and acts
outside their territory, [international law] leaves them in this respect a wide measure of
discretion which is only limited in certain cases by prohibitive rules; as regards other cases,
every State remains free to adopt the principles which it regards as best and most suitable.
S.S. Lotus (Fr. v. Turk.), 1927 P.C.I.J. (ser. A) No. 10, at 19. Scholars dispute the contemporary
significance of the PC[J's observation. CompareF.A. Mann, The Doctrineof Jurisdictionin International
Law, 111 RECJEIL DES CoUtRs 1, 33-35 (1964) with Prosper Weil, InternationalLaw Limitationson State
Jurisdiction, in EXTRA-TERRITORIAL APPLICATION OF LAWS AND RESPONSES THERETO 32-33 (Cecil J.
Olmstead ed., 1984). Still, Professor Richard Falk's judgment in 1964 - that "the prohibitive impact of
international law upon the discretion of a state to delimit its legal competence is marginal" - remains
valid. See RICHARD FALK, THE ROLE OF DOMEsTIC COURTS IN THE INTERNATIONAL LEGAL ORDER 39
(1964).
59. The absence of protest in alien tort actions stands in marked contrast to the extraterritorial
application of antitrust law, in which private rights of action are fully recognized. See David J.Gerber,
Application of the German Antitrust Laws, 77 AM. J.INT'L L. 756 (1983); Friedrich
The Extraterritorial
K. Juenger, ConstitutionalControlof Extraterritoriality:AComment on ProfessorBrilmayer'sAppraisal,
50 LAW & CONTEMP. PROBS. 39 (1987).
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state's treatment of its own citizens.6 ° If that generalization was ever fair, it
has by now become a striking anachronism. The proliferation of human rights
treaties, the work of the human rights agencies of the United Nations, and the
linking of foreign aid to a country's human rights record demonstrate the
extent to which states have made human rights an issue of state-to-state
concern. 6' Indeed, twenty years ago the U.S. State Department recognized
the
general agreement within the international legal community that transgressions of human
rights are not matters within a state's exclusive domestic jurisdiction and accordingly that
the principle of non-intervention in internal affairs does not bar one state from taking action
designed to promote respect for human rights in another.62

The Filartiga decision itself recognized the recent tendency of international
law to address issues traditionally considered "domestic": "[We] conclude that
the dictum . . . to the effect that 'violations of international law do not occur
when the aggrieved parties are nationals of the acting state,' is clearly out of
tune with the current usage and practice of international law."63 However
controversial the Filartiga decision may have been in other respects, the
conclusion that customary international law can govern a state's treatment of
its own nationals has received virtually universal approval, including from
Congress."
A more common version of the argument against private rights of action
has recently barred several ATCA lawsuits against nonstate actors and protostates. Premised on the observation that international law typically cannot
create obligations for private actors, these cases have been dismissed because
the plaintiffs' injuries were attributable to a party insufficiently state-like to
have assumed obligations under the law of nations. 65 In the Karadzic
60. Dreyfus v. Von Finck, 534 F.2d 24, 30-31 (2d Cir. 1976), cert. denied, 429 U.S. 835 (1976).
After Filartiga, the Second Circuit Court of Appeals limited the Dreyfus holding to cases involving
commercial relations. Verlinden, 647 F.2d at 325 n.16. Other courts of appeals have followed that
approach, carefully distinguishing such expropriations from customary international human rights law.
Chuidian v. Philippine Nat. Bank, 912 F.2d 1095, 1105 (9th Cir. 1990); De Sanchez v. Banco Central
de Nicaragua, 770 F. 2d 1385, 1396-98 (5th Cir. 1985).
61. Blum & Steinhardt, supra note 7.
62. Memorandum on U.S. Government Obligations Regarding Human Rights of Individuals Outside
the United States, Aug. 23, 1972, reprinted in International Organizations and the Role of the U.S.
Foreign Policy: HearingsBefore the Subconn. on International Organizations and Movements of the
House Comm. on ForeignAffairs, 93d Cong., IstSess. 68 (1973).
63. Filartiga1, 630 F.2d at 884.
64. See 28 U.S.C. §1350 (1948). The legislative history of the TVPA clearly reflects the
Congressional understanding that customary international law has evolved to include certain human rights
norms governing a state's treatment of its own citizens. H.R. REP. No. 102-367, 102d Cong., 1st Sess.
5, reprintedin 1992 U.S.C.C.A.N. 84. The Restatement (Third) of ForeignRelationsLaw establishes that
this body of international standards is not limited to torture and extrajudicial killings, but rather includes
genocide, slavery, prolonged arbitrary detention, systematic racial discrimination, and similar wrongs as
well. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 702 (1987) [hereinafter RESTATEMENT OF
FOREIGN RELATIONS].

65. See, e.g., Sanchez-Espinoza, 770 F.2d at 206-07 (D.C. Cir. 1985) (dismissing plaintiffs' claims
of torture and rape against Nicaraguan contras on ground that court was "aware of no treaty that purports
to make the activities here at issue unlawful when conducted by private individuals. As for the law of
nations - so-called 'customary international law,' arising from 'the customs and usages of civilized
nations,' . . . we conclude that this also does not reach private, non-state conduct of this sort"); Tel-Oren,
726 F.2d at 791 (Edwards, J.,concurring) (holding that Palestine Liberation Organization, not being
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cases," for example, the district court dismissed a wide array of human
rights claims against the leader of the Bosnian Serbs, including genocide,
rape, torture, and war crimes.67 The court concluded that it had no subject
matter jurisdiction under the Alien Tort Claims Act or the Torture Victim
Protection Act because "acts committed by non-state actors do not violate the
law of nations," 6" and because "[t]he current Bosnian-Serb warring military
faction does not constitute a recognized state ...
69
The Karadzic dismissals should not survive on appeal, however. The
district court was apparently unaware that the Alien Tort Claims Act had
grounded jurisdiction over torts committed by private actors in the course of
violating international law.70 Moreover, the central and unqualified assertion
that international law creates no obligations for insurgent or belligerent forces
and their leaders is demonstrably false. 71 The district court may also have
erred by giving insufficient weight to the evidence of a linkage between the
Bosnian Serbs and the government of Serbia at the time of the atrocities - a
nexus that vitiates the defendant's status as a private actor and that as a factual
allegation should have been construed favorably to the plaintiffs on a motion
to dismiss. Whatever the outcome on appeal, there is little doubt that
international law's competence to prescribe obligations for nonstate actors
represents the next generation of issues in the continuing evolution of the
statute.
4.

The Non-Existence of a Customary International Law of Human
Rights

One tenable argument that customary law creates no recognizable causes
of action concedes the theoretical possibility of international human rights, but
denies that such a body of customary law has come into existence. Proponents
of this argument refuse to infer a private right of action because of their
disbelief in a meaningful right to be free from torture, summary execution,

recognized member of community of nations, has only obscure obligations under law of nations, if any);
see also Linder v. Calero Portocarrero, 747 F. Supp. 1452, 1462 (S.D. Fla. 1990) (declaring that "[tihe
contras are private individuals whose actions simply do not represent state action"); Forti, 672 F. Supp.
at 1541 ("Of course, purely private torture will not normally implicate the law of nations, since there is
currently no international consensus regarding torture practiced by non-state actors.").
66. Doe v. Karadzic, No. 93 Civ. 0878, 1994 WL 487573 (S.D.N.Y. 1994); Kadic v. Karadzic,
No. 93 Civ. 1163, 1993 WL 385757 (S.D.N.Y. 1993).
67. Karadzic, 1994 WL 487575 at *10.

68. Id. at *5.
69. Id. at *6.
70. See, e.g., Adra v. Clift, 195 F. Supp. 857, 863-65 (D. Md. 1961) (sustaining subject matter
jurisdiction sustained for child custody suit between two aliens, on ground that wrongful withholding of
custody was tort and defendant's falsification of child's passport constituted violation of law of nations).
71. This assertion is more clearly true of treaties than of customary international law. For example,
the Convention on the Prevention and Punishment of Genocide explicitly applies to private individuals as
well as state actors: "Persons comitting genocide... shall be punished, whether they are constitutionally
responsible rulers, public officials or private individuals." Convention on the Prevention and Punishment
of Genocide, Jan. 12, 1951, art. 4, 78 U.N.T.S. 277 (entered into force Jan. 12, 1951). Similarly, Article
3 of the Geneva Conventions imposes minimal but real standards for the conduct of organized hostilities,
and these standards are binding on both states and belligerents. The case is readily made that these treaties
are declaratory of customary international law.
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and other human rights violations. The short form of this argument is that
customary law is defined as the general practice states have accepted as a
matter of law, and that only consistent state practice, combined with the
somewhat anthropomorphic opiniojuris, gives rise to customary obligations.
Putative human rights norms flunk both halves of this test. Because torture
and other human rights violations are a common occurrence, these critics
argue that there can be no confirmation that state practice prohibits such
conduct. Even where human rights violations are rare, states give no
legal
indication that they refrain from torture out of some keenly-felt
72
obligation, rather than realpolitik or even humanitarian concerns.
The Filartigadecision has concededly spawned some dubious claims. In
Trans-ContinentalInvestment Corp., S.A. v. Bank of the Commonwealth,'3
for example, the plaintiff claimed that fraud violated the law of nations
because it is a tort recognized in virtually all legal systems around the world.
The court could find no treaty-based or customary condemnation of private
acts of fraud and rightly denied jurisdiction under the ATCA. 4 Similarly,
in Guinto v. Marcos, 5 the court denied § 1350 jurisdiction over claims that
a government embargo on a film amounted to a violation of the plaintiffs'
internationally guaranteed rights to free expression. The court understandably
declined to find any duplicate of the First Amendment to the U.S. Constitution
in either customary or conventional international law."6
Nonetheless, the problem of "quality control" does not warrant a
prophylactic rule against all private causes of action under the ATCA. The
rights asserted in cases that fit the Filartiga-Marcosparadigm, in contrast to
the rights advanced in Trans-Continental Investment Corp. and Guinto, are
universally recognized human rights norms that are limited in scope and
number. According to the Restatement (Third) ofForeignRelations Law, these
norms include at a minimum a prohibition of the following acts:
72. Eric Lane, Mass Killingby Governments: Lawful in the World Legal Order?, 12 N.Y.U. J. INT'L
L. & POL. 239 (1979); J.S. Watson, Legal Theory, Efficacy and Validity in the Development of Human
Rights Norms in InternationalLaw, 1979 U. ILL. L.F. 609 (1979); Arthur M. Weisburd, Customary
InternationalLaw: The Problem of Treaties, 21 VAND. J. TRANSNAT'L L. 1 (1988). See generally Philip
R. Trimble, A Revisionist view of Customary InternationalLaw, 33 UCLA L. REv. 665 (1986).
73. 500 F. Supp. 565 (C.D. Cal. 1980).

74.

Id. at 570.

75.

654 F. Supp. 276 (S.D. Cal. 1986).

76. At the time of the Guinto decision, the United States was a signatory, but not a party, to various
treaties protecting rights of free expression. See, e.g., International Covenant on Civil and Political Rights,
entered into force Jan. 3, 1976, G.A. Res. 2200, U.N. GAOR, 21st Sess., Supp. No. 16, at 52, U.N.
Doc. A/6316 (1966); American Convention on Human Rights, entered intoforce, July 18, 1978, OAS
T.S. No. 36, OAS O.R. OEAlser.AI16. The European Court of Human Rights had also suggested a wide
core of human rights, including the right to be free of censorship. See, e.g., The Sunday Times Case,
1979 Y.B. EUR. CoNy. ON H.R. 402 (Eur. Ct. ofH.R.), reprintedin 18 I.L.M. 931 (1979). The cultural
variance in the interpretation of free expression may have convinced the court that the government
embargo could not have violated any "specific, universal, and obligatory" standard. Cf. Estate11, 25 F.3d
at 1475. The court may also have answered the wrong question by considering whether the First
Amendment to the Constitution had come within the law of nations rather than giving primary weight to
the international instruments themselves. See Guinto, 654 F.Supp. at 280. It might have reached the same

result not by disparaging the international law of free expression, but by declaring that Marcos was not
personally liable for lawful actions within the scope of his authority as president. As shown below, that
disposition would have had no effect on the human rights cases since the abuses alleged there violated both
international law and the law of the Philippines.
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(a) genocide,
(b) sldvery or slave trade,
(c) murder or causing the disappearance of individuals,
(d) torture or other cruel, inhuman, or degrading treatment or
punishment,
(e) prolonged arbitrary detention,
(f) systematic racial discrimination, and
(g) a consistent pattern of gross violations of internationally recognized
human rights.'
In drafting the Restatement, the American Law Institute was careful to point
out that this list is conservative and does not preclude the evolution of
additional customary human rights norms. The defining characteristic of the
norms in § 702 - i.e., what distinguishes these rights from other nominees
like free speech - is that no state asserts the legal prerogative to violate them.
A state accused of torture will generally deny the wrong or acknowledge that
some junior official who exceeded his or her authority will be punished; no
state will assert that torture reflects a legitimate political diversity among
nations. In contrast, states have historically preserved a domain of autointerpretation with respect to free speech. In short, the repeated prohibitions
on torture and similar wrongs in virtually every human rights instrument,
combined with the unwillingness of deviant states to assert a legal right to
their violations, undermine the argument that continuing occurrences of torture
disprove a customary international norm in favor of such human rights.
With the rise of democracy in the last five years and the liberalization of
political rights generally, the stage is set for the evolution of additional human
rights norms, especially free speech and the right to be free from
discrimination based on gender as well as race. Although controversy may
continue in any given case about whether a norm was violated, the consensus
that a norm exists should increase. As long as violations of these norms take
tortious form, there should be no jurisdictional obstacle to vindicating them
through ATCA litigation. The proliferation of human rights treaties in the last
decade should at least give the treaty wing of § 1350 renewed significance.
One need not defend the notion ofjus cogens to accept the Restatement
catalogue at face value. Human rights norms are frequently subsumed in the
category of jus cogens, those preemptive norms of international law from
which states may not derogate.7" Yet considerable disagreement exists about
which norms qualify for inclusion in this privileged class, along with some
skepticism that any principle of international law is beyond alteration by treaty
or consistent state practice.79 The Restatement enumeration, though it may

77. RESTATEMENT OF FOREIGN RELATIONS, supra note 64, § 702.
78. Vienna Convention on the Law of Treaties, 39th Sess., art. 53, U.N. Doc. A/39/27 (1969).
According to the Restatement (Third) of Foreign Relations Law, "[slome rules of international law are
recognized by the international community of states as peremptory, permitting no derogation.... Such
a peremptory norm is subject to modification only by a subsequent norm of international law having the
same character." RESTATEMENT OF FOREIGN RELATIONS, supra note 64, § 102 cmt. k.
79. Gordon Christenson, Jus Cogens: GuardingInterests Fundamentalto InternationalSociety, 28
VA. J. INT'L L. 585 (1988).
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overlap with the asserted jus cogens norms of human rights law, need not
clear that additional threshold; the traditional standards of customary law,
state practice combined with opinio juris, fully ground the list.
Putting aside the question of whether it is possible to construct an
exhaustive catalogue of human rights norms at customary law, at a minimum
any violation of the rights identified in § 702 of the Restatement - assuming
the violation takes tortious form - ought to be actionable under the ATCA.
The difficulty lies not in identifying the core, but in defining the margins."0
The Marcos verdict, which establishes liability for torture, summary
execution, disappearance, and prolonged arbitrary detention, lies comfortably
within the Restatement standards.
III.

IMMUNITIES AND OTHER DOCTRINES OF DIFFIDENCE

A. The Act of State and Political Question Doctrines
In 1986, the district court dismissed all the human rights actions against
Ferdinand Marcos on the grounds that the federal act of state doctrine
precluded the court from determining the validity of a foreign government's
actions within its own territory."' Judge Harold Fong, for example, dismissed
the three cases before him, noting:
However Marcos' acts are characterized, it is clear that this case would require examination
of official policies of the Marcos administration. Regardless of the semantics, these cases
would still involve judicial review of the acts of the duly recognized head of a foreign
sovereign committed under authority of law. Such cases have long been considered nonjusticiable under the act of state doctrine."

80. See Philip Alston, Conjuring Up New Human Rights: A Proposalfor Quality Control, 78 AM.
J. INT'L L. 607 (1984); see also Blum & Steinhardt, supra note 7, at 87-97. I do not suggest that it will
be easy to define torture in every case or to conclude that a particular episode amounts to torture. I do
suggest, however, that this inquiry is not different analytically from the interpretive questions faced by
every court in every nontrivial case.
81. Judge Harold Fong dismissed the Trajano, Sison, and Hilao cases, supra note 1, on July 18,
1986. Judge Spencer Williams dismissed the Ortigas and Clemente cases, supra note 1, on January 22,
1987. None of the dismissal orders have been published. See Estate 11, 25 F.3d at 1469.
On the act of state doctrine generally, see Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398
(1964), and W.S. Kirkpatrick v. Environmental Tectonics Corp., 493 U.S. 400 (1990). In Sabbatino, the
Court refused to adopt any "inflexible and all-encompassing rule," 376 U.S. at 428, noting that deference
is appropriate when judicial resolution of the case "may hinder rather than further this country's pursuit
of goals both for itself and for the community of nations as a whole in the international sphere." Id. at
423. As noted below, however, the Supreme Court and the lower federal courts have also limited the
doctrine to shield only official acts, by a government in power, in pursuit of a public purpose. See
Kirkpatrick,493 U.S. at 406-10; Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682, 695705 (1976); Republic of the Philippines v. Marcos, 862 F.2d 1355, 1360-61 (9th Cir. 1988) (en banc),
cert. denied, 490 U.S. 1035 (1989); Forti, 672 F. Supp. at 1545-46. Nor is the doctrine applicable when
the court can apply international law norms adopted by a clear consensus among states, because "the
courts can then focus on the application of an agreed principle to circumstances of fact rather than on the
sensitive task of establishing a principle not inconsistent with the national interest or with international
justice." Sabbatino, 376 U.S. at 428. See also RESTATEMENT OF FOREIGN RELATIONS, supra note 64, at
§ 443 cmt. c ("A claim arising out of an alleged violation of fundamental human rights ... would ...
probably not be defeated by the act of states doctrine, since the accepted international law of human rights
is well established .... ").
82. Decision and Order Granting Defendant's Motion to Dismiss, July 18, 1986, Trajano, 1989 WL
76894; Sison, No. 86-2496; Hilao, No. 86-2449 (copy on file with author).
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So deployed, the act of state doctrine erects a seemingly intractable dilemma:
the state involvement necessary to establish a violation of the "law of nations"
for purposes of subject matter jurisdiction under § 1350 simultaneously
establishes grounds for dismissal under the act of state doctrine.
The dilemma is more apparent than real, however; indeed, on appeal the
Ninth Circuit reversed after concluding inter alia that the resolution of these
claims was unlikely to embarrass the United States in the area of foreign
affairs 3 - the traditional touchstone in the act of state analysis.' s This
result is consistent with that court's disposition of the Philippine government's
suit against Marcos 5 for theft, fraud, and embezzlement under the Racketeer
Influenced and Corrupt Organizations Act. 6 Referring to its earlier rejection
of Marcos's act of state defense in that context, the court noted:
Without needing extensive analysis of whether the alleged acts constituted acts of state, we
found the doctrine to be of "little or no applicability" to the situation of a deposed ruler
from whom his former domain seeks an accounting. "Once deposed [a] dictator will find

it difficult to deploy the [act of state doctrine] successfully."
We see no material distinctions between these cases and Marcos. Marcos is a private citizen

residing in the United States. Neither the present government of the Republic of the Philippines
nor the United States government objects to judicial resolution of these claims, or sees any
resulting potential embarrassment to any government. The issues raised, although extraordinarily
complex, are within the capacity of the courts to resolve."

The Ninth Circuit had previously established that the act of state doctrine
applies only when a state exercises its sovereignty in pursuit of the public
interest.88 In its unpublished, per curiam disposition of the Marcos human
rights cases, 9 the court of appeals equated individuals' allegations of torture
with a foreign government's allegations of financial crimes. As explained in
Estate II, "Marcos' alleged illegal acts" - whether financial crimes or human
rights abuses - "were not official acts pursuant to his authority as President
of the Philippines," and "the illegal acts of a dictator are not 'official acts'
unreviewable by federal courts."90 The public interest inquiry, though
consistent with act of state precedents, potentially involves the courts in the
very political and legal maelstrom the doctrine was designed to avoid - a
symptom of the dysfunctional role the doctrine has made for itself. Apparently
unconcerned with that abstraction, the court's act of state analysis turned

83. Estate II, 25 F.3d at 1472.
84. See, e.g., International Ass'n of Machinists v. OPEC, 649 F.2d 1354 (9th Cir. 1981), cert.
denied, 454 U.S. 1163 (1982); Timberlane Lumber Co. v. Bank of America, 549 F.2d 597, 607 (9th Cir.

1976).
85. Republic of Philipines v. Marcos, 862 F.2d 1355 (1988).
86. 18 U.S.C. §§ 1961-68 (Supp. 1994).
87. Trajano, 1989 WL 76894 at **2.
88. See, e.g., Clayco Petroleum Corp. v. Occidental Petroleum Corp., 712 F.2d 404, 406 (9th Cir.
1983), cert. denied, 464 U.S. 1040 (1984).

89. See Estate 11, 25 F.3d at 1469.
90. Id. at 1471. The court continued, quoting from its disposition of the Philippine government's
RICO action against Ferdinand Marcos:

Our courts have had no difficulty in distinguishing the legal acts of a deposed ruler from his
acts for personal profit that lack a basis in law.... [T]he latter acts are as adjudicable and
redressable as would be a dictator's act of rape.

Id. (quoting Republic of the Phil., 862 F.2d at 1361).

84

YALE JOURNAL OF INTERNATIONAL LAW

[Vol. 20: 65

explicitly on considerably more pragmatic factors, including the private status
of the defendant at the time of decision 9 and the apparent acquiescence of
the existing Philippine government.92 From this perspective, the act of state
doctrine did not apply because it would have been more embarrassing not to
adjudicate these human rights claims, thereby granting Ferdinand Marcos a
form of judicially created sanctuary not offered by the executive branch. In
other words, the potential for embarrassment in holding Ferdinand Marcos
responsible for these specific acts was miniscule given that the Philippine and
U.S. governments were both attempting similar action.
On the other hand, if one views these human rights claims somewhat
more abstractly as a type of litigation, then a U.S. court must confront the
genuinely unsettling prospect of exposing former heads of state, including
U.S. presidents, to money damages in foreign courts for their allegedly illegal
actions or policies while in office. Although practical and doctrinal barriers
render this possibility slim,93 nothing in the act of state doctrine itself guides
the court in the determinative choice among abstractions. Application of the
embarrassment standard alone might permit an action under § 1350 that
probably should be barred by the political considerations at the heart of that
doctrine.94

Of course, the act of state principle as the Supreme Court applies it is not
a free-wheeling discretionary concern with embarrassment. Rather, it is
subject to specific limitations and exceptions that give the principle structure
and suggest its presumptive inapplicability to human rights abuses of the sort
recognized as violations of customary law in the Restatement.95 Claiming act
of state "immunity" also creates for Marcos and similar defendants the
dilemma of adopting torture or other violations as a matter of state policy:
they must claim that the mistreatment of dissidents and prisoners was an

91. See Sabbatino, 376 U.S. at 428.
92. In an opinion made available to the court by the plaintiffs, Philippine Minister of Justice Neptali
A. Gonzales stated:
[lit is believed that appropriate representations may be made with the U.S. Government to
express the deep concern with which the [Philippine] Government views the violations of
human rights imputed to ex-President Marcos, and to secure its assistance in seeking a just
solution to the present and impending suits against ex-President Marcos.
Ministry of Justice, Op. No. 34 (April 23, 1986) (copy on file with author).
93. See infra text accompanying notes 115-122.
94. For example, the United States' actions in Nicaragua violated international law, and alien tort
claims arising from those actions would probably not be justiciable under the Alien Tort Claims Act in
U.S. courts. Cf.Chaser Shipping Corp. v. United States, 649 F. Supp. 736 (S.D.N.Y. 1986), affd mere.,
819 F.2d 1129 (2d Cir. 1987), cert. denied, 484 U.S. 1004 (1988). In Chaser, the court held
nonjusticiable a claim arisifig out of the mining of Nicaraguan harbors because it required the court to
invade an executive prerogative. More generally, alien actions against the United States would confront
the orthodoxy that the proper statutory vehicle for suing the United States for its tortious action is the
Federal Tort Claims Act, which lays out very different jurisdictional standards. See Federal Tort Claims
Act, 28 U.S.C. §§ 1346, 2671 et seq. (1988).
95. See generally, Ralph G. Steinhardt, Human Rights Litigation and the 'One-Voice' Orthodoxy in
ForeignAffairs, in WORLD JUSTICE? U.S. COURTS AND INTERNATIONAL HUMAN RIOHTS (Mark Gibney
ed., 1991). As noted above, the Supreme Court has declared both that the act of state doctrine need not
apply when there is consensus about the underlying norms, and that no such consensus exists with respect
to expropriations. See supra note 81; Sabbatino, 376 U.S. at 423. The Restatement (Second) of Foreign
Relations Law suggests that the contrast to basic human rights violations could not be clearer.
RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW § 702 (1962).
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expression of public authority ratified (at least metaphorically) by the state
itself. Yet, no government or government official will generally make such a
claim. As a consequence, the act of state doctrine, which cannot immunize
unofficial or unacknowledged acts of government officials, must be
foreclosed.96
In short, the act of state doctrine is a relevant but not necessarily
preclusive consideration in cases under § 1350.
This conclusion applies equally to the political question doctrine, which
requires that courts abstain from hearing claims in the circumstances the
Supreme Court catalogued in Baker v. Carr:97
Prominent on the surface of any case held to involve a political question is found a textually
demonstrable constitutional commitment of the issue to a coordinate political department;
or a lack of judicially discoverable and manageable standards for resolving it; or the
impossibility of deciding without an initial policy determination of a kind clearly for
nonjudicial discretion; or the impossibility of a court's undertaking independent resolution
without expressing lack of the respect due coordinate branches of government; or an unusual
need for unquestioning adherence to a political decision already made; or the potentiality
of embarrassment from multifarious pronouncements by various departments on one
question."3

The Court noted a variety of foreign affairs issues that would raise
nonjusticiable political questions99 but established also that "it would be error
to suppose that every case or controversy which touches foreign relations lies
beyond judicial cognizance." " The Court's subsequent treatment of the
political question doctrine has at times suggested to courts and commentators
alike that the doctrine is no longer viable. 01 However, rumors of its demise
96. In her compelling analysis of the Marcos cases, Professor Joan Fitzpatrick demonstrates that the
cleanest rationale for the Ninth Circuit's disposition would be an ultra vires exception to the act of state
doctrine. Fitzpatrick, supra note 1,at 496-98. Although such a rationale imports into international
adjudication a nettlesome construct of domestic discrimination law, see id. at 514-17, it also builds
naturally from the Supreme Court's ratification analysis in Dunhill, 425 U.S. at 682, and the Second
Circuit's disposition of the doctrine in FilartigaI:
[W]e doubt whether action by a state official in violation of the Constitution and laws of the
Republic of Paraguay, and wholly unratified by that nation's government, could properly be
characterized as an act of state. Paraguay's renunciation of torture as a legitimate instrument
of state policy, however, does not strip the tort of its character as an international law
violation, if it in fact occurred under color of government authority.
630 F.2d at 889-90 (citations omitted). See also Jimenez v. Aristeguieta, 311 F.2d 547 (5th Cir. 1962),
cert. denied 373 U.S. 914 (1963). In Jimenez, a former chief of state sought refuge in the United States
and was subsequently accused of having committed certain financial crimes while in office. The U.S. court
rejected his act of state claim after concluding that the acts alleged "constituted common crimes committed
by the Chief of State done in violation of his position and not in pursuance of it. They are as far from
being an act of state as rape, which appellant concedes would not be an 'Act of State.'" Id. at 558. Of
course, the act of state doctrine may be irrelevant in cases where the court finds inadequate state action
to trigger the obligations of international law in the first place. See Karadzic, 1994 WL 487573 at *5.In
such cases, plaintiffs must demonstrate that the "private" actor was in effect an agent of the state, clothed
with the authority to commit the state internationally but without the authority to violate international
standards beyond the competence of the court.
97. 369 U.S. 186 (1961).
98. Id. at 217.
99. Id. at 213.
100. Id. at 211.
101. See Davis v. Bandemer, 478 U.S. 109 (1986); Tucker v. U.S. Dept. of Commerce, 958 F.2d
1411, 1415 (7th Cir. 1992); Sharon v. Time, Inc., 599 F. Supp. 538, 553 (S.D.N.Y. 1984); see also
Louis Henkin, Is There a "PoliticalQuestion" Doctrine?, 85 YALE L.J. 597 (1976).
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seem exaggerated,' 0 2 especially with respect to foreign affairs. In Goldwater
v. Carter, for example, a plurality held the doctrine applicable to the
president's termination of a mutual defense treaty with the Republic of
China. 3 The political question doctrine has also occasionally resurfaced in
the domestic litigation of international norms, leading a court to hold either
that the case is nonjusticiable altogether or that the deference owed the
executive in effect "legislates" an answer to the issue.'O,
Although actions under § 1350 that would trigger judicial diffidence are
conceivable, the political question doctrine is unlikely to provide any
preclusive ground for dismissing cases like Marcos. The assertion that human
rights cases lack what the Baker court called "judicially discoverable and
manageable standards" 5 amounts to a radical repudiation of human rights
norms as law. This position would require in turn the repudiation of decades
of executive branch submissions attesting to the legal status of these and
similar norms. An example is the United States' submission to the Second
Circuit Court of Appeals in Filartiga I, which declared that when an
individual has suffered a denial of his right to be free from torture,
there is little danger that judicial enforcement will impair our foreign policy efforts. To the
contrary, a refusal to recognize a private cause of action in these circumstances might
seriously6 damage the credibility of our nation's commitment to the protection of human
rights.

This statement is entirely consistent with a prior administration's broader
acquiescence in the application of international law by U.S. courts: "In
general this Department's experience provides little support for a presumption
that adjudication of acts of foreign states in accordance with relevant
principles of international law would embarrass the conduct of foreign
policy."107

In short, the jurisdictional finding that the "law of nations or a treaty of
the United States" has been violated ought to remove an action from the
typical political question model, precisely because the finding implies the
existence of standards that are legal and not "political." While the political
question doctrine may be relevant to actions under the ATCA, the doctrine
does not provide systematic grounds for barring such cases altogether; in any
event, it is unlikely to apply to a case that clears the statutory hurdles.
B.

Sovereign Immunity
In the aftermath of Filartiga,the defendants of choice under § 1350 have

102. Gilligan v. Morgan, 413 U.S. 1, 11 (1973) ("[That] this doctrine has been held inapplicable
to certain carefully delineated situations ... is no reason for federal courts to assume its demise.").
103. 444 U.S. 996, 1005-06 (1979).
104. See, e.g., Finzer v. Barry, 798 F.2d 1450, 1459 (D.C. Cir. 1986), aff'd in part and rev'd in
part sub nom. Boos v. Barry, 485 U.S. 312 (1988); Greenham Women Against Cruise Missiles v. Reagan,
755 F.2d 34, 37 (2d Cir. 1985); Tel-Oren, 726 F.2d at 824-25 (Robb, J., concurring); In re Korean Air

Lines Disaster, 597 F. Supp. 613, 616-17 (D.D.C. 1984).
105. Baker, 369 U.S. at 217.
106. Memorandum for the United States as Amicus Curie at 19, Filartiga,630 F.2d at 876.
107. Dunhill, 425 U.S. at 710 app. I (Letter of Monroe Leigh, Legal Adviser, Department of State).

1995]

Fulfilling the Promise of Filartiga

tended to be the persons who actually committed torture or other human rights
violations. This tendency is consistent with traditional ethical notions of
responsibility and common law notions of liability and proximate cause. Over
the last decade, however, the class of suitable defendants has expanded
markedly to include quasi-governmental organizations and government
officials under whose command, or with whose tacit approval, human rights
violations occurred. As explained below, this expansion in the class of
defendants reflects the evolution of a new standard of liability. Nevertheless,
it also invites a new set of defenses that were presumptively unavailable to
defendants in Filartiga-like actions.
For example, the Marcos estate claimed that the former president was
entitled to sovereign immunity under the Foreign Sovereign Immunities Act
("FSIA"). "5 That act establishes a presumption of immunity for states and
their agencies or instrumentalities, subject to exceptions for commercial
activities, torts in the United States, and waiver, inter alia. Although some
human rights cases have been successfully prosecuted in the United States
against foreign governments, the regime of exceptions under the FSIA remains
fairly strict. Accordingly, most plaintiffs under the Alien Tort Claims Act will
instead name the state officers who were allegedly responsible for the abuses
as individual defendants. Several courts, however, have held that in some
circumstances individuals qualify as an agency or instrumentality of the state,
entitled to immunity under the FSIA. The issue is therefore likely to arise
routinely in litigation under § 1350.
The Marcos estate would not qualify as a state actor under current court
analysis. According to the Ninth Circuit's decision in Chuidian v. Philippine
National Bank, a government official is entitled to sovereign immunity only
for acts committed in his or her official capacity and within the scope of his
or her authority. " The Chuidian rule virtually assured that immunity would
be unavailable to the Marcos estate because torture, summary execution, and
similar acts were illegal throughout the Marcos presidency and therefore could
not have been within the president's scope of authority. As the Ninth Circuit
noted in a somewhat different context:
Although sometimes criticized as a ruler and at times invested with extraordinary powers,
Ferdinand Marcos does not appear to have had the authority of an absolute autocrat. He was
not the state, but the head of state, bound by the laws that applied to him. Our courts have
108. 28 U.S.C. § 1602. In Verlinden, 461 U.S. at 480, and Amerada Hess Shipping Corp. v.
Argentine Republic, 488 U.S. 428 (1989), the Supreme Court established that the FSIA is the exclusive
means for suing a foreign state in a U.S. court.
The U.S. State Department had suggested immunity for then-President Marcos in prior litigation.
See Domingo v. Marcos, No. C82-1055V (W.D. Wash. Sept. 14, 1982); Psinakis v. Marcos, No. C-751725 (N.D. Ca. 1975). In the human rights litigation filed after Marcos's fall from power, the State
Department submitted no such suggestion.
109. 912 F.2d 1095, 1106 (9th Cir. 1990). See also Mueller v. Diggelman, No. 82 Civ. 5513, 1983
WL 25419 (S.D.N.Y. May 13, 1993) (holding officials of foreign court immune only for acts committed
in their official capacities); Herbage v. Meese, 747 F. Supp. 60, 66 (D.D.C. 1990) (granting British
defendants immunity for actions within their official duties when they extradited plaintiff to United States);
American Bonded Warehouse Corp. v. Compagnie Nationale Air France, 653 F. Supp. 861, 863 (N.D.
III. 1987) (holding defendants sued in their capacities as Air Force employees entitled to immunity under
FSIA); Rios v. Marshall, 530 F. Supp. 351, 371 (S.D.N.Y. 1981) (holding foreign labor boards and their
officers entitled to immunity under FSIA).
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had no difficulty in distinguishing the legal acts of a deposed ruler from his acts for personal
profit that lack a basis in law."'

Of course, an individual defendant who is willing to argue that an alleged
violation of human rights was within the scope of his or her authority might
be able to exploit the Chuidian gloss on the FSIA."' Establishing the factual
predicate for such an argument would nevertheless come at a high cost to the
foreign government by requiring it in effect to acknowledge that the acts
alleged were authorized by law or practice. The point is not that governments
will never attempt such a ratification, only that it is sufficiently extraordinary,
given the rights at issue, to prevent sovereign immunity from becoming a
categorical bar to additional human rights litigation.
Sovereign immunity was an implausible defense for the Marcos estate for
a separate reason. In the Marcos cases, the Philippine government specifically
requested the courts of the United States to proceed to trial on the human
rights claims against the former president. Because the sovereign immunity
of an individual, like that of an agency or instrumentality of a state, is
derivative and can be no greater than the immunity of the state itself, the
Philippine government's request waived whatever
sovereign immunity might
r2
otherwise have attached to Ferdinand Marcos.]
Although this result is probably consistent with the FSIA, the fit is
admittedly not seamless. Both halves of the sovereign immunity analysis that Marcos was acting beyond the scope of his authority and that the
immunity was waived - rely on the post-Enlightenment distinction between
a head of state and the state itself. Drawing such a distinction may be
defensible, even admirable judicial policy, but it cannot be considered an
apolitical first principle. If one acknowledges that the FSIA was designed to
take the politics out of sovereign immunity decisions, relying upon this liberal
theory of the state seems an odd way to proceed. On the other hand, if the
Marcos court's distinction between state and state officer reflects Philippine
law and not some American grundnorm, then an autocrat who, as a matter of
local law, is equivalent to the state would presumably receive immunity for
all actions under color of his or her office, whether for personal gain or not.
An autocrat, in other words, would receive immunity in the United States for
acts that would not have been immunized had they been committed by a leader
of a liberal state.113 Quite apart from the anomaly of favoring dictatorial
110. Republic of the Phil., 862 F.2d at 1361. Accord, Republic of Philipines v. Marcos, 806 F.2d
344, 360 (2d Cir. 1986); United States v. Noriega, 746 F. Supp. 1506, 1519-23 (S.D. Fla. 1990).
111. For a cogent critique of the Chuidian rule as applied in human rights cases, see Fitzpatrick,
supra note 1, at 505-11.
112. Section § 1605(a)(1) of the FSIA abrogates immunity "in any case ... in which the foreign
state has waived its immunity either explicitly or by implication." 28 U.S.C. § 1605(A)(1). Diplomatic
immunity can also be waived, as it was by the Philippine government. Diplomatic immunity is likewise
unavailable to Marcos because the United States did not accredit him as a Philippine diplomat when he
fled to Hawaii in 1986.
113. Cf. Anne-Marie Burley, Law Among Liberal States: Liberal Internationalismand the Act of
State Doctrine, 92 COLuTm. L. REV. 1907, 1909 (1992) (distinguishing between liberal and nonliberal
states for purposes of applying act of state doctrine). Considerations of space prevent a full-scale critique
of Professor Burley's position from the standpoint of international human rights litigation. Yet her ground
for approving the result in Guinto v. Marcos suggests that autocrats by virtue of their constitutional

position are entitled in perpetuity to preferential treatment under the act of state doctrine. See id. at 1989
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states as a matter of judicial policy, this distinction creates a new, nonstatutory category of "dictatorial immunity"; it is thus a dramatic expansion
of the judicial role in interpreting statutes generally, and the FSIA
specifically.
In summary, the defendants of choice under § 1350 will continue to be
the state actors who commit human rights violations under color of their
offices but in violation of local and international law. Until Congress acts to
the contrary, even violations ofjus cogens norms will not ground jurisdiction
over state defendants, unless one of the statutory exceptions is also
satisfied. 14 Yet, individual state officers, even high-ranking ones and their
estates, cannot qualify for immunity as to acts committed under color of
authority that are nonetheless illegal.
C. FormerHead of State Immunity and the Analogy to Nixon v. Fitzgerald
The Marcos estate argued that it was entitled to "former head-of-state
[sic] immunity," a doctrine rarely, if ever, recognized by the federal courts
without a suggestion of immunity from the Department of State." 5 Hatch
v. Baez," 6 an 1876 New York state decision, suggested that the court would
recognize former head of state immunity in order to protect the ongoing
diplomatic relations of the United States. The demise of absolute immunity
among nations and the refusal of New York courts to follow Hatch a century
later in actions against the deposed Shah of Iran have undermined the
persuasive authority of that decision." 7 Given the general reluctance of the
federal courts to embrace new forms of international immunity without
guidance from the executive branch, Hatch is simply too slender a reed to
support an immunity for former heads of foreign states.
One can construct a superficially more attractive rationale for such a
doctrine by drawing on the principles of Nixon v. Fitzgerald."' That case
established a former U.S. president's "absolute immunity from damages
liability predicated on his official acts."" 9 The Supreme Court expressly
based its decision on the president's "unique position in the constitutional
scheme""' and stressed the impossibility of performing the executive's
sensitive functions if the president were "subjected to the distraction of suits
by disappointed private citizens."' By analogy, failing to recognize a
former head of state's immunity potentially compromises the nation's foreign
n.331. The courts cannot adopt that position without abandoning the jurisprudence developed over the last
fifteen years under the Alien Tort Claims Act.
114. Siderman de Blake, 965 F.2d at 719.
115. But see Peter E. Bass, Note, Ex-Head of State Imunity: A ProposedStatutory Tool of Foreign
Policy, 97 YALE L.J. 299, 301 n.10 & 303 (1987) (noting that though courts defer to State Department
regarding heads of state, courts treat ex-heads of state without executive branch participation).
116. 14 Hun. 596, 599-600 (N.Y. Sup. Ct. 1876).
117. See, e.g., Islamic Republic of Iran v. Mohammed Reza Pahlavi, 62 N.Y.2d 474 (1984), cert.
denied, 469 U.S. 1108 (1985).
118. 457 U.S. 731 (1982). See Alfred P. Rubin, U.S. Tort Suits by Aliens Based on International

Law, 18 FLETCHER F. WORLD AFF. 65, 68-69 (1994).
119.
120.
121.

Fitzgerald,457 U.S. at 749.

Id.
Id. at751 n.31.
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relations with current heads of state.
The analogy, however, is highly problematic. Executive officials other
than the president are not entitled to the absolute immunity recognized in
Fitzgerald, and it would be anomalous if the separation of powers calculus
favored former heads of foreign states over current cabinet-level executive
officials. In addition, the balancing of interests that supported absolute
immunity in Fitzgerald depended largely on the availability of alternative
constitutional procedures - including impeachment and congressional
oversight - that offered protection against the president's illegal conduct. No
analogous set of constitutional mechanisms is available for enforcing
applicable U.S. law against a former head of a foreign state, even
acknowledging that U.S. courts usually have an attenuated interest in such
cases.
In addition, the Fitzgeraldopinion recognizes that absolute immunity from
damages liability applies only to acts within the "'outer perimeter' of [the
president's] official responsibility."" A U.S. president's order to torture
or summarily execute political opponents hardly fits within that fictive
perimeter. Regardless, that part of the doctrine should not apply to former
heads of foreign states residing in this country. After all, U.S presidents,
unlike Ferdinand Marcos, have no immunity in the United States from
impeachment or voter rejection for such acts. Thus, to extend Fitzgerald to
former heads of foreign states is to create an effective and unprecedented
sanctuary for lawlessness without executive, statutory, or constitutional
authorization or limit.
IV.. FORUM NON CONVENIENS

Forum non conveniens issues will constantly arise by the very nature of
Filartiga-likesuits under the Alien Tort Claims Act. Witnesses and evidence
may be costly to obtain in a U.S. forum, compulsory process may not be
available in all cases, and aspects of the case may depend on the law of a
foreign state. Nevertheless, because application of the inconvenient forum
doctrine is fact-dependent, it does not favor dismissal as a matter of course.
Indeed, the forum non conveniens argument was not particularly compelling
in the initial phases of the Marcos cases even though the evidence and
witnesses were almost exclusively in the Philippines. No adequate alternative
forum existed in the Philippines, as required by Gulf Oil Corp. v. Gilbert"
122. Id. at 756.
123. 330 U.S. 501, 506-07 (1947). "If dismissal of an action on forum non conveniens grounds were
not conditioned on the availability of another forum, the plaintiff might find himself with a valid claim but
nowhere to assert it." Farmanfarmaian v. Gulf Oil Corp., 437 F. Supp. 910, 915 (S.D.N.Y. 1977), aff'd,
588 F.2d 880 (2d Cir. 1977) (citations omitted). In Filartiga-likesuits, the very existence of gross human
rights violations may mean that a fair trial is impossible in the situs state, suggesting that an alternative
in that country is presumptively unavailable unless an intervening change in governments has occurred.
Even where the govenment has changed, the new government may not recognize an action for the payment
of compensation to human rights victims. This lack of subject matter jurisdiction abroad would effectively
compromise the adequacy of the foreign forum and preclude the application of the forum non conveniens
doctrine. See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 254-55 n.22 (1981) (holding no adequate foreign
forum exists where alternative forum does not permit litigation of subject matter of dispute).
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and its progeny. No court in the Philippines could have established personal
jurisdiction over the defendant because the Aquino government had revoked
Marcos's passport soon after his departure from Manila and specifically
prohibited his re-entry into the country. Nor was there any applicable
Philippine provision establishing the long-arm jurisdiction of local courts.
These circumstances led the Ninth Circuit to reject theforum non conveniens
argument in a related case against Marcos in 1988.14
By the time the human rights trial began in 1992, however, the
government had allowed the Marcos entourage back in the Philippines, had
opened estate proceedings there, and had adopted a procedure for pressing
some human rights claims against the Marcos regime. As a consequence, the
applicability offorum non conveniens became somewhat more plausible.
The federal question origins of the ATCA arguably preclude such a
disposition. The Ninth Circuit, like many other jurisdictions, has held that the
applicability of federal law can trump the forum non conveniens doctrine."
Under the ATCA, federal law is implicated because international law became
126
part of the federal common law when the states adopted the Constitution.
However, because the ATCA lies figuratively between diversity jurisdiction,
where forum non conveniens is routinely recognized, and federal question
jurisdiction, where it is not, a prophylactic rule against dismissal is unlikely
to emerge. Litigants will be obliged to demonstrate the balance of public and
private factors behind the "ultimate inquiry" of "where [the] trial will best
serve the convenience of the parties and the ends of justice." 127
That calculus, impressionistic as it may be, cuts in favor of exercising
jurisdiction in cases within the Filartiga-Marcosparadigm. As a general
matter, the United States has a compelling interest in the interpretation and
application of international legal standards. The incorporation of international
law into federal common law invests the courts of this country in its
construction.12 Courts should take special interest in the interpretation of
international human rights norms that come within the universal principle of
prescriptive jurisdiction.
The posture of the Marcos case reinforced this interest. Because the
Philippine government agreed to cooperate during the discovery stage of the
litigation of subject matter of dispute).
124. Republic of the Phil., 862 F.2d at 1361.
125. Zipfel v. Halliburton Co., 832 F.2d 1477, 1487 (9th Cir. 1987); Needham v. Phillips Petroleum
Co. of Norway, 719 F.2d 1481, 1483 (10th Cir. 1983); Szumlicz v. Norwegian America Line, Inc., 698
F.2d 1192, 1195 (11th Cir. 1983); see also DeMateos v. Texaco, Inc., 562 F.2d 895, 903 (3d Cir. 1977),
cert. denied, 435 U.S. 904 (1978); Antypas v. Cia. Maritima San Basiilio S.A., 541 F.2d 307, 310 (2d
Cir. 1976), cert. denied, 429 U.S. 1098 (1977).
126. See Edwin Dickinson, Changing Conceptsand the Doctrine of Incorporation, 26 AM J. INT'L
L. 239, 239 (1932); Stewart Jay, The Status of the Law of Nations in EarlyAmerican Law, 42 VAND. L.
REV. 819, 836-37 (1989).
127. See Koster v. Lumbermens Mutual Casualty Co., 330 U.S. 518, 527 (1947).
128. At the very least, international law provides a formal and authoritative restatement of
governments' expectations of one another. These expectations are not enforced in the same way as
domestic law, but they do define what will be viewed as legitimate or acceptable and what will not. The
United States has an interest in influencing the evolutionary process by which international norms emerge.
By participating in the process of shaping international legal concepts, the United States can provide
greater regularity and predictability in its relations with other states and avoid the development of legal
norms that are contrary to U.S. foreign policy goals and democratic traditions.
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trial, the concern with foreign-sited evidence was less pressing. In addition,
the Judicial Panel on Multi-District Litigation consolidated the various human
rights cases against Marcos, in part to streamline the proceedings for the
convenience of the defense - an intermediate concession preferable to an
outright dismissal on convenience grounds. Criminal proceedings initiated
against Marcos in October of 1988 heightened the interest of the United States
in the defendant's continued presence. The fact that part of his estate was to
be administered in the United States similarly cut against dismissal.
Of course, the convenience test is intrinsically fact-dependent, and none
of these characteristics standing alone is dispositive. Nevertheless, forum non
conveniens clearly does not operate as an automatic bar to the litigation of
human rights claims under § 1350. In applying the doctrine, courts will take
into account the simultaneous presence of the plaintiffs and the defendant, the
interest of the United States in the vindication of accepted human rights
standards, and the existence (or absence) of an adequate foreign forum.
V.

CLASS CERTIFICATION

The Marcos litigation comprises five different cases, which were
consolidated for trial by the Panel on Multi-District Litigation and assigned
to Judge Manuel Real.' 2 9 Four of the cases involved named plaintiffs, and
the other was a class action on behalf of ten thousand human rights victims
in the Philippines during martial law under Ferdinand Marcos.13 0 In the first
phase of the trial, nine representative plaintiffs and eight expert witnesses
established liability as to the class through testimony concerning the extent of
human rights violations under martial law, Marcos's control of the military
and police agencies, the international law of human rights, and the role of the
United States in pressuring Marcos to improve his human rights record.
In form, the class action against Marcos was a mass tort action unlike any
other. It was not a toxic tort or mass exposure case in which victims claimed
damages from a single product, accident, or design flaw. The common
question of fact was whether Marcos was responsible for a pattern or practice
of torture, summary execution, and disappearances. Some of the plaintiffs
who had opted out of the class were able to show circumstantially that
President Marcos ordered their detention and "tactical interrogation" (a code
word for torture), that he was kept fully informed of their treatment, and that
he did nothing to stop the abuse. Class action litigants as a whole, in contrast,
established Marcos's liability in the abstract by proving inhumane general
practices of which each class member had been a victim. The class-action
plaintiffs' theory of liability was that Marcos had exclusive control of the state
security apparatus and that he "micro-managed" the treatment of detainees and
dissidents during martial law, an issue on which the judge admitted expert
testimony. Marcos could thus be held individually liable for abuses occurring
under his regime. The defense did little to resist and nothing to appeal the
129.

See supranote 1.

130. Almost all of the plaintiffs fell within the class definition, but several opted out of the class
pursuant to the certification order.
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certification of the class.
A mass human rights tort trial inevitably compromises claim autonomy
and therefore raises the difficulties catalogued by Professor Roger Trangsrud
and others.' These difficulties include confusion of causation issues and the
consequent impairment of the jury function, profound extrapolation from the
experience of nine victims to that of ten thousand, distortion of the
relationship between counsel and client (especially when the attorney has taken
the case on a contingency fee), and overreaching by judges in pre-trial
management and the coercion of settlement. Designation of the class counsel
as lead attorney in the trial can also cause sharp disagreements about the
fundamental trial strategy, the admission and order of evidence, and the
preparation of witnesses.
In addition, the impropriety of the class mechanism has grown more
pronounced in the damages phase of the trial. Class counsel has suggested an
unwieldy process for distributing and collecting claim forms in the
Philippines. The effect of this scheme may be to underestimate drastically the
number of victims, making the next phase of litigation more manageable for
counsel without reducing the prospect of a multi-billion-dollar recovery. Class
counsel suggested the appointment of a special master to collect evidence in
the Philippines and to recommend damage awards for each member of the
class. Alternatively, trial of a dozen exemplary cases might establish
parameters for the award of damages. It might also be possible to recruit the
machinery of the Philippine government or nongovernmental organizations to
collect and assess the evidence of damages for every class member. Yet, these
procedures compromise the right to have each damage award tried by the jury
that established liability. Whether any mechanism can be devised to serve the
competing objectives of actually compensating victims and preserving judicial
resources seems doubtful, and the law and logistics of proving damages thus
undermine the propriety of the class certification.
VI.

DAMAGES AND THE CHOICE OF LAW

Separate from the issue of how class members will prove their damages
is the analytical question of which law governs damages under the Alien Tort
Claims Act. Those few courts to face the problem have offered no unified
approach to it; indeed, in Filartiga,the court computed a damage award that
seems internally inconsistent. The essential difficulty is the courts'
ambivalence in identifying which law defines the "tort in violation of the law
of nations" for purposes of § 1350. To date, the courts have patched together
an odd and shifting combination of the law of the situs, the law of the forum,
and the law of nations itself.
After the Second Circuit concluded that jurisdiction was proper and
remanded for further proceedings, the court in Filartiga entered a default
judgment against the Paraguayan police official and referred the issue of
131. See Roger H. Trangsrud, Mass Trials in Mass Tort Cases: A Dissent, 1989 U. ILL. L. REV.
69 (1989); Deborah L. Rhode, Class Conflicts in Class Actions, 34 STAN. L. REV. 1183, 1186-1202
(1982).
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damages to a magistrate. 132 The magistrate systematically applied lex loci
delicti3 3 and recommended an award of roughly $400,000 for emotional
pain and suffering, loss of companionship, funeral and medical expenses, and
lost income. The magistrate recommended against the plaintiffs' claims for
legal expenses and punitive damages on the grounds that these were not
recognized. at Paraguayan law. The district court largely adopted the
magistrate's recommendation except with
respect to punitive damages, as to
34
which the court awarded $10 million.
This amount may appear to be radically disproportionate to the
compensatory damages. Equally troubling, however, is the court's choice of
law analysis. After consulting § 145(2) of the Restatement (Second) of Conflict
of Laws and considering whether the case involved greater contacts to the
United States or Paraguay, the court concluded that it should look first to the
law of Paraguay to determine the appropriate remedy for international law
violations. 135 The court decided that the interests of the global community
trump those of any one state, however, and refused to apply Paraguayan law
to the extent that it "inhibit[ed] the appropriate enforcement of the applicable
international law or conflict[ed] with the public policy of the United
States.'136
Specifically, the court agreed with the magistrate that the Paraguayan
Civil Code did not allow the recovery of punitive damages, but held
nevertheless that the objectives behind the international law "can only be
vindicated by imposing punitive damages."' 37 The key analytical move here
was not that Paraguayan law somehow violated the public policy of the United
States, and thus that the court had to apply lexfori. Rather, the court held that
it could not apply Paraguay's law exclusively because the law was inconsistent
with the needs of the international legal system.
The difficulty with this analysis is the lack of international precedent for
imposing punitive damages against states, let alone individuals, for violations
of international norms. While the court acknowledged that states do not
generally punish one another in that way, it brushed aside the discrepancy by
concluding that individual violators of the law of nations are differently
situated than states:
Where the defendant is an individual, the ...

diplomatic considerations that prompt

reluctance to impose punitive damages are not present. The Supreme Court in dicta has
recognized that punishment is an appropriate objective under the law of nations, saying in
The Marianna Flora, 24 U.S. (11 Wheat.) 1, 41, 6 L. Ed. 405 (1826), that "an attack
from . . . gross abuse of power, and a settled purpose of mischief. . . may be punished by
all the penalties which the law of nations can properly administer." 3 '

It was therefore, in the court's words, "essential and proper to grant the
132. Filartiga11, 577 F. Supp. at 861.
133. "The law of the place where the crime or wrong took place." BLACK'S LAW DICTIONARY 911
(6th ed. 1990).
134. Filariga11, 577 F. Supp. at 867.
135. Id. at 864.

136. Id.
137.

Id.

138. Id. at 865.
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remedy of punitive damages in order to give effect to the manifest objectives
of the international prohibition against torture."139
This approach has worked outside the Filartiga litigation. In MartinezBaca v. Suarez-Mason,"4 the court awarded over $21 million to an
Argentine citizen who had been tortured repeatedly for four years. Roughly
half of the award consisted of punitive damages. Here, too, the choice of law
analysis on the damages issue was more pastiche than principle. After
declaring initially that the "[p]laintiff's claims arise under international law
and California [i.e. forum] law,"141 the court based the punitive damage
award on international law despite the fact that such awards are virtually
unheard of in the international legal system.
The Marcos verdict may seem similarly contrived. The jury's award of
$1.2 billion in exemplary damages was "imposed by way of example or
correction for the public good," .according to the judge's instructions:
Based on the evidence you have heard in the liability phase and the evidence you will hear
in this phase, you are to decide what amount, if any, should be awarded to plaintiffs to
make an example for the good of the public so that others will not repeat or emulate torture,

summary execution or disappearance. 42

Although the distinction between exemplary and punitive damages is obscure,
the judge quite clearly thought punitive damages inappropriate against an
estate.
Ad hoc as this analysis may seem, it is defensible. At the threshold,
choice of law analysis need not yield a single body of law to govern every
issue in a case. The process of d6pegage, though controversial, is common
and allows composite results that might not be obtained if a court were to
select a single body of law. 43 Thus, the simultaneous application of situs law
for determining the definition of tortious conduct and compensatory damages,
international law for determining jurisdiction under § 1350 and punitive
damages, and forum law for procedural issues such as abatement, can offer
a type of coherence as long as the awards are cumulative and not mutually
exclusive. Moreover, the argument that a court should award punitive
damages in order to vindicate the law of nations is structurally akin to the
argument that domestic courts must recognize a private right of action: if we
are to take the international condemnation of torture seriously, certain
domestic consequences follow. Finally, this selective approach to international
law and precedent is defensible because it reflects the blended nature of
international law in the law of the United States - part law of nations, part
federal common law. It is consistent with modern approaches to the choice of
law if different elements of a damage award reflect different though

139. Id.
140.
141.
142.

No. C-87-2057-SC (N.D. Cal. 1988).
Id. slip op. at 1.
Jury Instructions (February 22, 1994).

143. See DAVID F. CAVERS, THE CHOICE OF LAW PROCESS 34-43 (1965); Russell J. Weintraub,
Beyond Depegage: A "New Rule" Approach to Choice of Law, in Consumer Credit Transactionsand a
Critique of the TerritorialApplication of the Consumer Credit Code, 25 CAsE W. RES. L. REV. 16, 21-22

(1974).
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reconcilable policies of the laws "in conflict." As noted in Martinez-Baca:
International law principles, as incorporated in United States common law, provide the

proper rules for calculating... damages .... International law requires that an injured
plaintiff must be compensated for all actual losses. Federal common law remedies likewise
provide compensation for losses resulting from a defendant's wrongdoing .... An award
of punitive damages is also proper in order to punish and deter such acts and hereby further
international human rights. Humans must be deterred from inflicting such cruel punishment

on fellow humans.'"

The patchwork result is more coherent from this perspective than the
systematic and exclusive application of any single body of law.
VII.

THE LAW OF EVIDENCE

In the course of the Marcos trial, Judge Real made numerous evidentiary
rulings, the most prominent of which involved the use of expert testimony. As
noted above, the plaintiffs established liability on the basis of a pattern and
practice of human rights abuses during the Marcos presidency. To achieve this
class liability, the plaintiffs had to show that Marcos bore a form of command
responsibility heretofore limited to criminal proceedings. Establishing
command responsibility as a matter of principle or international legitimacy is
one thing, however, and proving it as a matter of fact is quite another.
Plaintiffs in the Marcos cases relied heavily on several different witnesses to
establish the factual predicates for command responsibility. One expert witness
testified as to the effect of Marcos's presidential decrees. Others described the
structure, organization, and control of the Philippine military, security, and
intelligence forces. Still others, including former officials of the U.S. State
Department, described the efforts of the U.S. government to monitor and
reduce human rights violations during the Marcos regime.
Perhaps more decisive was the expert testimony of two human rights
investigators who described the pattern and practice of human rights atrocities
in the Philippines, including Marcos's personal role in the abuse. They
testified on the basis of their own investigations, as well as corroborated
reports from investigations by the State Department and by nongovernmental
organizations. They also testified about Marcos's responses to allegations of
abuse and to the source and status of international human rights standards.
Taken cumulatively, this expert testimony convinced the jury that human
rights violations in the Philippines were widespread. It allowed the jury to
assess Marcos's relationship with such institutions as the Presidential Security
Command, the Armed Forces of the Philippines, and the Philippine
Constabulary, among others. The testimony also enabled the jury to gauge the
likelihood that Marcos had personal knowledge of human rights violations and
to assess his powers to have done something about them. It gave context to
the live testimony of victims and thereby enabled the jury to assess their
credibility. And, at least subliminally, it conveyed the sense that human rights
standards are not some form of utopian moralizing, but are in fact capable of

144.

Martinez-Baca, slip op. at 4.
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definition and enforcement.
This expert testimony also affected the judge's hearsay rulings. On the
day after the first experts' testimony about Marcos's operational control of the
military and police functions, Judge Real decided to admit all statements
attributed to any member of the Philippine armed forces or security units, on
the grounds, inter alia, that they amounted to party admissions 45 and
declarations against interest."4 The court also declared that such statements
fell within the residual categories of reliable hearsay.' 47 As a consequence,
victims could testify about the motives of their torturers, (e.g., "We [the
police] are doing this because the President wants you dead"), and the agency
affiliations of their tormentors (e.g., testimony admitted for the truth of the
matter asserted that armed men in civilian clothes said they were from the
Presidential Security Command). Though the judge allowed counsel to protect
the record on this issue, he permitted virtually no argument on the propriety
of the rulings.
One may well wonder whether the agency relationship that justifies the
inclusion of a party admission can be proved by expert testimony or by the
out-of-court declaration of the purported agent; the theory that the Marcos
estate vicariously adopted these statements may strain credulity. Yet, these
hearsay rulings, however broad, may not qualify as reversible error. If the
court of appeals agrees that liability can be predicated on a pattern and
practice of human rights abuses ordered or acquiesced in by Marcos, the
cumulative effect of the scattered hearsay rulings may be negligible or fail to
affect a "substantial right" of the defendant.148 Besides, a substantial number
of plaintiffs intentionally did not rely on such testimony to establish the
liability link to Marcos. Their favorable verdicts ought to be immune from
whatever taint the hearsay rulings may carry.
As a general matter, although the use of expert testimony has been the
subject of recent controversy, 4 9 plaintiffs were clearly entitled to present
expert testimony in their cases as long as the witness's expertise would be
helpful to the trier of fact. Under Rule 702 of the Federal Rules of Evidence,
[l]f scientific, technical, or other specialized knowledge will assist the trier of fact to

understand the evidence or to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify thereto in the form of an
opinion or otherwise.'

This concededly liberal standard appears to cover such specialized information
as Marcos's relationship with governmental agencies, the likelihood vel non
that Marcos would take personal or vindictive action against those he
perceived as opponents, and the existence of a pattern or practice of violations
145.
146.

See FED. R. EVID. 801(d)(2).
See FED. R. EVID. 804(b)(3).

147. See FED. R. EvID. 803(24) and 804(b)(5).
148. Under FED. R. EvD. 103, error may not be predicated on an evidentiary ruling unless a
substantial right of the defendant is thereby affected.
149. See Matthew J. Rita, "Helpful" or "ReasonablyReliable"?, 77 CORNELL L. REV. 350, 350-53
nn. 1-5 (1992) (analyzing expert witness's methodology under Federal Rules of Evidence 702 and 703).

150.

FED. R. EviD. 702. See generally Daubert v. Merrill Dow Pharmeceuticals, Inc., 113 S. Ct.

2786 (1993) (assigning trial judge responsibility of ensuring expert testimony's reliance and relevance).
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for which Marcos was responsible and to which the plaintiff's treatment
conformed.' 5 '
Plaintiffs also alleged various violations of international law (or the law
of nations), including torture, summary execution, cruel and unusual or
degrading treatment or punishment, and prolonged arbitrary detention. These
terms are not self-defining but are, like all international law standards, a
function of state practice and treaty interpretation. For that reason, courts
have generally received the evidence of experts in determining the content of
international law.'52 Although courts are understandably reluctant to allow
expert testimony on matters of general knowledge, litigation under the ATCA
will inevitably involve questions and issues well beyond the daily experience
of most jurors.'53 Expert testimony will therefore continue to be a staple of
that litigation.
VIII.

INTERNATIONAL LAW AND THE CIVIL LEGACY OF NUREMBURG

The Filartigacourt and others construing § 1350 serve a constitutive role
in the formation of the very international law the statute aims to enforce. In
finding that the international norm against torture is sufficiently clear for
purposes of subject matter jurisdiction, the Filartigacourt effectively clarified
the law it considered. Under generally accepted principles of legal
interpretation, foreign and international tribunals may appropriately invoke the
Filartigadecision as evidence of how other state actors conceive the status of
international norms proscribing torture, and by natural extension, other
violations of core human rights.' 4 The Marcos verdict has a similar effect
on international law.
The most significant of these is the standard of ATCA liability. After
considerable disagreement among the parties as to the proper standard of
liability, Judge Real instructed members of the jury that they could find the
Marcos estate liable in two alternative circumstances:
You may find the defendant Estate liable to plaintiffs if you find, by a preponderance of the

151. The Ninth Circuit Court of Appeals has specifically approved the use of expert testimony or
submissions to determine the human rights conditions in foreign countries. See Canas-Segovia v. I.N.S.,
902 F.2d 717, 721 (9th Cir. 1990). Cf. Orantes-Hernandez v. Thornburgh, 919 F.2d 549, 549 (9th Cir.
1990), aff'g Orantes-Hernandez v. Meese, 685 F. Supp. 1488, 1492 (C.D. Cal. 1988) (relying on evidence
from Amnesty International to establish pattern and practice of human rights abuses in El Salvador).
152. See The Paqutete Habana, 175 U.S. at 700; see also Filartiga1, 630 F.2d at 879; Fort!, 694
F. Supp. at 709; Fernandez-Roque v. Smith, 622 F. Supp. 887, 902 (D.C. Ga. 1985). In Fernandez-Roque
v. Smith, the U.S. Court of Appeals for the Eleventh Circuit did not challenge the propriety of relying on
expert testimony to determine issues of international law as established by the district court.
153. See, e.g., Lipsett v. University of Puerto Rico, 740 F. Supp. 921, 925 (D.P.R. 1990) (asserting
expert testimony not needed when subject matter "deals with common occurrences that the jurors have
knowledge of through their experiences in every day life"). The meaning of international human rights
practices and the patterns of abuse in Marcos's government from 1972 until 1986 are hardly "common
occurrences" under the Lipsettstandard. To the contrary, the testimony offered by the plaintiffs' witnesses
in the case at bar is precisely the type of evidence that the Lipsett court would have allowed. Id. Even if
a novel form of expertise were being offered, the testimony would be admissible as long as the "expert's
specialized knowledge [is] of a kind which will enhance thejury's understanding." 3 J. WEINSTEIN & M.
BERGER, WEINSTEIN's EVIDENCE § 702[011, 702-09.
154. Blum and Steinhardt, supra note 7, at 113.
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evidence, that Ferdinand Marcos acting under color of law either (1) directed, ordered,
conspired with or aided Philippine military, paramilitary and/or intelligence forces to
torture, summarily execute or cause the disappearance of [or arbitrarily detain] plaintiffs and
the class or (2) had knowledge that Philippine military, paramilitary and/or intelligence
forces tortured, summarily executed, caused the disappearance of, or arbitrary detention
[sic] plaintiffs and the class, and having the power failed to take effective measures to
prevent the practices. 5 5

Category 1 liability is plainly consistent with traditional notions of
responsibility in U.S. tort law and international law. Category 2 liability, on
the other hand, is a still emerging international law norm suggesting that a
government official-has an affirmative obligation to halt human rights abuses
where he has both knowledge of such abuses and the capacity to take
meaningful steps to stop them. While the Nuremburg and Yugoslavian war
crimes tribunals established a similar standard in the context of international
criminal law, 5 ' the Marcos verdict marks the first time the standard has
grounded an award of civil damages.
That verdict, though hardly precedented, is a natural product of the
Nuremberg experience, which established that any person, located anywhere
in the abstraction of the state, who commits an international wrong bears
personal responsibility for it. Even if we view the Nuremberg judgment as
"victors' justice" or as law in the service of vengeance, we are obliged to
acknowledge in its aftermath that international wrongs are also irreducibly
personal.t57 This idea is not as new or as radical as it may first appear. It
155. Jury Instructions for Hialo v. Marcos, No. 86-2449 (reported in table at 878 F.2d 1438), at 10
(Sept. 1992).
156. "Yugoslavian War Crimes Tribunal" is shorthand for the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed
in the Territory of the Former Yugoslavia, established by the United Nations Security Council. The statute
for the tribunal is published in the Report of the Secretary-General pursuant to paragraph 2 of Security
Council resolution 808, S.C.Res. 808, U.N. SCOR, 48th Sess., 3175th mtg., Annex, U.N Doc. S/25704
and Annex (1993), reprinted in 32 I.L.M. 1159, 1192 (1993).
The statute provides for the prosecution of grave breaches of the Geneva Conventions of 1949
(article 2), violations of the laws or customs of war (article 3), genocide (article 4), and crimes against
humanity, including murder, enslavement, torture, rape, persecution, and the like (article 5). The key
language governing command responsibility appears in article 7:
2. The official position of any accused person, whether as Head of State or as a responsible
Government official, shall not relieve such person of criminal responsibility nor mitigate
punishment.
3. The fact that any of the acts referred to in articles 2 to 5 of the present Statute was
committed by a subordinate does not relieve his superior of criminal responsibility if he knew
or had reason to know that the subordinatewas aboutto coimnit such acts or had done so and
the superiorfailed to take the necessary and reasonablemeasures to prevent such acts or to
punish the perpetratorsthereof.
Id. at 1194 (emphasis added). This provision should be compared with the consistent though less detailed
standard of article 7 of the Nuremburg Charter: "The official position of defendants, whether as Heads
of State or responsible officials in Government Departments, shall not be considered as freeing them from
responsibility or mitigating punishment." Charter of the International Military Tribunal, 59 Stat. 1544,
1546.
On the legal effect of these proceedings, see generally Theodore Meron, War Crimes in Yugoslavia
and the Development of InternationalLaw, 88 AM. J. INT'L L. 78 (1994), and THEODORE MERON,
HUMAN RIGHTS AND HUMANITARIAN NORMS AS CUSTOMARY LAW (1989).
157. The district court's disposition of the Karadzic cases, supra text accompanying note 66, is not
to the contrary. The Nuremburg judgments establish the personal responsibility of individuals admittedly
acting on behalf of the state. Where, as in Karadzic, the underlying relationship to a state actor is denied,
a different and narrower set of norms (e.g., regarding piracy, genocide, and the conduct of belligerents)
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is not, for example, a form of vicarious or strict liability. Command
responsibility was triggered, not because Marcos happened to be head of state
at a time when unruly subordinates committed torture and other abuses, but
because plaintiffs established Marcos's extraordinary personal control over the
military and security apparatus of the state. To put the point another way,
Marcos actively participated in the human rights violations in ways that only
a head of state can. He created a disciplinary structure within the government
that actively contributed to the patterns of abuse by creating an environment
of impunity, and individual plaintiffs showed that their treatment fit into that
pattern.
Yet, the Marcos disposition leaves unanswered the question of whether
international law should still hold liable those officials who knew of, but could
do nothing about, human rights violations. Similarly, it leaves open the
problem of liability for government officials who did not know of the abuses
but should have known they were occurring.
Command responsibility raises the additional specter of vicarious or strict
liability, but is nonetheless distinguishable from those doctrines. International
human rights law has not developed to the stage where the superior is
necessarily personally liable for the depredations of an unruly subordinate, and
it is unlikely to do so. The notion of command responsibility recognizes that
a superior may be responsible for creating an environment in which violations
are more likely to occur. However, this conception differs from strict liability,
which would impose responsibility on the superior even when an unruly
subordinate has disobeyed direct orders to stop human rights abuses.
The principled defense for this result is grounded in the fact that every
age of international law has been marked by the characteristic recognition that
some wrong done by people to people fundamentally threatens the common
security of states. In the eighteenth century, piracy threatened maritime
commerce, and violations of diplomatic immunity threatened the already
tenuous process of international communication. When Congress allowed
aliens to sue in the United States for civil wrongs in violation of international
law, it may have had precisely these types of wrongs in mind.
Today, those who abuse human rights pose an analogous threat. The
framers of the Nuremberg Charter understood that peace among governments
was intrinsically linked to respect for human rights by governments, and the
front-page tragedies in Bosnia and Iraq confirm the insight that there is
something deeply pragmatic about the idealism of human rights law. Of
course, the Marcosjury probably did not speculate about these abstractions.
Instead, they considered a range of allegations and defenses, including
Marcos's ignorance, his unruly subordinates, and the requirements of national
security. They were inundated with evidence, constrained by the judge's
instructions, and swayed by the lawyers' performances. They made their own
judgments. In the end they were asked to translate a reputedly utopian ideal
into language a domestic judiciary could understand, and they succeeded.
The direct effect of the Marcos verdict on pending cases is difficult to
predict. Four months after the exemplary damage award in Marcos, another
is applicable. For a critique of the result in Karadzic, see supra text accompanying notes 66-7 1.
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court held a former head of state liable in an action alleging similar
violations;"' similar suits will probably emerge from the crises in Bosnia,
Rwanda, Haiti, Somalia, and Afghanistan, among others. Paramilitary groups
operating under color of state authority may face similar liability in
accordance with the expansion in the class of defendants of choice.1 59 In the
end, however, the most significant contribution of the Marcos case to the
developing jurisprudence under § 1350 may simply be its confirmation that
plaintiffs may invoke the ATCA, without fanfare, to sanction human rights
violations committed abroad.
IX.

CONCLUSION: TOWARD AN INTERNATIONAL LAW OF REMEDIES

In the first decade following the Filartiga decision, the essential debate
centered on the legitimacy of recruiting U.S. courts in the fight against human
rights abuses committed abroad. With a series of decisions now confirming
the plain meaning of the Alien Tort Claims Act and awarding compensation,
the debate has shifted to the more technical issues of how to try cases and
how to resolve recurrent litigation issues. The Marcos trial offers some
guidance in this regard and thus contributes to the incremental rulemaking that
is the hallmark of the common law. Yet, Filartigaand its progeny continue
to be subject to the criticism that fundamental issues common to any civil trial
- the proper measure of damages, the appropriate standard of liability, and
the problem of enforcing a judgment in-hand - are subject to constant
reinterpretation. In this view, the common lawmaking powers of the courts
are simply too particularized to assure the evolution of consistent and prudent
remedial rules. Furthermore, because no other nation invites such cases into
its courts, U.S. courts lack international law precedents to assist them in the
resolution of these predictable questions. The possibility of international
misunderstanding is pronounced in these circumstances. As a result,
substantive norms of human rights that command a general consensus may be
undermined by disagreements about their implementation through domestic
litigation. Although the courts of the United States will continue to have the
power to conduct human rights litigation consistently with the general
standards of procedural and remedial law, the resulting judgments will not
necessarily command the approval of other governments or secure foreign
cooperation in assuring compensation for victims.
The existing treaties on judicial assistance solve these problems only in
part. Conventions on discovery, for example, may be useful in obtaining
documents and other forms of evidence, but they are too general to establish
a government's obligation to cooperate with a foreign civil proceeding
involving the investigation of human rights abuses committed abroad. Nor do
the treaties on enforcement and recognition of judgments assure that other
158. On July 1, 1994, Judge Wilkie Ferguson awarded $41 million to six Haitians who alleged that
they were tortured by the military regime of former dictator Prosper Avril. Avril, No. 91-399-CIV (S.D.
Fla. 1994).
159. See, e.g., Belance v. Front for the Advancement and Progress in Haiti, No. 94 Civ. 2619
(E.D.N.Y. filed June 1, 1994); Mushikiwabo v. Barayagwiza, No. 94 Civ. 3627 (S.D.N.Y. filed May
17, 1994); Cf. Karadzic, 1993 WL 385757 at *1.
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states will honor awards of exemplary or punitive damages in human rights
cases. In contrast to the criminal setting where ad hoc international tribunals
have determined the standard of liability, no international treaty defines that
standard for civil actions before domestic courts.
An international treaty on the redress of human rights violations could fill
this void. Building on the remedial provisions of the Universal Declaration of
Human Rights, 6 ' such a treaty could define the specific violations that would
be actionable in the courts of all signatory states. 161 In doing so, the treaty
should draw, at least initially, on the work of the International Law
Commission, 62 the International Court of Justice's articulation of obligations
erga omnes, 163 and the range of universal treaties defining the actionable
core of rights."6 The treaty might also define the choice of law in such
cases, articulate an international law of evidence, and define the measure of
compensatory damages or impose an international obligation to recognize and
enforce judgments rendered under the treaty. Such an agreement would
thereby resolve once and for all whether punitive damages are appropriate for
gross violations, and whether the estate of the defendant (as distinct from a
160. See, e.g., G.A. Res. 217A (III), art. VIII, U.N. GAOR, 3d. Sess., U.N. Doc. A/810 (1948)
("Everyone has the right to an effective remedy by the competent national tribunals for acts violating the
fundamental rights granted him by the constitution or by law.").
161. See Richard B. Lillich, Damagesfor Gross Violations of InternationalHuman Rights Awarded
by U.S. Courts, 15 HUM. RTs. Q. 207 (1993). At its forty-fifth session, the U.N. Sub-Commission on
Prevention of Discrimination and Protection of Minorities considered the right of human rights victims to
restitution, compensation, and rehabilitation. UNITED NATIONS, ECONOMIC AND SOCIAL COUNCIL,
COMMISSION ON HUMAN RIGHTS, SUB-COMMISSION ON PREVENTION OF DISCRIMINATION AND
PROTECTION OF MINORITIES, STUDY CONCERNING THE RIGHT TO RESTITUTION, COMPENSATION, AND

REHABILITATION FOR VICTIMS OF GROSS VIOLATIONS OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS,
FINAL REPORT SUBMITTED BY SPECIAL RAPPORTEUR, U.N. Doc. E/CN.4/Sub.2/1993/8 (2 July 1993),
at 56-8. The Special Rapporteur for the Sub-Commission has proposed a set of guidelines and principles
that should serve admirably as a catalyst for consensus on the basic principles of compensation for all
"economically assessable damage resulting from human rights violations." Id. at 57.
162. As part of the I.L.C.'s continuing effort to define the conditions and consequences of state
wrongdoing, it has defined "international crimes" with an oblique formality:
An internationally wrongful act which results from the breach by a State of an international
obligation so essential for the protection of fundamental interests of the international
community that its breach is recognized as a crime by that community as a whole, constitutes
an international crime.
Reportof the InternationalLaw Commission on the Work of its Twenty-eighlth Session, [1976] 2 Y.B. INT'L
L. COMM'N PT. 2, at 75, U.N. Doc. A/31/10. Included in the I.L.C.'s definition of the wrongs that
arguably satisfy this test are
(b) a serious breach of an international obligation of essential importance for safeguarding the
right of self-determination of peoples, such as that prohibiting the establishment or maintenance by force of colonial domination [and]
(c) a serious breach on a widespread scale of an international obligation of essential importance for
safeguarding the human being, such as those prohibiting slavery, genocide, and apartheid.
Id.
163. See Barcelona Traction, Light, and Power Co. Ltd. (Second Phase) (Belg. v. Spain), 1970
I.C.J. 3, 32:
[Erga omnes] obligations derive, for example, in contemporary international law, from the
outlawing of acts of aggression, and of genocide, as also from the principles and rules
concerning the basic rights of the human person, including protection from slavery and racial
discrimination. Some of the corresponding rights of protection have entered into the body of
general international law ....others are conferred by international instruments ofa universal
or quasi-universal character.
164. Diane F. Oreutlicher, Settling Accounts: The Duty to Prosecute Human Rights Violations ofa
PriorRegime, 100 YALE L. J. 2537, 2612-15 (1991).
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living person) ought to be vulnerable to such damages.
If past is prologue, this hypothetical treaty would be subject to a range of
reservations by which state signatories would exempt themselves from certain
of its obligations. The United States has an especially unenviable record of
asserting reservations to human rights treaties. The legality of such
reservations is suspect, however. The Vienna Convention on the Law of
Treaties specifically prohibits reservations that defeat the "object and purpose"
of a treaty, 6 - and a reservation that expressly exempts the United States from
the domestic effect of a treaty designed to operate domestically is
presumptively unlawful. It would be impossible, however, to designate in
advance that certain reservations would be illegal under the proposed treaty
even if it were possible to convince the international community that
establishing firm obligations under the treaty is more important than obtaining
the maximum number of signatories.
To propose a convention on the redress of human rights violations is not
to suggest that U.S. courts must or should retreat from the Filartiga-Marcos
line of authority in the absence of such a treaty. The proposal only aims to
confirm that this set of issues is ripe for international determination now that
the broader principle - that human rights violators who come to the United
States are properly subject to suit in the United States - is well established.
The courts of the United States are that much closer to honoring the promise
of Filartiga as a practical vehicle for redressing human rights violations
wherever they may occur.

165. Vienna Convention on the Law of Treaties, supra note 78, at art. 19, 1155 U.N.T.S. at 337;
see Advisory Opinion No. 12, Reservations to Convention on Prevention and Punishment of Crime of
Genocide, 1951 I.C.J. 15. (May 28).

