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COMMERCIAL ARBITRATION-ENFORCEMENT OF 
FOREIGN AWARDS 

ERNEST G. LORENZENt 

J N AN earlier article an attempt was made to present the problems 
created by commercial arbitration in its international and interstate 

aspects, so far as they related to the validity and enforcement of the 
submission agreement.1 To complete the survey it will be necessary to 
consider the award and its enforcement in other countries. As between 
many continental countries the enforcement of foreign awards is today 
governed by the Geneva Convention of 1927, or by bilateral treaties con
taining more favorable conditions for the enforcement of awards.2 The 
Geneva Convention is substantially in force also in England, but not 
in the United States and Latin-America. With respect to these non
contracting countries, the former state of the law is still in force. A 
general presentation of the subject will require, therefore, a discussion of 
foreign awards apart from the Geneva Convention, and under the provi
sions of the Convention. No attempt will be made to deal with the bi
lateral treaties that have been entered into, and the discussion will be 
limited to a few European and Latin-American countries whose law is of 
special interest. Before proceeding to the consideration of foreign awards 
a few words will be necessary with respect to the validity and enforcement 
of local awards.3 

I 

VALIDITY AND ENFORCEMENT OF LOCAL AWARDS 

In the United States common law awards need not be made, in the 
absence of special stipulations to the contrary, within any particular time.-' 
They may be oral; 5 and they are final and irrevocable, without the neces
sity of notice to the parties, as soon as the requisite number of arbitrators 

tEdward J. Phelps Professor of Law, Yale University. 
1. Lorenzen, Commercial Arbitration-International and Interstate Aspects (1934) 43 

YALE L. J. 716. 
2. For e..a.mple, Gennan-SwL<s Treaty of November 2, 1929, RGBI, 1930 II, 1055. 
3. Attention may be called to the following abbreviations: Cr:ouET: Jouru:M. DE Dr.on 

L>ITERNATIONAL PRIV!i; NussBAUM: lm'ER.l''ATIONALES JAIIRBocn Fi!R Scun:osoE!liCitiSV.'ESE:l 
IN ZIVIL-mm !IANDELSSACHE..'i, vols. 1-3 (1926, 1928, 1931). The first volume has bzen 
translated into English and the references in that volume are to this translation. (Oxford 
Univ. Press, N. Y. 1928). RABEL: ZEITSCHRIFr riiR AusX.:\l>"DISCliES m.-n n:n:mumoN,\LES 

PRIVATRECHT; REvuE: REVUE DE DROIT lmERNATIONAL PRIV£. (Since 1933 RE\'UE CnmQm:: 
DE DROIT lNTER..>iATIONAL). 

4. STURGES, COMMERCIAL ARBITRATIONS AND AWARDS (1930) 520. 
5. Id. at 526. 
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are in agreement. 6 Statutory awards must generally be made within a 
specified time. They must be in writing, signed by the arbitrators or a ma
jority thereof, and frequently, acknowledged as a deed. A copy of the 
award must, in many states, be delivered to the parties.7 In England, 
awards may be by parol if the arbitration is not within the provisions of 
the Avbitration Act.8 Awards under the Arbitration Act must be in writing 
and, in the absence of agreement to the contrary, must be signed by all ar
bitrators.9 Publication of the award by notice to the parties is not indis
pensable. However, the six months' period within which an award may 
be set aside begins to run only from the time of the publication of the 
award to the parties.10 On the continent and in Latin-America, the award 
must invariably be in writing. Generally it is sufficient that it be rendered 
by a majority of the arbitrators.11 Sometimes the requirement exists that 
the award must contain the reasons for such award.12 Frequently a deposit 
of the award with a specified court is required.13 In Italy it must be 
confirmed by a judge within five days after the filing of the award with 
the court.14 

Common law awards can be enforced in the United States only by action, 
either upon the award, or, if a penal bond or promissory note or other 
express promise to perform the award has been given, upon such bond, 
note or contract.15 For the enforcement of statutory awards most states 
provide some summary method. In some st'ates the mere filing of the 
papers in the proceedings and of the award, upon failure of the opposing 
party to perform within the time provided, is sufficient to give the award 
the force and effect of a judgment at law.16 The method provided by the 
New York statute17 and others is by way of application or motion to the 

6. Id. at 540. 
7. Id. at 625-671. 
8. RussELL, ARBITRATION AND AwARD (12th ed., V. R. Aronson, 1931) 452. 
9. Id. at 431. 
10. Id. at 455. 
11. AusTRIA, CODE CIV. PRoc. ·§ 590; CANToN oF BERNE, CoDE C1v. PRoC. § 388; GFJt· 

MANY, CoDE CIV. PRoc. § 1038; ITALY, CoDE CIV. PRoc. art. 21; PoLAND, CoDE CIV. Pnoc. 
arts. 504, 506; SWEDEN, LAw CoNCERNING ARBITRAL PROCEDURE OF ]UNE 14, 1929, 3 Nuss. 
BAUM 269, § 16; CANTON oF ZURICH, CoDE CIV. PRoc. § 385; FRANCE, CoDE CIV. Pnoc. 
art. 1016. 

12. HoLLAND, CoDE CIV. PRoc. art. 637; HuNGARY, CoDE CIV. Pnoc. § 782; ITALY, ConE 
CIV. PRoc. art. 21; PoLAND, CoDE CIV. PRoc. art. 505. 

13. GERMANY, ConE CIV. Pnoc. § 1039; HoLLAND, CODE CIV. PRoc. art. 639; Ht1NOAnY1 

CODE CIV. PRoc. art. 782; ITALY, ConE CIV. PRoc. art. 24; NoRWAY, ConE CIV. Pnoc. § 465; 
PoLAND, ConE CIV. PRoc. art. 507, § 2. 

14. CoDE CIV. PRoc. art. 24. 
15. STURGES, op. cit. supra note 4, at 676. 
16. See ALA. ConE ANN. (Michie, 1928) § 6161; ARiz. REv. CoDE ANN. (Struckmcycr1 

1928) § 4297; TEx. ANN. CIV. STAT. (1928) art. 231. 
17. N. Y. CIV. PRAc. Acr (1929) § 1456. Under the New York statute the court must 

grant the order confirming the award unless the award has been vacated, modified, or cor-
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court to confirm the award. The summary statutory method of enforce
ment is available in some states only if the agreement stipulates that the 
award be entered as a judgment in a designated court.18 The validity of 
the judgment on the award presupposes that the court had jurisdiction over 
the losing party. In a majority of states, where the award had not been 
confirmed and entered as a judgment of court pursuant to the arbitration 
statute, valid statutory awards have been held enforceable by non
statutory or common law methods as well.10 Where, however, such judg
ment has been entered the award may be regarded as "merged, in the 
judgment.20 Judgments upon common law awards are subject to the 
ordinary rules relating to appeals and writs of error which prevail in the 
different states. As regards statutory awards, there is a great deal of 
variance in the legislative provisions or uncertainty regarding the question 
whether an appeal or writ of error may be taken from a judgment entered 
on the award or from an order vacating the judgment.21 

In England, the Arbitration Act of 1889::?2 provides that an award on 
a submission may be enforced by leave of the court or a judge, in the 
same manner as a judgment or order to the same effect. This method dis
placed the less summary method by way of rule of court provided for in 
the Common Law Procedure Act of 1854. The order for leave to enforce 
the award is based upon an originating summons which formerly had to be 
served personally. An amendment of the Rules of the Supreme Court 
(of 1920) now expressly permits the Court or a judge to allow service out 
of its jurisdiction.23 An appeal will lie from the decision of the Master 
in Chambers, to whom the application for the enforcement of the award 
must be made in the first instance, to a Judge in Chambers and from the 

rected. The judgment so rendered by the court is docketed as if rendered in an action and 
has the same force and effect and is subject to all provisions relating to a judgment in an 
action, and it may be enforced as if it had been so rendered. See STUI!.OES, op. cit. supra. 
note 4, at 708 et seq. 

18. For e:"rample, Indiana (see STURGES, op. cit. supra note 4, at 279), Iowa (Id. at 282), 
Idaho and Montana (Id. at 275). 

19. STURGES, op. cit. supra note 4, at 9. Contra: Older v. Quinn, 89 Iowa 445, 56 N. W. 
660 (1893). 

20. STURGES, op. cit. supra note 4, at 11. 
21. Id. at 881 et seq. 
22. Section 12. The method provided is a prompt and convenient one, as no objections 

to the award are sustainable. Application for leave to enforce the award is made by ori~
nating summons before a Master in Chambers. Section 12 does not, however, give to the 
court the power of directing that judgment be entered in the terms of the award; it merely 
places the award on a footing similar to that of a judgment, so far as enforcement is con
cerned. "It gives to the award the same status as a judgment for the purpose of enforcement, 
but it leaves it what it was before, viz., an award." In re a B:mkruptcy Notice, [1907] 1 
K. B. 478, 482. And a party who has obtained leave to enforce an award is not precluded 
from bringing an action upon the award. See China Steam Navigation Co. v. Van Laun, 
22 T. L. R. 26 (K. B. 1905). 

23. RussELL, op. cit. supra note 8, at 275. 
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Judge in Chambers to the Court of Appeal.24 An appeal lies likewise to 
the Court of Appeal from a judgment of a Divisional Court setting aside 
an award.25

• 

In some continental countries action must be brought upon the award. 
In others a more summary procedure exists. In France, an award is 
rendered executory by a decree of the President of the Tribunal in a 
simplified proceeding in which the parties are not heard.20 In Germany, 
prior to the Code of Civil Procedure of 1877, awards could be enforced 
in some states only by an action to obtain a judgment on the award 
(Erftillungsklage). In others, they were enforceable on the same basis 
as foreign judgments.27 According to Section 1040 of the Code of Civil 
Procedure the award has, as. between the parties, the same effect as a final 
judgment. Therefore, an action on the award, or on the underlying 
contract, does not lie. Enforcement in a more simplified manner has been 
provided by means of an action for enforcement. (Vollstreckungsklage). 28 

Since 1930 this enforcement proceeding has been further improved by 
the introduction of a summary method for enforcement.20 

Much controversy exists in the various countries on the point whether 
a decree in a summary proceeding rendering the award enforceable by 
execution, operates to convert the award into a judgment.30 This question 
may become of practical importance in a suit for the enforcement of the 
award in another state or country. 

The grounds for the impeachment of awards in the United States vary 
in detail, but in general they have reference to the existence or non
existence of a binding contract of arbitration, to the improper constitution 
of the arbitral tribunal, or to the arbitral proceedings themselves, for 

24. Id. at 276. 
25. Id. at 266. 
26. CODE Crv. PRoc. art. 1020. 
27. 1 \VACH, HANDBUCH DES DEUTSCHEN ZIVILPROZESSRECHTS (1885) 65 et seq, Regarding 

the Continental mode of enforcing foreign judgments, sec text, p. 44. 
28. CODE OF Crvrr. PROCEDURE, § 1042. 
29. Id. at § 1042 a-d. 
30. See BRACHET, DE L'Ex£cunoN lNTERNATIONALE DES SENTENCES ARBITRALES (1928) 

86 et seq. 
The Appellate Court of Douai has held that such exequatur would not convert tho award 

into a judgment. Adair & Co. v. Leroy-Crepeaux, 29 Clunet 1023. 
Nussbaum suggests that the question should not turn upon considerations of an internal 

or procedural nature, for example, upon whether the exequatur is granted by a full court 
or by a single judge, nor upon whether it is given in a summary or ordinary proceeding, nor 
upon whether tbe decision rendered is called a judgment or not, but upon whether or not 
the defendant had an opportunity to be heard. If, as in France and Belgium, he is not heard, 
the granting of the exequatur should not be regarded as converting the decree into a judg
ment. But in those countries in which the exequatur proceeding is one of contentious juris
diction in which the defendant is afforded an opportunity to present his objections, tho en 
forcement order is a regular judgment. 1 NussBAUM: 26. 
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example, to the question whether the defeated party had notice of the 
·proceedings and an opportunity to be heard, whether the arbitrators 
exceeded their authority or refused to hear pertinent testimony, or whether 
they were guilty of partiality, fraud, corruption, or other misconduct. 
There is no review of the merits, and in the absence of fraud or misconduct 
an award cannot be impeached for error of judgment, whether of law or 
fact.31 Similar grounds for impeachment exist in England. Misconduct 
of an arbitrator is a ground for setting aside the award, but is not a defense 
in an action upon the award.32 In addition, under the inherent powers 
possessed by the Court, an award will be set aside which is bad on its 
face, irrespective of whether the error is one of fact or of 1aw.33 

The mode of impeaching awards varies a great deal on the continent and 
in Latin-America. Some countries, following the French example, allow 
the ordinary remedy of appeal (appellation), provided the parties have 
not waived such right.34 Others deny the right of appeal or allow it only 
where the parties provided for such right in the arbitration agreement.0 ::; 

Distinctions exist also between the cases in which the arbitrators were 
authorized to act as amicable compounders and those in which they were 
bound by rules of law. The countries denying the ordinary remedy of 
appeal generally provide for extraordinary remedies, by means of which 
the award can be vacated or declared invalid.3a The grounds upon which 
awards may be impeached also vary a great deal in the different countries. 
Controversy exists likewise regarding the question whether an appeal or 
an application to have the award set aside suspends the enforcement of the 
award. The time limit within which the proceeding for impeachment 
must be brought is frequently that provided for appeals from judgments. 
Sometimes the period is fixed in the arbitration statute itsel£.37 

31. STURGES, op. cit. supra note 4, at 787 ct seq. Sec C. Itoh & Co., Ltd. v. Boyer OiJ 
Co., Inc., 198 App. Div. 881, 191 N. Y. Supp. 290 (1st Dep't, 1921); Matter of Goff & Sons, 
Inc., and Rhcinauer, 199 App. Diy. 617, 192 N.Y. Supp. 92 (1st Dcp't, 1922); Matter of 
Pine St. Realty Co., Inc. v. Coutroulos, 233 App. Div. 404, 253 N. Y. Supp. 174 (l:t Dcp't, 
1931). 

An appeal from an order or judgment on the award, founded on a matter of law applr-
ent upon the record, is allowed in Mas~achu:etts. ~L\...«s. GE."'<. L.'lWS (1921) c. 251, § 12. 

32. RussELL, op. cit. supra note 8, at 280. 
33. Id. at 201, 218; see Buerger & Co. v. Barnett, 89 L. J. K. B. (N. S.) 161 (H. L. 1919). 
34. FRA..""CE, ConE CIV. Pnoc. arts. 1010, 1023. There is some doubt in France whether 

the party can waive the right. Andre-Prudhommc, Tlze Present Position of the Arbitration 
Clause under the Law of France, 1 NussBAUM 70, 75. 

35. For e.'taiilple, Germany, see 2 GAUPP-STEIN-]ONAS, Ko!>tME!n'AR ZUR Zn'ILPno:m;so:m
:r."UNG (15th ed. 1934) § 1040(1). 

36. CODE OF Cn'IL PROCEDURE § 1041. 
37. For e.-.;ample in Sweden, where the period is sb:ty days reckoned from the: time: of 

the service of the award. Law concerning Arbitral Procedure: of June: 14, 1929, 3 Nuss
BAUM 272 § 21. 
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ENFORCEMENT OF FOREIGN AWARDS APART FROM THE GENEVA 

CoNVENTION 

A. Enforcement in Foreign Countries of Awards Rendered Elsewhere 

Modes of Enforcement in General.38 In many countries, in which the 
award is regarded as in the nature of a contract, and the action, for the 
performance of such contract, foreign awards may be enforced by an 
action to obtain a judgment on the award. An action to obtain a judgment 
on the award may be allowed notwithstanding the fact that an order 
rendering it executory has been obtained in the state of rendition. But 
if the award in the foreign country has been converted into a judgment, 
instead of having been merely rendered executory, suit must be brought 
as for the enforcement of a foreign judgment. On the continent, a foreign 
judgment is not enforced by an action on the judgment as a new cause of 
action, but by an execution-procedure to declare it executory (to provide 
it with an exequatur). In some countries the only mode of enforcing 
foreign awards is by having them declared executory in the home state, 
and then enforcing them as foreign judgments.80 Such judgments are 
sometimes enforceable only if reciprocity exists, and in Austria and Hun· 
gary only if reciprocity is established by treaty or governmental decree.40 

It is generally held in these countries that no reciprocity exists with respect 
to the United States. Austria will not enforce oral awards of foreign 
countries even if the necessary reciprocity exists.41 

In certain countries foreign awards are enforceable by the simplified 
procedure provided for the enforcement of domestic awards. This is the 
case in Belgium, where the award must be presented to the President 
of the Tribunal for the district in which execution is sought, or of the 
district in which either party is domiciled.42 The order for enforcement 
(exequatur) will be granted without hearing the losing party, if the award 

38. "Many aspects of the definition of a 'foreign arbitration agreement and award' nrc 
obscure." 1 NusSBAUM 17. For a discussion of the problem see Jonas, Anerkemmng ttnd 
Vollstreckung ausliindischer Schieclsspruche (1927) JW 1297 et seq.; Kahn, reviewing "Schicds· 
recht" by Dr. Franz Prager, 6 RABEL 288-289; BRACHET, op cit. supra note 30, at 9 et seq. 

39. For example, in Austria, where an action to obtain a judgment on the foreign award 
will not lie. OGH, April 28, 1931, 4 NussBAUM 117. 

40. OGH, March 8, 1904, 1 NussBAUM 350; Dec. 16, 1908, 1 NussBAUM 353; Dec. 14, 
1909, 6 REVUE 930; May 4, 1909, 41 CLUNET 982; Wehli, Arbitral Trib11nals tmder Austrian 
Law, 1 NussBAUM 114, 123 et seq.; Fabinyi, Schiedsgerichte nach Ungarischem Recht, 3 
NussBAUM 35, 49. 

41. OGH, March 8, 1904, 1 NussBAUM 350. 
42. Cass., Oct. 15, 1913, Pas. 1914, 1, 32; Ste Match Ltd. v. Adriaens, App. Ghent, May 

5, 1927, 55 CLUNET 1245; Fritz & Co. v. Zaretksi, App. Brussells, March 28, 1928,·41 CLUNl:T 
246, 3 NusSBAUM 362; App. Liege, Nov. 7, 1896, 26 CLUNET 1041; Lloyd Royal Beige v. 
Societe Corry Bros., Trib. Civ. d'Anvers, May 11, 1923, 62 Jurisp. du Port d'Anvers 446. 
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is formally correct and not coittrary to mandatory provisions of the Bel
gian law or to its public policy. Although the provisions of the Belgian 
Code or Civil Procedure relating to arbitration are identical with those 
of France, there is considerable controversy in the latter country as to 
whether foreign awards can be enforced by the simplified procedure. 
Courts and authors have vacillated a great deal in this matter .43 The 
hesitancy of certain French courts to apply the simplified procedure to 
foreign awards is based, at least in part, upon considerations of fairness 
to the party against whom the suit for enforcement is brought. As the 
exequatur is granted in such a proceeding without hearing the losing party, 
the latter, if a non-resident, might not learn of the proceedings in time 
to protect his rights. They conclude, therefore, that the application for 
the order of enforcement should be heard by the full court, as in the case 
of an ordinary proceeding for the enforcement of foreign judgments, which 
requires notice to the defendant. 

Whether a foreign award could be rendered e."ecutory in Germany by 
means of the simplified procedure laid down in Section 1042 of the Code 
of Civil Procedure for domestic awards was subject to dispute.44 Accord
ing to the prevailing opinion a foreign award could be enforced untill930 
only by means of an action on the award. This controversy was settled 
in 1930, by an amendment to the Code, which specifically states that the 
simplified procedure is applicable to foreign awards.4G 

Requisites for E11Jorceme11.t i1z. Getz.eral. In order to be entitled to 
enforcement the submission agreement must be valid according to the 
proper law, as determined by the rules of the Conflict of Laws of the 
state of enforcement. The award must have been validly rendered by 
an arbitral tribunal constituted in accordance with the terms of the sub
mission agreement and the law governing the arbitration proceedings, as 

43. In favor of simplified procedure before the President of the Tribunal, !Oce Liquida
tion Il:!a."t Jacques & Co., App. Douai, Dec. 10, 1901, Dalloz 1903, II, 129; Adair & Co. v. 
Leroy Crep~ux, App. Douai, May 30, 1902, 29 Cr.um:r 1023; Briens v. Zuckerhandel."Ullion 
Aktiengesellschaft, App. Lyon, Nov. 25, 1913, 41 CLUNET 1230; Desfo~ez & Dervaux v. John 
Burstall & Co., App. Douai, May 27, 1911, 8 REvuE 717. In favor of c."tequatur by the full 
court, see Marquis de Santa Cristina v. Prince and Princess del Drago, App. Paris, Di!e. 10, 
1901, Dalloz 1905, II, 128; Salles v. Hale & Co., App. Ab:., Dec. 18, 1913, Ca£3. (Rcq.) 
Dec. 8, 1914, 43 Cr.m."ET 1218; Landauer v. Betaille & Co., Trib. des Bouches du Rhone, 
March 18, 1927, Dalloz Hebd. 1927, 345; Hashimoto v. Gal~et & Co., Tno. Civ. Seine, 
Feb. 10, 1922, 49 Cr.um:r 150; Campbell & Co. v. Bloch, Trib. Civ. Seine, Nov. 16, 1922, 50 
Cr.UNET 78. 

44. In favor of such simplified procedure, see KG, March 30, 1928, JW 1928, 1871. 
Contra: OLG Hamburg, Dec. 21, 1929, JW 1930, 768, NussahlP..J: 338; OLG Karlsuhe, 
March 13, 1929, Badische Rechtspraxis 1929, 43, 3 NussBAlP..J: 350; LG Bremen, June 19, 
1930, 3 NusSBAUM 348. 

45. ConE oF Cm:r. PROCEDURE § 1044. Since 1930 an action to obtain a judgment on the 
award has been permissible only in the exceptional case where the nward does not deter
mine the ultimate liability of the parties. OLG Hamburg, Jan. 15, 1932; Hans. RG 1932,238. 
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determined by the rules of the Conflict of Laws of the state of enforce
ment. The enforcement of the award must not contravene the public 
policy of the forum. Foreign awards will not be enforced until they are 
"definitive", but there is no agreement in continental countries regarding 
the meaning of the term. 

The merits of the award will not be re-examined in any proceeding to 
enforce a foreign award either as to the facts or the law,40 and without 
regard to the nature of the proceeding-whether it is an action on the 
foreign award or a proceeding to render the foreign award executory by 
the simplified procedure, or by means of a regular action, as in the case 
of a foreign judgment. The merits of a foreign award have been re
examined, however, to the extent that they were subject to re-examination 
in the country where the award was rendered.47 In Italy the merits of 
an arbitral award will be re-examined whenever it is rendered by default; 48 

also if the award was procured fraudulently by the plaintiff,49 or if the 
award was based on forged or altered documents, the forgery or alteration 
having been discovered by the defendant only after the rendering of the 
award,50 and under certain other circumstances.51 

Enforcement in Specific Continental Countries. Belgium and France. 
There are no Code provisions relating to the enforcement of for
eign awards. As has been shown above/"2 much difficulty has been 
experienced in these countries, especially in France, concerning the man
ner of their enforcement. Whenever the proceeding is before a single 
Judge of the Tribunal, in which the defendant is not heard, the order per
mitting enforcement may be reviewed by the full court. 

46. For example, in France, notwithstanding the fact that foreign judgments nrc re• 
examined on their merits. Bernard & Lowagie v. The General Mercantile Co., Cass. (Rcq,) 
June 21, 1904, 31 CLUNET 888; Societe des Fils Cremades v. Lindsay, Cass. (Rcq,) July 91 

1928, Dalloz 1928, I, 173, Sircy 1930, 1, 17, and note by Niboyet; Afi. Salles v. Hale & Co., 
App. Ab:, Dec. 18, 1913, Cass. (Req.) Dec. 8, 1914, 43 CLUNET 1218. So also in Germany: 
M.G. Societe Anonyme v. G. & Sohn, G.m.b.H., RG Jan. 28, 1927, 116 RG 76, 2 NussnAu:r.t 
301; RG, Feb. 7, 1928, 3 NussBAUM 324; RG Feb. 2, 1928, 3 RABEL, SONDERIIEFT 173. 

47. Cohn v. Kolonial-Produkten-Einfuhr A.G., OLG Hamburg, Oct. 31, 1924, Hans. 
Rechtszcitschrift, 1925, 63, 1 NussBAUM 302. 

48. Thornett & Fehr v. Societa Unione Commissionaria Ligure, Cass. Feb. 16, 1929, Foro 
It. 1929, I, 1, 617. 

49. CoDE CIV. PRoc. art. 941, § 2, art. 494, no. 1. 
50. CoDE CIV. PROC. art. 941, § 2, art. 494, no. 2. 
51. Namely, if the defendant regains possession of a vital document which he could not 

produce in the arbitration proceedings owing to plaintiff's conduct, or if the award resulted 
from a mistake of fact based upon documents and records in the case, provided the award 
was based upon the assumption of a fact which is erroneous beyond a doubt, or upon the 
assumption of the absence of a fact, the existence of which has been positively established, 
and such fact was not in issue in the arbitration proceedhtgs and decided in the award. Coot 
CIV. PRoc. art. 941, § 2, art. 4941 nos. 3-4. 

52. Supra, p. 45. 
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Before an exequatur is granted by a French court the President of the 
Tribunal will consider the following points:G3 (1) The validity of the 
arbitration agreement; 1

H (2) the jurisdiction of the Arbitral Court; 
(3) the regularity of the arbitral proceedings, especially whether the 
losing party was duly cited and given an opportunity to be heard~5 

( 4) whether the enforcement of the award would violate French public 
policy.l;s 

No order for enforcement need have been obtained in the state in which 
the award was rendered.u1 

Holland. There is no simplified procedure in Holland for the enforce
ment of foreign awards, a summary proceeding being allowed only with 
respect to domestic awards. Foreign awards can be enforced only by 
means of an action on the award.r;s The judge will inquire whether there 
was a valid submission agreement and a valid award and whether its 
enforcement would be contrary to Dutch public policy. It is not necessary 
that an order for the enforcement of the award was obtained in the state 
in which the award was rendered.u9 

Germany. The enforcement of foreign awards in Germany has been 
clarified by the Law of July 25, 1930.00 According to this law the sim
plified procedure applicable to German arbitral awards is extended to 
foreign awards, unless treaties between the countries provide otherwise. 
The law contains an express provision that Section 1039 of the German 
Code of Civil Procedure, relating to the formal e.~ecution of awards, their 
service upon the parties and deposit with the proper German court, is 
not applicable to foreign awards. The foreign awards will be declared 
executory after the court has satisfied itself, ex officio, that the award is 
a subsisting, valid award under the foreign law and that it is final. It is 

53. BRACHET, op. cit. supra note 301 at 128-129. 
54. Hashimoto v. GalUS-<.et & Co., Trib. Civ. Seine, Feb. 10, 1922, 49 Cr.mn:r 150; Camp

bell & Co. v. Bloch, Trib. Civ. Seine, Nov. 16, 19221 SO Cr.UNET 78. 
55. Hashimoto v. Galusset & Co., Trib. Civ. Seine, Feb. 10, 19221 49 Cr.mn:r 150; Camp

bell & Co. v. Bloch, Trib. Civ. Seine, Nov. 16, 1922, 50 CLUNET 78; Aff. Salles v. Hale & Co., 
App. Ai;:, Dec. 18, 1913, Cass. (Req.) Dec. s, 1914, 43 Cr.mn::r 1218. 

56. Urania v. L'Eclair, Trib. Civ. Seine, Feb. 2, 1926, 54 CLmrer 436; and cc:cs cited 
supra note 55. 

57. See Briens v. Zuckerhandelsunion, App. Lyon, Nov. 25, 1913, 10 REvuE 109. 
58. In re H. Wiener & Co. v_. J. van den Bosch, Hooge Raad (Supreme Court), Dec. S, 

1916, Weekblad Van Het Recht, no. 10054, 1 NussBAU"'..t 343. It was held in In re Pymon 
Bell & Co. v. C. H. Vernooy, Rb. Utrecht, Feb. 16, 19101 Weekblad, no. 89931 1 NussnAtP....! 
347, that an action on an English award would lie only if such action could be brought 
in England. 

59. Kalker & VISSer v. Browne, Drakeford & Co., Hof Amsterdam, Jan. 21, 1925, Week
blad, no. 11344. So, Le Comptoir Commercial Anversois v. J. E. Mulock Houwer Dzn., 
Rb. Zierikzee, March 17, 1903, Weekblad, no. 7935. 

60. CoDE OF Civ. PRoc. § 1044. For a summary statement of the earlier law, Eee Rhein
stein, Die Vollstreckung ausliindisclzer Sclziedsspriiclze in Deutscl:land, 5 RAnEL 555. 
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not necessary that the award should have been declared executory in the 
foreign state. The losing party may prevent the enforcement of the award 
by proving any of the grounds enumerated in Section 1044 of the Code 
of Civil Procedure, as amended in 1930. These are: 

( 1) That the award is without legal effect. So far as treaties do not 
provide otherwise the effectiveness of the award is to be determined by 
the law governing the award; (2) that the recognition of the award would 
be contra bonos mores or the public order, especially if the award would 
compel a party to perform an act, the doing of which is prohibited by 
German law; (3) that the party was not duly represented, unless such 
party has ratified the proceedings either expressly or by implication; 
( 4) that the party was not given a proper hearing. 

In the above cases a foreign award-unlike a domestic award-will 
not be set aside by the German courts, 61 but a declaratory judgment may 
be rendered denying it enforceability in Germany. However, if the award 
is set aside in the country in which it was rendered after being declared 
executory in Germany, an action may be brought in Germany to vacate 
the enforcement order. 

Sweden. The enforcement of foreign awards is regulated in Sweden today 
by the Law of June 14, 1929.62 This law provides that foreign awards 
shall be valid in Sweden with the reservations contained in section 7 of 
the Law. According to these reservations foreign awards will not be 
enforced ( 1) if the arbitral agreement is invalid according to the ap· 
plicable law; (2) if the award has been set aside in the country where 
it was rendered; (3) if some other circumstance exists by virtue whereof 
the award is without effect in the foreign state; ( 4) if suit is pending in 
the foreign state concerning the validity of the award, or the time allowed 
for setting aside the award has not yet expired; ( 5) if the award deals 
with a matter which cannot be brought before arbitrators according to 
Swedish law; (6) if the party against whom the award was rendered did 
not have a reasonable opportunity to defend his rights; (7) if the ques
tion submitted to arbitration has been decided in Sweden subsequent to 
the making of the arbitral agreement by an ordinary court or by the 
"chief executor"; ( 8) if a circumstance exists with respect to the arbitral 
procedure or the award which would make the enforcement of the award 
contrary to bonos mores. Provisions contained in subsections 3 and· 6 
will not invalidate the award in Sweden unless they are set up by the party 
against whom the award is sought to be enforced. 

Switzerland. The legal situation in regard to the enforcement of foreign 
awards is very complex in Switzerland, there being no uniform law of 
procedure in the twenty-five cantons. Under the federal constitution the 

61. According to the decision of the German Supreme Court in 116 RG 194, German 
courts have no jurisdiction to set aside foreign awards. 

62. See 3 NusSBAUM 281. 
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cantons are under a duty to recognize and enforce judgments rendered in 
other cantons.63 The same obligation exists with respect to cantonal 
arbitral awards if by the law of the canton where they are rendered they 
are placed upon the same footing as judgments. With respect to awards 
of foreign countries, the cantons are bound by any federal treaty. The 
cantons also have the power to enter into treaties through the intermediacy 
of the Federal Council.64 In the absence of federal or cantonal treaties 
relating to the enforcement of the awards of foreign countries, the pro
cisions of the local codes of procedure control. As these are only very 
meager, or totally absent, with respect to foreign awards, there is great 
difficulty in ascertaining what the cantonal law is. Most of the cantons 
appear to assimilate foreign awards to foreign judgments and to subor
dinate their enforcement to the e."ristence of reciprocity.05 No reciprocity 
is required, however, in some cantons,0? the principal one being that of 
Berne. Section 4 of Article 401 of the Code of Civil Procedure of Berne 
provides that the provisions relating to the enforcement of foreign judg
ments shall be applicable to foreign awards. These require that the 
judgment (award) be final and valid by the law of the place of rendition, 
that the defendant must have been duly cited, and that enforcement of 
the award should not contravene any public policy of the forum. 
For the enforcement of a foreign award in the Canton of Berne it is not 
necessary that an order rendering it e.,_ecutory should have been obtained 
in the home state.67 

In some cantons a distinction is made between foreign judgments and 
foreign awards in the matter of reciprocity, permitting the enforcement 
of foreign awards,68 without the e.,.igtence of reciprocity. This attitude 
is taken also by the federal courts.09 

63. SWISS CONST. art. 61. 
64. SWISs CaNST. arts. 9-10; BURCHARDT, Ko:m.m.-..."TM DEn ScmvEIZElliSCHE!; BtmnES

VERFASSUNG (1905) 143. 
65. See Sumobor v. Marcel Lob, Council of State of Wallis, July 12, 1928, 56 Cr.m<ET 

800, and note by Leresche; OG Zurich, Nov. 7, 1924, 24 Br.:\nm FiiRZiincm:rusCIIE Ra:nr
SPRECHUNG 329, 2 NussBAUM 358; LJ:RESCHE, L'ExicunoY DES JuoEME!ns Cn'ILS Etn.\!oGEns 
EN SWISsE (1927} 85-109. Compare decision by Swiss Supreme Court, March 26, 1920, 19 
BLATTER FiiR ZiiRcm:RISCHE REcm'sPRECHUNG 276, 2 NussBAUM 344. 

66. See LERESCHE, op. cit. supra. note 65, at 109-112. 
67. So far as foreign awards fall within the purview of the Geneva Convention of 1927, 

the cantonal courts are not free to apply their own rules of the Conflict of Laws but are 
bound by the decisions of the Swiss Supreme Court. Accordingly, an arbitral agreement 
will be valid throughout Switzerland as regards "form" if the formalities of the low of the 
place of execution of the agreement or those of the law of the place in which the arbitration 
was to take place were satisfied. Supreme Court, Oct. 2, 1931, 57 Entscheidungen des 
Schweizerischen Bundesgerichts I, 295. 

68. Super. Court of Zurich, March 19, 1926, 27 BL.\TtEn Fiht Ziincm:RISCHE REcnT
SPERECHUNG 36, 56 CLUNET 800; Cu.-roN BASEL-STADT, ConE Civ. PROc. (as omended, Jan. 1, 
1925} § 258. 

69. Supreme Court, March 26, 1920, 19 BL:\TtEn FiiR Ziincm:RISCIIE R~:<:nTSPru:cmmo 
276. 
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Italy. The Royal Decree of July 20, 1919, modifying Art. 941, Code of 
Civil Procedure (confirmed by law of May 2 8, 192 5) placed foreign awards 
substantially on the same footing as foreign judgments7° Foreign awards 
are enforceable, however, only if rendered between foreigners or between 
an Italian and a foreigner, and not when they are between two Italians.71 

The conditions under which foreign awards are enforced in Italy are the 
following: 72 (a) that the award must have been rendered by a competent 
tribunal and preceded by proper notice to, and hearing of the defendant; 
(b) must be irrevocable and executory, with the effect of a judgment, 
according to the law of the place of rendition; (c) must not be in conflict 
with an Italian judgment or concern a subject matter pending before an 
Italian court at the time enforcement is sought; (d) must not contravene 
Italian public policy or law; (e) can be declared executory, where the 
foreign award was by default and the defendant failed to appear in the 
Italian enforcement (exequatur) proceeding, only if the defendant was 
served personally in the enforcement proceeding. 

Exequatur proceedings must be brought before the Court of Appeals 
of the district in which the enforcement of the award is sought. The 
merits of the award cannot be re-examined, with two important exceptions, 
first, in case the award was rendered by default, and, secondly, in case 
the circumstances indicated in Article 494, numbers 1-4 of the Code of 
Civil Procedure, occur.73 From the above it is apparent that there are 
two ways in Italy by which the enforcement of foreign awards may be 
resisted; first, by not appearing, in which event the losing party may, 
if sued in Italy on the award, ask for a re-examination of the merits of 
the case; 74 second, by starting a suit in Italy with reference to the same 
matter even if he did appear in the arbitration proceedings. 

Enforcement in Specific Latin-American Countries. Argentina. For
eign awards are regarded as judgments by the federal courts and 
enforceable as such. Exequatur proceedings are brought before the Judge 
of First Instance and will be granted if the provisions of Articles 558 to 
562 of the Code of Civil Procedure are complied with.71l According to 

70. Art. 941, § 4. 
71. Art. 941, § 4. The award is unenforceable if both parties are Italian subjects at 

the time of the rendition of the award, although they were not at the time the !Cgreemcnt 
for arbitration was entered into. Cominelli c. Cappelli, Cass. del Regno, Feb. 111 19251 

Riv. di Dir. Int. 1925, 429, and note by Perassi. An agreement between an Italian and n 
foreigner, entered into abroad but to be performed in Italy, which excludes the jurlsdlctlon 
of the Italian courts and refers all disputes arising out of the contract to a foreign court, 
is void. Ragghianti v. Nardi, Foro It., Rep., vol. 55, no. 11 (1930). 

72. Art. 941, §§ 1, 3, 4. 
73. CODE CIV. PRoc. art. 941, § 2. See supra p. 46. 
74. See Hindley v. Canapificio, App. Trieste, Jan. 13, 1931, Giur. It. 1931, I, 2, 240. 

I, 2, 240. 
75. With respect to awards of Bolivia, Paraguay, Peru, and Uruguay, the provisions of 

the Treaty of Montevideo (arts. 5 et seq.) control. 
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these, reciprocity is not required for the enforcement of foreign awards 
and the merits will not be re-examined.711 The award must be valid and 
enforceable in the ~tate in which it was rendered. It will not be enforced 
if the claim on which it was based would be invalid according to Argentine 
law; nor where the award is by default and the losing party was domiciled 
in Argentina. The state courts are governed by their own codes of civil 
procedure which do not always coincide with the provisions of the federal 
law. 

Brazil. Foreign awards are said to be unenforceable in Brazil on prin
ciple, subject, however, to important qualifications. Article 13 of the 
Imperial Decree 6982 of July 27, 1878 provided that foreign awards, 
confirmed by a judgment of the foreign court, were to be enforceable in 
Brazil after an examination by the Supreme Court. Since the establish
ment of the Republic, Law 221, of-November 20, 1894, introduced e.~e
quatur proceedings, with respect to foreign judgments, according to which 
foreign judgments could be enforced in Brazil without reference to recip
rocity after being homologated by the Supreme Court. The above pro
visions are deemed applicable to foreign awards confirmed by a judgment 
in the home state. No reciprocity is required and no re-e.~amination is 
made of the merits.77 The court is to inquire whether (1) the award 
was valid and final, (2) the arbitral court had jurisdiction, (3) the 
defendant had notice and an opportunity to be heard, ( 4) the enforcement 
of the award would be contrary to the public policy or to the public 
law of Brazil.78 

• 

Chile. Just as in the case of foreign judgments, foreign awards will be 
enforced if there is a treaty to that effect, or if reciprocal treatment is 
given by the foreign country to Chilean awards.70 The Chilean Code of 
Civil Procedure contains the following additional provisions,80 the relation 
of which to the previously mentioned Code provisions appears doubtful. 
According to these, foreign judgments to which none of the foregoing 
provisions can be applied will have the same effect as Chilean judgments, 
provided: (1) They contain nothing contrary to the laws of Chile, except
ing procedural laws; (2) they are not opposed to the Chilean jurisdiction, 
( 3) the judgment is not by default; ( 4) they have been rendered executory 
according to the law of the country in which they were rendered. 

76. Aff. Guilhermina Simoes, Supreme Court, June 20, 1906, 34 CLUNET 483. 
77. Valladao, Die Sclziedsgericl:tsbarkeit in Zivil- und Handelssadsen in Brasilier., 3 

NuSSBAUM 57. 
78. Id. at 61-62. 
79. CODE C!v. PROC. arts. 239-241, 243. 
80. Art. 242. Quaere: (1) Can Art. 242 be harmonized with the foregoing articles, 

especially with Art. 241? (2) Does it refer to judgments of countries with respect to ·which 
no reciprocity has been proved? (3) Docs Art. 242 lay down qualifications to the gencrcl 
requirements contained in Arts. 239-241? 



HeinOnline  -- 45 Yale L. J. 52 1935-1936

52 YALE LAW JOURNAL (Vol. 4S 

Uruguay. In Uruguay likewise, foreign awards are enforced on the same 
terms as foreign judgments. In the absence of treaty provisions81 the 
courts of Uruguay are guided in the enforcement of foreign judgments by 
the principle of reciprocity.82 The Code of Civil Procedure of Uruguny 
contains the following additional provisions, the interpretation of which 
gives rise to the same doubts as the corresponding provisions of the 
Chilean Code of Civil Procedure.83 If the foreign judgment does not fall 
within the foregoing provisions it will have executory force in Uruguay, 
if it is presented in "authentic" form and it is apparent that it satisfies 
the. following requirements: 84 (1) that it was rendered by competent 
judicial authority; (~) that the defendant was duly cited and represented 
at the trial, or legally declared in default, notice of the judgment having 
been given to him even in this case; (3) that it is not opposed to the 
public order, good morals, to the Constitution and laws of Uruguay,Srl 

Enforcement of foreign awards in England. Whether a foreign award, 
not governed by the Arbitration (Foreign Awards) Act, 1930,80 be regard
ed as a judgment or a contract in England, the ordinary, if not exclusive, 
remedy for its enforcement will be in either case the ordinary action as 
upon a contract claim.87 From a procedural point of view an action upon 
a judgment would present no substantial advantages over an action upon 
an award. On the other hand, since there is no reciprocity doctrine in 
England in the matter of enforcing foreign judgments, a judgment on 
the award would not render the award more difficult of enforcement thnn 
it would have been had no judgment been rendered thereon. However, 
the judgment and contract concepts have obtained peculiar significance 
in England from another point of view. In the case of Merrifield Ziegler 

81. As between Uruguay and Argentina, Bolivia, Paraguay and Peru, the provisions of 
the Treaty of Montevideo (Arts. 5 et seq.) control. 

82. Art. 513. 
83. See s:epra note 80. 
84. Art. 514. 
85. Art. 515. 
86. This Act reproduces in substance the provisions of the Geneva Convention of 1927 

for the Enforcement of Foreign Awards. By the terms of this Convention, England, whlch 
is one of the ratifying states, is under a duty to enforce awards rendered ln any of the 
Contracting States by the same procedure with which it enforces its own awards. 

87. Section 12 of the English Arbitration Act provides for a summary procedure, the 
award being made enforceable by leave of the court or a judge in the same manner as a 
judgment or order to the same effect. The summons must be personally !ifrved upon de
fendant. Service out of the jurisdiction of any summons to remit, set aside or enforce nn 
award is possible, since 1920, if the award is rendered in an English arbitration (Order XI, 
r. sa {c) of the Supreme Court; RussELL, op. cit. supra note 8, at 275). The remedy under 
Section 12 is available, however, only when the award has definitely settled the rlghts and 
liabilities of the parties; nor will the court make an order if there is any doubt as to whether 
the award is valid or binding. RussELL, op. cit. supra note 8, at 272-273; 1 HALsntmv's 
LAWS OF ENGLAND (1931) 461. 

Enforcement by action is the appropriate remedy where a submission is by parol or where 
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& Co. v. Liverpool Cotton Association88 suit was brought to have an 
award, rendered in Germany, declared invalid and void. There was a 
counterclaim that the award be declared binding and that payment be 
ordered as specified in the award. The court found that plaintiff bad 
failed to establish that the award was void and invalid. Although the 
award was admitted to be valid and binding, the court refused, however, 
to order execution of it because no order to enforce had been issued upon 
the award in Germany. In answer to the argument that enforcement 
might be granted on the basis of an implied contract to abide by the award, 
Eve, J. declared: 

"The obtaining of an enforcement order is the only method known in prac
tice for enforcing an award made in Germany, and there seems some ground 
for the proposition that it is the only legal method. But in Germany an 
action can be brought to enforce an award made in another country, and 
the German court, if satisfied that the award is valid according to the law 
of the country where it was made and is not in conflict with German law, 
will enforce it. The defendants' e.~erts express the opinion that the ground 
upon which the German court enforces the foreign award is that the court 
implies in the submission a contract to be bound by and to carry out the 
award, and they found upon this the further opinion that the same implica
tion arises in the case also of a German submission and a German award; 
but no authority is cited in support of this opinion, nor is it to be found 
advanced in any German commentary or te. .... tbook, and its soundness is 
emphatically disputed by the plaintiffs' experts. In this condition of the 
evidence, while not taking upon myself to determine whether or not the 
doctrine of implied contract is imported into a German submission, I am 
bound to hold that the defendants have not affirmatively proved that it is." 

The Judge then takes up the question of enforceability of the award as 
. a foreign judgment and finds the award, 

"of no force or effect unless and until the court determines that it is an 
adjudication made in proceedings regularly conducted upon matters clearly 
submitted to the jurisdiction of the tribunal .••• This stage has not yet been 
reached with the award under consideration, and, were I to give judgment 
upon it here, I should be giving the defendants power to issue execution in 
this country on an award in respect of which no e."ecution could be levied in 
the country where it was made." 

an award is not final or where the validity of an award is doubtful, and this action is 
available as of right to enforce any local award, even if Section 12 is applicable or has 
already been applied. This action is simply an action on the contract. Although it bas 
been suggested (see Report of Committee on the Law of Arbitration, of March 1, 1927, 
RusSELL, op. cit. supra note 8, at 644) that Section 12 of the Arbitration Act may be 
-applicable to the enforcement of foreign awards not falling ·within the Gene\'a Con\-ention, 
it may well be held that it has reference only to awards rendered in England. Even if 
applicable on principle to foreign awards this summary procedure may not be available for 
the reason that such awards will probably be unable to meet the requirements of cl:uity 
and certainty necessary for the application of the summary J:Detbod. 

88. 105 L. T. 97 (Ct. App. Ch. Div. 1911). 
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According to the Merrifield case, a foreign award may be enforced by 
action either upon the award as a contract, or upon the judgment on the 
award, provided, however, the award is so enforceable in the country 
where it was rendered. In order for the award to be enforceable in England 
as a judgment, it must have been rendered executory beforehand in the 
country where it was rendered. Likewise, in order to enforce the award 
by an action as upon a contract, it must be proved that such action would 
be allowed in the country where the award was rendered. The questic::m, 
however, is whether the Merrifield case can be justified.80 So far as the 
German law is concerned, the contractual character of an arbitral award 
is recognized, and, traditionally, an action on the award has been the 
appropriate remedy. This remedy is no longer necessary, however, in 
view of the fact that a simpler and less expensive method for the enforce· 
ment of awards has been substituted in modern law. From an English 
point of view the question whether a~ the time of the Merrifield case nn 
action on the award was available in Germany, or whether it had been 
supplanted by a more summary method of procedure, should be of no 
concern, for this is a matter of procedure regarding which the law of the 
forum controls. "I submit," says Kahn,00 "that this legal rule of an 
implied promise to perform an award is not, or at any rate not solely, an 
institute of English substantive law, but one which is equally adjective 
law or law of procedure. That the view taken above is correct becomes 
very clear when one considers the nature of a contract implied by English 
law to satisfy a foreign judgment. If the quasi-contract were substantive 
law, then inquiries would have to be made whether the foreign law also 
implied a quasi-contract. These inquiries cannot be made because they 
would be against the purpose of this rule of law. Therefore, the right 
inference to be drawn is that in the case of a foreign judgment the implied 
quasi-contract is part of the law of remedies, and in the case of an implied 
contract to perform an award, the conclusion cannot be different from the 
above general reas')ns." 

The entire approach under the German law is from the standpoint of 
supplying a remedy to enforce the award. The order of enforcement 
required to render local awards executory is no more than the simple 
English decree for leave to enforce an award, and does not transform the 
award into a judgment any more than does the English leave to enforce, 

. 89. See the criticisms of KAHN, JouRNAL OF COMPARAn'vE LEGISLATION (1930) 244 j 
and of OPPENHEIMER, 1 NussBAUM 316. 

90. Supra note 89, at 245. "It cannot be denied that an enforcement order of a forelgn 
country in respect of a foreign award may seem to save an English judge the very difficult 
task of examining a foreign award from the point of view of the foreign law; but what 
if the foreign enforcement order is only a clerical one without entering into the merits ns 
in Belgium (CoDE CIV. PRoc. art. 1020) or a litigious one but not on the merits, as in 
Germany?" KAHN, op. cit. supra note 89 at 247. 
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and its purpose is purely for local e."':ecution of the award. It follows that 
an enforcement order of the foreign country should not be required and 
if it should have been made, it should have no effect upon proceedings in 
an English court.91 This conclusion would appear to be inescapable where 
the enforcement order is procedural in character and not a condition pre
cedent to the binding character of the award itself. 

Awards rendered in the United States would not generally encounter 
in England the difficulties of the llferrifteld case since the action upon the 
award is available for enforcement of local awards in most states. There 
might be some difficulty in case of statutory awards rendered in a state 
which permits only statutory methods of enforcement under statutory 
submission agreements. Here the English courts would doubtless require 
a local confirming judgment before enforcing the award. 

Owing to a scarcity of decisions in England regarding the enforcement 
of foreign awards, little can be said concerning other conditions that must 
exist before such awards will be enforced and the defenses that may be 
available. This dearth of authority is due perhaps to the fact that arbi
tration is so ancient and well developed an institution in England that 
most arbitrations which had any connection with England were held in 
England. If the ordinary common law action is permitted in the same 
manner as where a local award is being sued upon, the merits of the award 
will not be re-examined, but the court will go into questions of the validity 
of the arbitration agreement, the competency of the arbitrators, the regu
larity of the arbitral proceedings and other questions affecting the validity 
of the award. These questions are determined with reference to the law 
governing the arbitration and award. Thus in Bankers and Shippers 
Insurance Co. of New York v. Liverpool JJ.faritze and General Ins11rance 
Co.,92 the House of Lords refused to enforce a New York award on the 
ground that the arbitration proceeding was not held in accordance with 
the New York law. 

Even the question whether a defense may be set up in an action on the 
award or can be availed of only by motion to set aside the award has 
been held to be controlled by the law governing the award. Thus in a 
suit in India upon an English award, the failure on the part of the de-

91. In Bremer Oeltransport v. Drewry, [1933] 1 K. B. 753, an agreement had been mad~ 
in England for arbitration in Germany. In 3D action to enforce the German award against 
a defendant domiciled in F=ce, the question was whether the suit was for a brC:lch of 
contract "made within the jurisdiction," in order that service of the summons out of the 
jurisdiction might be allowed under the Rules of the Supreme Court. The Court of App<!:ll 
concluded that "the greater weight of authority is in favor of the view that in an action 
on the award the action is really founded on the agreement to submit the differences of 
which the award is the result." The court left open the question whether "an action may 
or may not be brought on any implied contract on the award itsclf." Does not the action 
rest upon both the submission agreement and the award? 

92. 24 Lloyd's List Law Rep. 85 (H. L. 1926). 
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fendant to receive notice that the arbitrator was proceeding to arbitration 
was not allowed as a defense, as it constituted merely an irregularity in 
arriving at the award, which cannot be set up under English law as a 
defense to an action upon the award, but is available only as a ground for 
a motion to set aside or remit the award. Such a motion, the court held, 
could be made only in England, a foreign court having no jurisdiction 
to set aside an English award.93 

B. Enforcement of Foreign Awards in tlze United States 

Although the legal aspects of commercial arbitration in the United 
States are imperfectly developed and there are numerous differences to 
give rise to conflicts and litigation, there is a great scarcity of decisions 
regarding the enforcement of foreign arbitral awards . 

.Enforcement of Awards of Sister States. Since an action upon an award 
is an ordinary common law action upon a contract, such action should 
generally be available to enforce a foreign award, and in the few cases 
where suit has been brought upon a foreign award, this was the remedy 
used. There appear to be no cases where any attempt was made to enforce 
a foreign award by the summary statutory method at the forum. This 
is due to the fact, no doubt, that the statutory method for the enforcement 
of awards under the older types of statutes appeared to be limited to local 
awards. This was particularly the case under statutes requiring a stipula
tion that the award be confirmed by a specified court of the state, for in 
this instance it would be impossible for the foreign award to qualify. As 
regards the more liberal statutes, such as that of New York, there would 
appear to be no formalities with which a foreign award could not comply, 
and it might be argued that the matter is one of remedy or procedure to 
which the lex fori applies. However, the provisions will probably be 
.interpreted as referring only to local awards. There would then remain 
only common law methods for the enforcement of foreign awards and the 
question is whether these are available in fact. 

The extended controversies in continental countries as to whether the 
award should be regarded as a contract or as a judgment for purposes of 
enforcement would seem to have little, if any, significance in this country 
where the award itself without confirming judgment is concerned. As 
regards awards rendered in sister states, no suggestion has ever been made 
that they are judgments and as such entitled to full faith and credit. 

Where a judgment has been rendered in the home state on an award 
or some court action has been taken there to render the award executory, 
the question is what its effect will be upon its enforcement in another state. 
Judgments rendered in an action upon a common law award in a sister 

93. Oppenheim & Co. v. Mahomed Haneef. [1922] 1 A. C. 482. 
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state, it seems clear, are entitled to full faith and credit under the Con
stitution of the United States. In Fautzileroy v. L1tm,M the Supreme 
Court of the United States held that the courts of ]..fississippi were bound 
to enforce a judgment rendered in Missouri, although the transactions out 
of which the award arose had occurred in Mississippi, where they were 
criminal offenses. The courts cannot decline the enforcement of a judg
ment of a sister state upon an award, therefore, on the ground that such 
enforcement would be contrary to the public policy of the forum. The 
same conclusion will probably be reached where a judgment or order is 
entered confirming a statutory award in a sister state according to the 
summary statutory method, in view of the fact that in most states the 
proceedings to confirm give to the defendant due notice and an opportunity 
to be heard, so as to satisfy the due process requirements, and the judg
ment entered upon the award appears locally to be regarded as final and 
conclusive as judgments in ordinary civil actions. 

A closely associated question is whether the confirming judgment mttst 
be obtained in the state of the award in order to render a statutory award 
enforceable elsewhere. As there is some difference of view among the 
decisions regarding the enforceability of statutory awards by common law 
methods, the situation might arise where a statutory award, enforceable 
at plaintiff's election by a common law action in the state of the award, is 
sought to be so enforced in a state in which statutory awards are enforce
able exclusively by the statutory method. In such a case the plaintiff 
would probably be required to obtain a confirming judgment in the state 
of the award and sue in the second state on the judgment. The mode 
by which a foreign award is to be enforced being a procedural matter 
governed by the law of the forum, a state not allowing a common law 
action upon a statutory award would probably not allow it with respect 
to a foreign award. 

Under the statutes in this country an award probably becomes so 
merged in the confirming judgment, as to preclude further action upon 
the award.95 If differences of view regarding the merger of the award in 
the judgment should arise, the question would in all probability be deter
mined with reference to the law of the state in which the award and judg
ment were rendered. 

Enforcement of Awards of Foreigt~ Countries. Foreign judgments are 
enforced in this country by an action on the judgment, and not by any 
summary process. The fact that an award may be regarded in the home 
country as a judgment is therefore of no consequence so far as the pro
cedure of enforcement in this country is concerned. Nor would the label
ing of the award either as a judgment or a contract decide the question 

94. 210 u. s. 230 (1908). 
95. See STURGES, op. cit. supra note 4, at 11. 
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as to how far the courts will go into the merits of the case. Whatever 
the award is called, it is admittedly effective to the extent of precluding 
review of the merits. One possible effect of such nomenclature might be 
that the courts subscribing to the reciprocity doctrine06 with respect to 
judgments of foreign countries would carry over that doctrine to the 
enforcement of foreign awards. There is no valid reason, however, why 
this should be done. The reciprocity doctrine is defensible only from 
a political point of view and is entirely out of place in the enforcement 
of foreign awards, which rest primarily upon the agreement of the parties. 

No doubt, the effect of court proceedings following an award in a 
foreign country may vary a great deal. In countries in which the 
award is not complete until it is confirmed by an order of the court 
or until it is declared executory, the award becomes converted into 
a judgment by such order or declaration, and its enforcement elsewhere 
may well be made to depend upon the principles relating to the enforce
ment of foreign judgments. It would seem equally clear, with respect to 
awards of countries which enforce awards by a simplified procedure with
out hearing the losing party, that an order for enforcement should not be 
regarded as having the effect of converting the award into a judgment. 
Difficulty exists, however, in those cases in which an enforcement order 
is granted only after an opportunity to be heard has been given to the 
losing party. Should the enforcement order in such a case be regarded 
as supplanting the award, so that if suit is brought in another country it 
should be for the enforcement of a foreign judgment? Locally, the 
enforcement order may have the effect of allowing execution on the award 
and no other. In such case it would seem that in an action in a foreign 
country the enforcement order should be ignored as a procedural matter 
and the award enforced as if there were no such order. Even if it should 
appear that under the local law the enforcement order was regarded as 
superseding or merging the award, it might be argued that as long as our 
courts do not apply the merger doctrine to judgments of foreign countries, 
they should not apply it to foreign awards. Upon this line of reasoning 
suit upon the foreign award might be allowed even in our federal courts 
without proof of existing reciprocity.07 

. 

There are no decisions in this country regarding the question whether 
the exequatur proceeding, or any other proceeding required to render the 
award executory in the home state is a pre-requisite to enforcement of the 

96. Hilton v. Guyot, 159 U. S. 113 (1895). 
97. The question of merger may likewise become important in case an award rendered 

and confirmed by a judgment in a state in this country is sought to be enforced abroad. 
If the award is regarded as being merged in the judgment, it may be a serious hnndlcnp 
to obtaining any remedy if defendant can be reached only in a country where the rcclp· 
rocity doctrine as to enforcement of foreign judgments obtains. 
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award in this country. In England there is the !Jferriftcld case,03 holding 
that the necessity of exequatur proceedings before such award could be 
enforced in England should be determined by the law of the place where 
the award was rendered. This case, however, failed to inquire whether 
the requirement of an exequatur proceeding by the foreign law was not 
merely a local procedural one, which should be ignored in the enforcement 
of the award elsewhere. 

A decision of the Court of Appeals of Georgia has held,0 ::1 where the 
parties provided for arbitration under the English Arbitration Act, that 
the English award could not be enforced in Georgia as a common-law 
award for the reason that the parties had agreed upon a statutory award. 
As such foreign award could not be treated as a statutory award within 
the purview of the Georgia Civil Code, which applies only to local awards, 
the English award would be enforceable in Georgia only if it had been 
converted into a judgment. The conclusion drawn by the learned court 
from the agreement of the parties, would appear to be unjustified. An 
award under the English Arbitration Act need not be enforced by the 
statutory method in England but may be enforced by an action on the 
award.100 There exists no sufficient reason, therefore, why the award 
could not be enforced as a common-law award in Georgia. 

Defenses to Enforcement of Foreign Awards. In a recent case decided 
by the Court of Appeals of Ohio101 an agreement providing for future 
arbitration was made between a resident of Ohio and a resident of New 
York. The contract stipulated, "The provision of this contract relating 
to arbitration shall be construed according to the laws of the state of 
New York." The defendant having refused to abide by this agreement 
to submit to arbitration, an award was rendered in New York in favor 
of plaintiff in accordance with the New York statute, and suit was brought 
upon the award in Ohio. The defendant pleaded that the arbitration 
clause in the contract was void under the laws of Ohio as ousting the juris
diction of the courts. Agreeing with the defendant's contention, the 
learned court held that arbitration agreements under the New York arbi
tration statute related to the remedy and, since the remedy must be 
governed by the lex fori, which here was Ohio, only Ohio law could apply. 
As at the time of the decision Ohio did not have an arbitration act making 
agreements for the arbitration of future disputes irrevocable, the de
fendant was privileged under the local law of Ohio to revoke the submission 
agreement before the award was made. The defendant's refusal to pro
ceed to arbitration was held to be a revocation of the submission agree-

98. 105 L. T. 97 (Ct. App. Ch. Div. 1911). 
99. Wright, Graham & Co. v. Hammond, 41 Ga. App. 738, 154 S. E. 649 (1930). 
100. RussELL, op. cit. supra note 8, at 276-277. ' 
101. Shafer v. Metro-Goldwyn-Mayer Distributing Corp., 36 Ohio App. 31, 172 N. E. 

689 (1929). • 
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ment. According to the reasoning of this court no foreign award would 
be enforced in a state not having ,a moder'n arbitration act, where it 
appears that the defendant had revoked the authority of the arbitrators 
prior to the rendering of the award. 

In Gilbert v. Burnstine/02 the defendants, residents of New York, con
tracted to sell and deliver certain goods to plaintiff in New York. A clause 
in the contract provided that differences should be arbitrated at London, 
pursuant to the arbitration law of Great Britain. Disputes arose and 
plaintiff commenced arbitration proceedings in London, mailing due no
tice to defendants in New York, according to the English Arbitration Act, 
advising defendants that on failure to concur in the appointment of an 
arbitrator, plaintiff intended to apply to the High Court of Justice of 
England for appointment of an arbitrator. Defendants ignored the no
tice and, upon application by plaintiff, an arbitrator was appointed by 
the court. Notice of the originating summons for appointment by the 
court of an arbitrator and notice of the arbitration proceedings were 
served on each of the defendants in New York, according to the English 
Arbitration Act. The defendants ignored the notice and the arbitration 
hearing was held without their presence. An award was rendered in favor 
of the plaintiff and he brought action upon it in New York. The defen
dants contended that the contract provision contemplated merely an agree
ment to arbitrate in England, involving no submission to the sovereignty 
of England and that, in the absence of personal service of process or vol
untary appearance, the English arbitral tribunal had, therefore, no juris
diction to render the award. The Supreme Court103 and the Appellate 
Division of the Supreme Court104 accepted the defendant's contention and 
dismissed. the complaint. 'The Court of Appeals reversed the decisions 
of the lower courts on the ground that the express provisions in the con
tract that the arbitration should be held in England and should be pursuant 
to the English Arbitration statute constituted "an implied submission to 
the terms of the act itself, and to any rules or procedural machinery 
adopted by competent authority in aid of its provisions.11101l 

102. 255 N.Y. 348, 174 N. E. 706 (1931). 
103. 135 Misc. 305, 237 N.Y. Supp. 171 (Sup. Ct. 1929). 
104. 229 App. Div. 170, 241 N.Y. Supp. 54 (1st Dep't, 1930). 
105. 255 N. Y. 348, 174 N. E. 706 (1931). The Court of Appeals made no reference 

in its opinion to the case of Skandinaviska Granit Aktiebolaget v. Wel<s, 266 App. Div. 561 234 
N. Y. Supp. 202 (2d Dep't, 1929), cited by the Second Department of the Appellate Division. 
In this case plaintiff, a Swedish corporation, and the defendant, a citizen of the United 
States and a resident of New York, made a contract in Sweden providing that any dlnputo 
arising in reference to the performance of the contract was to be settled by arbitration and 
without appeal. The defendant instituted arbitration proceedings in Sweden, which were 
later abandoned. Thereafter another dispute arose and plaintiff subsequently demanded 
arbitration and appointed its arbitrator pursuant to the agreement and Swedish law. Notice 
to this effect was served upon the defendant in Brooklyn, New York, demanding that tho 
defendant select an arbitrator. The defendant having failed to do so, the Administrator of 
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This decision is of great importance from the standpoint of the en
forcement of awards rendered in foreign countries. Prior thereto it 
seemed that an American who had expressly agreed to submit to arbi
tration in a foreign country could defeat the agreement by merely staying 
away from such country, thereby rendering personal service in such 
country impossible. Under Gilbert v. Burnstine this mode of escape 
from contractual obligations will not be available where the agreement 
specifically provides for arbitration in a foreign country and pursuant 
to its laws, and the law of the foreign country allows service of process 
without the jurisdiction. Under such circumstances the defendant when 
sued upon the award in this country cannot resist its enforcement on the 
ground that the award was rendered without personal jurisdiction over 
him.l06 

In its opinion the learned Court says: "The case involves no more 
than this, whether staying out of the arbitration, they are bound by an 
award, made after due compliance with the requirements of the proce
dural machinery established by the British statute, unless they are able 
to show that no contract has been made or broken.m07 The question 
whether the defendant has entered into an arbitration agreement and 
defaulted thereon apparently can be put in issue in New York in a suit 
upon a foreign awarCl.108 

That the defense of "public policy'' is available with respect to awards 
of foreign countries goes without saying. In that connection the learned 
court in Gilbert v. Burnstine says: "The serious problem is whether the 
proceedings were in fact conducted according to the English statute as 
interpreted by the English courts. . . . After evidence of the facts has 
been produced, then it will be timely for the court to determine ... whether 

Justice of the Swedish Government appointed an arbitrator to act on defendant's behnlf. 
The arbitrators proceeded and reported their findings in accordance with Swedish law. 
Judgment was entered in accordance with this report by the Court of the Administrator of 
Justice at Gothenburg, Sweden. The arbitration proceedings and notice thcreof, the asrce
ment and the arbitration clause therein, complied with the laws of Sweden. In an action 
uj}on the Swedish judgment in New York, judgment was given for the defendant on the 
ground that the court of Sweden had not acquired jurLodiction in personam ovcr the defendant. 

The case was followed in Matter of United Artists Corp. v. Gottesman, 135 Mb:. 92, 236 
N.Y. Supp. 623 (Sup. Ct. 1929). 

The facts in the Weiss case differ, of course, materially from those in Gilbert v. Burnstein, 
for there was in that q.se no express agreement for arbitration in Sweden and pursuant to 
the Swedish law. Again, the action was on a Swedish judgment and not on a Swedish award, 
as was the case in Gilbert v. Burnstein. On the other hand, the defendant himself had 
instituted arbitration proceedings in Sweden in connection with the ~e contract. 

106. See also Sturges & Burn Mfg. Co. v. Unit Construction Co., 207 m. App. 74 (1917) ; 
Mitsubishi Goshi Kaisha, Inc. v. Carstens Packing Co., 116 Wash. 630, 200 Pac. 327 (1921). 

107. 255 N.Y. 348, 358, 174 N. E. 706, 709 (1931). 
108. Finsilver, Still & Moss v. Goldberg, M. & Co., 253 N.Y. 382, 171 N. E. 579 (1930), 

(holding that upon this issue the parties are entitled to a jury trial). 
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the English Arbitration Act taken in connection with the foreign rules 
of procedure, conforms or conflicts with our public policy.11109 

There are no cases throwing a clear light upon any other defenses that 
may be set up by way of defense in an action upon the award of a foreign 
country. If the award has been converted into a judgment in the home 
state and suit is upon such judgment, the ordinary rules applicable to 
judgments of sister states and those relating to judgments of foreign 
countries should govern. 

If we stop for a moment to take a general inventory of the results so 
far obtained, it must be admitted that the outlook of commercial arbitra· 
tion from the standpoint of its international and interstate enforcement 
by legal process is gloomy indeed. The widest differences of view exist 
in the first place regarding the validity of agreements for the submission 
of future disputes to arbitration and the governing law from the stand
point of the conflict of laws. Then there exists the greatest diversity 
of rules regarding the constitution of the arbitral courts and the detailed 
steps in the arbitral proceedings. Great uncertainty exists also in many 
countries regarding the relationship existing between the ordinary courts 
and the arbitral procedure, which makes the process full of hazards, pos· 
sible delays, and unexpected expense. Where the award has to be en· 
forced in another country, additional difficulties arise. Thus in coun
tries in which foreign awards are placed on the same footing as foreign 
judgments the requirement of reciprocity will generally prevent the en· 
forcement of foreign awards. In order to escape this conclusion it is 
often insisted-and the view is accepted in a number of countries-that 
an award is in its essence a contract instead of a judgment. New diffi· 
culties arise, however, when the award has been rendered enforceable 
by being made executory in the country in which it was made. As a judi
cial decree is necessary for the purpose, the question is whether the award 

109. 255 N. Y. 348, 357, 174 N. E. 706, 708 (1931). 
An interesting case came before the First Department of the Appellate Division in New 

York. The parties had agreed to submit to arbitration in New York disputes arlslng out 
of a contract. Personal service is expressly required by the New York Act for any appllca
tion for an order directing that arbitration proceed. (New York Arb. Act 1920, Sec. 3). Tho 
defendant, a Maine corporation which was not doing business in New York, refused to 
arbitrate, whereupon the plaintiff served upon the defendant's treasurer, who was found ln 
New York, a notice of motion for an order directing that arbitration proceed. Appearing 
specially, the defendant contended that the Court had not acquired jurisdiction over it 
because there was no valid service of process on it according to the statute. The Court held 
that the arbitration provision in the contract amounted to prior consent to the jurisdiction 
of the New York courts and granted the motion. One of the judges dissented on the ground 
that the defendant had consented to the jurisdiction of New York only if acquired in accord
ance with the terms of the arbitration law, which was not the case here, since the defendant 
was not doing business in New York and personal service required by the statute could 
not therefore be validly made. Matter of Heyman Inc. v. Cole, 242 App. Div. 3621 275 
N.Y. Supp. 23 (1st Dep't, 1934). See Ndte (1935) 20 CoRN. L. Q. 369. 
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has been converted thereby into a judgment, so as to become subject to 
tp.e reciprocity requirement. Even if this is denied, the enforcement of the 
foreign award may be resisted on the greatest variety of grounds. These 
defenses may have reference to the validity of the submission agreement, 
to the proper constitution of the arbitral court, to the arbitral proceed
ings, or to the formal validity of the award itself. Much diversity exists 
in these regards in the local legislation of the different countries and the 
rules of the conflict of laws relating thereto are anything but settled. 
Where both parties have not participated in the proceedings leading to 
the award, enforcement may easily be refused on the ground of lack of 
jurisdiction or lack of proper notice, absence of which will render the 
enforcement of the award contrary to the public policy of the forum. Nor 
does the unsatisfactory nature of the international situation stop here, for, 
even if no objection of a substantive character to the enforcement of a 
foreign award exists from the standpoint of the law of the forum, there 
may be no summary procedure available there, so that the delay and cost 
of the enforcement proceedings may deprive the successful party of any 
advantage that the agreement for arbitration was intended to confer. 

III 

ENFORCEMENT OF FoREIGN AWARDS UNDER THE GENEVA CONVENTION 

OF SEPTEMBER 26, 1927, FOR THE ENFORCEMENT OF FOREIGN 

ARBITRAL AwARDs110 

The Geneva Protocol on Arbitration Clauses, of September 24, 1923, 
sought to improve upon this chaotic condition by providing for the com
pulsory recognition of arbitration agreements as between the contracting 
states. No agreement could be had, however, upon the question what 
law should govern the validity of agreements for arbitration. The appli
cation of the Protocol is limited to parties of different contracting states 
and does not include agreements between nationals of one contracting 
state for arbitration in some other contracting state. Suits brought con
trary to the terms of an agreement for arbitration governed by the Proto
col are to be stayed and the parties are to be referred to the decision of 
the abitral court, except in the case where the arbitration cannot proceed 
or has become inoperative. As, according to the provisions of the Proto
col, the awards are entitled to compulsory enforcement only in the state 
where rendered, and all other contracting states are under a duty to stay 
any action brought in violation of the submission agreement, the success
ful party in the arbitration would be without any remedy if the award 
could not be satisfied by execution in the country in which it was rendered, 
and the award as such was not enforceable in the state in which the de-

110. For the te_,t of the convention, see 2 NussBAUM 237 et req. 
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feated party lives or has property. The provisions of the Protocol of 
1923 made an international convention for the enforcement of foreign 
awards, therefore, an absolute necessity. 

As the Geneva Convention for the Enforcement of Foreign Arbitral 
Awards of September 26, 1927, was to supplement the Protocol of 1923, 
the adoption of the Protocol is made a prerequisite to becoming a party 
to the Convention. Adherence to the Convention however, constitutes 
adherence to the Protocol. The Convention extends only to submission 
agreements falling within the Protocol, which applies to agreements be~ 
tween parties of different contracting states, but not to submission agree~ 
ments between nationals of the same contracting state for arbitration in 
some other contracting state. 

Under the Convention the contracting states are to enforce awards 
falling within the Convention, in accordance with the procedure of the 
forum, if (1) the award was rendered pursuant to an arbitration agree~ 
ment valid under the law applicable to the agreement, (2) the arbitral 
tribunal and the constituency thereof conformed with the arbitration 
agreement and the rules of law applicable to the arbitration proceedings, 
(3) the award has become definitive at the place of rendition, but it will 
not be so considered if it is subject to attack by the 1'ordinary" legal 
means or proceedings to annul it are then pending in the home country, 
( 4) the object of the award is susceptible to settlement by arbitration 
under the law of the forum, and ( 5) that the recognition or enforcement 
of the award would not contravene the public policy of the forum. Even 
though these conditions have been met, the enforcement of the award 
may, according to Article 2, still be refused if (1) the award has been 
annulled in the country where it was rendered, (2) the party against 
whom the award has been invoked did not have notice of the arbitration 
proceedings nor an opportunity to be heard, or, if he be under legal 
disability, was not regularly represented, or ( 3) the award passes on a 
controversy not included within the terms of the arbitration agreement or 
contains decisions which go beyond the terms of the agreement.111 The 
Convention does not specify that the conditions laid down in Article 2 
must be proved by the defendant but leaves to the la-\v of the state in 
which enforcement is sought the question whether the court may consider 
them ex officio.U2 

An award may be subject to impeachment in some countries on grounds 
other than those specified in Articles 1 and 2 of the Convention, for ex
ample, because of irregularity in the procedure, perjury, forgery, and 
the like. If the defendant establishes that such a ground exists under the 
law applicable to the arbitral proceeding, the judge, who may not be pre~ 

111. See 2 NussBAUM 238. 
112. 2 NussBAUM 243. 
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pared to deal with questions closely connected with the peculiarities of 
procedure in a foreign country, is privileged under the terms of the Con
vention either to suspend the proceedings for enforcement, giving the 
party a reasonable time to have the award set aside in the country in 
which it was rendered, or else, if he is not allowed to suspend the proceed
ings under his law, to refuse enforcement.U3 

The party seeking enforcement of a foreign award must furnish (1) 
the original of the award or a copy authenticated according to the legis
lation of the country where it was rendered, (2) the papers and docu
ments proving that the award has become definitive in the country where 
rendered, and, if there be occasion, (3) the papers and documents to 
establish that the conditions for recognition required by Article 1 (a. and 
c )114 have been fulfilled. 

Since the provisions of the Convention are in many respects less favor
able than the legislation of several countries and the provisions of 
bilateral treaties existing between some of the countries, Article 5 of 
the Convention provides that no interested party shall be deprived of the 

· right to avail himself of an arbitral award in the manner and measure 
admitted by the legislation or treaty of the country wherein enforcement 
of the award is sought. 

The Convention does not authorize the re-e."\:amination of the merits 
of the award, not even for the purpose of determining whether the en
forcement of the award would be against the public policy of the forum.116 

The Geneva Convention for the Enforcement of Foreign Awards, of 
1927, has been put substantially into effect in England by the Arbitra
tion (Foreign Awards) Act of 1930.11° It is likewise in force in North 
Ireland and in many continental countries.117 So far as the United States 
is concerned, the law of commercial arbitration has not yet reached that 
stage of legal development that adherence to any international conven
tion, however excellent, would be possible. In many states arbitration is 
still limited to existing controversies. In the states having acts authoriz
ing arbitration of future disputes, the legislation has generally in view 
only local arbitration and is not fully adjusted to the enforcement of 
agreements for commercial arbitration in some other state or country, or 
to the enforcement of foreign awards. The summary method allowed for 
enforcing awards appears to be limited to local awards, and is not e."\:
tended even to awards of sister states. A more liberal attitude on the 

113. Art. 3, 2 NusSBAUM 244. 
114. Art. 4, 2 NussBAUM 238. The substance of subdivisions (a) and (c) of the Con

vention has been given under (I) and (2) in the text. 
115. Volkmar, Das Genjer Abkommen fiber die VoUstrecl:ung awlandiscl:er Scl:iedsspri1cl:e 

-vom 26 September 1927, 2 NussBAUM 136-137. 
116. See supra note 86. 
117. See 4 NussBAUM 14-16. 
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part of our courts with reference to arbitration in general, and with refer
ence to arbitration by citizens of the forum in other states or foreign 
countries in particular, is necessary before adherence to an international 
convention is practicable. A progressive step in the direction of facili
tating interstate and international commercial arbitration was taken by 
the New York Court of Appeals in Gilbert v. Burnstine,118 which will pre
vent parties to arbitration agreements from defeating them by the simple 
expedient of staying away from the jurisdiction in which the arbitration 
is to take place, provided the law of the different states or countries 
permit the judicial appointment of arbitrators and judgments on the 
award without personal service within the state or country but upon 
proper notice to the recalcitrant party, when such party has expressly or 
impliedly authorized such procedure. Consent to the exercise of juris
diction would thus enable states and countries sanctioning ex parte awards 
to render awards which would be enforceable under the doctrine laid 
down in Gilbert v. Burnstine. 

Apart from the practical difficulties which adherence to any inter
national convention dealing with a procedural subject would present from' 
the standpoint of the United States, 110 serious doubt may be entertained 
regarding the advantages of an international convention relating to arbi
tration at the present time. Whatever may be the ultimate solution of 
the problem, it is clear from the provisions of the Geneva Protocol on 
Arbitration Clauses of 1923, and of the Convention for the Enforcement 
of Foreign Arbitral Awards of 1927, that any attempt to deal with the 
subject of commercial arbitration internationally at the present moment 
is premature. The divergencies existing between the different countries, 
as regards legislation, business practises relating to arbitration, and the 
relation between arbitration and the courts are so great, as to make any 
general convention for the enforcement of foreign awards by legal process 
impracticable. Because of these differences it was found necessary to re
strict the application of the Geneva Convention of 1927 to awards ren· 
dered on the basis of the Geneva Protocol of 1923. For similar reasons 
some of the most important provisions relating to the enforcement of 
foreign awards are either gone over in silence in the Convention or left 
exceedingly vague. Thus, there is nothing in the Convention concerning 
the vexed problem of the effect of the exercise of judicial control over 
awards, for no formula acceptable to all could be found.120 Like the 
earlier Protocol, the Convention of 1927 fails to state by what law the 
validity of the arbitration agreement is to be determined. The German 
Government proposed a specific provision in this regard, but no agree
ment was possible and the matter was referred to the Hague Conference 

118. 255 N.Y. 348, 174 N. E. 706 (1931). , 
119. See Chamberlain, International Commercial Arbitrations from atl America11 View

point (1930) 36 INTERNATIONAL LAW ASSOCIATIONS 493, 496 et seq, 
120. 2 NussBAUM 242. 
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on Private International Law.121 Nor could agreement be had regarding 
the question where an award made by correspondence should be deemed 
made. In view of the great diversity in the laws of the different countries 
with respect to the question when an award has become "definitive," no 
greater precision could be given to this condition, than its formulation in 
the Convention. Regarding the question whether a foreign award can 
be impeached on account of corruption, bias or misconduct on the part 
of an arbitrator, or on account of irregularities in the procedure, the Con
vention contains nothing beyond the general provision that if the award 
is subject to impeachment in the state in which it was rendered, a foreign 
judge may decline to enforce it, or may give to the defendant a reasonable 
time in which to have the award vacated in the foreign state.122 In the 
event that the foreign award is not subject to impeachment in the state in 
which it was made, enforcement may be denied under the Convention, if 
such enforcement would be contrary to the public policy of the forum. 
The Geneva Convention does not specify what is meant by public policy 
and thus gives to each state entire freedom to apply its own notions.123 

It was recognized, of course, that an international convention was unable 
to lay down general rules for the arbitral proceeding itself, which must be 
adjusted of necessity to the law of each state; such rules can be provided 
only, and with difficulty, by bilateral treaties. No attempt was made either 
to regulate the procedure by which the foreign award is to be enforced. 
The question whether it will be enforced by an action on the award, or by 
a formal e....:equatur, or by the summary procedure applicable to local 
awards, continues to depend therefore upon the law of the state in which 
the proceeding is pending. 

All this goes to show that the time is not ripe for the promotion of in
ternational arbitration in commercial matters by means of multi-lateral 
treaties. The best means available to that end at present would appear 
to be bilateral treaties between countries having the same procedural 
background; and such treaties have been entered into between a number 
of countries. As between countries having widely different legal institu
tions or modes of procedure, useful results would seem to be obtainable 
only if the treaty includes also the rules for the arbitral procedure.l.!!t 

Resort to legal compulsion in commercial arbitration frequently pro
duces unsatisfactory results, even when local arbitration is involved. This 
is true even of the English experience with arbitration, notwithstanding the 
fact that its system of arbitration is generally regarded as unsurpassed by 
that of any other country of the world. According to an English observer 
arbitration bas been found mutually advantageous in England only "where 

121. 2 NussBAUM 251. 
122. Art. 3, 2 NussBAUM 238. 
123. See Hornby, Hemelryk & Co. v. Spinnerei und Wcberei-F.irma X, 15 Hans. Rcchts 

und Gerichtszeitschrift 786; OGH (Supreme Court, Austria), June 16, 19311 4 Nussut.tr...r 125. 
124. Such a treaty was entered into between Germany and Russia in 1925. 
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(1) privacy, or (2) rapidity are essential, or (3) where the dispute in
volves simply a pure question of fact or technical opinion, such, for ex
ample, as whether goods are merchantable or up to sample, or ·Whether a 
given piece of machinery will function.111211 Privacy can be secured in 
England only if the parties accept the arpitrator's award as conclusive, 
and awards can be made expeditious only if both parties desire it. Economy 
has been obtained in England only in the simpler cases.12° Commercial 
arbitration is successful when conducted informally by arbitrators 
under institutions of high standing, whose rules governing the vari
ous steps in the proceedings are definite and conform to the law arid custom 
of the country where the arbitration takes place, and when an experienced 
and responsible administrative agency is charged with the duty of interpret
ing such rules and putting them into effect. In the absence of such condi
tions, commercial arbitration is generally unsatisfactory. The best mode of 
promoting effective international commercial arbitration would thus ap
pear to be through a development of such institutions throughout the 
world, and the preparation of standard rules and standard arbitration 
clauses with a view to their maximum efficiency in the various countries, 
and the enforcement of awards at the domicil of the parties. Owing to 
different views in the mercantile world and divergent interests of the vari
ous countries, real progress in international commercial arbitration can be 
expected, however, only if some permanent international agency charged 
with the duty of fostering arbitration is set up. The creation of the Inter
American Commercial Arbitration Commission by the Pan-American 
Union, pursuant to a resolution adopted by the Seventh International Con
ference of American States, for the purpose of establishing an Inter
American system of arbitration, constitutes, therefore, a significant event 
in the history of arbitration. A similar body created under the auspices 
of the League of Nations might render the same kind of service for the 
rest of the world. S'o far as legal compulsion is necessary with respect 
to recalcitrant parties, effective international legal control will be diffi
cult-and probably impossible-of attainment, in view of the divergen
cies in the existing laws and procedures of the different countries. The 
attempt by the League of Nations to further the cause of international 
arbitration in commercial affairs by means of a multi-lateral convention 
was therefore ill-conceived. The International Conference of American 
States at its meeting in Montevideo proceeded along more practical lines, 
when it attacked the problem of Inter-American Commercial Arbitration 
from an administrative side by causing standard rules and a standard arbi
tration clause to be formulated for inter-American contracts and by pro
viding the necessary machinery in the different countries for their en
forcement. 

125. Nordon, British Experience wieh Arbitration (1925) 83 U. OF PA. L. REv. 3141 323. 
126. Id. at 323. 


