
HeinOnline  -- 36 Yale L. J. 731 1926-1927

YALE 
LAW JOURNAL 

Vol. XXXVI APRIL, 1927 No.6 

THE FRENCH RULES OF THE CONFLICT OF LA \VS 

ERNEST G. LORENZEN 

The subject of the Conflict of Laws has been cultivated per
haps in France more than in any other counh'y. Some of the 
greatest names connected with its science are French, such as 
Dumoulin and d' Argentre, of the 16th century, Boullenois, 
Bouhier and Froland of the 18th century and Laine, Weiss and 
Pillet of the present century. Before the enactment of the Code 
Napoleon the questions of the conflict of laws arose between the 
different provinces of France; since then they have arisen be
tween France and foreign countries.1 The residence of many 
foreigners in Paris and other parts of France has caused a 
large variety of problems in the Conflict of Lav;s to be presented 
to the French courts during the last century, a fact lending par
ticular interest to the study of French decisions on this subject. 

PRELIMINARY NOTIONS 
1. Do·rnicil 

(a) Domicil and Nationality. Domicil plays a very impor
tant role in the Conflict of Laws of England and the United States 
and it occupied a like role in France until the adoption of the 
French Civil Code, which introduced into the French Conflict of 
Laws the rule that status and capacity were to be governed hence-

1 The Code itself contains very few provisions relating to the Conflict of 
Laws. The only articles relating to the subject are art. 3 of the Preliminary 
Title and arts. 47-48 (acts concerning civil status), 170-171 (marriage), 
999 (wills), 2123 and 2228 (hypothecs). 

The only general provisions are contained in art. 3 of the Preliminary 
Title which reads as follows: 

"Laws ~f police and security are binding upon all inhabitants. 
"Immovables, even those possessed by foreigners, are governed by French 

law. 
"Laws concerning the status and capacity of persons govern French 

citizens, even when they reside in a foreign country." 
The principles of the French Conflict of Laws were introduced into Alzace 

and Lorraine by a law of July 24, 1921. See NmoYcr, Cor."FLlCTS E."l'Tru: 
LES LOIS FRANQAISES ET LES LOIS LOCALES D'ALsACE ET Loi'.MINE (1922) 
passim. 

[731] 
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forth by the law of the country to which the party in question 
owed allegiance. Notwithstanding this innovation the notion of 
domicil occupies still an important place in the French system of 
the Conflict of Laws, particularly in the matter of the jurisdiction 
of courts and in succession. It will be applied also as a subsid
iary ru1e to questions affecting status and capacity if the national 
law of the party cannot be ascertained or the party is not a na
tional of any country. 

(b) Definition of Domicil. Article 102 of the Civil Code pro
vides: 

"The domicile of every Frenchman as to the enjoyment of his 
civil rights is at the place of his principal establishment." 

The central thought of domicil, according to this article, is 
"the principal establishment," whereas in Anglo-American law 
the ..court tends to predicate the existence of a domicil of choice 
upon the notion of "home." The conception of domicil in the 
two systems is, therefore, not identical. Domicil is regarded 
by the Court of Cassation as a question of fact, to be determined 
by the trial judge without controJ. by the highest court.2 The de
cisions on the subject, relatively few in number, have done little 
to assign a more concrete meaning to the definition of domicil 
contained in the Code. 

(c) French "authorized" domicil. Article 13 of the French 
Civil Code, as amended by the law of June 26, 1889, provides: 

"An alien who has been authorized by decree to establish his 
domicile in France, shall have the enjoyment of all civil rights. 

"The effect of the authorization shall cease at the expiration 
of five years if the alien does not ask to be naturalized or if his 
application is rejected." 

Article 13 in its original form was intended, it seems, to create 
a status intermediate between that of citizen and foreigner, for 
a foreigner having obtained by decree the permission to establish 
a domicil in France was to be entitled to all civil rights.8 As 

2Cass. (civ.), Nov. 10, 1920, 50 Clunet, 71. See 1 PILLET, TRAITE l'RA· 

TIQUE DE DROIT INTERNATIONAL l'RIVE (1923) 298-304; Wahl, La notion d1t 
domicile (1905)· 1 REV. DE DR. INT. PR. 80, 615, 620. 

s What are the civil rights to which foreigners are entitled in France by 
virtue of an "authorized" domicil? The following may serve as illustra
tions: (1) the right to sue or to be sued in the French courts by virtue 
of articles 14 and 15 of the Civil Code; (2) the right of a foreign married 
woman to a lien on her husband's property by virtue of art. 2121 of tho 
Civil Code; (3)· the lien of a foreign ward on the guardian's property 
under art. 2121 of the Civil Code. 

4 Aliens having obtained by decree authorization to esta'!Jlish a domicil 
in France may become naturalized within three years after the filing of 
such application. In exceptional cases the naturalization may take place 
after one year. Art. 8, § 5, Civ. Code. 
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modified by the law of 1889, the effect of an authorized domicil 
is completely changed. It is to-day merely a step in the process 
of naturalization, and is lost automatically if the application 
for naturalization is not made within five years subsequent to 
the decree, or such application is denied.' 

(d) Can a foreigner establish a domicil in France apart from 
the "auth01ized" domicil referred to in article 13 of the French 
Civil Code? To this question the Court of Cassation has given 
a negative answer.:; This conclusion is derived from the co-e..x
istence of articles 102 and 13 of the Civil Code. As the former 
speaks only of the domicil "of every Frenchman," the inference 
is drawn that it must have been intended to exclude foreigners. 
It is urged also that if foreigners could establish a domicil with
out such authorization article 13 would be meaningless.0 Not
withstanding this, it is well recognized that a foreigner may 
have a de facto domicil in France. While it is not easy always 
to tell for what purposes such a domicil will have legal signifi
cance in the French system of the Conflict of Laws, it is certain 
that such a domicil is sufficient to confer jurisdiction on the 
French courts 7 and for the application of the "renvoi" doctrine.0 

1\iuch confusion has arisen in the matter of succession from 
the position taken by the French Court of Cassation. The per
sonal estate of a citizen of the United States having only a de 
facto domicil in France must be distributed, it is said, in accord
ance with the law of his "legal" domicil, which would be the 
domicil he had before taking up his residence in France. Usual
ly this will amount to an application of his national law. In 
view of the fact, however, that the French courts understand 
these rules of the Conflict of Laws in matters of succession as re
ferring to the foreign law inclusive of its Conflict of Laws, they 

:; Greek v. Altard & Sultana, Cass. (civ.), Mar. 8, 1909, 5 REV. DE Iln. 
INT. PR. 887; In re Forgo, Cass. (civ.), !llay 5, 1875, S. 1875, 1, 40!:1; D. 
1875, 1, 343. 

s The text writers deny the correctness of the above reasoning and hold 
that the Court of Cassation should have recognized that a foreigner might 
establish a regular domicil in France without complying with art. 13 of 
the Civil Code but that only those having an "authorized" domicil would 
be entitled to the enjoyment of all civil rights possessed by French citizens. 
PILLET & NmoYET, MANUEL DE DROIT INTERNATIONAL Fmvf: (1924) 275. 

7 According to art. 59 of the French Code de Proc. Civ. the defendant 
must be sued at his domicil in personal causes of action. For this pur
pose a de facto domicil in France suffices. Guerrier Capatrick v. Arthur 
Guerrier, App. Douai, Nov. 18, 1901, 29 Clunet, 1043; Delllier v. Magnin, 
App. Grenoble, Dec. 21, 1906, 34 Clunet, '70G. 

According to the same article the place for the "opening of the succes
sion" of a person on death is determined by the domicil of the decedent. 
Here again a de facto domicil in France confers jurisdiction. Guzmnn v. 
Guzman, App. Paris, July 9, 1902, 30 Clunet, 181. 

srn re Forgo, Cass. (civ.), June24,1878, 8.1878,1, 429; D.1879, 1,UG; 
Humann v. Soulie, Cass. (req.), Mar. 1, 1910,37 Clunet, SSS; G REv. DE Dn. 
INT. FR. 870; s. 1913, 1, 105; D. 1912, 1, 262. 
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actually distribute the personal property of an American citizen 
de facto domiciled in France, but formerly domiciled in the 
United States, in accordance with the local provisions of the 
French Civil Code. In this situation the same result is reached 
as if the French courts had applied the local law of the de facto 
domicil in the first place.9 The rule that the law of the "legal" 
domicil controls is of importance, however, with respect to 
French subjects domiciled in the United States. Their "legal" 
and de facto domiciles coincide, so that the personal property of 
a French subject domiciled in New York at the time of his death 
would be distributed in accordance with the New York statute 
of distribution.10 

(e) Domicils other than those mentioned in Articles 102 
and 13 of the Civil Code. (i) Domicil for political and fiscal 
purposes. At the time of the enactment of the Civil Code a 
person might have a special political domicil, apart from his gen
eral domicil, by registration in a commune and residence there 
for one year, which was lost also by one year's absence.11 This 
special political domicil exists no longer and under the existing 
law political rights must be exercised at the ordinary domicil. 
The Court of Cassation holds, however, that a French citizen 
may establish his domicil in a foreign country without losing his 
French domicil for political purposes.12 

For fiscal purposes, also, the notion of domicil may not coincide 
in all respects with the definition laid down by article 102 of the 
Civil Code.13 

(ii) "Commercial" Domicil. Besides a "principal" domicil a 
person may have under certain circumstances a "special" domi
cil. The most noteworthy instance of this is the "commercial" 
domicil of a married woman. A woman takes her husband's 
domicil on marriage, which remains her principal domicil, but 
if she is authorized to engage in business, the place where her 
business is conducted will .constitute her "commercial" domicil. 
Bankruptcy proceedings, for example, would have to be brought 
in this place, instead of at her principal domicil.14 

9 Humann v. Soulie, supra note 8. 
10 Gautier v. Murphy, Cass. (req.), June 21, 1865, D. 1865, 1, 418; 

Jeannin v. Jeannin, Cass. (civ.), Apr. 27, 1868, D. 1868, 1, 302. 
11 PLANIOL, 1 TRAITE ELEMENTAIRE DE DROIT CIVIL (8th ed. 1920) § 557. 
12 In re Larue, Cass. ( civ.), May 1, 1899, 3 REV. DE DR. INT. PR. 182 and 

note by Martini; Froidure v. Guesnay, Cass. (civ.), Mar. 24, 1908, 8 REV. 
DE DR. INT. PR 741; In re Larocquerie, Cass. (civ.), Mar. 15, 1909, ibid. 742. 

The French courts say that a person cannot have more than one domicil. 
Grandin v. Bernard, Cass. (req.), Aug. 4, 1896, S. 1900, 1, 515. 

This means, therefore, that he can have but one domicil for purposes of 
private law. 

13 See Wahl, op. cit. supra note 2. 
14 Sentex & Bozano v. Canavy, Cass. (req.), June 12, 1883, S. 1884, 1, 

257, and note by Esmein; D. 1883, 1, 281. 
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2. The Qualification of Legal Transactions 
The rules of the Conflict of Laws applicable to a certain situa

tion may be explained in the same terms in tvm countries and yet 
different results may be reached because the terms have different 
meanings in the two countries. "Domicil" has one meaning 
in France and another in the United States. The le;.: loci con
tractus means in our law the place where the letter of acceptance 
is mailed, whereas on the continent the contract is frequently 
not deemed concluded, and this is true also of the French law 
according to one line of decisions, until the letter of acceptance 
reaches the offeror. The significance of the terms used is de
termined in the nature of things by the law of the forum.1::; 

Differences in result will arise likewise from the fact that the 
institutions to which such terms are to be applied are not classi
fied in the same manner. Two countries may have the same 
1·ules governing capacity, formality, contracts, mah·imonial prop
erty rights, succession, etc., and yet one country may regard a 
particular matter as relating to "formality," whereas another 
regards it as relating to "capacity''; one may say the matter is 
one of contracts, and another that it belongs to the law of suc
cession. In all these cases recourse must be had as a rule to the 
law of the forum. The general problem is discussed in the 
F1·ench literature under the title of "Qualific..1.tion of Legal Trans
actions." 16 

3. Renvoi 
According to French law, "status" and capacity are determined 

by the national law of the party in question, the "formality" of 
legal acts, by the law of the place of execution, and the distri
bution of personal estate on death by the law of the decedent's 

1s The courts are sometimes confused in this matter. See, for example, 
X v. Z & :Morain, Trib. civ. Seine, July 20, 1923, 51 Clunet, 403, 1!1 Pu;v. DE 

DR. INT. PR. 87. An exception should be recognized according to PJLL£1' & 
Nmo1.'ET, op. cit. snpra note 6, at 536, in cases ·where the French courts 
apply renvoi, as to which, see infra. For example, wh('re the French courts 
apply the national law of a party (!:ay, of state X) and the law of state 
X applies in the case the law of domicil, the French courts accepting such 
reference to the law of the domicil should determine it, according to these 
writers, with reference to the views concerning domicil entertained by 
State X. 

1s The first French writer to call attention to this problem in France 
was Bartin, De l'impossibilite d' arri1•cr a la suppression definitive dw con
flits de l~;w (1879) 24 Clunet, 225,466, 720; see also Kahn, Latrntc Gwct::o:;
Jrollisionen (1891) 30 JHERING's JAHRBUCHER 107; Lorenzen, The Tllwry 
of Qualifications and the Conflict of Laws (1920) 20 CoL. L. REV. 2·17; 
Arminjon, Les qualificat-ions legales m droit international privc (1923) 4 
REV. DE DROIT INTERNATIONAL ET DE !£GISLATION COr.m\Rfx, 272. 

Pn.LET & NmoYET calls attention to the problem in connection with each 
topic under discussion. See op. cit. supra note IJ, at 489, 490, 522, 533, GOO. 
note 1, 603, note 1, 626, 643, 665. 
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"legal" domicil. Suppose now that a contract is made in state 
X by a Dane whose domicil is in France and that under Danish 
law capacity to contract is governed by the law of domicil. Is 
the French court to apply the French rule as to capacity or the 
Danish rule? Suppose, again, that a contract is made in state 
X, but is to be performed in France, and that by the law of state 
X the formalities of execution are governed by the law of the 
place of performance. Is the French court to apply the rule as 
to formalities existing in state X or the rule obtaining in France? 
Suppose again that a citizen of the United States at the time of 
his death had his "legal" domicil in Connecticut but a de facto 
domicil in France. Is his personal estate in France to be dis
tributed in accordance with the Connecticut statute of distribu
tions or in accordance with the corresponding provisions of the 
French Civil Code? 

The above hypothetical cases involve the so-called problem of 
renvoi. If the French court applies in the first case the Danish 
law inclusive of its rules of the Conflict of Laws governing capaci
ty, in the second case the law of state X inclusive of its rule of 
the Conflict of Laws governing formality, and in the third case 
the Connecticut law, inclusive of its rule of the Conflict of Laws 
governing the distribution of personal property on death, that is, 
whenever the court considers not only the domestic rule of the 
foreign state, but also its Conflict of Laws rule applicable to the 
case in hand, it is said to adopt renvoi. On the other hand, if 
it considers merely the foreign domestic rule, exclusive of its 
rule of the Conflict of Laws, it is said to reject renvoi. 

The renvoi problem is one that has given rise to a vast litera
ture on the continent.17 The English decisions have tended to 
accept the renvoi, 18 but a recent well considered case has square
ly rejected it.19 In the United States the decisions have not 
given direct support to the renvoi doctrine, except in one or two 
cases relating to marriage and divorce.20 The French Court of 
Cassation first sanctioned the renvoi doctrine in the Forgo case 

17 See POTU, LA QUESTION DU RENVOI EN DROIT INTERNATIONAL l'RlvE (1913) 
and literature there cited; see also Lorenzen, The Renvoi Theory and tho 
Application of Foreign Law (1910) 10 CoL. L. REV. 190, 327; id., Tho Rcn• 
voi Doctrine in the Conflict of Laws (1918) 27 YALE LAW JoURNAL, 509; 
Schreiber, The Doctrine of Renvoi in Anglo-American Law (1918) 31 HARV. 
L. REV. 523. 

18 DICEY, CONFLICT OF LAWS (3d ed. 1922)· 771-781. 
19 Davidson v. Annesley [1926] 1 Ch. 692. 
zo In re Lando's Estate, 112 Minn. 257, 127 N. W. 1125 (1910)· (mar

riage); Ball v. Cross, 231 N. Y. 329, 132 N. E. 106 (1921) (divorce); 
Dean v. Dean, 241 N.Y. 240, 149 N. E. 844 (1925) (divorce). 

In matters involving title of land the renvoi doctrine would no doubt be 
recognized by the American courts. See In re Baines, unreported, decided 
Mar. 19, 1903, by Mr. Justice Farwell; DICEY, op. cit. supra note 18, at 
552. 
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in 1878.21 Notwithstanding the opposition of a majority of tiD.."t 
writers 22 it was reaffirmed by the Court of Cassation in 191o.~s 
It is supported also by a vast preponderance of the decisions by 
the lower courts.24 The t\vo cases before the Court of Cassation 
involved the distribution of personal property on death and in 
this class of cases renvoi has been applied most frequently.~:; It 
has been approved also frequently in matters deemed to relate 
to "status" or capacity, for example in the matter of marriage,::o 
divorce/7 the right to a name/3 legitimacy and legitimation,=::~ 
the recognition of natural children, 30 paternal power, 31 custody 
of children 32 and the capacity of married women.33 Renvoi has 
been applied likewise to the formality of legal acts.04 

4. Public Policy and Fraud 1.lpon the La1v 
A great deal has been written by French writers on the sub-

21 Supra note 8. See also Cass. (req.), Feb. 22, 1882, D. 1882, 1, :::01. 
22 Most of the French writers are opposed to the renvoi doctrine, even in 

its application to status. BARTIN, ETUDES DE DROIT l!'<TERNATION.U. Flm'f: 
(1899) 83; Laine, La thet:n·ie dv.. Towoi m droit intcmatianal prirc (100G) 
2 REV. DE DR. INT. PR. 605; (1907) 3 ibid. 43, 313, GG1; (1908) 4 ibid. 72!:1; 
(1909) 5 ibid. 12; PILLET, PRINCIPES DU DROIT D."TERNATIONAL FlU\'f: (100:J) 
§§ 63-66; 1 id., op. cit. supra note 2, § 56; id., Contrc la doctrine d!t ..-cm:oi 
(1913) 9 REv. DE DR. INT. FR. 5. 

All agree that if the national legislation npplies different bodies of law 
to distinct groups of people living within its territory the foreign courts will 
follow its direction. See PILLET & NmOYET, op. cit. supra note G, nt :::os n.; 
also, Trib. civ. Seine, July 3, 1914, and App. Pnris, July 5, 1921, 48 Clunet, 
958 (succession to the estate of an Ottoman, the question being whether 
Ottoman or Greek law was applicable, both being in force in Turl•ey). 

23 Humann v. Soulie, supra note 8. 
24 The principal decisions rejecting renvoi are: Eastabroolt Y. Enstabroolr, 

App. Rouen, June 30, 1897, 2 REV. DE INT. PR. 511; In re Snmory, App. 
Paris, Aug. 1, 1905, 33 Clunet, 178, D.1906, 2, 1G9; Knowles v. Rigby, App. 
Pau, June 11, 1906, 34 Clunet, 156, 2 REV. DE DR. INT. PR. 7G5; D.1007, 2, 1; 
X v. Z & 1\Iorael, supra, note 15. 

2s It has been applied also where immovable property was involved. Rain
erie v. Bourillon & Bisso, App. Ai.x, July 19, 190G, 34 Clunet, 152, 4 PI.EV. 
DE DR. INT. FR. 805. 

2 6 O'Rorke v. Grados, App. Paris, Mar. 23, 1SSS, 1G Clunet, G:JS. 
27 In re Grivot de Grandcourt, Trib. civ. Seine, Mar. 7, 1908, 4 REV. DE DR. 

INT. FR. 627. 
2s In re Oberkampff de Dabrun, App. Lyon, July 29, 1898, 2G Clunet, 5G9; 

Grant v. Grant-Scott, App. Paris, June 16, 1904, 1 REV. DE DR. INT. PR. 14G. 
29 O'Rorke v. Grados, supra note 26; Ferguson v. Ferguson, Trib. civ. 

Seine, July 26, 1894, 21 Clunet, 1007. 
3o Lathoud v. Col., App. Chambery, Feb. 23, 1885, 12 Clunet, GGS. 
31 Etchegoyen v. Etchegoyen, Trib. civ. L::wnl, Apr. 12, 1902, 2!:1 Clunet, 

1044. 
s2 Etchegoyen v. Etchegoyen, supra note :n. 
3 3 Abdy v. Delpey & Co., Trib. civ. Pontoise, July 11, 1894, 22 Clunet, 105; 

L. v. G., Trib. civ. Pau, July 28, 1904, 32 Clunet, 195. 
34 Sanchez v. Cromwell & Wallerstein, Trib. civ. Seine, July 13, 1!:110, :::s 

Clunet, 912, 8 REv. DE DR. INT. PR. 414. 
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ject of public policy in the Conflict of Laws with a view to deter~ 
mining its scientific character and the scope of its application.au 
In the decisions of the courts, also, the notion of l'ord,re public, 
as it is called in France, plays a vel'Y prominent part, but neither 
courts nor writers have succeeded in elucidating the subject. As 
long as legislators, courts and writers in dealing with problems 
in the Conflict of Laws talk in terms of "general" principles, some 
safety-valve-and the doctrine of public policy is nothing else
will be found necessary to enable the judge to escape from the 
conclusion to which such general principles would lead, where 
under the particular circumstances of the case such conclusion 
appears highly undesirable. 36 In accordance with the contention 
of a recent writer, a distinction should be made between the 
notion of public policy and fraud upon the law.37 It would ap~ 
pear, however, that no general statement can be made with re~ 
spect to either doctrine that will be of practical aid in the solu~ 
tion of concrete problems. Applications of these doctrines will 
be found in the discussion of particular topics below. 

JURISDICTION OF COURTS 

Anglo-American notions concerning the jurisdiction of courts 
and the French notions in that regard are ve1'Y far apart. A 
most fundamental difference relates to the conception of the 
jurisdiction of courts in personal causes of action. In our law 
personal service within the state will confer jurisdiction, al~ 
though the defendant is not domiciled within the state and the 
cause of action did not arise in the state and has no other con~ 
nection therewith. In French law service of process within the 
state does not confer jurisdiction. Another fundamental differ~ 
ence arises from the fact that the jurisdiction of the French 
courts is affected vitally by the nationality of the parties to the 
suit. 

1. Jurisdiction in General 
The general rules of jurisdiction governing the French courts 

are to be found in articles 59 and 420 of the Code of Civil Pro~ 
cedure. The rules were laid down for domestic causes of action 
but have been extended by the courts to foreign causes of action. 
The fundamental rule of the French law governing jurisdic
tion, going back to Roman law, is that the defendant is to be sued 

85 PILLET, PRINCIPES DE DROIT INTERNATIONAL PRivE, supra note 22, at 367; 
1 id., op. cit. supra note 2, at 110-118; BARTIN, op. cit. supra note 22, at 
189; Despagnet, De l'ordre public en droit international prive (1889) 16 
Clunet, 5, 207. 

36 Lorenzen, Territoriality, Public Policy and the Conflict of Laws (1924) 
33 YALE LAw JoURNAL, 736. 

37 Arminjon, La fraude a la loi en droit international prive (1920) 47 
Clunet, 409; (1921) 48 Clunet, 62, 419. 
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at his domicil (actor seqzdtur fonnn rei) .38 The justification 
for this ru1e is said to be, that, in order to avoid costs of litigation, 
a suit shou1d be brought ordinarily either at the domicil of the 
plaintiff or at the domicil of the defendant, and inasmuch as the 
defendant is deemed to be in the right until the plaintiff mal;:es 
out a case against him, it is but just that the plaintiff should 
have to sue at the defendant's domicil. This rule holds true not 
only in the case of personal actions in the strict sense, but also 
in all actions relating to status, capacity, or family rights. If 
there are several defendants the court at the domicil of either of 
them has jurisdiction and suit may be brought in France, al
though only one of the defendants is domiciled in France.80 

The following are some of the principal exceptions to the ru1e 
that the defendant must be sued at his domicil: 

1. "Immovable real actions" must be brought where the land 
is situated.40 

2. Certain suits relating to partnerships or corporations must 
be brought at the seat of such partnership or corporation. Suits 
between partners or stockholders, or between them and the man
agers or directors, belong to this class, as do vnnding-up proceed
ings and all matters incidental thereto.41 

3. Suits against an estate must be brought at the domicil of 
the deceased. Actions by creditors, legatees, or devisees prior to 
the partition of the estate belong to this class, as well as all ac
tions between co-heirs.42 

3s Art. 59, § 1, Code de Proc. Civ. If the defendant has no domicil in 
France, but a fLxed residence, he is to be sued at such residence, and if 
he has no fixed residence in France, he may be sued at the plaintiff's domicil. 
Formann & Co. v. Pugh, Cass. (civ.), 1\lar. 9, 1SG3, D. 1863, 1, 176; Lanier 
& Co. v. Caferrata & Co., App. Aix, Feb. 28, 1889, D. 1890, 2, 59. Accord
ing to some authorities he may sue the defendant in the latter cnse wher
ever he can find him. Augendre v. Rondard, App. Bourges, Nov. 17, 1902, 
D. 1904, 2, 7. 

39 Misa v. Blandy & Co., Cass. (req.), Dee. 26, 1899, 27 Clunet, 335; S. 
1901, 1, 30, D, 1900, 1, 90. 

A defendant who is held on a distinct cause of action must be sued at his 
domicil. Pelletan v. Harmel, App. Paris, Dec. 16, 1897; D. 1899, 2, 8. 

40 Art. 59, § 3, Code de Proc. Civ.; PILLET & NIEO).'ET, op. cit. ~:mpm note 
6, at 644, holds that the same is true of in rem actions relating to chattels. 

In the older French law the plaintiff had an option between the courts 
of the situs and the courts of the defendant's domicil. 1 GLASSON, Pnf:cis 
DE PROcEDURE CIVILE (2d ed. 1908) 286. 

41 Art. 59, § 5, Code de Proc. Civ.; Chemin de fer Victor-Emanuel v. 
Brouillet, App. Chambery, Dec. 1, 1866, S. 1867, 2, 182; 1 GLASSON, op. cit. 
supra note 40, §§ 281, 282; 1 GARSONNET & CBzAR-BRU, TRIUTf: DE PROCf.:DURC 

CIVILE ET COM!IIERCIALE (3d ed. 1912) §§ 560-563. 
42 Art. 59, § 6, Code de Proc. Civ.; 1 GLASSON op. ~it. supra note 40, §§ 

277-280; 1 GARSONNET & CEzAR-BRU, op. cit. supra note 41, §§ 5GG-55!l; 
JAl'IOT, TRAITE ELE:MENTAIRE DE PROCEDURE Cl\'ILE ET COMl'.IERCL\LE (1!)16) 
§ 319. 
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In some cases the plaintiff has an option as to where he will 
bring his suit. 

1. In "mixed" actions, 43 which are deemed to be both "real" 
and personal, suit may be brought either at the domicil of the 
defendant or at the situs of the property.4~ Actions for the 
specific performance of contracts to convey land or for the crea
tion of other rights therein and actions for the annulment of 
conveyances belong to this class. In these cases French courts 
have jurisdiction either if the land is situated in France or the 
defendant has his domicil in France.45 

2. In commercial transactions the plaintiff may bring his 
suit (1) at the defendant's domicil; (2) before the court of the 
district in which the promise was made or the goods were to be 
delivered; or (3) before the court of the district where payment 
was to be made.46 In these cases French courts have jurisdiction 
over foreign contracts if the defendant is domiciled in France, if 
the promise was made in France, or if the delivery or payment 
was to be made in France.47 

3. The local jurisdiction of French courts in matters involv
ing liability on insurance policies is regulated by a law of Jan
uary 2, 1902, according to which the plaintiff may sue the insur
ance company (1) at the domicil of the insured; (2) at the situs 
of the property in the case of fire insurance; and ( 3) at the 
place where the accident occurred in the case of accident insur
ance.48 Extending this point of view to international transac
tions, French courts are competent if the insured is domiciled in 
France, if the property is situated in France, or the accident oc
curred in France.49 In accordance with the general rule, jurisdic
tion on the part of the French courts exists, of course, also if the 
defendant is domiciled in France. 

4. An action to recover damages for a tort may be brought 
since the Law of November 26, 1923, amending article 59 of the 
Code of Civil Procedure, where the wrongful acts were com-

43 As to what are mixed actions, see 1 GLASSON, op. cit. supra noto 401 

§ 238; 1 GARSONNET & CEZAR-BRU, op. cit. supra note 41, §§ 387-394. 
44 Art. 59, § 4, Code de Proc. Civ. 
45 Plubel v. Campa, Cass. (req.), Nov. 9, 1868, S. 1869, 1, 122; Debaillot 

v. Divuy, App. Douai, Apr. 3, 1848, S. 1848, 2, 625. 
46 Art. 420, Code de Proc. Civ. 
47 Mohr & Co. v. Quieu-Haldy, Cass. (req.), Nov. 27, 1875, S. 1876, 1, 

213; De Munitiz v. Kufas, Cass. (civ.), June 5, 1905, S. 1905, 1, 305; 
D'Oliveira v. Rymkiewietz, App. Paris, Mar. 14, 1905, 2 REV. DE DR. IN'l'. 
FR. 502. 

48 102 DUVERGIER, COLLECTION DES LOIS (1902)· 5. Tho jurisdiction is 
determined by the situs of the chattels at the time the cause of action arose. 
Demon v. Comp. d'Assurances, App. Dijon, May 27, 1909, and Trib. civ. 
Douai, Nov. 19, 1909, S. 1913, 2, 22; D. 1912, 2, 215. 

49 PILLET & NmoYET, op. cit. supra note 6, at 647. 



HeinOnline  -- 36 Yale L. J. 741 1926-1927

FRENCH CONFLICT OF LAWS 741 

mitted.5° From the standpoint of the Conflict of Laws, the French 
courts will be competent in matters of tort if the tort was com
mitted in France, or, in accordance with the general rule, if the 
defendant is domiciled in France.61 

In case of collisions the law of December 14, 1897, allows the 
plaintiff to bring his suit before the court of the defendant's 
domicil or before the court of the port of refuge, or, if the col
lision occurred within French territorial waters, before the court 
of the place where the collision occurred. The French courts 
will, therefore, have jurisdiction if the defendant's domicil, or 
the port of refuge, was in France, or if the collision occurred in 
French tenitmial waters.62 

Jurisdiction may be conferred upon the French courts by agree
ment. This may be done by an express provision in a contract 
that all suits a1ising therefrom shall be determined by a specified 
Fxench court, or by what is known as an "election of domicil." t;:l 

Electing a domicil with a particular solicitor in Paris is tanta
mount to an agreement that the courts of Paris shall have juris
diction with respect to all litigation arising out of the contract, 
and that the solicitor designated shall be regarded as his agent 
for the pm·pose of receiving any process or notice in the proceed
ings. If the election of domicil is made in the plaintiff's interest 
he may waive his rights and bring the suit before the com't at the 
defendant's domicil. 

Stipulations modifying the ordinary rules of jurisdiction are 
not allowed, however, in all cases. Certain laws e.'\.'1Jressly de
clare such agreements to be null and void. For example, the 
law of January 2, 1902, prohibits such stipulations in the case of 
insm·ance contracts other than ma1ine insurance. Gd 

So far as the jmisdiction of courts may be modified by agree
ment the pa1'ties may validly confer exclusive jurisdiction upon a 
particular com-t.ss 

5o 123 DUVERGIER, op. cit. S'ltpra note 48 (1923) G82. This result was 
reached already by the courts· prior to the statute of 1923. De Rohan
Fems v. De Rohan-Rochefort, App. Paris, 1\Iar. 21, 1SG2, S. 1SG2, 2, 411; 
1\Iisa v. Blandy & Co., App. Rauen, Nov. 24, 1897, 25 Clunet, 344. 

n But art. 14 of the Civil Code is applicable, according to which a French 
plaintiff, if the defendant has no domicil in France, may sue him at his 
own domicil. Agaccio and Comp. Gen. Transatlantiquc v. Taylor, App. 
Paris, Nov. 15, 1900, 28 Clunet, 132. 

52 97 DUVERGIER, op. cit. wpra note 48, at 539. 
53 Art. 59, § 9, Code de Proc. Civ. 
54 2 RIPERT, DROIT MARITIME (1914) 800, SOl; Gres16 v. Comp. L Fonciere

Transport, Trib. Com. Seine, Nov. 17, 1904, 21 REV. INT. DE DROIT tL\Rl'I'IttE, 
732. Is this statute applicable also on grounds of public policy to forcign 
contracts? 

ss Chemin de fer de l'Ouest v. Coignet, Cass. (civ.), Aug. 13: 1S79, D. 
1880, 1, 85; Comp. Florio Rubattino v. Berne.-., Cass. (civ.), Feb. 29, lSSS, 
3 REV. INT DE DROIT !IIARITiliiE, 657; Comp. d'Assurances Maritime, 1' Italia 
v. Waller Bros., Cass. (civ.), Mar. 13, 1899, S. 1889, 1, 200; Comp. G~n. 
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2. The Jurisdiction of French Cou1·ts as Affected by the CharacM 
ter of the Plaintiff or the Defendant 

(a) Suit by French citizen. French law is peculiar and exM 
orbitant in claiming jurisdiction in all cases where the plaintiff 
is a French citizen. According to article 14 of the Civil Code 
"an alien, even not residing in France, may be summoned by the 
French court for the fulfillment of obligations contracted by him 
in France towards a French person. He may be called before 
the French courts for obligations contracted by him in a foreign 
country towards French people." This article, although referM 
ring only to contractual obligations, is given an extensive interM 
pretation and is held to include all causes of action of a personal 
or mixed character. 5 6 The rule is applicable also to partnerships 
and corporations that have their seat in France.a7 It applies also 
to foreigners who, as the result of treaty provisions or of an "auM 
thorized" domicil, are entitled to the enjoyment of all civil 
rights.58 The above jurisdiction exists although only one of the 
plaintiffs is a French citizen. 5° 

A plaintiff is entitled to the special privileges conferred by 
article 14 if he has acquired the French nationality prior to the 
commencement of the action.60 Jurisdiction cannot be conferred 
upon the French courts, however, by an assignment to a FrenchM 
man, if the original cause of action belonged to a foreigner.01 An 

Transatlantique v. Armeilla, Cass. (civ.), July 16, 1912, 28 REV. INT. DE 
DROIT MARITIME, 332; Magalhaes v. Lescarret & Duff au, App. Bordeaux, 
June 13, 1922,34 REV. INT. DE DROIT MARITIME, 1047. 

5 6 So as to obligations arising from agreements, delicts or quasi delicts. 
Comp. l'Industrie Fran!;aise v. Ryde & Co., Cass. (civ.), Aug. 12, 1872, D. 
1872, 1, 293; Lombroso & Hoepli v. Crepieux-Jamin, App. Rouen, Aug. 51 

<> 1896, 24 Clunet, 523; Agaccio and Comp. Gen. Transatlantique v. Taylor, 
supra note 51. 

As to personal claims arising out of a foreign succession, see Martin v. 
Smet, App. Douai, July 18, 1905, 33 Clunet, 185; Letts, Kamps & Cohen v. 
Rossey, App. Orleans, Nov. 18, 1896, 24 Clunet, 326; Desmit v. Wretholm, 
Trib. civ. Seine, Nov. 1919, 16 REV. DE DR. INT. PR. 421 and note. 

Where the foreigner has neither domicil nor residence in France tho 
suit must be brought before the court of the plaintiff's domicil. Formann 
& Co. v. Pugh, supra note 38. 

57 Corporations whose seat is in France and which are, therefore, re
garded as French, are entitled to the benefits of art. 14. Scott v. Bergarnin, 
Trib. civ. Seine, Jan. 9, 1894, 21 Clunet, 107; Soc. anonyme L'Eclairago 
Electrique v. Soc. Guimaraes & Co., App. Paris, July 5, 1894, 22 Clunct, 90. 

58 ~outron v. The New York, App. Paris, July 17, 1890, 19 Clunet, 901; 
Lahousse v. Lahousse, App. Paris, May 27, 1895, 22 Clunet, 819. 

50 See Misa v. Blandy & Co., supra note 39. 
oo Mahmoud-ben-Ayad v. Franco, Cass. (req.),, Jan. 16, 1867, S. 1867, 1, 

159; D. 1867, 1, 308; Saint Yves v. von Derwicz, Trib. civ. Seine, Apr. 10, 
1878, 5 Clunet, 492; Bordes v. Bordes, App. 1\Iontpellier, Feb. 19, 19001 D. 
1901, 2, 25 and note by Valery; Lowengard v. Caltaneo di Prob., Trib. civ. 
Seine, Nov. 15, 1907, 35 Clunet, 1123. 

01 In the case of the assignment of an ordinary debt, it is generally held 
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exception to this rule exists in the case of negotiable paper c~ 
and insurance policies. G3 

Whether jurisdiction exists when neither the defendant nor the 
plaintiff has a domicil or a residence in France has not been de
termined. 64 

Article 14 creates a privilege in favor of French citizens, 
which may be waived by them at the time of contracting or sub
sequently without need of compliance ·with any particular formal
ity. Such waiver exists not only when the plaintiff has express
ly agreed that a particular foreign court shall have jurisdiction, 
but also, by implication, if he has submitted to the jurisdiction of 
the courts of another country by instituting suit therein "volun
tarily and without imperious necessity."'-'~ 

(b) Suits against French citizens. Article 15 of the French 
Code provides: "A Frenchman may be called before the French 
courts for obligations contracted by him in a foreign country, 
even toward an alien." 

The above article contains the converse proposition to article 
14. This article is given a like extensive interpretation and is 
held to include all causes of action of a personal or mb~ed nature. 
A F1·ench citizen may, therefore, be sued in France by a French
man or a foreigner, although he was domiciled abroad w and 
the cause of action has no connection v.ith French territoryP 
The jurisdiction exists, although only one of the defendants is a 
French citizen.68 

The defendant need not have been a French citizen at the time 
the cause of action arose; it is sufficient that he became such 

that there is no jurisdiction. Comp. l'lndustrie fran~aise v. llyde & Co., 
supra note 56; Gouret v. Simondet, Trib. civ. Seine, Oct. 2G, 1805, 23 Clunc:t, 
595 and note; Raimon v. Schmalzer, Trib. com. Seine, Dec. 13, 1901, :m 
Clunet, 562. 

62 Wieldon v. Hebert, Cass. (req.), Aug. 13, 18:30, S. 18:57, 1, GSG. 
63 Comp. le Gresham v. Matias, App. Paris, Nov. 23, 1883, 11 Clunet, 23-!. 
'\\There the plaintiff, a Frenchman, succeeded to the rights of a foreigner 

by subrogation, it was held likewise that the French court had jurisdiction. 
Loth v. Fiedler, Trib. civ. Seine, !llay 8, 1911, 38 Clunet, 1198, 7 REV. DE DR. 

INT. PR. 637. 
64 In favor of such jurisdiction, see Collett v. Bt!renger, Trib. civ. Bd

fort, Illay 28, 1924, 52 Clunet, 690; PILLET & Nmon:r, op. t:it. :mpra note G, 
at 657. 

To the effect that there is no jurisdiction in the above case, see 1 GLASJO~, 
op. cit. supra note 40, at 284, 285. 

ss Dreyfus v. Comp. d'Assur. Arcangelo, Cru:s. (1·eq.), Feb. 13, 1882, D. 
1882, 1, 129; Lefl.ere & Co. v. Betim, Cass. (req.), July 1, 1S9G, S. 1000, 1, 
355; De !l!aia Lima v. Douat, Cass. (req.), Mar. 28, 1922, D. 1!122, 1, 104. 

66 Barral v. Tarlier, App. Bourges, Jan. 19, 1899, D. 1902, 2, 57 and note 
by Bartin. 

67 1 PILLET, op. cit. sup;-a note 2, at 389. 
68 .Misa v. Blanchr & Co., sup;-a note 39. 
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prior to the commencement of the suit.69 The jurisdiction of the 
French courts, so far as it is based on article 15 of the Civil Code, 
applies equally to foreigners who have acquired an "authorized" 
domicil in France in accordance with article 13 of the Civil 
Code.70 

Whether suit may be brought by virtue of article 15 of the 
Civil Code when neither the defendant nor the plaintiff is dOini· 
ciled in France or is a resident of France is undecided.11 

A foreign court is regarded from the standpoint of the French 
law as having no jurisdiction in personal or mixed actions 
against a Frenchman, unless the latter has either expressly 72 

or by implication 73 waived his right to be sued in France. In 
the absence of such renunciation, a judgment against a French 
citizen rendered abroad is not entitled to execution in France.74 

(c) Suits between foreigners. The French courts are said to 
be incompetent on principle with respect to suits between for· 
eigners. It has been the theory of the French courts that they 
were established to do justice in suits to which French citizens 
were parties, and not in others. Necessity and the dictates of 
justice have imposed, however, in the course of time, so many ex· 
ceptions to the rule that little remains of it. Suit may be brought 
between foreigners in the following cases : 

1. In "real" actions respecting immovables in France.76 

2. With respect to successions opening in France.70 

3. In matters falling within article 420 of the Code of Civil 
P1·ocedure.77 

4. In the case of delicts or quasi-delicts committed in France.78 

5. In other cases affecting French public order.79 

o9 Mahmoud-ben-Ayad v. Franco, supra note 60. 
10 Kratz-Boussac v. Soc. Eisenwecke-Gaggenau, App. Paris, Dec. 22, 1892, 

D. 1893,2, 157; Appleyard v. Bachelor, App. Rennes, Apr. 27, 1847, D. 1847, 
2, 170. 

11 See Collett v. Berenger, supra note 64. 
12 For example, by an express agreement conferring jurisdiction upon n 

particular court. Chemin de fer de l'Ouest v. Coignet, supra note 55; Li· 
quidateurs des forges v. Mandet, App. Rennes, Jan. 14, 1892, 19 Clunet, 431. 

73 Ward, Adams, Newling v. Reinert, Trib. civ. Seine, Feb. 1, 1910, 37 
Clunet, 878; Moreau v. Montagu-Hawkins, App. Paris, July 27, 1886, 13 
Clunet, 712. 

It has been held that instituting a suit and obtaining judgment in a 
foreign court constituted such a waiver that no suit could be brought 
thereafter in France by virtue of Article 15 of the Civil Code. Shorter, 
Clements & Shorter v. Mathias, Trib. civ. Seine, June 24, 1893, 20 Clunet, 
1149. But see contra, Stinnes v. Soulier, App. Paris, Mar. 24, 1911, S. 
1912, 2, 51. 

74 Yung v. Dreyfus & Fould, App. Paris, Jan. 28, 1885, 12 Clunet, 539. 
1s Art. 3, par. 2, Civ. Code; art. 59, § 3, Code de Proc. Civ.; Les heritiors 

de Gerardy, Colmar, Aug. 12, 1817, S. 1818, 2, 316. 
10 Art. 59, § 6, Code de Proc. Civ. 
11 That is, where a commercial contract is made or is to be performed in 
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6. For the enforcement of foreign judsments.80 

7. With respect to provisional, urgent, or conservatory meas
ures.81 

8. On account of the personality of one of the parties. 
a. Where either the plaintiff or the defendant has ob

tained an "authorized" domicil in France; s:: or 
b. Where one of the parties, plaintiff or defendant, is a 

French citizen, although the other parties are foreign
ers.83 

9. Where the defendant has agreed to submit to the jurisdic
tion of the French courts.8 ' 

All that remains of the incompetency of the French courts, 
where both parties are foreigners, is practically the following: 
No jurisdiction exists (1) in suits relating to status; 8~ (2) with 
respect to suits not falling within article 420 of the Code of Civil 
Procedure; ss and (3) with respect to torts committed outside of 
France.87 But even in these cases jurisdiction is taken if the 
refusal to do so would be tantamount to a denial of justice or if it 
appears that the French courts would be in a better position to do 
justice.88 

France. Tideman v. Tideman, App. Bordeau.'>:, June 1, 1898, 25 Clunct, 10;jG; 
Fritze & Co. v. Wilson Sons & Co., App. Rennes, May 30, 1899, f!G Clunct, 
998; Comp. Dempster v. Rokosu, Court of Appeals of French Equatorial 
Africa, Feb. 22, 1921, S. 1923, 2, 41 and note by Niboyct; Loth v. Fiedler, 
supra note 63; Gordon-Bennett v. Barnard, App. Paris, Jan. 12, 1900, 2'1 
Clunet, 569. 

'1'8 DeRohan-Fenis v. DeRohan-Rochefort, supra note 50; Chemin de fer 
Lyon-Mediterr. v. Routin, Rochon, Cass. (req.), Mar. 31, 1875, 3 Clunct, 
272; Misa v. Blandy & Co., supra note 50. 

79 On this ground suits for maintenance and support have been enter
tained where the parties, though foreigners, resided in France. Guerrier 
v. Guerrier, Cass. (req.), July 22, 1903, 31 Clunet, 355. 

8D Harding v. Muriel, Cass. ( civ.), l\Iar. 10, 1863, S. 18G3, 1, 293. 
81 The Securities Ins. Co. v. Lancashire, Trib. Civ. Bordeau.'>:, Jan. 21, 

1895, 24 Clunet, 360 (garnishment) ; Arena v. Bailey, App. Alger, Mar. 1, 
1897, 25 Clunet, 143 (attachment of vessel). 

sz In these cases articles 14 and 15 of the Code de Proc. Civ. are applic
able. See supra pages 742-744. 

8 3 Misa v. Blandy & Co., supra note 39. 
84 Italian Pegamoid Synd. v. Soc. Dynamite Nobel, App. Paris, May 18, 

1901, 29 Clunet, 575. 
ss I\Iusa v. I\Iusa, App. Amiens, Nov. 16, 1897, 25 Clunet, 895 (divorce). 
86 Rivet Sons v. Goldberger, Trib. Com. Seine, Dec. 3, 1895, 24 Clunet, 

1016 (bill of exchange). 
8'1' De Munitiz v. Kufas, Cass. (civ.), June 5, 1905, 32 Clunet, 9G4 (col

lision between foreign vessels outside of French territorial water:>). 
s8 Jurisdiction has been taken in many instances because the defendant 

was domiciled in France or possessed abroad neither a known domicil nor 
residence and it was assumed, therefore, that the plaintiff could not sue in 
any foreign tribunal. Randall v. Thierney, App. :M:ontpellier, May 9, 1890, 
17 Clunet, 862; Keller v. Keller, App. Paris, Jan. 21, 1897, 2·1 Clunct, !:;G2; 
Oberhauser v. Oberhauser, App. Paris, Dec. 5, 1890, S. 1892, 2, 2:33, and 
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The incompetency of the French courts by reason of the fact 
that both parties are foreigners, so far as it still exists, is of a 
peculiar character. On the one hand, it is held that the defense 
of want of jurisdiction must be raised by the defendant at the 
very outset of the proceedings; 89 French courts, on the other 
hand, may declare themselves to be without jurisdiction in these 
cases ex officio, notwithstanding the defendant's expressed or im· 
plied consent to the exercise of jurisdiction.90 

3. Jurisdiction with Respect to Foreign Corporations and Pa.rt· 
nerships 91 

As seen above, certain suits relating to partnerships and cor· 
porations must be brought before the courts of the state where 
they have their seat (siege social).92 As regards all other suits 
by or against partnerships or corporations the ordinary rules 
relating to jurisdiction apply. Foreign corporations and part· 
nerships are deemed to have a domicil in France if they have a 
branch there.93 Articles 14 and 15 of the Civil Code embrace 
French partnerships and corporations as well as citizens 04 and 
the limitations upon the jurisdiction of the French courts with 

note by Pillet; Klein v. Klein, Cass. (req.), July 29, 1912, S. 1913, 1, 425; 
but see Robertson, Cob & Co. v. Wadia, App. Paris, Oct. 28, 1924, 52 Clunot, 
692, where an exception to the jurisdiction was sustained because tho deM 
fondant's "legal" domicil was in India, although he had either a do facto 
domicil or a residence in France. 

8 9 Forcella v. Mina Gindel, App. Aix, May 6, 1908, 39 Clunet, 830. 
9o Strauss v. Workman, Clark & Co., App. Douai, Jan. 22, 1890, 19 Clunot, 

903; Gouvernement Grec v. Gouvernement Italien, App. Bordeaux, Dec. 4, 
1917, 46 Clunet, 736. 

The fact that the court can take jurisdiction at its discretion where the 
defendant does not object to the jurisdiction accounts for the divorces 
granted to foreigners in France. 

91 As to the meaning of foreign corporations or partnerships in connec
tion with the jurisdiction of courts, see 2 LYON-CAEN & REJNAULT, TRAITfl 
DE DROIT COMMERCIALE (4th ed. 1908) part 2, 573 et seq. 

92 Art. 59, Code de Proc. Civ.; supra page 739; Chemin de for Victor 
Emmanuel v. Brouillet, App. Chambery, Dec. 1, 1866, S. 1867, 2, 182. 2 
LYON-CAEN & RENAULT, op. cit. supra note 911 part 2, 536, holds that art. 
59 applies only to French partnerships and corporations. 

By the seat of a corporation or partnership is meant the place where it 
has its administration and offices. 2 LYON-CAEN & RENAULT, op. cit. supra 
note 91, part 2, 578. 

93 Banque Ottomane v. Racine, Cass. (civ.), Mar. 4, 1885, 12 Clunct, 304, 
445; S. 1885, 1, 169; Dettweiler v. Soc. Gen. Alsacienne, App. Paris, Feb. 10, 
1899, 26 Clunet, 522. 

94 According to art. 14 of the Code de Proc. Civ., foreign corporations and 
partnerships may be sued, therefore, by French plaintiffs in France, al
though the cause of action arose abroad. This is true, even if such part• 
nership or corporation has no branch in France. Iguasi v. Comp. des 
chemins de fer Andalous, Trib. civ. Seine, Mar. 12, 1898, 16 REVUE DES 

Som:ETEis, 315; Comp. des chemins de fer du Sud de l'Espagne, Trib. civ. 
Seine, Feb. 17, 1905, 24 REVUE DES SoCIETES, 158. 
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1·espect to foreigners are equally applicable to suits between for
eign partnerships or corporations.~~ 

foreign corporations not authorized to do business in France 
cannot sue in the French courts but rna:\' be sued therein.00 

4. Jurisdiction and Service of Process 
As stated above, the jurisdiction of the French courts, even in 

personal actions is never based upon personal service of the de
fendant in the Anglo-American sense. For the validity of a 
judgment it is necessary, however, that the defendant should 
have been properly cited. Personal service is sufficient, though 
not necessary.9

' If no personal service is made, the rules for cit
ing the defendant into court vary in accordance with his resi
dence. If the defendant is domiciled in France or is a resident 
of France, the sheriff may leave the writ with some one at the 
defendant's residence.us If no relative or servant c..'ln be found 
at the residence, he may leave it with a neighbor and if the 
neighbor is umYilling to accept it, ·with the mayor of the town.:JJ 

If the foreign partnership or corporation hns a branch in France, suit 
may be brought there. Banque Ottomane v. Racine, :mpm note !13; £ce 
note by Lyon-Caen, S. 1885, 1, 169. If it has no branch in France the 
plaintiff may bring the action before the court of his domicil. Banque Im
periale Ottomane v. Racine, App. Aix, Jan. 1G, 1883, D. 188·1, 2, SS. 

A French plaintiff may, of course, waive this privilege to £U(' the foreign 
corporation or partnership in France and a French stockholder in a foreign 
corporation will be deemed to have done so if the articles of incorporation 
confer jurisdiction in the matter upon the courts of the state where tho 
partnership or corporation has its seat. Comp. des chemins de fer Victor 
Emmanuel v. Cleray, Cas. (civ.), Aug. 24, 18G9, D. 18G9, 1, 500. 

A French stockholder sued by the French corporation and who, according 
to art. 15 of the Code de Proc. Civ., may be sued before a French court, 
may in like manner object to the jurisdiction of the French courts where 
the articles of incorporation contain a provision conferring jurkdiction upon 
the court of the state where the corporation has its seat or domicil. 2 
LYON-CAEN & RENAULT, op. cit. :mpra note 91, part 2, page 538; App. Paris, 
Dec. 2, 1894, LE DROIT, Apr. 16-17, 1894, cited by 2 LYON-CAEN & ReNAULT, 
op. cit. supra note 91, part 2, 538 n. 

95 2 LYON-CAEN & RENAULT, op. cit. ::mpra note 91, pn:rt 2, 538; Trib. ci\•. 
Seine, Jan. 30, 1892, Le Droit, Feb. 25, 1892, cited by LYON-CAEN & RE~•
AULT, loc. cit. supra note 94. 

96 Trone v. Chemins de fer russes, Cass. (civ.), Nov. 14, 1SV.1, S. lSGG, 
1, 135. 

97 Soc. Sternberg & Co. v. Metzger & Co., App. Paris, May 18, 1!111, 8 
REV. DE DR. INT. PR. 87 and note. 

9S A foreign corporation or partnership will be deemed domiciled in 
France for purposes of service if it hns a branch establishment in France. 
Banque Ottomane v. Racine, supra note 93; Dettv:cile1· v. Soc. G(n. Al£n
cienne, supra note 93. 

99 Art. 68, Code de Proc. Civ.; Tornu v. Houscz, Cass. (ci\'.), July 2S, 
1902, 30 Clunet, 325; 1:\Iartinez v. 1\Iartinez, Cass. (rcq.), June 1·1, 1910, :}!) 

Clunet, 209. 
If the defendant has elected a domicil ·with somebody in France for the 
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If the defendant has no known domicil or residence in France 
but has a known foreign domicil, the writ must be served on the 
Procureur General, who must visa it and have it forwarded to the 
defendant through the Foreign Offi.ce.100 If the foreign domicil 
of the defendant is unknown, the writ may be nailed on the prin~ 
cipal door of the court before which the suit is brought.101 

The return day of the summons is fixed by law-with respect 
to residents in the United States it is two months 102-and unless 
the legal requirements in this regard are strictly complied with 

' the judgment is void.103 

It is not necessary for the validity of the judgment, however, 
that the defendant shall have actually received notice of the 
pendency of the action before such return day.104 With respect 
to defendants living abroad it is sufficient that the writ was 
served upon and visad by the Procureur General, who is deemed 
the defendant's agent for the purpose of receiving the writ.100 

PROCEDURE 

It is a universal rule, based upon the necessity of things, that 
matters relating to procedure must be controlled exclusively by 
the local law of the forum. Law can be administered effectively 
only by the legal machinery of the state in which the suit is 
brought. The mode of bringing the defendant into court, the 
pleadings in the· case and the other steps in the trial and on ap~ 
peal must, therefore, conform to such law. 100 Anglo-American 

purpose of tlie suit, the summons and complaint may be left at such place. 
Philippart v. Isaac, App. Paris, Aug. 3, 1883, 11 Clunet, 57. 

1oo Art. 69, § 10, Code of Proc. Civ.; Larquie v. Larquie, Cass. (civ.), Nov, 
20, 1889, 17 Clunet, 278; Dubief v. Comp. Com. de Madagascar, App. Lyon, 
Dec. 28, 1906, 35 Clunet, 833. 

These provisions have been simplified with respect to countries that have 
adhered to the Convention of the Hague of July 17, 1905. 

101 Art. 69, § 8, Code de Proc. Civ. 
102 Law of Mar. 13, 1922, 122 DUVERGIER, op cit. supra, note 48 (1922) 111. 
103Jouet v. Murray Scott, Cass. (Req.), Feb. 21, 1900, 27 Clunct, 779; 

Brasserie royale hollandaise v. Micheau, App. Paris, Jan. 23, 1895, 22 
Clunet, 574. 

10~ Helstein v. Mignot, Cass. (Req.), May 12, 1886, 14 Clunet, 179; Oliva 
v. Marty, Cass. (Req.), June 28, 1905, 33 Clunet, 174; S. 1909, 1, 237 and 
note. 

If art. 60, § 9, Code de Proc. Civ. is not complied with, the judgment is 
void. Joffre v. Joffre, App. Montpellier, Jan. 27, 1902, 29 Clunct, 551. 
Cmtra: Soc. The Val de Travers Asphalt Paving v. Soc. l'Asphaltc, Trib. 
com; Seine, Sept. 13, 1912, 40 Clunet, 553, where it was held that n judg
ment by default was void, notice of the suit having been given to tho de
fendant by the French consul after the judgment had been pronounced. 

1os Lervat v. Bladier, App. Toulouse, Jan. 10, 1899, 27 Clunet, 328; 
Azuelos & Soria v. Soc. des Mines, App. Alger, Dec. 18, 1906, 34 Clunet, 701. 

1os So also what objects are subject to attachment. Gyo v. Faber, App. 
Paris, Jan. 13, 1898, 25 Clunet, 1071. 
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law has gone much beyond this, however, and frequently has 
labeled a matter one of "procedure" and as being subject to the 
local law of the forum, when the matter in reality affected the 
substantive rights of the parties. French law, following the 
general continental point of view, has given to the term "pro
cedure" a narrower meaning. For example, the statute of frauds 
is deemed to affect the legal relations of the parties and is con
trolled, therefore, by the law governing those relations. Under 
article 1341 of the F1·ench Civil Code no contract involving more 
than 150 francs can be proved unless there is a written memo
randum. This provision is applicable, however, only to French 
contracts. Hence, if a contract is entered into in England and 
does not fall within the English statute of frauds it may be 
proved in France by parol, although the amount involved is more 
than 150 francs.107 This conclusion follows from the general 
point of view which regards all means of proof as affecting the 
rights of the parties. 108 It is contended that in so far as the in
terests of a party a1·e concerned no valid distinction can be made 
between the requirement of a Wiiting as a substantive part of a 
transaction, or as a means of proof, for a right that cannot be 
proved is of little value. As no one can foresee the place where 
litigation a1ising from a particular transaction may be brought, 
it is felt that compliance with the law of the place Vlhere the 
transaction took place should be sufficient. 

Once the kind of evidence admissible in a case is determined 
with reference to the above rule, the local law of the forum re
asserts itself, for it is well recognized that the "administration" 
of parol proof is controlled by the lo~l law of the forum as a 
part of its procedure. Thus, if a contract is made in England, 
the English law will determine whether it can be proved by 
parol in France. If the English law allows it to be so proved, 
the proof is admitted by the French courts in the manner that 
is customary in France. 

As 1·egards the statute of limitations, it became early estab
lished in Anglo-American law that it was a matter of procedure 
to be governed by the local law of the forum. In France the 
authorities are about equally divided. Some hold that the law 
of the forum controls. 100 Others say that the statute of limita-

101 Eenton v. Horeau, Cass. ( civ.), Aug. 24, 1880, 7 Clunet, 480; D. 1880, 
1, 447; see Lorenzen, The Stat1tte of Frat!ds and the C€mjlict of Lawa 
(1923) 32 YALE LAW JoURNAL, 311, 320 and note. 

1os Princess Roukia v. Kramer, Cass. {civ.), !l!ny 23, 1892, 19 Clunet, 
1176; S. 1892, 1, 521; Abdy v. Abdy, Cass. (civ.), Feb. 6, 1905, 33 Clunet, 
412. 

1o9 Albrecht v. Schaeffer, Cass. (civ.), Jnn. 13, 1869, D. 1869, 1, 135; 
Wehrle v. Letwinoff, Trib. civ. Seine, Nov. 28, 1891, 19 Clunet, 712; Hol
bron v. Duval, Oct. 27, 1911, 39 Clunet, 1195; Fritze & Co. v. Wilson 
Sons & Co., supra note 77; Taillepied de Eondy v. Lemnrquis, App. Paris, 
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tions is governed by the law of the defendant's domicil, but in 
these cases the lex domicilii of the defendant and the lex fori 
coincided. no Other courts have applied the law of the place 
where the contract was made 111 or to be performed. 112 It has 
been held also that the law of the place of contracting governs 
if it is of shorter duration than that of the forum, but that effect 
will not be given to it, on grounds of public policy, if it is of 
longer duration. 113 According to this view the statute of limita
tions is regarded as affecting the substantive rights of the 
parties, but to involve also a matter of policy, in the face of 
which a foreign statute of a longer period will not be enforced. 

If the law of the forum regards a matter as relating to pro
cedure and the foreign law regards it as a matter of substance, 
the "qualification" of the law of the forum controls 114 in accord
ance with the general principles mentioned above. 11G 

FOREIGN JUDGMENTS AND ARBITRAL AWARDS . 
The legislative provisions on this subject ·are contained in ar

ticles 546 of the Code of Civil Procedure and article 2123 of the 
Civil Code. The former provides that foreign judgments shall 
be subject to execution only in· the manner provided in article 
2123 of the Civil Code. The latter provision is to the effect that 
foreign judgments shall be a lien upon property in France only 
after being declared executory by a French tribunal, excepting 
treaty provisions to the contrary. 

Contrary to Anglo-American law, foreign judgments are en
forceable as such in Fra1.1ce, but before execution will issue an 
exequatur must have been obtained from a court of first in-

Nov. 20, 1906, 34 Clunet, 417; Rochaid Dahdah v. Elias Mussali, App. Al· 
ger, Jan. 17, 1889, 16 Clunet, 659. 

110 Albrecht v. Schaeffer, supra note 109; Noto v. Pacini, Trib. civ. Seine, 
Dec. 11, 1893, 21 Clunet, 145; Taillepied de Bondy v. Lemarquis, supra 
note 109. 

tn Lemoine v. Lapenne, App. Chambery, Feb. 12, 1869, S. 1870, 2, 9; D. 
1871, 2, 118; Bourcier & Co. v. Boyer, Trib. com. Marseille, Oct. 25, 1880, 8 
Clunet, 258; Simon v. Briet, App. Bordeaux, Mar. 1, 1889, D. 1890, 2, 89; 
Cauhaperou v. Comp. des chemins de fer, Trib. com. Bordeaux, Apr. 27, 
1891, 19 Clunet, 1004; Lupi v. Le Prince de Bourbon, Trib. civ. Seine, Nov. 
14, 1890, 19 Clunet, 987; Attal & Khayat v. Burge! & Nataf, Trib. civ. 
Tunis, June 15, 1891, 18 Clunet, 1238; Degiorgio & Muscat v. Saverio Zahra, 
Trib. civ. Tunis, Dec. 26, 1889, 25 Clunet, 557; Guide! v. Forcella, Trib. 
civ. Marseille, Oct. 31, 1906, 34 Clunet, 416. 

n2 Aubrey v. Debaise, App. Paris, Mar. 29, 1836, S. 1836, 2, 457; Bajon 
de Pino v. Denis, App. Bordeaux, Dec. 26, 1876, S. 1877, 2, 108; Gillet v. 
Dumas, Trib. civ. Seine, Feb. 19, 1889, 16 Clunet, 621. 

113 Widerkehr v. Oppenheimer, App. Colmar, Mar. 11, 1925, 21 REV. DE 
DR. INT. PR. 112; see also COMMENTS (1919) 28 YALE LAW JOURNAL, 492. 

114 PILLET & NmoYET, op. cit. supra note 6, at 503. 
11s Supra page 735. 
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stance.116 Such exequatur will be granted only if the foreign 
judgment satisfies the following requirements: 

1. The judgment 1nu43t be ·z1alid and cn/oi"ceable in the state 
'Where rendered. If the judgment is subject to execution in the 
foreign country it may be declared executory in France not,vith
standing the fact that it may be subject to an appeal or to other 
recourse. 117 The judgment will not be enforced if it has been 
discharged under the law of the foreign state, 113 or if its execu
tion is barred in such state by the statute of limitations. no 

2. The jzulg·ment 1nust have been rendered by a court 'Which 
had ju·risdiction. According to the decisions of the French 
courts the judgment must have been rendered by a foreign 
court having jurisdiction from the standpoint of the French 
law. If, in the eyes of the French law, the French courts had 
jurisdiction in the matter, the foreign judgment will not be en
forced. The rule is of particular importance in viev: of article 
15 of the Civil Code, according to which suits against French citi
zens belong to the jurisdiction of the French courts unless they 
have waived their right to such jurisdiction. l!:Q The rule ap
plies also to the other situations in which the French courts claim 
jurisdiction, for example, where the promise was made or the 
goods were to be delivered in France, or the place of payment 
was in France (article 420, Code of Civil Procedure) or where 
the succession opened in France (article 59, Code of Civil Pro
cedure). 

If, according to the general rules governing jurisdiction in· 
France, the French courts are without jurisdiction in the matter, 
is the jurisdiction of the foreign court to be determined v.ith 
reference to its ov;rn rules or v.ith reference to the French rules? 
The French courts apply here their mvn rules governing juris
diction as set forth above. 121 Articles 14 and 15 of the French 
Civil Code are not deemed applicable, ho\Yever, b~~ \Vay of anal-

11s Baum v. Colin, App. Nancy, Feb. 2, 1SS9, 16 Clunet, 4G3. 
117 Depretis v. Lowengard, App. Lyon, Jan. 21, 1897, 2·1 Clunet, 707; 

Smith & Anderson v. Assureurs, App. Rouen, Apr. 20, 1SSO, 8 Clunct, GO; 
Sir Fitz-Gerald v. Sir Henry Evans, Cass. (Req.), June 5, 1872, 1 Clunet, 
121; George Smith & Sons v. !'Atlantique, Cnss. (Rcq.), June 23, 1SS1, D. 
1881, 1, 337. 

11s Scaramanga v. Benard, Cass. ( civ.), Dec. 9, 1903, 31 Clunet, 3!11; 
Save v. Passama, App. Toulouse, Feb. 4, 1886, 13 Clunet, 332. 

119 Lemoine v. Lapenne, supra note 111. 
120 Bozzono & Co. v. Comte, App. Lyon, June 18, 1907, 35 Clunet, 158; 

Bertoncini v. Guimet, App. Grenoble, July 7, 1894, 22 Clunet, 10-17; Bng
getti & Co. v. Crepini, App. Ai.x, July 22, 1901, S. 1903, 2, :J05 and note 
by Audinet; Guiral-Harmignies v. Cahen, App. Rouen, 1\Iay 4, 18!18, 2G 
Clunet, 836. Contra: :Mario Olivari & Co. v. Rochette Bros., App. ChnmbGry, 
Aug. 13, 1900, S. 1903, 2, 305; Ferralnsco Bros. & Ru£smnnn, App. Paris, 
Aug. 12, 1902, 30 Clunet, 169. 

121 Supra page 747. 
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ogy to suits arising in foreign countries. 122 A curious exception 
appears to exist in France with respect to the recognition of 
foreign divorces between persons of Jewish faith, pronounced 
by a rabbi in a country of which the particular parties are not 
subjects. These divorces have been recognized in France, though 
the foreign jurisdiction cannot be justified by the French prin
ciples governing jurisdiction. 123 

If the courts of the foreign country where the judgment was 
rendered were competent in accordance with the rules governing 
jurisdiction adopted by the French courts, it is of no consequence 
that the judgment was not rendered by the proper local court. 
This is a matter of lo~allaw and will not be inquired into when 
the judgment is called into question in France. 124 

Assuming that the foreign court had jurisdiction within the 
meaning of the French law, it is not necessary that process 
should have been served personally upon the defendant or that 
he should have appeared in the action. 125 The mode of citing 
the defendant into court, as has been shown above, is not a mat
ter of jurisdiction, but of procedure, and it is sufficient if such 
citation satisfies the law of the state where the judgment was 
rendered. 126 

3. The judgment must have been rendered on the merits and 
deemed to be well rendered in the eyes of the French law. Under 
the Ordinance of 1629 the French courts enforced foreign judg

. ments obtained by Frenchmen without a review of the merits, 
·but no effect was given to judgments against Frenchmen. A 
plaintiff having a foreign judgment against a Frenchman would 
have to sue, therefore, again in France on the original cause of 
action. Under the Code Napoleon, according to the statements 
made in some cases, a distinction is made between foreign judg
ments against foreigners, which are conclusive, and foreign 
judgments against Frenchmen, which will not be rendered ex
ecutory in France without a re-examination of the merits. 121 

More commonly, however, no distinction is made as regards the 

122 PILLET & NmoYET, op. cit. supra note 6, at 689. 
123 Cyon v. Antoine, App. Paris, Dec. 12, 1919, 47 Clunet, 629; Zenker 

v. Falkinflick, Trib. civ. Seine, Aug. 10, 1905, 2 REV. DE DR. INT. l'R. 181. 
124 Mario Olivari & Co. v. Rochette Bros., supra note 120. 
12s Supra page 747. 
12sDepretis v. Lowengard, supra note 117; Hutchinson v. Minot, App. 

Paris, Mar. 19, 1902, 30 Clunet, 634. 
121 In the following cases it was held that a foreign judgment against 

a French citizen would be re-examined: Hess & Co. v. Lafon, Jan. 14, 1901, 
28 Clunet, 149; Halphen v. Lowell & Jurgens, Cass. (civ.), Feb. 9, 1892, 
20 Clunet, 541, S. 1892, 1, 201. 

In the following cases it was held that a judgment between foreigners 
would not be re-examined as to its merits: Lazare Bloch v. Burghard, 
Trib. civ. Seine, Feb. 21, 1896, 23 Clunet, 621; Chemin de fer central Ar
gentin v. Stanley, App. Paris, Aug. 8, 1866, S. 1867, 2, 101. 
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conclusiveness of foreign judgments by reason of the nationality 
of the defendant. 125 Some decisions regard all foreign judg
ments satisfying the general requirements laid down by the 
French courts for the enforcement of foreign judgments as con
clusive; 129 but this doctrine is rejected in France by an over
whelming weight of authority y,•hich, in the absence of treaty 
provisions, allows a re-examination of the merits in all cases. 1 : 0 

The courts favoring this view are divided with reference to the 
extent to which the revision of the foreign judgment may be 
carried. Some allow new issues to be raised, new proofs to be 
introduced, and a new judgment to be rendered (system of 
integral revision) .131 Others limit the court to an examination 
of whether the foreign judgment was well rendered on the issues 
presented (system of limited revision) .13~ The courts adopting 
the system of limited revision have held that the amount of the 
foreign judgment cannot be increased. 133 Execution has been 
granted, however, for a part only of the foreign judgment, 1~' 
and a set-off has been allowed to defeat the exequatur, although 
it arose subsequent to the time of the rendition of the foreign 
judgment. 13~ 

Enforcement will be denied whenever the French court con
cludes that the foreign judgment was not well rendered, for ex
ample, where in the opinion of the French court the plaintiff had 

12s See note to Halphen v. Lowell & Jurgens, supra. note 127, S. 1892, 1, 
at 203. 

129 Harrison v. Hart, Bridges & Sons, App. Douai, :Mar. 17, 1900, 28 
Clunet, 785; Bary Cohn v. Furn Trib. civ. Boulogne, Nov. 10, 1905, and Apr. 
27, 1906, 3 REV. DE DR. INT. l'R. 751. 

13o Halphen v. Lowell & Jurgens, supra note 127; He.ss & Co. v. Lafon, 
supra note 127; Scaramanga v. Benard, supra. note 118; Kallmes v. 
Antony, App. Toulouse, Feb. 12, 1912, 39 Clunet, 1175. 

131 Werner v. Gordon & Betzold, Cass. (Req.), Aug. 21, 1882, 10 Clunet, 
289; Meridew v. Luddy, App. Douai, Dec. 22, 1863, S. 186G, 2, GO; Rajecld 
v. Hartmann & l'llallet, App. Paris, Apr. 22, 1864, S. 18G5, 2, GO; Harding 
v. The Darlington Wagon Co., App. Caen, Mar. 21, 1892, 19 Clunet, 977. 

132 Mathieu v. Didion, App. Nancy, July 6, 1877, D. 1878, 2, 220; Com
pagnie Int. d'Electricite v. Soc. Jounod, Trib. civ. Seine, Oct. 31, 1911, 39 
Clunet, 533. 

133 Chemin de fer Argentin v. Stanley, supra. note 127; Evans v. Fitz
gerald, App. Angers, Apr. 23, 1869, D. 1869, 2, 218; Sarazin v. Sotta, App. 
Bordeau.-.., June 29, 1893, 21 Clunet, 323; Lehnemann v. Boissiere, Trib. civ. 
Nantes, Nov. 25, 1895, 23 Clunet, 625; Wattermann v. Filleul Brohy, App. 
Paris, Apr. 1, 1898, 26 Clunet, 562. 

13<l Sautter v. Perret, App. Paris, Jan. 27, 1837, S. 1837, 2, 174; Sarazin 
v. Sotta, supra. note 133; Lehnemann v. Boissii!re, supra. note 133; Damen.::z 
v. Foreau, App. Paris, Jan. 19, 1905, 32 Clunet, 3G2, where the damages 
were reduced to one-half. 

13~ Synd. Richer & Co. v. Detouehe, Cass. (civ.), June 26, 1905, S. 1905, 
1, 433; Baum v. Collin, Trib. civ. Nancy, Mar. 25, 1890, 18 Clunet, 923. 
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not proved his claim,136 or the foreign judge did not sufficiently 
appreciate the defense interposed by the defendant. 137 

Certain decisions lend support to the view that if the foreign 
judgment sanctions principles of the Conflict of Laws not recog
nized by the French courts the exequatur will be refused, a view 
which is approved by writers of the greatest authority. 138 

4. The judgment will not be enforced in France if such en
forcement would violate the French public policy. On this 
ground an exequatur has been denied to a foreign judgment 
where it appeared that the defendant had not been regularly 
cited and had no chance to defend, 139 where the contract for the 
breach of which the judgment was rendered was to the detri
ment of French consumers, 140 or where the foreign judgment 
was in conflict with a prior French decision on the same cause of 
action. 141 The French Court of Cassation has gone so far as to 
hold that the foreign judgment should not be enforced on grounds 
of policy where suit on the same cause of action was still pend
ing in France. 142 

Judgments by default may be declared executory in France 
on the same conditions as judgments in contested cases. 143 

The exequatur gives to the foreign judgment the same effect 
as it would have in the foreign country, subject to the French 
rules of public order. 144 

136 Dupont v. Crepin, App. Douai, Jan. 3, 1845, S. 1845, 2, 513. 
1a1 Rajecki v. Hartmann & Mallet, supra note 131. 
138 PILLET & NmoYET, op. cit. supra note 6, at 691; 12 AUBRY & RAU1 

DROIT CIVIL FRANQAIS (5th ed. 1922) 497 n. and cases there cited. 
139 Le Goaster v. Diringer, Cass. (Req.), Nov. 11, 1908, 5 REV. DE DR. INT. 

PR. 227. 
140 Comp. Tharsis Sulphur & Copper, Ltd. v. Liquidateur de la Soc. des 

Metaux, Trib. civ. Seine, May 25, 1892, 19 Clunet, 970. 
The Tribunal of the Seine held that a judgment by a German court 

granting a divorce to a German husband against a wife who was French 
by birth, basing its decision on the ground that she entertained anti-Ger
man sentiments, and making ironical and defamatory statements concern• 
ing French women, would not be enforced in France because contrary to 
French public policy. Cahn v. Dennery, Trib. civ. Seine, Nov. 231 19221 50 
Clunet, 295. 

141 Pavoncelli & Albertini v. Mallet Bros., Cass. (civ.), Nov. 181 18911 

· 3 Clunet, 667; Huaux v. Huaux, App. Paris, Nov. 28, 1912, 9 REV. DEl DR. 
AlT. PR. 849; Franzi v. La Mutuelle de France, App. Lyon, Oct. 151 1920, 17 
REV. DE DR. INT. PR. 522. 

An exequatur was granted during the pendency of an appeal from a 
court of first instance involving the same cause of action. Levy v. Kuntz, 
App. Paris, June 24, 1909, 37 Clunet, 162. 

142 Negrotto v. Herzog, Cass. (civ.), Mar. 10, 1914, 10 REV. DE DR. INT. PR, 
449. 

143 Hutchinson v. Minet, supra note 126; Bapst v. The Crown Exploration' 
Co., Ltd., App. Paris, Apr. 20, 1905, REV. DE DR. INT. PR. 344; Ward Oliver 
v. Blanc & Dambmann, App. Paris, Apr. 19, 1905, 1 REV. DE DR. INT. PR. 340, 

144 If the judgment is against se~eral defendants who are jointly and 
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The effect of foreign judgments in the absence of an c;t•equatw·. 
The statement is frequently made that foreign judgments relat
ing to status and capacity are entitled to recognition in France 
without the need of a preliminary exequatur, HG it being assumed 
(1) that the judgment was rendered by a court that has juris
diction in the eyes of the French law; (2) that the proper law 
was applied; and (3) that the French public policy was not 
violated. But those supporting this view admit that an exequa
tur is required if acts of execution against property or coercive 
measures against the person are involved. The better viev.• 
would seem to be that no distinction can properly be made be
tween foreign judgments relating to status or capacity and other 
judgments. uo 

It does not follow that a foreign judgment in the absence of 
an exequatur is without effect. According to Pillet and Nibo
yet 147 the more recent cases hold in effect that no exequatur is 
necessary if the recognition or enforcement of the foreign judg
ment is not opposed. Foreign guardians for infants or luna
tics 148 and foreign administrators 14~ have been recognized in the 
absence of exequatur proceedings. A foreign guardian author
ized by an order of the court appointing him to sell property be
longing to his ward has been held to have the same power with 
1·espect to property in France, although no exequatur has been 
granted.m Again, a person who has been regularly divorced 
abroad m or whose marriage has been annulled abroad l(~ may 
be married by a French officer of the civil status without the 
need of a preliminary exequatur. There is, however, much con
fusion in the cases and no definite deductions can be drawn there
from. 

Foreign Arbit-ral Awards. Foreign compulsory arbitral 
awards are subject to the ordinary rules relating to the enforce-

severally liable according to the law of the country where the judgment 
was rendered the same effect will be granted to the judgment in France 
after an e..-..eq-uatur has been granted. Abrahams v. Halphen, Cass. (civ.), 
Feb. 9, 1892, S. 1892, 1, 201. 

1-15 Notes: (1909) 5 REV. DE DR. INT. PR. 231; S. 1906, 2, 256. 
146 PILLET & NmoYET, op. cit. supra note 6, at 707 ct seq. 
147 Ibid. 709. 
14s Vacy v. Heritiers Lomde, App. Orleans, Feb. 9, 1900, 27 Clunet, 592. 
149 Marquis de Pidal v. Le Prince de Czartoryski, Trib. civ. Seine, l\!ay 12, 

1891, 19 Clunet, 487; 1\farchois v. Vnnnier, Trib. civ. Seine, Apr. 29, 1392, 
19 Clunet, 684. 

1so In re Retortillo, App. Paris, July 9, 1907, 4 REV. DE DR. mT. Fn. 9~. 

1s1 Bulkley v. Le 1\Iaire du 10e Arrond. de Paris, Cass. (civ.), Feb. 28, 
1860, s. 1860, 1, 210. 

1s2 Prince de Wrede v. 1\Ialdaner, Cass. ( civ.), 1\Iay 9, 1900, S. 1!101, 1, 
185. 
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ment of foreign judgments.153 According to some decisions 1n• 
this is true of all foreign arbitral awards, valid and enforce
able where entered into. Most courts put voluntary arbitral 
awards upon the same footing as French awards, 1G5 which, ac
cording to article 102 of the Code of Civil Procedure, require for 
their enforcement an order of the President of the Civil Tribunal. 
In many instances the Civil Court as such has granted an exequa
tur to foreign arbitral awards. m Whatever the method of pro
cedure, it is established that the merits of the foreign award 
cannot be inquired into. 157 

(To be continued) 
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