REVITALIZING ENVIRONMENTAL
FEDERALISM
Daniel C. Esty*
INTRODUCTION

Politicians from Speaker Newt Gingrich to President Bill Clinton,
cheered on by academics such as RichardRevesz, are eagerly seeking
to returnauthorityover environmentalregulation to the states.' In the
EuropeanUnion, localist opponentsof environmentaldecisionmakingin
Brussels rally under the banner of "subsidiarity."2And in debates over
internationaltrade liberalization,demands abound for the protection of
"nationalsovereignty"3in environmentalregulation.All of these efforts
presume that a decentralized approach to environmental policy will
yield betterresults than more centralizedprograms.This presumptionis
misguided.
While the character of some environmentalconcerns warrants a
preferencefor local control, a sweeping push for decentralizedregula* Yale Law School and Yale School of Forestryand EnvironmentalStudies; formerly Deputy Chief of Staff and Deputy Assistant Administratorfor Policy, Planning
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Reid Lifset, RobertaRomano, Carol Rose, James Salzman, Josh Samoff, Peter Schuck,
Peter Swire, and JonathanWiener for comments on earlier drafts. Thanks to Jamie Art,
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1. See, e.g., Bill Clinton, State of the Union Address (Jan. 24, 1995), in WEEKLY
COMPILATIONOF PRESIDENTIAL DOCUMENTS, Jan. 30, 1995, at 99; CoNTRACT

TO
WITHAMERICA133 (Ed Gillespie & Bob Schellhas eds., 1994); NEWTGINGRICH,
RENEW AMERICA 9 (1995); Richard L. Revesz, Rehabilitating Interstate Competition:

Rethinkingthe "Race to the Bottom" Rationalefor Federal EnvironmentalRegulation,
67 N.Y.U. L. REV. 1210 (1992); see also John H. Cushman,Jr., Senate Panel Votes to
Cut E.P.A. Budget, N.Y. TIMES,Sept. 12, 1995, at A21; Jane Fritsch, Threat to Cut
E.P.A.Budget Reflects a New Political Shift, N.Y. TIMES,Aug. 24, 1995, at Al.
2. See, e.g., Cliona J.M. Kimber, A Comparisonof EnvironmentalFederalism in
the United States and the European Union, 54 MD. L. REV. 1658 (1995); Koen
Lanaerts, The Principle of Subsidiarityand the Environmentin the European Union:
INTL.L.J. 846 (1994).
Keeping the Balance of Federalism, 17 FORDHAM
3. See Joel P. Trachtman,L'Etat C'est Nous: Sovereignty,Economic Integration
and Subsidiarity,33 HARV.INTL.L.J. 459 (1992); Steve Chamovitz, Environmentalism
ConfrontsGATTRules, J. WORLDTRADE,Jan. 1993, at 37.
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tion cannot be justified. Not only are some problems better dealt with
on a national (or international)basis, but each environmentalissue also
presents a set of subproblemsand diverse regulatoryactivities, some of
which are best undertakencentrally.While the currentdecentralization
rage represents thinking that has come full circle in the past thirty
years,4this article urges not another 180-degree turn but rathera break
with unidirectionalconclusions about the propergovernmentallevel for
environmentalpolicymaking. In trying to stabilize the "environmental
federalism" debate,5I argue that what is requiredis a multitierregulatory structurethat tracks the complexity and diversity of environmental
problems.
Part I reviews how environmentalprotection efforts can go awry.6
It makes clear that under the environmentalrubric falls a diverse set of
public health and ecological harmsthat range widely in scope, duration,
severity, and ease of preventionor abatement.It also shows that each
separateregulatoryproblempresents a unique set of technical and analytic challenges, potential "structural"or jurisdictionalmismatches encompassing important"choice of public" questions, and public choice
4. From a presumptionthat environmentalproblems were largely a state or even a
local matter,the pendulumswung in the 1960s and 1970s to a conclusion that many issues requiredcentralizedpolicy responses. However, argumentsin favor of a more decentralizedregulatorystructurehave been advanced since the enactmentof the first national environmentalregulatory programs in the United States. See, e.g., C. Boyden
Gray, Regulation and Federalism, 1 YALEJ. ON REG.93 (1983); Wallace E. Oates &
Robert M. Schwab, Economic CompetitionAmong Jurisdictions: Efficiency Enhancing
or Distortion Inducing, 35 J. PUB. ECON.333 (1988); Revesz, supra note 1; HarryN.
Scheiber, American Federalism and the Diffusion of Power: Historical and Contemporary Perspectives, 9 U. TOL.L. REV.619 (1978).
5. The term "federalism" has been ascribed more than one meaning. In some
uses, it implies a structureof shared power among national, state and local levels of
government. See Morton Grodzins, Centralizationand Decentralization, in A NATION
OF STATES1, 21 (R. Goldwin ed., 1963). But see Scheiber, supra note 4. In other contexts, federalism (or more particularly"new federalism") is used to suggest a governmental structurewith power decentralizedaway from national authorities.For an introduction to environmentalfederalism,see Robert V. Percival, EnvironmentalFederalism:
Historical Roots and ContemporaryModels, 54 MD. L. REV. 1141 (1995). Given the
currentsweeping supportfor environmentaldevolution, my argumentfor a balance between centralizationand decentralization,of necessity, devotes considerableattentionto
rebuttingthe claims of decentralizers.But this focus should not be mistakenfor support
of a presumptionin favor of centralizedregulation.
6. Environmentalpolicies often fall short of society's goals and expectations. But
the argumentfor state-basedregulationcannot rest solely on the claim that federal environmentalprogramshave functioned poorly. Instead, the policy flaws in federal environmentalprogramsmust be specified and the logic of state regulation identified. Indeed, to sharpenthe focus of this article, I stipulate at the outset to the need for better
environmentalpolicy tools and strategies- especially more use of marketmechanisms.
This article thus seeks to explain how and why we suffer regulatoryfailures and to examine whether decentralizationwill amelioratethese problems.
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concerns. Simplistic notions of regulatoryreform- including attempts
to establish a single, appropriatelevel of governmentalintervention
are doomed to fail. Grounded in the hard realities of environmental
policymaking,Part I sets the stage for later argumentshighlighting the
significant degree to which current decentralization theory assumes
away the very issues that make regulatoryinterventionnecessary in the
environmentaldomain.
PartII describes the environmentalfederalismdebate to date. It reviews the political argumentsmade in supportof nationalenvironmental
laws in the late sixties and early seventies, including Professor Richard
Stewart's influential 1977 articles7 advancing the theoretical case for
federal regulation. It then turns to the abundant "second-generation"
environmentalfederalism literaturethat questions many of the claims
about the advantages of federal regulation that underlie "firstgeneration"thinking.Building on CharlesTiebout's seminal analysis of
jurisdictional competition, it considers the work of William Fischel,
Wallace Oates and Robert Schwab, and the recent work of Richard
Revesz and many others who argue that decentralized environmental
regulation offers significant social welfare advantages over more centralized policymaking.8Some commentatorsgo so far as to argue that
decentralized regulation should be considered "presumptively
beneficial."9
7. See RichardB. Stewart, The Developmentof Administrativeand Quasiconstitutional Law in Judicial Review of EnvironmentalDecisionmaking: Lessons from the
Clean Air Act, 62 IOWAL. REV. 713 (1977) [hereinafterStewart,Development];Richard B. Stewart,Pyramids of Sacrifice?: Problems of Federalism in MandatingState Implementation of National EnvironmentalPolicy, 86 YALE L.J. 1196, 1210-20 (1977)
Pollution and
[hereinafterStewart, Pyramids]; see also SUSAN ROSE-ACKERMAN,
Federalism, in CONTROLLINGENVIRONMENTALPOLICY: THE LIMITS OF PUBLIC

ANDTHEUNITEDSTATES37-54 (1995) (refining the case for regLAWIN GERMANY
federalism).
ulatory
8. See Charles M. Tiebout, A Pure Theory of Local Expenditures, 64 J. POL.
ECON.416 (1956); William A. Fischel, Fiscal and EnvironmentalConsiderationsin the
Location of Firms in Suburban Communities,in FISCALZONINGAND LAND USE
CONTROLS119 (Edwin S. Mills & Wallace E. Oates eds., 1975); Oates & Schwab,
supra note 4; Revesz, supra note 1; see also WILLIAMJ. BAUMOL& WALLACE E.
OATES, THE THEORY OF ENVIRONMENTALPOLICY (2d ed. 1988); GINGRICH,supra

note 1; JagdishN. Bhagwati, Tradeand the Environment,AM. ENTERPRISE,
May/June
1993, at 42; James E. Krier & Mark Brownstein, On IntegratedPollution Control, 22
ENVTL.L. 119, 126-27 (1992); James E. Krier, The Irrational National Air Quality
Standards:Macro- and MicroMistakes,22 UCLA L. REV. 323 (1974); John Cushman,
Senator, in Fury, Advances RegulatoryBill, N.Y. TIMES,Apr. 28, 1995, at A16.
9. See Revesz, supra note 1, at 1253; see also GINGRICH,
supra note 1, at 9. Even
politically "moderate"groups, such as the Democratic LeadershipCouncil, have made
a presumptionin favor of decentralizationa central tenet of their reform proposals. See
DEBRA S. KNOPMAN, SECOND GENERATION: A NEW STRATEGY FOR ENVIRON-
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Part III critiques the second-generationorthodoxies using the theoretical frameworkdeveloped in Part I. It begins by asking, for example,
if we really want every state or hamlet to determine for itself whether
polychlorinated biphenyls create additional cancer risks greater than
10-6,and if so, at what cost these risks are worth worrying about. Sound
environmentalpolicies depend on good science, which, in turn,requires
a level of investment in sophisticated technical analysis that many
smaller jurisdictions are in no position to make. Given such capacity
problems and the significant economies of scale in environmentalanalysis, Part III contends that across-the-boarddecentralizationis unlikely
to yield better results and may court disaster by weakening the scientific underpinningsof our policies.
Part III next makes clear that many environmentalpolicy deficiencies arise from "structuralfailures" that occur when the scope of environmentaleffects does not match the jurisdiction of the regulating authority.Regulatorstend to ignore extrajurisdictionalharms (or benefits),
which results in a skewed regulatorycost-benefit analysis. While some
welfare loss arises because states are forced to pay for nationally mandated levels of environmentalprotection that their citizens would not
have chosen, these "interalities" are relatively easy to fix without
wholesale decentralization.Externalities- which occur when physical,
economic, and psychological harms spill across jurisdictional linespose a greater policy difficulty. As Part III points out, insofar as the
central reason for environmentalregulation is to mitigate the impact of
market failures that emerge from uninteralized externalities, drawing
more lines on the map only multiplies the potential for transboundary
spillovers.
Part III also assesses the applicability of regulatory competition
theory in the environmentalrealm and finds it limited. Many environmental problems exhibit threshold effects, time lags, and uncertainties
that obscure the benefits of addressingthem, especially in contrastwith
the visible and tangible gains of economic growth and jobs. While
economists downplay fears of a race to the bottom, politicians cannot
escape the image, in Ross Perot's memorable words, of a "giant sucking sound" as U.S. factories and jobs go down the drain to jurisdictions
with more lax environmentalstandardsand lower compliance costs.10
The slow and silent accumulationof greenhouse gases leading to cliMENTALPROTECTION(1996). Much of Revesz's article is more nuanced than this quo-

tation suggests, but his opening challenge and conclusion are provocatively stark.
Revesz himself seems to have begun to back away from this position. See Richard L.
Revesz, Federalism and InterstateExternalities, 144 U. PA. L. REV. 2341 (1996).
10. Ross PEROT, SAVE YOUR JOB, SAVE OUR COUNTRY 41 (1993).
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matic change and agriculturaldeclines thirty years from now on someone else's political watch is far less likely to be taken seriously by politicians obsessed with today's poll numbersand next year's elections. As
Part III illustrates, the prospect of systematic miscalculations in the
tradeoffs between environmentaland economic goals makes the stateversus-state competitive dynamic likely to unleash welfare-reducing
strategic behaviorratherthan efficiency improvements.
Finally, Part III focuses on whose views should "count" in the
policy calculus. Modem Americanshave a complex communityidentity
with regardto environmentalissues that makes this "choice of public"
question nontrivial.Does the Grand Canyon, for example, belong only
to Arizonans, or is it the birthrightof all Americans?Devolution may
neitherimprovethe representativenessof environmentaldecisionmaking
in any meaningful way nor reduce "public choice" distortions in the
policymakingprocess. In making this observation,PartIII ultimatelyrecasts the second-generationargumentsfor decentralizationas a set of
policy rationalesthat sometimes will be salient within an overall argument for a multilevel regulatorystructuredesigned to obtain the issuespecific advantagesof both centralizationand devolution.
The article concludes with a call for a presumptionagainst presumption. It suggests that the challenge is to find the best fit possible
between environmentalproblems and regulatory responses1 - not to
pick a single level of government for all problems. The optimal environmental policy level and approach will depend on the problem at
hand and what sorts of regulatoryfailures are most significant.
I.

TOWARD OPTIMAL ENVIRONMENTAL REGULATION

Before delving into the question of what level of government is
best positionedto addressenvironmentalissues, it is importantto establish why environmentalregulation'2is needed at all, what problems it
seeks to correct, and how governmental interventiondesigned to improve social welfare might fall short. With a clear pictureof optimal environmentalregulationin mind and a firm understandingof how policy
11. See STEVEN BREYER, REGULATION AND ITS REFORM (1982) (making a

similar argumentthat social goals and regulating strategies must be aligned).
12. My use of the term "regulation" should not be read to imply any preference
for "regulations"per se (particularlynot "command and control" technology mandates) as the means by which environmentalgoals are achieved. Indeed, in many cases,
market mechanisms, such as pollution charges or emissions allowance trading mechanisms, will be superiorto any traditionalsystem of regulation.As used in this article,
the terms "regulations"or "regulatory"thus should be read loosely to apply to all environmentalpolicy strategiesand instruments.
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failures arise, we then can assess the relative merits of decentralized
and centralizedregulatorystructures.
A.

StartingPoints

Harms to the environmentrepresenta diverse set of physical, biological, and chemical threatsto humanhealth or to the health of ecosystems on which we depend for sustenance or about which we care because of some other sociological, historical, or aesthetic reason. In
short, such harms pose a threat to social welfare.13This is not merely
because environmentalquality is an element of well-being, but also because environmentalresources - air, water, and land - are inputs in
all processes of production,if only as a place to dispose of waste. As a
result, if social welfare is to be maximized by allocating resources with
optimal efficiency, environmentalresources must be valued properly in
light of full social marginal costs.14

As externalities,environmentalharmsrepresenta threatnot only to
allocative efficiency and social welfare maximization,but also to the security of property.While not every spillover intrudes on the spillee's
enjoyment of his land, those that do raise an issue of property rights.
Whetheror not one believes in a naturalright to a clean environment,15
a longstandingnorm of behavior, embodied in the common law of nuisance, protects propertyowners from unreasonableand uncompensated

13. While some ecological commentatorsargue that there is an independentmoral
obligation to protect the natural environment, see, e.g., ALDO LEOPOLD,A SAND
COUNTYALMANAC(1949), I do not rely on this ethical claim, but ratheron a more
traditionalutilitarianview of environmentalprotection as an element of quality of life
and therefore of social welfare. In this regard, Gifford Pinchot, one of the founders of
the American conservationmovement, offers a useful definition of the goal: "the foresighted utilization, preservation,and/or renewal of forests, waters, lands, and minerals,
for the greatest good of the greatest numberfor the longest time." GIFFORDPINCHOT,
BREAKING
NEWGROUND505 (Island Press 1987) (1947).
14. See, e.g., BAUMOL& OATES,supra note 8; Maureen L. Cropper& Wallace
Oates, EnvironmentalEconomics: A Survey,30 J. ECON.LITERATURE
675, 676 (1992).
Value cannot, of course, be determinedextrinsicallyfrom the political or regulatorypro-

cess itself. See, e.g., MARK SAGOFF, THE ECONOMY OF THE EARTH (1988); Howard

Latin, Good Science, Bad Regulation, and Toxic Risk Assessment, 5 YALEJ. ON REG.
89, 90 (1988). Without gainsaying the significance of the political dimension of the en-

vironmentalpolicymaking process, I believe that disputes over the inherentvalue of resources explain only a small fraction of the nonoptimal environmental policies in place.
As discussed below, other failures in the regulatory process represent a far bigger
problem.

15. See William H. Rodgers, Jr., Bringing People Back: Towarda Comprehensive
Theory of Takingsin Natural Resources Law, 10 ECOLOGYL.Q. 205 (1982); see also

JOSEPH SAX, MOUNTAINS WITHOUT HANDRAILS: REFLECTIONS ON THE NATIONAL PARKS (1980).
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Oursenseof justiceandfairnessthusis offendedwhenpolspillovers.'6
or uncontrolled.'7
lutionharmsgo uncompensated
Morefundamentally,
efficiencycannotbe discussedwithoutestablishingthe boundariesof propertyrights,whichin turnrequiresnormaharmor an
tive assumptionsaboutwhat constitutesan environmental
in
A
a
to
use
his
land
a
Does
have
way thataffects
externality.'8
right
to
the
"reasonableB? We generallyanswerthis questionby reference
ness" of A's activities- a definitiondrawnfromthe commonlaw of
nuisanceand derivedfrom communitystandardsof normalbehavior
andlanduse.19
This endpoint,however,is not entirelysatisfactory.
First,although
communitystandardsmay evolve, they often lag behindknowledge
aboutharms,especiallyin the environmental
realm,wherescientificunharm
is
Second,if an environmental
derstanding constantlyimproving.20
16. See RESTATEMENT(SECOND) OF TORTS ?? 821-22 (1978). For a historical

discussion of the importanceof the security of property,see Carol M. Rose, A Dozen
Propositions on Private Property, Public Rights, and the New TakingsLegislation, 53
WASH.& LEEL. REV. 265 (1996).
17. See FrankI. Michelman,Property,Utility and Fairness: Commentson the Ethical Foundations of "Just Compensation" Law, 80 HARV. L. REV. 1165, 1218-24
(1967); see also Robert C. Ellickson, Bringing Cultureand Human Frailty to Rational
Actors: A Critiqueof Classical Law and Economics, 65 CHI.-KENTL. REV. 23 (1989)
(suggesting that the importanceof "vested" rights is often underestimatedin law and
economics analysis). One can argue that utility depends, in part, on the fulfillment of
public expectationsthat include preservingthe sanctity of property.In this case, a good
environmentalregime protectspropertyrights as a dimension of social welfare. Alternatively, protecting propertyrights may be seen as an absolute good and therefore as a
limitation on the pursuit of welfare maximization. See JEAN JACQUESROUSSEAU, DISCOURSE ON THE ORIGIN OF INEQUALITY 44 (Donald A. Cress trans., Hackett Pub-

lishing Co. 1992) (1754) ("The first person who, having enclosed a plot of land, took it
into his head to say this is mine . . . was the true founder of civil society."); ADAM
REPORTOF 1762-63 (R.L. Meek et al. eds.,
ON JURISPRUDENCE,
SMITH,LECTURES
1979); see also Carol M. Rose, Propertyas the Keystone Right?, 71 NOTREDAMEL.
REV.329 (1996). In either case, the virtue of a regulatoryregime depends in part on its
success in protectingpropertyrights.
18. See Stephen Cheung, The Myth of Social Cost, CATOPAPER#16, Cato Institute (1980); Guido Calabresi,The Pointlessness of Pareto: CarryingCoase Further, 100
YALEL.J. 1211 (1991); Ronald H. Coase, The Problem of Social Cost, 22 CHEMTECH
1 (1992) (discussing the normativeunderpinningsof externalities).
19. See Robert C. Ellickson, Alternatives to Zoning: Covenants, Nuisance Rules
and Fines as Land Use Controls, U. CH. L. REV. 681, 729-31 (1972) [hereinafterEllickson, Alternativesto Zoning]; Robert C. Ellickson, TakingsLegislation: A Comment,
20 HARV.J.L. & PUB. POLY.(forthcoming 1996); see also WILLIAMA. FISCHEL,
REGULATORY TAKINGS: LAW, ECONOMICS AND POLITICS 351 (1995); Donald

Whitman, First Come, First Served: An Economic Analysis of "Coming to the Nuisance," 9 J. LEG.STUD.557 (1980).
20. At one time, for example, lead was not known to be harmful,and normal behavior included allowing lead smelters to operate without pollution controls. Once the
harmfulnessof lead emissions was established, so too I believe was the existence of an
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spans more than one community, reliance on communal standardsof
normal behavior may be inadequate,as there may be no agreement on
such standardsbetween communities. Finally, the harm from environmental insults often rises nonlinearlybecause of thresholdeffects. If the
harmfrom the one thousandthemitter is greaterthan that from the first,
economic efficiency - marginalcost pricing - demands that the later
emissions increments be priced higher than the earlier ones.2' Thus, in
addition to grounding property rights on community norms, which
might be summed up as "do unto others as you would have them do
unto you," the boundariesof reasonableactivity must also be - and in
practice are - defined by a scientifically derived "do no harm"
principle.22

B.

The Need for Regulation

If property rights over environmentalresources were clearly defined and enforced23and the transaction costs of negotiating their
purchaseand sale were negligible, then a free marketfor environmental
resources would produce environmental-harm-internalizing,welfaremaximizing,24 fair outcomes.25 There would be no environmental

problems to be solved, and hence no need for regulation. Private party
infringementof the propertyrights of those facing spillovers from smelters, regardless
of the fact that it might have taken some number of years for community standardsto
catch up with the evolving epidemiological understandingof lead. Of course, "elite"
recognitionof such harms is likely to lead "mass" perceptionof a new externality,creating policy stress such as currentlyexists with regardto wetlands and endangeredspecies protection.See, e.g., Bettina Soderbaum,Revaluing Wetlands,OECD OBSERVER,
Feb.-Mar. 1996, at 47-50 (noting that half of the available wetlands worldwide have
been destroyedbecause of the misconception that wetlands are useless).
21. Marginalcost pricing may raise equity issues insofar as some people will perceive unfairnessto the extent that later polluters will be asked to pay more than earlier
ones for the same measure of emissions.
22. Harm here is defined as anything more than de minimis welfare loss. There
are many examples in which propertyrights are delimited not by prevailing community
standardsbut by the identificationof harm. See, e.g., Penn CentralTerminalv. City of
New York, 438 U.S. 104 (1978) (holding that no one has a right to use their propertyin
a manner that harms others). A Calabresianprinciple of lodging rights in ways that
maximize welfare also would argue for a definition of externalitiesderived from measurable harm ratherthan from community behavioral norms. See GuIDO CALABRESI,
THECOSTOF ACCIDENTS:
A LEGALAND ECONOMIC
ANALYSIS(1970).
23. See Harold Demsetz, Toward a Theory of Property Rights, 57 AM. ECON.
REV.347 (1967).
24. See R.H. Coase, The Problem of Social Cost, 3 J.L. & ECON. 1 (1960) (observing that efficiency can be achieved regardlessof who holds the propertyrights).
25. "Fair" in this context refers only to the issue of respecting propertyrights. A
broaderfairness issue - whether the initial endowment of rights is equitable - remains open and is not addressedin this article.
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exchanges and a simple framework of tort and contract rules to ensure
that established rights could be vindicated would define a sufficient environmental protection regime.
Because of the nature of environmental problems, however, the
relevant property rights are often poorly defined,26 and the transaction
costs of negotiating their sale and purchase are frequently high.27 Both
circumstances entail market failures and a concomitant need for environmental regulation. The specific sources of such failures are enumerated below.
1.

Technical Transaction Costs

Some costs associated with addressing environmental harms are
the product of technical uncertainty. Even when property rights to environmental resources are clearly defined, the value of these resources is
not easily reduced to monetary figures that can be compared and exchanged. A person holding a property right against pollution may not
know - or be able to know - the terms on which he rationally would
trade all or some of that entitlement. Not only are infringements of
property rights hard to detect given the invisibility of many pollutants,
but individuals also cannot easily judge what risks of public health or
ecological damage are posed by pollution. Told that a particular exposure creates 10-5 risk of death, people do not know what value to place
on the harm they are suffering and thus how much compensation to
seek.28

26. See Carol M. Rose, Rethinking Environmental Controls: Management Strategies for Common Resources, 1991 DUKE L.J. 1; see also RICHARD A. POSNER, AN
ECONOMICANALYSIS OF LAW (4th ed. 1992); Peter L. Kahn, The Politics of Unregulation: Public Choice and Limits on Government, 75 CORNELL L. REV. 280 (1990).

For more on the reasons why one might want propertyrules in some cases and liability
rules in others, see Guido Calabresi& A. Douglas Melamed, Property Rules, Liability
Rules and Inalienability: One View of the Cathedral, 85 HARV.L. REV. 1089 (1972);
Ellickson, Alternatives to Zoning, supra note 19; Frank I. Michelman, Pollution as a
Tort: A Non-Accidental Perspective on Calabresi's Costs, 80 YALE L.J. 647, 667-83
(1971); A. Mitchell Polinsky, Controlling Externalities and Protecting Entitlements:
Property Right, Liability Rule, and Tax-SubsidyApproaches, 8 J. LEGAL STUD. 1
(1979); Susan Rose-Ackerman,Inalienability and the Theory of Property Rights, 85
COLUM. L. REV. 931 (1985).

27. See, e.g., Calabresi, supra note 18, at 1215; Robert L. Rabin, Environmental
Liability and the Tort System, 24 Hous. L. REV. 27 (1987) (discussing regulation via
tort system); Stewart,Pyramids, supra note 7, at 1212.
28. See MARK LANDY ET AL., THE ENVIRONMENTALPROTECTIONAGENCY:
ASKING THE WRONG QUESTIONS 283-88 (1990) (arguing that environmental risks are
very imperfectly understood); Rabin, supra note 27 (discussing problems of identification, boundaries, and sources of environmental pollution); Palma J. Strand, Note, The
Inapplicability of Traditional Tort Analysis to Environmental Risks: The Example of
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Resolving such uncertainties is complicated by the diversity of pollution problems and the risk of "information overload" that they create.
Particulates in the air, organic wastes in water, and most solid wastes
disposed of on land can be seen as "flow" pollution that degrades relatively rapidly and for which the environment has some assimilative or
absorptive capacity. Pollutants of this type pose a threat only when they
are concentrated spatially and temporally. "Stock" pollutants, on the
other hand, such as some radioactive materials, heavy metals, certain
toxic chemicals, and other bioaccumulative substances, degrade much
more slowly. Because the environment has little or no absorptive capacity for these substances, they have an additive or cumulative effect that
makes connecting particular proportions of observed harms to specific
sources of pollution difficult. In addition, assumptions about how much
harm certain environmental problems cause are constantly changing as
scientists uncover new harms, new pathways of exposure to old harms,
new connections between emissions and public health or ecological injuries, and new ways to reduce the risks from environmental threats.
Moreover, the ability of science to measure ever smaller amounts of
pollution adds to the fluidity of environmental knowledge.
On top of this causal complexity, individuals face the additional
difficulty of putting an appropriate value on the harms caused by pollution. While contamination at low levels may not be harmful, many pollutants exhibit threshold effects such that initial increments of emissions
cause no harm while exposure beyond a certain point causes damage.29
Furthermore, as epidemiologists, toxicologists, and ecologists recognize,
for every pollutant there exists a unique dose-response function that results in a distinct pattern of deleterious effects on human health or ecological resources.
Deriving cumulative and net harms from pollutants heightens the
technical complexity of environmental policymaking. Many pollutants
interact with each other and with other substances. For example, radon,
a naturally occurring radioactive gas found in the basements of millions
Toxic WastePollution VictimCompensation,35 STAN.L. REV.575 (1983); William D.
Nordhaus, Locational Competition and the Environment:Should Countries Harmonize
Their EnvironmentalPolicies 5-8 (1994) (discussion paper No. 1079, Cowles Foundation for Researchand Economics, Yale University) (discussing the heterogeneityof pollution with respect to time, space, cost, and economic impact).
29. Pezzey usefully distinguishes between "effluent" and "pollution," the former
reflecting emissions up to the thresholdof harm, the latterdescribing emissions beyond
the assimilativecapacity of an ecosystem. See John Pezzey, MarketMechanismsof Pollution Control: "Polluter Pays," Economic and Practical Aspects, in SUSTAINABLE
ENVIRONMENTAL

ed., 1988).
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of homes in America, producesmuch more serious lung-cancerrisks for
smokers than it does for nonsmokers.Similarly, some pollutants cause
multiple harms. For example, chlorofluorocarbons(CFCs) not only
cause depletion of the ozone layer but are also greenhousegases. A pollutant may also evince both harmfuland helpful effects simultaneously.
Sulfur dioxide, for instance, causes potentially serious respiratoryharm
as a ground-level air pollutant but appears to cool the upper atmosphere, thus counteractingthe risk of global warming.
Technical transactioncosts are driven up furtherby the wide range
of exposure routes through which environmentalharms arise. Environmental scientists devote a great deal of effort to tracing the "fate and
transport" of chemicals. Some pollutants, such as sulphur dioxide,
spreadrelatively uniformlythroughthe environmentinto which they are
injected. Other forms of pollution, such as toxic substances disposed of
on land, tend to concentrategeographicallyand mix nonuniformlywith
the surroundingenvironment.
Progress in addressing the most obvious sources of pollution (the
emissions from major factory smokestacks and effluent pipes) means
that our residual pollution problems are more diffuse, less visible, and
more technically challenging. As the emissions from thousands of
smaller sources (such as bakeries, dry cleaners, and garages), "nonpoint" sources (such as runoff from farms or lawns), and the cumulative effects of millions of individual environmental impacts (such as
auto emissions) become more central, the prospect of individual property holders being able to vindicate their rights througha nonregulatory,
contract-tortregime becomes less and less likely.
Regulation, of course, does not eliminate these various technical
but it does allow for broad-basedscientific activities that
uncertainties,30
benefit from economies of scale and for collectively derived best approximationsabout environmentalharms. Regulation thereby dramatically reduces technical transactioncosts.
30. There is, of course, a debate over how objective science, and thus technical
analysis, can be. Huber argues a strong positivist line. See PETER HUBER, GALILEO'S
REVENGE: JUNK SCIENCE IN THE COURTROOM221 (1991). Jasanoff, in contrast, re-

jects the idea that science representsan objective reality waiting to be uncovered. See
SHEILA JASANOFF,

THE FIFTH BRANCH: SCIENCE ADVISORS

AS POLICYMAKERS

12-14 (1990). Similarly, Latin suggests that we drop the pretense that regulatorydecisions have a purely scientific or rationalunderpinningand acknowledge that they are
also mattersof political choice. See HowardLatin, Good Science, Bad Regulation and
Toxic Risk Assessment, 5 YALE J. ON REG. 89, 90 (1988); see also Peter A. Schuck,

Multi-CulturalismRedux: Science, Law, and Politics, 11 YALEL. & POLY.REV. 1, 1516 (1993) (arguing that "the contingent, socially constructed,and validated, resourceconstrainedcharacterof scientific paradigmsand propositions ... is an importantantidote to the more transcendent,universalpretensionsof certainconceptions of science").
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Administrative and Strategic Transaction Costs

Assume now that in addition to fully defined property rights over
environmental resources, technical transaction costs are zero. The fate,
transport, and ecological and public health effects of every pollutant are
known to all affected parties. A second set of transaction costs that derive from the dynamics of bargaining becomes evident. People do not
arrive at terms readily in complicated multiparty exchanges, even if a
range of universally acceptable outcomes exists. Holding out, free riding, and other strategic actions may preclude an efficient outcome.31
Regulation reduces these strategic transaction costs by selecting and enforcing preferred outcomes directly.32 In addition, regulation reduces or
eliminates the administrative costs of negotiating an exchange of rights
or suing to vindicate rights with respect to private parties.33
3.

Legal Uncertainty or Poorly Defined Property Rights

Drop the initial assumption of clearly established individual property rights over environmental resources, and a further argument for
regulation emerges. Not only are the transaction costs of delineating
property rights substantial - indeed, prohibitive in some cases - but
the lack of established rights can also lead to direct system failures as
non-rights-holders take advantage of the confusion to do as they please.

31. See AVINASH Dixrr & BARRY NALEBUFF, THINKING STRATEGICALLY
(1991); HOWARD RAIFFA, THE ART AND SCIENCE OF NEGOTIATION (1982); see

also RichardA. Epstein, Holdouts, Externalities, and the Single Owner: One More Salute to Ronald Coase, 36 J.L. & ECON.553, 582-84 (1993).
32. See Thomas W. Merrill, Trespass, Nuisance, and the Costs of Determining
PropertyRights, 14 J. LEGALSTUD. 13, 24-25 (1985) (arguingthat courts apply judgmental entitlement-determination
rules in nuisance cases, in which the barriersto private transactionswould be relatively high, while they apply mechanical entitlement-determinationrules that facilitateprivatebargainingin trespasscases, in which the barriers
are relatively low); see also SENATE COMM. ON GOVERNMENTAFFAIRS, STUDY OF
FEDERAL REGULATION,S. Doc. No. 95-91, at 7 (1978); RICHARD B. STEWART &
JAMES E. KRIER, ENVIRONMENTALLAW AND POLICY 198-324 (2d ed. 1978) (dis-

cussing the failure of privatelitigation in dealing with environmentalproblems);George
J. Stigler, The Economists' TraditionalTheoryof the Economic Function of the State, in
THE CrrIZENAND THE STATE 103, 110 (1975); Robert Ellickson, Public Property
Rights: A Government'sRights and Duties When Its Landowners Come Into Conflict
WithOutsiders,52 S. CAL.L. REV. 1627, 1632-43 (1979); Richard B. Stewart & Cass
R. Sunstein, Public Programs and Private Rights, 95 HARV. L. REV. 1193, 1236-37
(1982).
33. If the cost of bringing a legal action exceeds the likely recovery for an environmental injury, the existence of the property right may be clear, but that right will not
be vindicable due to the transaction costs. Many environmental injuries inflict small
harms on many people such that individually no one has enough of a stake in bringing
the harm-causer to justice to justify the legal costs involved.
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Withoutclear rules, a Hobbesian state of nature takes hold.34Polluters
pollute with impunity, and the strong seize commonly held resources
without restraint.35Government failure - or, more precisely, the absence of a functioning legal regime - compounds the marketfailure.
a. The Problem of the Commons.Some naturalresources, such as
the atmosphere,are inherently"public goods" and simply not susceptible to division into private propertyholdings.36Other environmentalresources, such as national parks, while not intrinsically public, have a
long history of being collectively "owned."37When shared resources
become scarce, a familiar dynamic - the tragedy of the commons takes hold.38Because, by definition, individualsdo not pay the full marginal cost of the public goods that they acquire, each person has an incentive to overconsume. Without clear property rights and allocation
rules, the resulting overconsumptionleaves the participantsworse off
then they would have been had they agreed on an appropriateresource
division among themselves.39Powerful individualsor groups, moreover,
may seize disproportionateshares of limited public goods and enrich
34. See THOMASHOBBES,LEVIATHAN
(1885). Hobbes argues generally that a
centralizedgovernment (the Leviathan) is requiredto quell the decentralized "state of
nature,"which inevitably will lead to the destructionof man if not stopped.
35. Theoretically, the state of nature favors the strong, not necessarily polluters.
Thus, one could envision circumstances whereby, in the absence of clear property
rights, lower-than-efficientpollution levels would result, enforced by a powerful state
with low-pollution preferences. For example, the United States might force Mexico to
close factories along the border although the harm suffered in the United States was
very minor (for instance, unsightly plumes of steam). In practice,however, the unclearrights scenario almost always favors pollutersor consumersof public goods. This result
follows because, in the absence of propertyrights to which deference must be given,
other legal norms apply - notably, the belief that "possession is nine-tenths of the
law" and that exercising force in the absence of a clear claim of right is unseemly if not
immoral.
36. A propertyrights regime can be establishedfor emissions into the atmosphere.
See, for example, the sulfur dioxide (acid rain) allowance trading system set up under
the Clean Air Act of 1990, 42 U.S.C. ? 7651 (1995).
37. Many Americans consider their ownership interests in such resources to be
part of the national patrimony,making privatizationproblematicand managementas a
public resource preferable.See, e.g., ChristopherK. Leman & Robert H. Nelson, The
Rise of Managerial Federalism: An Assessment of Benefits and Costs, 12 ENVTL.L.
981, 1001-02 (1982); Carol M. Rose, The Comedy of the Commons: Custom, Commerce, and InherentlyPublic Property, 53 U. CHI.L. REV. 711 (1986). Of course, not
all traditionallypublicly held resourcesare createdequal. It may well be that the federal
governmentneed not retain all of the land it currentlyholds.
38. Although the understandingof this problem as the tragedy of the commons is
relatively new, the problemof scarcity and its effect on propertyrights can be tracedto
Locke and Blackstone. See Rose, supra note 16, at 267-70.
39. For the classic version of this problem, see GarrettHardin,The Tragedyof the
Commons, 162 SCIENCE1243, 1244-45 (1968); see also Gordon Tullock, Federalism:
Problems of Scale, 6 PUB. CHOICE19, 25-28 (1969).
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themselves unfairlyat the expense of the rights others hold to a share of
the commons. The need for collective action to respond to this "prisoners' dilemma" dynamic is now well understoodand representsa strong
argumentfor regulation.40
b. The "Reasonableness"of Externalities. Even if all propertyis
privately owned, disputes over environmental harms will persist. As
noted above, when A spills something onto B's property, there will
often be some uncertaintyover whetherA has a right to emit or B has a
right not to be polluted. Although historically the touchstone has been
the reasonableness of the intrusion,41property rights often will be in
dispute because there is no bright-linedefinition of what is reasonable.
Moreover, reasonablelevels of pollution may evolve over time as new
harms emerge, conditions become more crowded (and once-reasonable
emissions interminglewith other emissions, cumulatively becoming unreasonable), and science advances our knowledge of harms such that
activities that once seemed relatively innocuous are deemed harmful
and unreasonable.Thus, even in a seemingly simple case, disputes as to
who holds rights may arise.
As in the case of the uncontrolledcommons, the absence of clear
property rights leads to a Hobbesian Rule of the Strong. The results
likely will be unsatisfactorybecause the default rule (polluters seize the
property rights) violates our underlying norm against uncompensated
spillovers. Of course, the outcome in this case need not be inefficient if
Coasian bargainingresults in the pollutee paying the polluter to reduce
emissions to an optimal level.42But regulation may produce a superior
40. See MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION: PUBLIC
GOODS AND THE THEORY OF GROUPS (1965); see also JOHN STUART MILL, ON

LIBERTY(Viking Penguin 1982) (1859) (observing that no function of governmentis
less optional than the regulationof forests, waters, etc.). But see Demsetz, supra note 23
(suggesting that the clarificationof private propertyrights will help to address the collective action problem).
41. RESTATEMENT(SECOND) OF TORTS ?? 821-22 (1978). This legal principle

effectively placing propertyrights with potential pollution victims - representsa
powerful moral intuition that has had status as a behavioral norm for centuries. See
Rose, supra note 16.
42. A real-world example of this phenomenon can be seen in the environmental
relationshipbetween China and Japan.China's coal burningresults in considerablesulfur dioxide emissions that have measurable (multibillion dollar) impacts on Japan.
Nothing preventsJapanfrom assertinga propertyright not to be disturbedby this transboundaryharm. See Declaration on the Human Environment:Report of the United Nations Conferenceon the HumanEnvironment,U.N. Conference on the HumanEnvironment, at 5, U.N. Doc. A/CONF.48/14/Rev.l (1972), reprinted in 11 ILM 1416 (1972);
Rio Declaration on Environmentand Development, U.N. Conference on Environment
and Development, at 5, U.N. Doc. A/CONF.151/5 (1992), reprintedin 31 ILM 874, 876
(1992). However, given that there is no mechanism for vindicating these propertyrights
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outcome by establishing the boundaries of permitted behavior and
thereby ensuringthat the results are fair as well as efficient.
The following chart summarizes the potential shortcomings of a
common law approachto controlling environmentalharms. If property
rights are not defined or transactionscosts are not low, we end up with
economic inefficiency and welfare loss, or a violation of basic property
rights, or both. In either case, governmental intervention offers the
promise of improvedresults.43
CHARTA: PROPERTY
RIGHTSANDTRANSACTION
COSTS
Clear Property Rights

No or Low
Transaction
Costs

High
Transaction
Costs

- rightsrespected
- bargainingproduces
efficientresults
- no need for regulation

- rightsmay not be
vindicable
- transactioncosts make
bargainingto efficient
resultsunlikely
- regulationmay lead to more
efficientandfairresults

Property Rights not Clear

- unlearrightslead to defaultrule
(pollutersseize propertyrights)
- Coasianbargainingmay nevertheless
produceefficientresults
- governmentinterventionneededto
ensurefairresults
- unclearrightsleads to defaultrule
(pollutersseize propertyrights)
- bargainingto efficientresults
unlikely
- need regulationto achieveefficient
andfairresults

C. A Typologyof EnvironmentalRegulatoryFailures
While regulatory approaches to environmentalproblems can improve social welfare, the specific regulatorystrategiesundertakenoften
fall short of the optimum. To maximize utility, environmentalregulations must be pushed to the point -

and only to the point -

where the

benefits of an additionaldollar of pollution preventionor control equal
in the internationalrealm, any such assertionby Japanis essentially useless. As a result,
Japan'srights effectively do not exist, and China by default claims the right to pollute.
Japan therefore is forced to subsidize Chinese sulfur dioxide abatement through a
"Green Aid" programaimed at getting the Chinese to install scrubberson their power
plants. See Peter Evans, Japan's Green Aid, CHINABUS. REV.,July-Aug. 1994, at 3943.
43. Within a single jurisdiction,propertyrights may be relatively clear and vindicable so that transactioncosts become the dominant variable determiningthe optimal
response to environmentalharms.When, however, we move from an island jurisdiction
to a multiple-jurisdictionworld, we raise the specter of property-rightsuncertaintiesand
furtherstrainthe possibility that a decentralizedtort- and contract-basedapproachto environmentalharms will be adequate.
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the costs of the activities undertaken.44Viewed another way, "least social cost" environmental regulation should minimize the sum of pollution abatement expenditures (including regulatory costs) and losses inflicted by unabated pollution harms.45With this objective in mind, three
broad categories of regulatory failure and welfare loss can be discerned:
technical deficiencies, structural mismatches, and public choice
problems.
1.

Technical Deficiencies in Regulation

Technical welfare losses arise for two distinct reasons. First, the information on which regulatory decisions rest can be incomplete or inaccurate. How much acid-rain-causing SO2 has been emitted may be measured incorrectly or miscalculated. Similarly, the public health or
ecological risks arising from a particular environmental harm may be
misunderstood or miscalculated. What level of exposure to sulfates
causes respiratory disease? How much acid rain will cause trees to die?
Mistakes in answering such questions represent a weakness in technical
capacity. In such cases, more accurate data, scientific analysis, risk assessment, or cost-benefit calculations would improve the technical content of regulation and thus would result in more accurate environmental
resource pricing.46
A second type of technical welfare loss consists of the administrative costs of regulation. This set of technical costs has two conceptually
distinct components. First, for any given level of technical capacity,
regulatory systems may have differing administrative costs. For instance, federal bureaucrats and state bureaucrats may both be able to
44. This utilitariangoal, as discussed earlier, should be pursuedsubject to the constraintthat propertyrights are respected. See supra text accompanyingnotes 15-17.
45. For a thorough review of the economics of environmental regulation, see
BAUMOL& OATES, supra note 8. Least social cost analysis implies that benefits and
costs can be quantifiedat least roughly and then compared.As discussed supra note 30,
some commentatorsargue that science is so uncertainand subjective and that individuals and communities vary so widely in their risk valuations that all environmentalpolicy decisions are political and thus that cost-benefit analyses are of limited value. Yet
some aspects of policy analysis are objective - for example, measurementsof pollution; this means that better technical analysis will reduce the scope of policy uncertainty
and thus the sphere in which political judgment is required.
46. It is important to realize that this category of regulatory failure is broad
enough to encapsulate various "political" or quasi-normativeincapacities, particularly
with regardto how much value to place on policy interventions.For instance, a community may believe that controlling a certain risk is worth on average $2 million per life
saved. A regulator,even trying in good faith to discer the community's values, may
not have the technical capacity to arriveat the $2 million figure. Some "technical" failures - particularlyin cost-benefit analysis - will thus be hard to distinguish from
"public choice" or political failures. See infra text accompanyingnotes 79-89.
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determinewhat level of benzene in the air is safe to breatheand to do
so in the same amount of time, but federal bureaucratshave higher
wages, makingthe federal system more costly. Alternatively,the federal
officials may work longer or faster, thus producingmore regulatoryoutput per dollar invested, making the federal system more cost-effective
from an administrativepoint of view. Second, a tradeoffexists between
improvedtechnicalcontent and the costs associated with runninga regulatory system that achieves greater precision. For example, although
equating the marginal cost and benefit of pollution control for every
person in the country on an individual basis - such as by specifying
individualizedbenzene standardsfor the air aroundeach householdwould minimize welfare losses associated with divergences between
policy outcomes and individualpreferences,it would come at a vast administrativecost. Thus, additional welfare losses arise from failures to
regulate with optimal specificity.47
Although technical failure can occur at any stage of the regulatory
process,48the effects of "early" mistakes may be compounded and
hence more serious. Some errors will result in total regulatoryfailure,
while other mistakes will affect only the level of response.49The biggest errors,which occur when causal connections are misunderstoodor
when risks are misjudged by multiple orders of magnitude, are more
likely to arise from the "technical" end of the regulatoryprocess (such
as faulty data collection and analysis) than from "political-technical"

47. There is a significant body of literaturethat addresses the optimal specificity
of regulationsand the tradeoffsbetween uniformstandardsand regulatorydiversity.See,
ANALYSISOF LAW367-70 (4th ed. 1992)
e.g., RICHARDA. POSNER,AN ECONOMIC
(arguingthat the key question is whether the benefits of particularizationoutweigh the
costs); Isaac Ehrlich& RichardPosner, An Economic Analysis of Rulemaking,3 J. LEGALSTUD.257, 262 (1974); see also Colin Diver, The OptimalPrecision of Administrative Rules, 93 YALEL.J. 65 (1983).
48. Technical failure, as understood here, can occur simultaneously within one,
some, or all of these elements:
1. Problemidentification
2. Data collection
3. Fate and transportanalysis
4. Epidemiologicaland ecological studies
5. Risk assessment
6. Policy design and alternativesdevelopment
7. Cost-benefitanalysis
8. Implementationand enforcement
9. Evaluation
49. For example, mistakenfate-transportor epidemiological analyses can lead regulators to targetthe wrong cause of harm, whereas using a $20 million figure per value
of life saved versus the actual community value of $2 million simply results in a standard being set ten times too high.
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activities (such as using the wrong "values" in a cost-benefit
calculation).50
2.

StructuralMismatches

Environmentalregimes also risk structuralfailure unless the regulating entity adds up all the costs and benefits of a proposed policy. In
particular,if some of the cost-bearers or beneficiaries of an environmental action fall outside the bordersof the regulatingjurisdiction,their
interests in the policy outcome may not be taken into account.51Whenever the scope of an environmentalharm does not match the regulator's
jurisdiction,the cost-benefit calculus will be skewed and either too little
or too much environmentalprotectionwill be provided. ChartB shows
how structuralmismatches can be broken down into four basic forms:
(1) negative externalities;(2) positive externalities;(3) interalities; and
(4) potential takings.
Negative externalitiesresult when the jurisdictionof the regulating
entity is too small and harms accrue beyond the boundariesof the regulator. When such a mismatch occurs, and external harms are disregarded,the cost-benefit calculation undertakenby the regulatorwill understate the costs of the emissions, and underregulation(too much
pollution) results. Transboundarypollution spillovers representthe classic negative externality. Positive externalities arise when an activity,
such as protecting a tropical forest, produces benefits that accrue beyond the regulatingjurisdiction.2 In this case, because the regulatorignores the potential welfare gains of the extrajurisdictionalbeneficiaries,
too little of the public good is provided.

50. Specifically, although disputes over the value of a human life saved might
range across an order of magnitudeand although some value clashes might even rise to
two orders of magnitude, scientific estimates (for example, the likelihood that a certain
chemical exposure will cause harm) often vary by many orders of magnitude and may
even result in "directional" errors.
51. See, e.g., John B. Braden, The Economics of EnvironmentalPolicy-Making in
a Multi-LevelGovernmentStructure,in RECENTECONOMIC
AND LEGALDEVELOPMENTS IN EUROPEAN ENVIRONMENTALPOLICY 49-74 (Filip Abraham et al. eds.,

1995).
52. Forests, for example, provide carbonsequestrationbenefits that reduce the risk
of climate change across the entire planet. In addition, many forests supportbiological
diversity, which benefits all humankind.For a discussion of various kinds of positive
externalities in the environmental context, see DANIELC. ESTY, GREENINGTHE
GATT: TRADE, ENVIRONMENTAND THE FUTURE 125-26 (1994).
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I.

Negative Externality

II. Positive Externality

III. Internality

IV. Potential Taking

= Scope of environmentaleffect
-

Scope of regulatingeffect

= Cost Bearers
= Beneficiaries
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When the jurisdictionis broaderthan the scope of the public good
in question, internalitiesmay arise because majoritarianvoting denies
Such a mismatch
an optimal level of public goods to a subjurisdiction.53
arises, for example, if a neighborhoodwants to build a park and is willing to pay for it, but is voted down by the other citizens of the town
who fear higher taxes.54Similarly, internalitiesarise if a subjurisdiction
would opt out of acquiringa particularpublic good but is forced to pay
for an unwantedlevel of environmentalprotectionby a decision made
at a higher level of government. An example of this type of structural
mismatch would be a requirementthat local water suppliers install nationally specified drinking-waterpollution controls.55
The fourthtype of mismatch arises when the regulatingentity provides benefits broadly but concentrates costs unfairly on a narrow
group. Assuming that the cost-bearers have done nothing to justify a
disproportionateburden, their property rights may be infringed.56Indeed, the problem of a potential taking is not a structuralmismatch but
rathera question of protecting propertyrights against majoritarianand
utilitarianoverreaching.
Externalitiesand interalities could be dealt with by clarifying who
holds the propertyrights if transactioncosts were low and bargaining
could be undertaken.If, however, transactioncosts are high, then regu53. See MancurOlson, Jr., Strategic Theoryand Its Applications- The Principle
"Fiscal
Equivalence": The Division of Responsibilities Among Different Levels of
of
Government,59 AM. ECON.REV. 479, 482 (1969) (observing that "interalities" exist
when a public good reaches only a subset of the populationin a jurisdiction).As Olson
notes: "In a situationof this type and a democraticpolitical system with voting by majority rule, the provision of a collective good for a local area will hurt more people than
it helps, even if Pareto optimality would have requiredthat the collective good be produced." Id.
54. My categories of regulatoryfailure obviously blur at the margins. For example, the defeated park could be seen as a case in which local preferences diverge from
those of the broaderjurisdiction. The situation could also be seen as a public choice
problembecause the welfare loss arises from a disjunctionbetween the wishes of those
in the subjurisdictionand the policy programimposed on them from a higher level. But
of those I call this a structuralmismatch and insteadreserve the public choice rubricfor
cases in which the problem arises not as a result of a jurisdictionalmisalignment between the scope of a public good and the boundariesof the regulatingentity, but rather
because of distortionsin the translationof the public's desires into policy within a properly defined jurisdiction.
55. See Safe DrinkingWaterAct, 42 U.S.C. ? 300g-3 (1994).
56. Seizing a private propertyowner's land to create a public park would, for example, constitute a taking and requirecompensationunder the Fifth Amendmentto the
Constitution.Who should be compensated and by how much is, of course, a matter of
considerablecontroversy.See, e.g., FISCHEL,supra note 19; Frank Michelman, Property, Utility, and Fairness: Commentson the Ethical Foundations of "Just Compensation" Law, 80 HARV.L. REV. 1165 (1967); Rose, supra note 16.
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lation is necessary and welfare maximizationrequires that the jurisdiction of the regulatingauthority- or at least the scope of costs and benefits factored into the regulatorycalculus - be coterminous with the
extent of the harm to be prevented or the good to be provided. To
achieve optimality,exteralities requiresome form of centralizationand
interalities require some degree of decentralization.
In general, interalities will be easier to fix than externalities.Partial devolution (a tax just on the neighborhoodthat will benefit from the
park) can make the scope of the costs and benefits match. Although inertia must be overcome, no one has to act against his own fundamental
intereststo achieve a solution. In contrast,internalizingexternalitiesrequires getting outsiders to cooperate. Insofar as those groups that are
externalizing costs or receiving positive spillovers currently enjoy
something for free, they have no incentive to pay.57For example, fertilizer use by Massachusettsfarmersgreatly affects the quality of water in
the Connecticut River. Connecticut,however, has had little success in
getting the upstream farmers to change their behavior. Not only does
Connecticut have no direct authorityover the Massachusettspolluters,
but the upstreamfarmersalso balk at bearing the costs of control - in
reduced yields or higher fertilizer-applicationcosts - when they will
receive little benefit. Similarly, although Americans seem quite willing
to insist that Brazil protect its rainforests,they are much less excited
about paying for the biodiversity,oxygen production,carbon sequestration, and other conservationbenefits that they receive from Brazil.
The need for an overarchinggovernmentalresponse to externalities
does not, of course, settle the questionof what sort of regulatoryregime
should be put in place. One answer is a centralizedregulatorysystem.
But multijurisdictionalspillovers also might be addressedby collaboration among decentralizedgovernments.Whether a collaborativeregime
ratherthan a centralizedone will be sufficient to address the collective
action problem turns on a numberof factors: (1) the existence of common environmentalnorms; (2) the direction of the spillovers in question; and (3) the ease with which propertyrights can be exchanged or
vindicated.8

At the outset, collaborationdepends on the existence of common
environmentalnorms that make determinationsabout the boundariesof
57. Unless, of course, the externalitiesgo both ways, in which case today's winner
may be tomorrow'sloser. This changes the game to a prisoner's dilemma and provides
sufficient reciprocityto supportcollective action solutions.
58. The problem of getting optimal interjurisdictional environmental policy
throughcollaborationmirrorsthe difficulty of using a common law approachto address
environmentalharms in the first place. See supra text accompanyingnotes 23-43.
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propertyrightspossible.Absent,for example,an agreed-uponstandard
of reasonablenessin the nuisancecontext across the jurisdictionsin
question,thereis no basis for decidingwhetheran externalityexists.59
In the terminologyof game theory, there is no zone of agreement
amongthe parties.
Thedirectionof the flow of harmswill also affectthe likelihoodof
cooperativepolicies.If spillovers
achievingeffectiveinterjurisdictional
go bothways, each partyhas an incentiveto collaboratein the pursuit
solutionsthatestablisha workablecontrolregime.A
of collective-action
limits its emissionsonto B so B will control its spilloversonto A.
the
When,however,the flow of harmsis substantiallyunidirectional,
problemtakes on a zero-sumflavor that makes collaborationmuch
moredifficult.If the flow is alwaysfromA to B, why shouldA control
normsclash
its emissions?In such nonreciprocal
cases, environmental
with othernormsin ways thatmay makecollaborationmoredifficult.
For example,if the pollutionflows from the strongerto the weaker
party,the tendencyof the strongto advanceits own self-interestmay
environmental
overrideits commitmentto the controlof transboundary
for
refused
to
The
United
harms.60
States, instance,long
acknowledge
Canadianclaimsaboutacid rain.Of course,if the harmflows fromthe
normis
weakerpartyonto the stronger,the no-transboundary-pollution
morelikely to hold becausethe powerrelationshipreinforcesthe environmentalrules.61

59. To see the importance of common norms, consider the difficulty of getting
China and the United States to agree on a unified approachto the problem of climate
change. In the negotiations, the United States might declare that transboundaryemissions of greenhousegases must be controlled or compensationpaid. The United States
might cite the longstandingcommon law of nuisance or the "no transboundaryspillovers" norm embodied in Principle 2 of the Rio Declaration. The Chinese, however,
will respondthat the fundamentalprinciplemust be that poor nations should be allowed
to do what they must to develop quickly. They might cite the law of necessity or the
"right to develop" in the Rio Declarationin supportfor their norm.
60. The commitment to vague norms, such as not allowing transboundarypollution harms, may breakdown in confrontationwith the demands of self-interest.Indeed,
in the environmentalrealm, where norms are often weak or ambiguous, normativedissonance is a common problem. U.S. enthusiasm for the enforcementof a no-spillover
rule in the internationaldomain, for example, appearsto have been temperedby the recognition that the United States is a major international net polluter. Interestingly,
China's rapid economic rise and the accompanying increase in its transboundaryemissions may soon put the shoe on the other foot for the United States and convert Americans into advocates for real enforcementof the no-transboundary-spillovers
norm.
61. The unidirectionalflow may result in "too much" control because there is no
prospect of the strongerparty being saddled with excess costs when the circumstances
are reversed. Thus, for instance, Mexico agreed to install scrubberson a numberof its
power-generatingstations along the U.S. bordereven though the plants complied fully
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Finally, the possibility of interjurisdictionalnonregulatorycollaborationdepends on the presence of mechanismsboth for the exchange of
propertyrights and for their enforcementat relatively low cost. In particular, common tort and contract rules must exist or courts must be
willing to execute judgments from other jurisdictions. Obviously, the
prospects of establishing this sort of legal collaborationdepend greatly
on the relationshipamong the jurisdictionsat issue. When the entities in
question are U.S. states, strong links make interjurisdictionalcoordination conceivable. When the jurisdictionscross internationallines, however, the transactioncosts of case-by-case collaborationare likely to be
much higher and the probabilityof making such a regime work correspondingly lower. Although there might be a potential zone of agreement between or among the parties, the cost of finding it may be
prohibitive.
Regulation,of course, does not eliminate these difficulties. But the
shift to a more centralizedpolicy regime facilitates negotiations by focusing on general principles and rules ratherthan on case-specific outcomes. Because the parties do not know their precise future environmental positions, the process benefits from something of a Rawlsian
veil of ignorancethat supportsprincipleddecisionmaking.62
If spillovers from one jurisdictionto anotherrepresenta serious issue, decentralizedcollaborativepolicy responses are likely to be suboptimal for the same reasons that common law approachesto environmental problems do not work: high transactioncosts and unclear property
rights. Whenever we create multiple regulatoryjurisdictions in an attempt to better tailor policies to local needs and desires, our ability to
limit transjurisdictionalpollution to an efficient level and to protect
propertyrights diminishes. At the very least, the gains from reduced interalities must be offset against the losses from increased externalities.
Agreementon the principlethat externalitiesgenerallyjustify some
degree of regulatorycentralizationdoes not, however, solve the policy
problem. There remains the issue of what sorts of exteralities create
structuralfailures and how best to respond to them.

with Mexican environmentallaws and the only violation was of U.S. visibility standards. See ESTY,supra note 52, at 187.
62. See ROGER FISHER & WILLIAM URY, GETTING TO YES: NEGOTIATING

AGREEMENT
WITHOUTGIVINGIN (1981) (spelling out the advantagesof negotiating
about principles ratherthan positions). Of course, in some cases the parties do know
their specific futurepositions and thus will negotiate principles with their own needs in
mind. For example, the Chinese governmentcannot be expected to negotiate rules about
climate change that fail to reflect China's heavy dependence on coal.
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a. Physical Spillovers. Transboundary pollution represents the paradigmatic externality. The physicality of the spillover and the tangibility
of the harm make vivid the potential threat to allocative efficiency and
to property rights, and clearly justify regulation if transaction costs are
high. The more widespread the physical risks posed by a given pollutant, the larger the scope of governmental activity must be to account
for every affected property interest. Thus, the extent of the externality
- the harm caused or benefit provided - represents a critical determinant of the scale of the optimal governmental response. To be structurally adequate, an environmental policy must encompass the costs and
benefits felt by all potential victims and cost-bearers.63
b. Economic Externalities. While physical-pollution spillovers represent the classic externality, structural issues do not arise solely from
the physical reach of environmental harms.64 From a utility-maximizing
perspective, parties suffering from economic65 or psychological spillovers also should have their interests factored into the regulatory
calculus. For example, if a landowner allows industries located on her
property to forego the use of costly pollution-reducing technologies,
other landowners may be affected. Even if the resulting pollution does
not spill onto their land, they face a choice between adopting a similar
policy and suffering the environmental effects, or rejecting it and suffering potential competitiveness effects. The use of environmental resources in the first instance has external economic effects on other parties, even when no pollution actually travels.66

63. This matchingprinciple is widely accepted with regard to physical spillovers.
See OLSON,supra note 40, at 48, 53-57 (noting that political boundariesmust be coterminous with the scope of a public good to ensure optimal investment in the collective
good); see also BAUMOL& OATES,supra note 8; Revesz, supra note 1, at 1250-53;
Stewart,Pyramids, supra note 7.
64. Stewart, for example, identifies three sorts of externalities beyond traditional
pollution spillovers: resource externalities (for example, wasteful consumption of resources by others), preservationexternalities(for example, when resourcesconsumed in
one jurisdictiondeprive others of "nonuse values" they might have enjoyed), and competitiveness externalities (for example, when states set suboptimal environmentalstandards due to fears of job loss and industrialdislocation). See RichardB. StewartInternational Trade and the Environment:Lessons from the Federal Experience, 49 WASH
& LEEL. REV. 1329, 1340-41 (1992).
65. See ESTY,supra note 52; infra note 134 (explaining that the main impact of
the race to the bottom is on the environmentalpolicymaking dynamic and not on industry competitivenessper se).
66. Indeed, it was problems of this sort that motivated the first U.S. federal environmental laws. Specifically, Senator Ed Muskie feared that Maine pulp mills, which
were subject to relatively stringentenvironmentalcontrols, might suffer in competition
with mills in the less rigorously regulatedWest. See ESTY,supra note 52, at 22, for a
legislative history of these competitiveness arguments.

594

Michigan Law Review

[Vol. 95:570

Some commentators argue that such economic externalities are
somehow less "real" than physical spillovers. Revesz, for instance,
makes a theoreticaldistinction between "technological (or real)" externalities, such as pollution from an upwind state, and "pecuniaryexternalities," in which "one individual's decisions affect the financial circumstances of the other, but there is no misallocation of resources."67
When an increase in the numberof shoes demandedincreases the price
of leatherand thus affects the welfare of handbagbuyers, Revesz argues
that there is no real exterality present. He claims that this is simply a
market-clearingmechanism which is by definition welfare-optimizing,
assuming a free marketfor leather, shoes, and handbags.Nevertheless,
a range of real externalities exists that goes beyond physical pollution
spillovers.68
Many pollution-controlor resource-use decisions have economic
impacts that cannot be dismissed simply as a function of welfareenhancingresourcereallocation.California'sadoptionof auto emissions
standardsthat exceed national requirementsmay reflect the fact that
Californiansstand to benefit greatly from lower emissions and to pay
relatively little of the extra pollution control costs that will be borne
largely by out-of-state automakers.6 In this case, there is no market
mechanism to ensure that Califoria's action is nationally welfareenhancing.Californiansmay pay part of the bill for their more stringent
pollution controls through higher prices for cars, but consumers elsewhere may also be forced to pay increased prices, essentially subsidizing California'sreduced-pollutionbenefits.70In particular,we have
no guaranteethat the benefits to California outweigh the sum of the
costs imposed both inside and outside of California. An excessively
narrowunderstandingof "real" externalities, such as that provided by
Revesz, misses such cases.7'
c. Psychological Externalities: The "Choice of Public" Issue. In
some cases, the harm suffered by people beyond the bordersof the reg-

67. Revesz, supra note 1, at 1223. In supportof this distinction, see BAUMOL&

OATES, supra note 8, at 21-23, 155-234.

68. See Stewart,supra note 64, at 1340-41.
69. See E. Donald Elliott et al., Towarda Theoryof StatutoryEvolution: The Federalization of EnvironmentalLaw, 1 J.L. ECON.& ORG.313 (1985).
70. If the extra price for the "Californiacar" were fully borne by Californians
that is, internalized- there would be no efficiency problem,but given nationalmarketing programs and other constraints, automakers end up selling California cars at a
discount.
71. For furtherargumentsdefining various types of economic spillovers, see Steve
Charnovitz,Trade Measures and the Design of InternationalRegimes, 5 J. ENVT. &
DEV. 153 (1996).
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ulating jurisdiction is neither physical nor economic, but ratheris psychological.72Americans deplore the killing of whales in international
waters. Europeans,in large numbers,express outrage at the use of painful leghold traps to capturebeaver and mink for furs. The welfare loss
in these cases is undeniable.The question is whetherthose sufferingthe
harm have a legitimate interest in the policy decision made elsewhere.
More precisely, do they have a right to have their feelings factoredinto
the policy calculus?
Whether an externality exists, and thus whether a regulatoryprocess that disregardspsychological harms has failed structurally,depends
on the reach of the propertyrights in question.73If those with legitimate
claims are ignored, the regulatory calculus will be off-kilter.74In the
case of public goods or resources, the question of legitimate interests
and thus of "missing voices" among those with propertyrights may be
even murkier.If a public resourcebelongs to us and is to be managedin
our interests, who is "us"?
Frequently the boundaries of an environmental resource are not
fixed. Who, for example, holds legitimate interests vis-a-vis the Grand
Canyon? Even if we accept that an environmentalresource must be, or
should be, publicly held and managed, there remains an issue about the
proper management entity. Part of the current environmental controversy in the United States centers not only on whether public lands and
other environmentalresources should be owned and managed privately
as opposed to by the government,but also on the appropriatescope of
the decisionmaking community.75Resource managers could represent:
72. See RichardBlackhurst& Arvind Subramanian,PromotingMultilateralCooperation on the Environment,in THEGREENING
OF WORLDTRADEISSUES247 (Kym
Anderson & Richard Blackhursteds., 1992); Walter P.J. Wils, Subsidiarityand EC EnvironmentalPolicy: TakingPeople's Concerns Seriously, 6 J. ENVTL.L. 85 (1994).
73. Permittingunusualor irrationalpsychological harms to drive regulatorypolicy
seems especially troubling. Beyond the property rights issue, such concerns reflect a
fear that our regulatorydecisions might be distortedby inaccuratedata on psychological
harms and a worry that psychological harms might be overstated. Indeed, without a
"willingness to pay" mechanismto check the reality and depth of such harms,there exists a moral hazard problem of potentially significant proportionsbecause those claiming injuryhave little reason to reportaccuratelyon their welfare losses and much reason
to exaggerate. Nevertheless, as Michael Gerrardnotes, while fears of living near a hazardouswaste dump or a nuclearwaste depository may be irrational,the disutility is real.
See MICHAEL B. GERRARD, WHOSE BACKYARD, WHOSE RISK 100-07 (1994).

74. See JOHND. GRAHAM& JONATHANBAERTWIENER,RISKVERSUSRISK
230-32 (1995) (discussing the similar problem of "omitted voices" in risk analyses).
75. Another issue is the decisionmaker's location. Some of the current publiclands managementconcern reflects dissatisfaction with the concentrationof day-to-day
decisionmakingin Washington,D.C., and a belief that it would be better undertakenby
those "on the scene." But decentralizing control to avoid micromanagementfrom
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(1) the narrowclass of citizens who physicallyuse the resource;(2)
membersof the town in whichthe commonpropertyis located;(3) the
citizensof the state;or (4) the entirecountry.
Communityidentityis fixed in neithertime nor space.Given the
thresholdeffectsandlag timesthatcharacterize
manyresource-useand
environmental
the
of environmental
dimension
problems, temporal
protectionis often significant.Some of the CFCsreleasedinto the atmospherein the 1980s still will be eatingaway the ozone layerat the end
of the twenty-firstcentury.Presentgenerationsmay ignoreor discount
growingpublichealthor ecologicalharmsat the expenseof futuregenerations.76
Spatialextensionsof our sense of communityalso may be
networksand commuimportantin light of ever broadertransportation
nicationsystems.Peopletodaylive and workin differentcommunities
andsometimeseven differentstatesor countries.In addition,the mobility of societymeansthatmanypeople have friends,relatives,and importantties to placesquiteremovedfromtheirimmediatesurroundings.
Moreover,manypeople live in severalcommunities,states,and even
countriesoverthe courseof theirlives. All of thesedimensionsof mobilitycreatean expandedsense of communityandthereforeof political
As a result, "we" become "they," and vice versa. Media
identity.77
of
news, whichis increasinglynationalor even
coverage environmental
further
international,
expandspoliticalidentity.78
Washingtonand to ensure that federal authoritiescoordinate with state and local officials should not be confused with having central governmentresourcesmanaged for the
benefit of the state in which they happen to be located. Just as federal money in New
Yorkbanks is managedfor the benefit of the national treasuryand not for the welfare of
New Yorkers,federal lands should be managed for the Americanpublic at large. As a
separate matter, one might consider selling federal lands that do not have national
significance.
76. Thus, in some cases, as Edith Brown Weiss and other commentators have
noted, the relevant political constituency should be expanded to include future generations. See EDITH BROWN WEISS, IN FAIRNESS TO FUTURE GENERATIONS:INTERNATIONAL

LAW,

COMMON

PATRIMONY,

AND

INTERGENERATIONAL

EQUITY

(1989). The problem arises because bequest motives may not be strong enough to ensure that the currentpopulace adequatelyrepresentsthe interests of future generations.
See, e.g., Peter A. Diamond, A Frameworkfor Social Security Analysis, 8 J. PUB.
ECON.275 (1977). But see Harold P. Green, Legal Aspects of IntergenerationalEquity
Issues, in EQUITY ISSUES IN RADIOACTIVE WASTE MANAGEMENT 189 (Roger E.

Daspersoned., 1983) (arguing that the absolutism of some laws overvalues the future).
77. My argumentis not that people should be more "communitarian,"but simply
that they, as a matter of fact, perceive themselves to be part of various communities.
See MICHAEL J. SANDEL, DEMOCRACY'S

DISCONTENT: AMERICA IN SEARCH OF A

PUBLIC PHILOSOPHY(1996); MICHAEL J. SANDEL, LIBERALISMAND THE LIMITS
OF JUSTICE59-65 (1982).
78. See Daphne Abeel, Ideas, The Media, CHRISTIAN SCI. MONITOR, Dec. 7,
1984, at 34; James R. Campbell, Newspapers: The Battle for 7Tme, UNITED PRESS
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The relevantpoliticalcommunityis not, of course,inexorablyexpanding.Individuals'sense of communityand political identitycan
shrinkas well as expand.The claims of some self-styledconstituents
"dismaybe rejectedby othersas the views of outsiders.Furthermore,
tant"partiesshouldnot necessarilysee theirpreferencesprevail.It is
clear, however,that in environmental
policymaking,the sphereof affectedinterestsmay expandor contractdependingon an evolvingdefinitionof community.Moreover,thesetwo considerations
intertwine:as
more externalitiesor interalities are perceived,politicalidentitymay
inchangeaccordingly;andas politicalidentitychanges,new structural
to maximizeenvironmental
adequaciesmaycome to light.In attempting
socialwelfare,we shouldbe carefulnot to concludetoo hastilythatwe
know the precise boundariesof the appropriate
communityand thus
whosecosts andbenefitsshould"count."
3. Public Choice Problems

Addedto the problemof the right"choiceof public"is the problem of publicchoice.The two issues areconceptuallydistinct.The formeris essentiallya matterof clarifyingwhoseinterestsshouldcountin
the regulatoryprocess.The latter,however,may exist even thoughthe
choice of publicissue has been resolved,correctlyor otherwise.Optimalregulationdependson the public'spoliticalpreferencesbeingfaithfully and accuratelytranslatedinto policy outcomes.
Environmental
regulationhas severalfeaturesthatgeneratepublic
choice issues.Notably,the costs of environmental
regulationaregenermore
concentrated
and
Costs are often
ally
tangiblethanthe benefits.79
borneby particularindustriesor enterprises,and are translatedreadily
into monetaryterms.Benefits,however,accrueto the generalpublicin

INTL.,Apr. 24, 1989; Tom Curley, One Million New Readers Added in 1989, USA TODAY,Jan. 8, 1990, at 13A.
79. This asymmetry has long been recognized. See JAMES BUCHANAN&
GORDONTULLOCK,
THE CALCULUSOF CONSENT(1962); Bruce Ackerman,Beyond
Carolene Products, 98 HARV. L. REV. 713, 723-26 (1985) (observing the advantage
concentratedinterests have over diffuse ones); see also Roger G. Noll, Economic PerORGANIZAspectives on the Politics of Regulation, in HANDBOOKOF INDUSTRIAL
TION1265 (Richard Schmalensee & Robert D. Willig eds., 1989) (stating that "large,
heterogeneousgroups with relatively small per capita stakes ... will be disadvantaged
relative to small, homogeneous groups with high per capita stakes"). When the reverse
is true - that is, the benefits of controls are concentratedand the costs diffuse - the
opposite public choice problem, a NIMBY ("not in my backyard")situation,may arise,
resulting in systematic overregulation. See, e.g., James T. Hamilton, Missing the
Mark(et) in Siting Hazardous Waste Facilities, 1 DUKE ENVTL.L. & POL. F. 11
(1991).
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ways that are hard to discern and monetize.80These asymmetriesin information and the concentrationof regulatory costs and benefits may
give rise to asymmetriesof political activity and influence between polluters and pollutees or between common-resourceusers and the public
owners of these resources.81Because these asymmetries may be more
significant at the state and local levels,82decentralizationmay represent
a strategy to advance deregulation for the benefit of certain special
interests.83
For most people, moreover, environmentalquality comprises only
a limited dimension of their welfare. Economic prosperityand material
well-being are far more importantdeterminantsof their quality of life.
Thus, few people vote or choose where to live on the basis of environmental factors alone.84The resulting "bundling" of issues at election
time works against the seamless translationof the public's environmental views into environmentalpolicy.85In addition, unlike taxing and
spendingdecisions and the issues in some other regulatorydomains, the
public has a hardtime discerningits own interests in the environmental
realm. Simply put, people can tell if the roads or schools are meeting
their needs, but they cannot assess the adequacyof a residue standardof
seven parts per million for the pesticide EBDC. The more uncertain,
technically complex, and nonintuitivethe policy choice, and the greater
the difficulty in reducingthe decision to easily understooddollar terms,
the higher the risk of special interestdistortions.

80. Thus, the technicalcomplexity and inherentuncertaintyof environmentalregulation, see supra text accompanyingnotes 28-30, intersects with public choice problems
to create additionalregulatoryfailures. The particularobscurity of the political process
in the environmentaldomain creates an especially wide opening for special interest interventionand distortionof the regulatoryprocess.
81. See Daniel A. Farber,Economic Analysis and Just Compensation, 12 INTL.
REV.L. & ECON.125, 130-31 (1992) (noting that landownershave greaterpower than
the public at large).
82. See Stewart,Pyramids,supra note 7, at 1213; see also WarrenL. Ratliff, The
De-Evolution of Environmental Organization, J. LAND, RES,. & ENVTL. L. (forthcom-

ing 1997).
83. See, e.g., ROSE-ACKERMAN,
supra note 7, at 159-73 (arguingthat the decentralizationthrustin the Reagan Administrationrepresentedno grand theory of optimal
regulationbut rathera simple desire to help business interests).
84. See Joseph Kalt & MarkZupan,Captureand Ideology in the Economic Theory
of Politics, 74 AM. ECON.REV. 279, 281-85 (1984); see also Noll, supra note 79, at
1270-72.
85. Bundling of issues tends to dilute the impact of any one issue. See, e.g., James
D. Gwartney & RichardE. Wagner,Public Choice and the Conduct of Representative
Government, in PUBLIC CHOICE AND CONSTITUTIONAL ECONOMICS 3, 10, 19

(James D. Gwartney& RichardE. Wagnereds., 1988); Robert D. Tollison, Rent Seeking: A Survey, 35 KYKLOS575, 594 (1982).
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The thresholdeffectsandtime lags associatedwith pollutionexacofficialsrarelyare eager to pay
erbatethese problems.Governmental
the politicalpricefor spendingmoneytodayto fix a problemthatwill
emerge,if at all, at some futuredate. Froma politician'sperspective,
there is little incentiveto impose costly controlson greenhousegas
emissionsthatmustbe bornetodaywhenthe benefitswill not show up
until2050,86let alonein time to claimcreditin the next electiontwo or
four years hence.87When pollutantshave very long lifetimes,88inequityand additionalpublicchoiceissues emerge.
tergenerational
In sum, environmentalprotectioninvolves a wide range of
problemsdemandingan equallydiverseset of responsestrategies.Aror any other"silverbullet"environmengumentsthatdecentralization
the natureof
tal reformmightset us on the rightcoursemisapprehend
are
the policy challenge.89Environmental
problems complicatedand
as
are
best
the
solutions.
messy,
II.

DECENTRALIZATION VS. CENTRALIZATION: THE DEBATE To
DATE

ThisPartidentifiesthe originsandcurrentstateof the environmental federalismdebate.SectionII.A tracesthe developmentof centralized
environmental
regulatoryinitiativesand of the argumentsmarshaledin
theirsupport.SectionII.B discussesthe second-generation
responseto
centralizedenvironmental
regulationandexaminesthe five core secondgenerationargumentsin supportof decentralization.
86. Of course, how significant the problem of climate change will prove to be remains uncertain and thus creates a further reason for politicians to disregard the
problem.
87. In economic terms, politicians have a high discount rate. The difference between the discount rates of the public and of political leaders is one of the systemic
public choice problems associated with environmentalregulations. See, e.g., W. Kip
Viscusi, EquivalentFrames of Referencefor Judging Risk RegulationPolicies, 3 N.Y.U.
ENVL. L.J. 431, 437 (1995) (arguingthat the time lag between asbestos regulation and
benefits "substantially reduce[s] . . . value and the relative attractiveness of the
regulation").
88. Some CFCs and greenhouse gases persist in the atmospherefor hundreds of
years, and radioactive wastes may be harmful for thousandsof years. See, e.g., Owen
Davies, Air Repair, OMNI,June 1993, at 62, 94; A.R. Ravishankaraet al., Atmospheric
Lifetimesof Long-LivedHalogenated Species, 259 SCIENCE194 (1993).
89. To the academic reader, this point may seem banal. But this article is written
against the backdropof a political debate over the properlocus for environmentalregulation in which some of the loudest voices are calling, without nuance, for total decentralization.See, e.g., GINGRICH,
supra note 1, at 9 ("We must replace our centralized,
micromanaged,Washington-basedbureaucracywith a dramaticallydecentralizedsystem
...."); see also H.R. 473-480, 104th Cong. (1995) (legislation sponsoredby Congressman Tom DeLay abolishing wholesale Federal Clean Air regulation).
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A. First-GenerationThinking:The Development of and Arguments
for Centralization

Untilquiterecently,theharmsthataccruedfromairandwaterpollutionwere addressednot by environmental
regulationbut throughthe
nuisance
law.90Beginningin
of controlmechanisms:
mostdecentralized
the 1880sand 1890s,a numberof cities, includingChicago,New York,
and Pittsburgh,adopted "smoke abatement"ordinances.91
Garbage
Theseearlyattempts
dumpingalso becamesubjectto local regulation.92
at environmental
regulationreflectedthe recognitionthatcommonlaw
nuisance
actions
could not respondefficientlyto the pollution
private
problems of an industrialsociety.93

Althoughsome statesadoptedairandwaterpollutionlaws as early
as the end of the nineteenthcentury,stateregulationof environmental
problemsdid not begin in earnestuntilthe post-World WarII industrialboom.94The stateregulatoryeffortsof the 1950s and 1960s,howand by the mid-60s,the
ever, did little to stemthe flow of pollution,95
90. Tort-lawbased, case-by-case,pollution-harmdeterminationsmade throughprivate nuisance lawsuits representthe ultimatedecentralizationof "regulation."See, e.g.,
Madison v. Ducktown Sulphur,Copper & Iron Co., 83 S.W. 658 (1904); St. Helen's
Smelting Co. v. Tipping, 35 L.G.Q.B. 66, 11 H.L. Cas. 642, 13 Wkly. Rep. 1083
(1865); Aldred's Case, 9 Co. Rep. 57 b., 77 Eng. Rep. 816 (K.B. 1611). Public nuisance
cases involving states ratherthan individualsrepresentthe first step toward centralization of the response to environmentalharms.See Georgia v. Tennessee CopperCo., 206
U.S. 230 (1907); Missouri v. Illinois, 200 U.S. 496 (1906).
91. See ROBERT V. PERCIVALET AL., ENVIRONMENTALREGULATION:LAW,

SCIENCE,AND POLICY103-04 (1992); Arnold W. Reitze, Jr., A Centuryof Air Pollution Control Law: What's Worked;What'sFailed; What Might Work, 21 ENVTL.L.
1549, 1576 (1991).
92. See MARTIN V. MELOSI, GARBAGE IN THE CITIES: REFUSE, REFORM AND

1880-1980 (1981); Christopher Niemczewski, The History of
THE ENVIRONMENT,
Solid Waste Management,

in THE ORGANIZATION AND EFFICIENCY OF SOLID

WASTEMANAGEMENT
(EmanuelS. Saras ed., 1977).
93. The difficulty with reliance upon tort remedies as a pollution control strategy
was remarkedupon as early at 1862 by the British House of Lords Select Committeeon
InjuryFrom Noxious Vapours,which noted: "partlyin consequence of the expense such
actions occasion, partly from the fact that where several works are in immediatejuxtaposition, the difficulty of tracing the damage to any one, or of apportioningit among
several, is [so] great as to be all but insuperable."HOUSEOF LORDSSELECTCOMM.
ON INJURYFROMNOXIOUSVAPOURS,1862 REPORTv (1862), reprinted in [1862]
14 Parl. Papers 1, 3, quoted in Joel FranklinBrenner,Nuisance Law and the Industrial
Revolution, 3 J. LEGALSTUD.403, 425 (1974).
94. Oregon created the first state environmental(air pollution control) agency in
1952. In 1955, the Californialegislaturechargedthe State Departmentof Public Health
with establishing air pollution standards.See Health & Safety Code, ch. 1312, sec. 1,
? 425, 1955 Cal. Stat. 2385, repealed by ch. 1545, ? 1, 1967 Cal. Stat. 3679.
95. See ENVIRONMENTALPROTECTIONAGENCY, NATIONAL AIR POLLUTION

TRENDS,1900-1992, at ES-4 (1993) [hereinafterEPA].
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demand for more centralized regulation was growing.96In 1963, Congress adoptedthe first Clean Air Act,97authorizingthe Secretaryof the
Departmentof Health, Education,and Welfare, as it was then called, to
establish advisory air quality "criteria" and to convene "conferences"
when interstatepollution endangeredpublic health or welfare.98Similarly, the Water Quality Act of 1965 required states to adopt federally
approved water quality standardsfor any body of water that moved
across state boundaries."
These federal efforts to supportand prod state-level environmental
regulationproducedunsatisfactoryresults. Air and water quality around
the country continued to deteriorate.10?
Congressional hearings in the
late 1960s and early 1970s spelled out three broad reasons for further
centralizing environmental regulation: interstate spillovers of pollution;'01the poor performanceof states as environmentalregulators;102
96. The first federal environmentalprogramstended simply to supportstate regulation. See, e.g., Federal WaterPollution Control Act of 1948, Pub. L. No. 80-845, 62
Stat. 1155 (currentversion at 33 U.S.C. ? 1251 (1995 & Supp. 1996)) (supportingresearch on water pollution and providing grants to states to supportwater pollution control programs);Air Pollution Control Act of 1955, Pub. L. No. 84-159, 69 Stat. 322
(currentversion at 42 U.S.C. ? 7401 (1995)) (providingfunds for researchand technical
assistance to states); Motor Vehicle Act of 1960, Pub. L. No. 86-493, 74 Stat. 162 (federal researchinto air pollution from automobiles);Tom Jorling,The Federal Law of Air
LAW 1058 (Erica L. Golgin &
Pollution Control, in FEDERALENVIRONMENTAL
Thomas G.P. Guilberteds., 1974); Percival, supra note 5, at 1155-57.
97. Pub. L. No. 88-206, 77 Stat. 392 (1963) (codified as amendedin scatteredsections of 42 U.S.C. ?? 7401-7671 (1994)).
98. See Pub. L. No. 88-206, 77 Stat. 392, 395-96 (1963) (codified as amended in
scatteredsections of 42 U.S.C. ?? 7401-7671 (1994)).
99. See WaterQuality Act of 1965, Pub. L. No. 89-234, 79 Stat. 903 (codified at
33 U.S.C. ? 466, transferredto ?? 1151-1160, and subsequentlyomittedby Pub. L. No.
92-500, ? 2, 86 Stat. 816 (1972)).
100. See EPA, supra note 95; JOHN C. ESPOSITO,VANISHINGAIR 118-51
(1970); Joshua D. Samoff, The ContinuingImperative(But Onlyfrom a National Perspective)for Federal EnvironmentalRegulation, 7 DUKEENVTL.L. & POLY.F. (forthcoming 1997); see also FrankJ. Barry, The Evolution of the EnforcementProvisions of
the Federal WaterPollution ControlAct: A Study of the Difficulty in Developing Effective Legislation, 68 MICH.L. REV. 1103 (1970).
101. See, e.g., Air Pollution, 1967: Hearings Before the Subcomm. on Air and
WaterPollution of the Senate Comm. on Public Works,90th Cong. 993 (1967) (testimony of Lewis C. Green of the Missouri Air ConservationCommission):
[A]ir pollution is a problem that rarely falls within ready-madepolitical boundaries. In any metropolitanarea both the social costs incurredin failing to control it
and the benefits to be derived from regulation within a single political subdivision inevitably spill over into otherjurisdictions .... The necessity for ... uniformity is rathergenerally agreed upon.
Many other similar remarkscan be found in the environmentalhearing reports of the
1960s and 1970s.
102. See, e.g., id. at 796 (statement of Dr. Ivan L. Bennett, Jr., Deputy Director
Office of Science and Technology, Executive Office of the President) ("[T]he states
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and interstate competitiveness effects arising from differing environmental standards.'03Based on the Congressional consensus established
on these points, the Clean Air Act of 1970104and the Clean WaterAct
of 1972105shifted the center of gravity for environmental regulation
from the states to the federal government. Additional federal statutes
followed: the Federal EnvironmentalPesticide Control Act of 1972,?06
the 1974 Safe Drinking WaterAct'07,the 1976 Resource Conservation
and Recovery Act,108and the 1980 ComprehensiveEnvironmentalResponse, Compensation,and Liability Act.109
Other forces also spurred centralization. Elliott, Ackerman, and
Millian suggest, for example, that the federalization of environmental
law may have reflected industry preferences for unified national stanRose-Ackerman
dardsthat would preemptvarying state requirements.110
identifies additionalstrategic incentives facing a number of actors who
supported centralized environmental regulation over disjointed state
processes."' Finally, presidentialpolitics - the positioning of the Senate's leading environmentalist,Ed Muskie of Maine, as a challenger to
[T]he incentive of matching grants has not succeeded in
simply have not moved ....
bringing about the results that it had been hoped would be achieved."). The suggestion
that states might choose low environmentalstandardsas a matterof policy was not recognized at all.
103. See, e.g., S. REP. No. 91-1196 (1970); Air Pollution, 1970: Hearing on
S.3229, S.3466, S.3546 Before the Senate Subcomm.on Air and WaterPollution of the
Senate Comm.on Public Works,91st Cong. 487 (1970). Rep. Abner J. Mikva of Illinois
observed, for example, that "[w]hen states are competing daily to attractnew industry,
it is unrealistic to expect that strict enforcementof antipollutionregulations - which
imposes financial burdens sometimes higher than taxes themselves - will occur." Air
Pollution Controland Solid WastesRecycling:Hearings Before the Subcomm.on Public
Health and Welfareof the House Comm. on Interstate and Foreign Commerce, 91st
Cong. 487 (1970); see also BAUMOL& OATES,supra note 8, at 14-35; Revesz, supra
note 1.
104. Pub. L. No. 91-604, 84 Stat. 1676 (codified as amended in scatteredsections
of 42 U.S.C. ?? 7401-7642 (1994)).
105. Pub. L. No. 92-500, 86 Stat. 816 (codified as amended in scattered sections
of 33 U.S.C. ?? 1251-1376 (1994)).
106. Pub. L. No. 92-516, 86 Stat. 973 (codified as amended at 7 U.S.C. ?? 136136y (1994)).
107. Pub. L. No. 93-523, 88 Stat. 1660 (codified as amended at 40 U.S.C.
?? 300f-300j (1994)).
108. Pub. L. No. 94-580, 90 Stat. 2795 (codified as amended in scatteredsections
of 42 U.S.C. ?? 6901-6987 (1994)).
109. Pub. L. No. 96-510, 94 Stat. 2767 (codified as amended in scatteredsections
of 42 U.S.C. ?? 9601-9675 (1994)).
110. See Elliott et al., supra note 69, at 326-27.
111. See Susan Rose-Ackerman,Does Federalism Matter? Political Choice in a
Federal Republic, 89 J. POL. ECON. 152 (1981); see also Jerry L. Mashaw & Susan
Rose-Ackerman, Federalism and Regulation, in THE REAGAN REGULATORY STRAT-

EGY 111, 122-27, 133-36 (George C. Eads & Michael Fix eds., 1984).
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PresidentRichardNixon in 1972 - helped to ensure that a strong federal Clean Air Act moved throughthe Congress.12
The legal literaturecaught up with the centralizationpolicy trend
in 1977 with the publication of two seminal articles by Richard Stewart."3Stewartidentifiedfour core rationalesfor centralizedenvironmental law: (1) to addressthe tragedyof the commons and achieve national
economies of scale; (2) to overcome disparities in effective political
representation;(3) to correct market failures arising from pollution externalities (including physical, "psychic," and economic spillovers);
and (4) to obtain the advantages of pursuing moral ideals and the
"politics of sacrifice" on a national plane.14
Stewart'sargumentbegins with the prisoners' dilemma dynamic,"5
now better known in the environmentalcontext as the "race to the bottom." He observes as follows:
Given the mobilityof industryand commerce,any individualstate or
communitymayrationallydeclineunilaterallyto adopthighenvironmental standards
thatentailsubstantial
costs for industryandobstaclesto economic developmentfor fear that the resultingenvironmentalgains
wouldbe morethanoffsetby the movementof capitalto otherareaswith
lower standards."6
The tendency not to adopt strict environmentalcontrols or to move
toward lax environmentalrequirementsderives from the fact that governments act strategically.Regulators and the politicians who appoint
them perceive that by cutting environmental standardsand stealing a
march on other jurisdictions in the competition for new investment,

112. See Elliott et al., supra note 69, at 327-28.
113. See Stewart, Pyramids, supra note 7; Stewart, Development, supra note 7.
Debates over how much to centralize or decentralize governmentactivity in general go
back much further, particularly in political science literature. See ALEXIS DE
TOCQUEVILLE.DEMOCRACYIN AMERICA 163 (Phillips Bradley ed., Henry Reeve &

Francis Bowen trans., Alfred A. Knopf 1945) (1835) (comparing governance of "cen-

tralized nations" and "confederations"); PAUL E. PETERSON ET AL., WHEN FEDERALISM WORKS 1-7 (1986); see also ROBERT A. DAHL & CHARLES E. LINDBLOM,
POLITICS,ECONOMICSAND WELFARE (1953); PAUL E. PETERSON, CITY LIMITS 3-

38, 66-92 (1981); James Fesler, Centralizationand Decentralization, in 2 INTERNATIONAL ENCYCLOPEDIAOF THE SOCIAL SCIENCES 370 (David L. Sills ed., 1968);

Grodzins, supra note 5; Scheiber, supra note 4.
114. See Stewart,Pyramids, supra note 7, at 1211-19.
115. For more on this dynamic, see Mashaw & Rose-Ackerman,supra note 111,
at 117-18; see also Scott Barrett, Strategic EnvironmentalPolicy and International
Trade, 54 J. PUB. ECON.325 (1994) [hereinafterBarrett,Strategic EnvironmentalPolicy]; Scott Barrett,Strategyand Environment,27 COLUM.J. WORLDBUS. 202 (1992)
[hereinafterBarrett,Strategy and Environment].For a general discussion of prisoners'
dilemmas and strategicbehavior,see Dixrr & NALEBUFF, supra note 31.
116. Stewart,Pyramids, supra note 7, at 1212.
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jobs, and industrialactivity,they will increasetheirconstituents'welfareby morethanthe utilitylosses inflictedby whateverenvironmental
degradationoccurs. The knowledgethat one's competitorsintend to
loweror alreadyhave loweredenvironmental
standardsinducesparties
to act preemptivelyor responsivelyand to lower theirown standards,
Stewtriggeringa downwardregulatoryspiralandnonoptimalresults.117
artrecognizesthatnationalenvironmental
laws facilitatethe collective
actionnecessaryto escapefromthis race.18Whilepartiestheoretically
cannegotiatetheirway out of thisprisoner'sdilemma,the natureof environmentalproblems,involving "recurringtechnicallycomplex issues,"makesad hoc welfare-optimizing
compactsamongcompetingjurisdictionsimprobableandcentralizedregulationcost-effective.119
Stewart'ssecond focus is the disjunctionbetween the political
He notesthatenvironinterests.120
powerof pollutersandenvironmental
who
in
advocates
to
the
mental
try rally public supportof relativelydiffuse and obscurebenefitsexperiencedifficultyin achievinga critical
thresholdof politicalactivityand influenceat local or state levels,'21
andaremoreoftenableto aggregatesufficientresourcesto be effective
at the nationallevel.122Whetheran asymmetryof politicalpower be117. The race to the bottom representsa structuralfailure insofar as competition
amongjurisdictionscreates economic externalities.Stewartalso folds into his first point
a discussion of economies of scale in regulatoryactivities that tracksmy technical inadequacy category. See id.
118. See id.; see also Alfred C. Aman, Jr., AdministrativeLaw in a Global Era:
Progress,DeregulatoryChange, and the Rise of the AdministrativePresidency, 73 CORNELLL. REV. 1101, 1194 (1988); William W. Bratton& Joseph A. McCahery,Regulatory Competition,Regulatory Capture,and Corporate Self-regulation,73 N.C. L. REV.
1861 (1996); Cass R. Sunstein, ConstitutionalismAfter the New Deal, 101 HARV.L.
REV.421, 505 (1987); Roger van den Bergh et al., The SubsidiarityPrinciple in European EnvironmentalLaw: An Economic Analysis 20-24 (1995) (paper prepared for
Conferenceon the Law and Economics of the Environmentat the Norwegian Academy
of Science and Letters, on file with author) (providing European examples of this
phenomenon).
119. See Stewart, Pyramids, supra note 7, at 1212. As suggested earlier, Coase
demonstratesthat absent transactionscosts, efficient outcomes can be negotiated. See
Coase, supra note 18.
120. See Stewart,Pyramids,supra note 7, at 1213; see also supra text accompanying notes 79-89. This is the public choice problem in my taxonomy.
121. See Stewart,Development,supra note 7, at 747.
122. See, e.g., PHILLIP SHABECOFF, A FIERCE GREEN FIRE 279 (1993). This

perceived imbalance has deep roots. Nearly a century ago, Gifford Pinchot, President
TheodoreRoosevelt's first directorof the National Forest Service, decried the "special
interests"operatingin the political realm that threatenedto "nullify the will of the majority" with regard to conservation and environmentalpolicy. See id; see also BRUCE
A. ACKERMAN & WILLIAM T. HASSLER, CLEAN COAL/DIRTY AIR (1981); J. CLARENCE DAVIES II & BARBARA S. DAVIES, THE POLITICS OF POLLUTION (1975);

Richard B. Stewart, The Reformation of American AdministrativeLaw, 88 HARV. L.
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tween environmental and polluting interests continues to exist, and
more important,whether this asymmetry is greater at the local or state
level than at the national level, remains an issue today.
Stewart'sthirdpoint concerns the widely recognized marketfailure
associated with pollution externalities.123His final rationale builds on
the claim that it is easier to carry out policies aimed at establishing
overarchingmoral principles on a national level than a state or local
one. He argues that the fundamentalmoral obligations of one citizen to
another and to future generations must be defined nationally and embodied in federal law.'24

B.

Second-GenerationThinking:Rationalesfor Decentralization

From nearly the day that the ink was dry on Stewart's arguments
justifying federal environmentalregulation, the tides of political thinking and legal scholarship have run the other way.'25 This secondcenters on five argumentsfor decentralization:(1)
generationthinking126
the benefits of diversity and diseconomies of regulatoryscale; (2) arguments for regulatory competition and against race-to-the-bottomfears;
(3) public choice claims regardingthe representativenessof decentralized decisionmaking;(4) rejection of morality-basedargumentsfor federal regulation;and (5) an implicit assumptionthat transboundarypollution spillovers are insignificant.'27
REV. 1669, 1684-87, 1713-15 (1975); Peter H. Schuck, The Politics of Regulation, 90
YALEL.J. 702 (1981) (book review).
123. This third line of analysis, concerning physical externalities,would be a matter of structuralfailure in my regulatoryfailure taxonomy.
124. Just as the advancementof civil rights required federal action, so too does
environmentalprogress. Stewartspecifically observes that citizens seem more willing to
make sacrifices for unquantifiablegains if they know that others are doing the same, an
observationthat might supportfederalpolicymaking in various environmentalareas. See
Stewart, Pyramids, supra note 7, at 1264-65. In some respects, Stewart's pyramids-ofsacrifice argumentresembles the "choice of public" question and thus representsa matter of psychological externalitiesraising the possibility of structuraldeficiencies in the
regulatoryregime.
125. Actually, the decentralizationargumentspredateProfessor Stewart.The seminai article in this field is that of Tiebout, supra note 8.
126. See supra note 12; see also Richard Briffault, Our Localism: Part II - Localism and Legal Theory,90 COLUM.L. REV. 346 (1990); FrankH. Easterbrook,Antitrust and the Economics of Federalism, 26 J.L. & ECON.23, 33-35 (1983). For a recent
discussion, see David L. Markell, States as Innovators:It's timefor a New Look to Our
"Laboratoriesof Democracy" in the Effort to ImproveOur Approach to Environmental
Regulation, 58 ALB. L. REV. 347 (1994).
127. Although asserted vigorously in political circles, constitutional arguments
about the limits of U.S. federalregulatoryauthoritybear little on the normativequestion
of the best level at which to regulate environmentalproblems so as to maximize social
welfare. Moreover, the constitutionalpolemics have been aired sufficiently elsewhere
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1. The Benefits of Diversity

The diversityargumentfor decentralizedregulationrepresentsa
richvein in popularand academicanalysesof U.S. federalism.The arandpolitischolars,129
gumenthastwo separablestrands.First,courts,128
havelong trumpetedthe opportunities
for regulatoryinnovation
cians130
providedby the "states as laboratories."A decentralizedregulatory
strategypermitsthe simultaneous
testingof variouspolicyresponses.'3
if the centralpolicy issue is one of regulatorydesign,the
In particular,
to experimentusingstateregulatorystructures
maybe espeopportunity
ciallywelfareenhancing.Second,economicsteachesthatwhenenvironmentalbackground
conditions,emissionslevels, climate,weather,risk
and thus will not be dealt with in this article. See United States v. Lopez, 115 S. Ct.
1624 (1995); Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985); National League of Cities v. Usery, 426 U.S. 833 (1976); Stewart, Development, supra
note 7, at 750-56; Stewart, Pyramids, supra note 7; see also Akhil Reed Amar, Five
Views of Federalism: "Converse 1983" in Context, 47 VAND. L. REV. 1229 (1994);
Lynn A. Baker, Conditional Federal SpendingAfter Lopez, 95 COLUM.L. REV. 1911
(1995); William N. Eskridge,Jr. & John Ferejohn,The Elastic CommerceClause: A Political Theoryof AmericanFederalism, 47 VAND. L. REV. 1355 (1994).
128. See FederalEnergy RegulatoryCommn. v. Mississippi, 456 U.S. 742, 788-91
(1982) (O'Connor,J., concurringin part and dissenting in part); Connecticut Light &
Power Co. v. FederalPower Commn., 324 U.S. 515, 530 (1945); New State Ice Co. v.
Liebmann,285 U.S. 262, 313 (1932) (Brandeis,J., dissenting) ("It is one of the happy
incidentsof the federal system that a single courageous state may, if its citizens choose,
serve as a laboratory;and try novel social and economic experiments....").
129. See, e.g., FELIX FRANKFURTER,THE PUBLIC AND ITS GOVERNMENT49-

50 (1930) ("[O]urfederalismcalls for the free play of local diversity in dealing with local problems");see also Henry M. Hart, Jr., The Relations Between State and Federal
Law, 54 COLUM.L. REV. 489, 493 (1954). For a more recent discussion, see Markell,
supra note 126.
130. As a political argument,decentralizationemerged with considerablevigor in
the "new federalism"of the Reagan administration.See Ronald Reagan, InauguralAddress (Jan. 20, 1981), in INAUGURAL ADDRESSES OF THE PRESIDENTS OF THE

UNITEDSTATES,S. Doc. No. 101-10, at 331 (1989); Exec. OrderNo. 12,612, 3 C.F.R.
252 (1987); Gray, supra note 4; see also THE REAGAN REGULATORY STRATEGY,

supra note 111. It has had new life breathedinto it with the election of a Republican
supra note 1, at 9. The very similar argumentsfor
Congress in 1994. See GINGRICH,
"subsidiarity"in the EuropeanUnion representthe same political thrust.See George A.
Bermann, TakingSubsidiaritySeriously: Federalism in the European Communityand
the United States, 94 COLUM.L. REV.331 (1994); Trachtman,supra note 3, at 460-63;
W. Gary Vause, The SubsidiarityPrinciple in European Union-AmericanFederalism
Compared, 27 CASE W. RES. J. INTL. L. 61 (1995).

131. Diversity also might be seen as nature'sapproachto problem solving. Biologists often observe that naturalsystems develop competing approachesto problemswith
preferred solutions emerging through evolution over time. See, e.g., RICHARD
DAWKINS, BLIND WATCHMAKER(1986); PAUL R. EHRLICH,THE MACHINERY OF
NATURE (1986); STEVEN JAY GOULD, WONDERFUL LIFE: THE BURGESS SHALE
AND NATURE OF HISTORY (1989) (observing that nature responds to change in a vari-

ety of ways througha process Gould calls "adaptive radiation").
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preferences,policy priorities,and income levels diverge, regulationstailored to localized circumstances will improve social welfare.132Although a centralizedregulatorybody might be capable of such tailoring,
the scale diseconomies of centralizationargue for local regulation.133
2. Regulatory CompetitionVersusRace-to-the-BottomTheory
Second-generationtheorists suggest that there is little or no reason
to fear a regulatoryrace to the bottom.134More pointedly, the secondgeneration literaturehypothesizes that far from unleashing a welfare-

132. See Jagdish Bhagwati & T.N. Srinivasan,Tradeand Environment:Does EnvironmentalDiversity Detract from the Case for Free Trade, in FAIRTRADEAND HARFORFREETRADE?159 (JagdishBhagwati & RobertE.
MONIZATION:
PREREQUISITES
Hudec eds., 1996) [hereinafterFAIRTRADEAND HARMONIZATION];
Robert Mendelsohn, RegulatingHeterogenous Emissions, 13 J. ENVTL.ECON.& MGMT.301, 301-12
(1986) (asserting that the welfare loss from common standardsrises with the heterogeneity of the problem at hand); Nordhaus, supra note 28, at 8 ("Efficient policies are
highly specific to particularsectors, regions, and time periods.").
133. The second-generationdiversity argumentcorresponds to several categories
of regulatoryfailure. First, the argumentsabout states as laboratoriesand diseconomies
of scale speak to technical transactioncosts. Second, the prospect that diverse subjurisdictions will not have regulations tailored to their circumstancesand needs raises
the possibility of interalities that appear as a structural failure in my typology but
could, as noted earlier, be categorized also as a public choice problem.
134. See Judith M. Dean, Tradeand the Environment:A Survey of the Literature,
in INTERNATIONALTRADE AND THE ENVIRONMENT 15 (Patrick Low ed., 1992);

Daniel R. Fischel, The "Race to the Bottom"Revisited:Reflections on Recent Developments in Delaware's CorporationLaw, 76 Nw. U. L. REV. 913 (1982); Patrick Low &
Alexander Yeats, Do "Dirty" Industries Migrate?, in INTERNATIONALTRADE AND
THE ENVIRONMENT,supra, at 89; Revesz, supra note 1, at 1213-27. Others conclude

that there is no empirical evidence of companies moving to "pollution havens." See,
e.g., Adam B. Jaffe et al., EnvironmentalRegulation and the Competitivenessof U.S.
Manufacturing: What Does the Evidence Tell Us?, 33 J. ECON. LITERATURE132
(1995); Joseph Kalt, The Impact of Domestic EnvironmentalRegulatory Policies on

U.S. International Competitiveness, in INTERNATIONALCOMPETITIVENESS221 (A.
Michael Spence & Heather A. Hazard eds., 1988). But see U.S. GENERAL ACCOUNTING OFFICE, REPORT ON THE FURNITUREFINISHINGINDUSTRY (1990) (finding evi-

dence of industrialmigration to Mexico due to environmentalcosts); Paula M. Block,
The Allure of Southeast Asia's Chemical Market,CHEMICAL
WEEK,Apr. 15, 1987, at
42. Moreover, the economics literaturethat casts doubt on the seriousness of competitiveness pressures misunderstandshow the race to the bottom plays out. Firms rarely
move based on environmentalstandards.Nor do governmentsovertly change their laws
to keep businesses from migrating. Thus, the image of a "race" does not really make
sense. Instead,governmentsrelax their environmentalenforcement.Or, even more commonly, governmentschoose not to adopt more stringentstandards,even if more vigorous requirementswould be welfare enhancing, because economic interests are heard
while environmentalones are not. Empiricalstudies to measure this regulatorychill or
"political drag" would require gatheringdata on events that did not happen - a difficult task. See ESTY,supra note 52, at 162-63.
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reducing race, interjurisdictional competition pressures governments to
regulate efficiently and effectively.135
Regulatory competition theory traces back to Tiebout's revolutionary 1956 article arguing that a decentralized governmental system, with
horizontally arranged jurisdictions trying to attract residents on the basis
of differing tax and benefit structures, produces a Pareto-superior outcome.136Later theorists have tried to extend the reach of Tiebout's analysis by relaxing some of the many assumptions on which his theory
rests.'37 Fischel, for example, applies Tiebout-type thinking to the environmental realm with a model that addresses pollution and industrial location.138 He concludes, under still quite restrictive assumptions, that
environmental externalities can be internalized in a welfare-optimizing
fashion with polluters compensating residents for their environmental
harms and thus making interjurisdictional competition desirable.139Like
Tiebout, Fischel assumes away any job-loss problem and builds his
model on an assumption that individuals are perfectly mobile. Oates
and Schwab try to combat these weaknesses with a model that allows
for the immobility of labor and wage effects.'40 In their two-issue world,
communities determine tax rates on capital and environmental standards
with an eye toward attracting an optimal mix of industry and pollution.
135. The suggestion of a race to the bottom is a bit of a misnomer.The better understandingof this argumentis not that standardswill end up literallyat the bottom, but
ratherthat they will be suboptimallylow from a welfare perspective.Revesz and others
do not reject the possibility that regulatorycompetition will cause governmentsto lower
their standards.They simply suggest that any such lowering will enhance, not diminish,
social welfare. See Revesz, supra note 1, at 1232; see also Henry N. Butler & Jonathan
R. Macey, The Myth of Competitionin the Dual Banking System,73 CORNELLL. REV.
677 (1988); Ralph K. Winter,The "Racefor the Top"Revisited:A Commenton Eisenberg, 89 COLUM.L. REV. 1526 (1989) [hereinafterWinter, "Race to the Top"];Ralph
K. Winter, State Law, ShareholderProtection, and the Theory of the Corporation,6 J.
LEGALSTUD.251 (1977) [hereinafterWinter,State Law].
136. While many commentators,including Tiebout, suggest that the propertest of
welfare is by reference to "Pareto superiority," Kronmanand Coleman have demonstrated the limitations of the Pareto analysis. See Jules L. Coleman, Efficiency, Exchange, and Auction: Philosophical Aspects of the Economic Approach to Law, 68
CAL.L. REV. 221 (1980); Anthony T. Kronman,WealthMaximizationas a Normative
Principle, 9 J. LEGALSTUD.227, 228-35 (1980). The more appropriateprincipleis the
Kaldor-Hicks test. See JULES L. COLEMAN, MARKETS, MORALS AND THE LAW 98-

105 (1988); Kronman,supra, at 235.
137. Tiebout's model examines a resident choosing a communitythat "best satisfies his preferencepatternfor public goods." Tiebout, supra note 8, at 418. Tiebout assumes full individualmobility, a wide choice of communities, full knowledge of each
community'staxes and services, and that the public goods chosen have no externalities
such as job or wage effects. See id. at 414.
138. See Fischel, supra note 8, at 119.
139. See id. at 125-27.
140. See Oates & Schwab, supra note 4.
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Oates and Schwab conclude that under these conditions, a rationalgovernmentsets a tax rate of zero on capital and then achieves a welfaremaximizing environmentalpolicy by cutting pollution until lost wage
income matches the gains from reduced pollution damage. No race to
the bottom ensues.141

In what may constitute the central statementof second-generation
thinking, Revesz builds on the preceding scholarship, the regulatory
competitionliteraturein the corporateand bank chartercontexts,'42and
game theory analysis of the race to the bottom'43to conclude that
"there are no models consistent with race-to-the-bottomclaims."'44Interjurisdictionalcompetition, he argues,producesefficient regulatoryresults and enhanced social welfare.'45From this theoretical observation,
Revesz moves to a policy prescriptionthat presumptivelyfavors decentralized environmentalregulation.146Although other commentators,especially in the political world, do not articulate their claims quite as
well or as carefully as Revesz, their similarconclusions have made calls
for devolution a common refrain in the environmentalrealm.
3. Public Choice Argumentsin Supportof Decentralized Regulation
In addition to efficiency gains, advocates of regulatorydevolution
employ public choice theory to argue against centralizedenvironmental
regulation.Two argumentsare commonly advanced:first, that decisions
made at higher and more distant levels of governmentcompromise selfdeterminationand are less "representative"than those made closer to

141. See id. at 336-49. As Revesz observes, "[t]he centralinsight of the Oates and
Schwab study is that jurisdictions that seek to maximize their welfare will not set
suboptimallylax environmentalstandards."Revesz, supra note 1, at 1242.
142. See Revesz, supra note 1, at 1247-53.
143. See id. at 1229-47. Although Revesz suggests that his analysis raises doubts
about the "plausibility of race-to-the-bottomclaims," id. at 1233, I think he does the
opposite. Revesz's payoff matrix shows that undersome circumstancescentralizedregulation will prevent subjurisdictionsfrom being "gamed" into setting suboptimal standards. Sophisticatedadherentsto the race-to-the-bottomtheory would not argue that a
race inevitably occurs in the absence of federal regulation,but ratherthat it sometimes
will - exactly as Revesz's game theory analysis indicates.
144. Id. at 1244. Revesz further observes that if races to the bottom occur, addressing the environmentalpolicy race with federal governmentalinterventionwill only
drive state-versus-statecompetition into other realms such as worker safety, minimum
wage laws, or fair labor standards.As a result, all regulationwould have to be centralized. See id. at 1245-47.
145. See id.
146. See id. at 1253.
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home;147and second, that interestgroup distortionsof political decisionmaking become more severe at higher levels of government.
Environmentalproblems often have important local dimensions
that are more likely to be capturedby giving decisionmaking authority
to those close to the issue.148Cleanup standardsfor a toxic waste dump
should, for example, turn on what the future land use of the site is
likely to be. Similarly, how much money to spend to remove radionuclides from drinkingwater depends heavily on the potential competing financial needs and risk exposures of the community in question.
This informationis likely to be lodged at the local level. Of course, decisions made directly by the common citizen avoid altogether the risk
that elected representativesmight not accurately reflect the public's
will. This longing for direct democracy often emerges with particular
force in the environmentaldomain because choices are being made
about public health and land use, and they evoke strong feelings and a
deep distrustof the elite decisionmakingimplied by any form of representative government.149
The second strand of the public choice argumentagainst federalized environmentalprogramsrelates to the distortion of governmental
decisions by interestgrouppolitics. Some second-generationcommentators suggest that the asymmetriesof political power between industrial
and environmentalinterests have been exaggerated.150Others indicate
that even if there ever were a perceivable gap in interest group access
and influence between the federal and state-local levels, it now has been
closed with the emergence of many environmentalgroups operating at

147. The "representativeness"argumentdiscussed here is not wholly distinct from
the "diversity" claims outlined above.
148. As Newt Gingrich suggests: "We must replace our centralized,
micromanaged,Washington-basedbureaucracywith a dramaticallydecentralizedsystem
more appropriateto a continent-widecountry...
'Closer is better' should be the rule
of thumb." GINGRICH,supra note 1, at 9.

149. See Soderbaum,supra note 20 (observing that changes in what constitutes
harm often emerge from elite analysis with public acceptance and understandinglagging). See generally DANIEL A. FARBER & PHILIP P. FRICKEY, LAW AND PUBLIC
CHOICE (1991); THE THEORY OF PUBLIC CHOICE II (James M. Buchanan & Robert

D. Tollison eds., 1984); Gary S. Becker, A Theory of CompetitionAmong Pressure
Groupsfor Political Influence, 98 Q.J. ECON.371 (1983); William N. Eskridge, Jr.,
Politics WithoutRomance:Implicationsof Public Choice Theoryfor StatutoryInterpretation, 74 VA. L. REV.275 (1988); Cass R. Sunstein,InterestGroups in AmericanPublic Law, 38 STAN.L. REV.29, 32 (1985).
150. See, e.g., JAMES Q. WILSON, THE POLITICS OF REGULATION 357-94

(1980); Schuck, supra note 122; RichardB. Stewart,Madison'sNightmare,57 U. Cm.
L. REV. 335, 340-42 (1990).
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these levels.15 In addition, some second-generationtheorists argue that,
irrespectiveof whether environmentalinterests are underrepresentedat
the state and local levels, they are overrepresentedat the national
level.'52

More dramatically,some commentatorsargue that Madison's federal architecture,designed to reduce the influence of economic factions,153has given way to a special-interest-dominatedfederal government in which regulatory powers are often captured by rent-seeking
interests or other narrowly focused groups.'54 In this world of
"Madison's nightmare,"155environmental groups run amok inflicting
huge costs on society because their misguided actions play out with
magnified significance on the national or internationalstages.156
4. Moral Arguments
Second-generationcritics flatly reject the morality of forcing subjurisdictions to pay for levels of environmentalprotection other than
those that they choose. They argue that the welfare loss inflicted on the
subjurisdictioncannot be justified. Butler and Macey, for example, observe that Stewart's pyramids-of-sacrificeargument depends on "the
151. See JONATHAN H. ADLER, ENVIRONMENTALISMAT THE CROSSROADS:
GREEN ACTIVISM IN AMERICA (1995).

152. See, e.g., Stewart, Pyramids, supra note 7, at 1218 (discussing the "ratchet"
effect); see also Peter H. Schuck, Regulation, Non-MarketValues,and the Administrative State: A Commenton Professor Stewart, 92 YALEL.J. 1602, 1609 (1983).
153. See THE FEDERALIST
No. 10, at 77-78 (James Madison) (Clinton Rossiter
ed., 1961).
154. See Stewart,supra note 150, at 340-42; see also ANTHONYDOWNS,AN ECONOMIC THEORY OF DEMOCRACY (1957); WILSON, supra note 150, at 390-94;

Becker, supra note 149, at 371-74; Robert Crandall,Air Pollution, Environmentalists,
and the Coal Lobby, in THE POLITICAL
ECONOMYOF DEREGULATION
84 (Roger
Noll & Bruce Owen eds., 1983); B. Peter Pashigian, EnvironmentalRegulation: Whose
Self-InterestsAre Being Protected?, 23 ECON.INQUIRY551-84 (1985).
155. See Stewart,supra note 150, at 342; see also WILLIAMN. ESKRIDGE,
JR. &
PHILIPP. FRICKEY,
LEGISLATION
53-61 (1995).
156. See, e.g., Arlie Schardt,Alar Again, L.A. TIMES,Sept. 7, 1995, at H18 (discussing the NaturalResource Defense Council's ballyhooing over Alar); U.S. Court of
Appeals Dismisses Final Appeal on Alar, U.S. NEWSWIRE,Oct. 3, 1995, National
Desk; see also Nathaniel C. Nash, A Humbled Shell is Unsure on Disposal of Atlantic
Rig, N.Y. TIMES,June 23, 1995, at D2; Nathaniel C. Nash, Oil CompaniesFace Boycott Over Sinkingof Rig, N.Y. TIMES,June 17, 1995, at A3. Of course, special interest
lobbying by industrycan have an equally broad impact on national policymaking. See,
e.g., Clean WaterAct, 33 U.S.C. ? 1257 (1994) (prescribingspecial treatmentof mining
wastes); Clean Air Act, 42 U.S.C. ? 7412 (1994) (establishing coke-oven preferential
treatment);Identification and Listing of Hazardous Waste, 40 C.F.R. ? 261.4 (1980)
(enumeratingthe various special interest exclusions from the Resource Conservation
and Recovery Act (RCRA) definition of waste); see also ACKERMAN& HASSLER,
supra note 122.
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flawed presumptionthat it is moral for the federal government to force
people to pay for goods they don't want."'57In brief, this line of thinking defines the relevant political community narrowly and rejects the
claims of right by larger governmentalentities to dictate environmental
standards.
5.

The Insignificance of Externalitiesand the Nirvana Fallacy

Many second-generationtheorists acknowledge that externalities
justify centralizedregulation but then proceed with environmentalpolicy prescriptionsthat implicitly dismiss the problem of interjurisdictional pollution spillovers.158Other second-generation theorists claim
not that transboundaryexternalitiesdo not exist, but ratherthat governmental reaction is not worth the bother.Although externalities or other
market failures may arise, they argue, the capacity of government to
regulate effectively is so limited that welfare losses are minimized by
letting unregulatedmarketforces operate.'59Doubts about the ability of
governmentto design and implementregulatorypolicies that counteract
market failures in a manner that improves social welfare have been
called the Nirvana Fallacy.'60Adherentsto this line of argumentreject

157. Henry N. Butler & JonathanR. Macey, Externalitiesand the Matching Principle: The Casefor Reallocating EnvironmentalRegulatoryAuthority,Symposium,Constructing a New Federalism, YALE J. ON REG. AND YALE L. & POLY. REV. (forth-

coming 1996).
158. Revesz, for example, acknowledges that interjurisdictionalexternalities require federal regulation,but then proceeds to offer policy prescriptionsas though such
externalities do not exist. See Revesz, supra note 1. Others ignore the interstatespillover problem altogether.See, e.g., GINGRICH,
supra note 1.
159. Even if a let-the-harms-fall-where-they-may
approachmaximizes welfare, it
violates the protect-property-rights
principle of good environmentalpolicy. In fact, in
any case in which the costs of regulating(or of vindicating propertyrights) exceed the
value of the harmsinflicted by pollution,noninterventionwill optimize welfare. This efficiency, however, is achieved at a cost, in terms of equity, as the polluter's welfare
gain comes at the expense of the pollutee's rights. Moreover, to the extent we accept a
noninterventionprinciple whenever the costs of regulation exceed the value of the
harms to be addressed,we create a serious moral hazardproblem. In such a case, polluters have a significantincentive to drive up transactioncosts and thereby avoid having
to pay compensationfor their actions.
160. See Harold Demsetz, Informationand Efficiency: Another Viewpoint, 12 J.L.
& ECON. 1, 1 (1969); Maxwell L. Steams, The Misguided Renaissance of Social
Choice, 103 YALEL.J. 1219, 1229 n.33 (1994); see also Butler & Macey, supra note
157 (discussing the Nirvana Fallacy in the environmentalfederalism context); Peter S.
Menell, InstitutionalFantasylands: From Scientific Management to Free Market Environmentalism, 15 HARV. J.L. & PUB. POLY. 489 (1992).
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not just federal regulation but all regulation. This makes their claims
not truly relevant in the centralizationversus decentralizationdebate.'6'
III. TESTINGTHE SECOND GENERATION

This Part examines whether and how decentralizedenvironmental
regulation addresses each of the categories of regulatoryfailure identified in Part I. It seeks to determine: (1) at which governmentallevel
technical issues are likely to be best resolved; (2) whetherthe structural
impediments to achieving least-social-cost environmentalpolicies will
be ameliorated or aggravatedby a more decentralized regulatory approach; and (3) whetherdecentralizationreduces or worsens the public
choice problemsassociatedwith environmentalpolicymaking.The analysis is groundedin the realities of environmentalproblems and regulation because general regulatorytheory, on which much of the existing
literaturerelies, often fails to capturethe unique features of the ecological domain.
A. Decentralizationand Technical WelfareLoss
Decentralizationappears likely to minimize technical transaction
costs in some cases, particularlywhen "on the ground" information
matters.But devolutionmay impede other more truly technical or scientific dimensions of the regulatoryprocess. In many respects, the technical adequacyissue boils down to a question of whetherregulatoryeconomies or diseconomies of scale are salient. Generalizations in this
regard are not easy to make. Some issues (how to handle toxic waste
sites, for example) are local-informationintensive; others (determining
safe levels of pesticide residues, for example) have only limited dimensions that vary geographically.Perhaps more important,every regulatory decision representsa conglomeration of various policy activities,
some of which will benefit from decentralizedprocesses and others of
which will be optimized under a centralizedregime. The following taxonomy of regulatoryactivities highlights the difficulty with sweeping
presumptions.
161. The NirvanaFallacy is really about how to regulate.The fact that our current
regulatoryapproachesare inefficient does not mean that no regulationis ultimatelythe
preferredanswer. By the same logic, just because today's federal regulation is flawed
does not mean that state or local regulation is preferred.As stipulated at the outset,
more efficient regulatorytools and strategies are undeniably needed, and such policy
advances representthe best response to Nirvana Fallacy concerns. Some Nirvana Fallacy proponentsargue thatfederal regulationis particularlylikely to be counterproductive. This suggestion, however, generally collapses into claims about diseconomies of
regulatoryscale or public choice distortions.
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1. Problem Identification
Initial awareness of an ecological or public health issue or harm
often emerges from actual observationof physical change. Since many
pairs of eyes spreadacross the land are more likely to see environmental anomalies before a few observers in a centralized location, the diseconomies of scale in problem identification will often be significant.
Of course, certain environmentalproblems are better detected by some
eyes than by others.162Complex scientific interactionssuch as the depletion of the ozone layer by chlorine compounds (CFCs) offers one
such example. Problem identification in these cases depends more on
technical sophisticationthan on geographic coverage. Under these conditions, an optimal environmental policy concentrates technical resources in a small number of places to amass sufficient expertise and
equipment to track the otherwise invisible problem.163Because of the
diversity of environmentalharms that governments seek to regulate, a
mix of decentralizedand centralized,governmentaland nongovernmental problem-identificationstructuresis likely to be useful.
2. Data Collection and Analysis
Beyond the problem-identificationfunction, technical capacity generally will be weakened by devolution. It makes no sense to ask every
state, city, or town to measurethe level, size, and type of particulatesin
its air, determinetheir connection to respiratoryfailure and other health
problems,identify the safe level of emissions, and design cost-effective
policy responses. Data collection and quality control, fate and transport
studies, epidemiological and ecological analyses, and risk assessments
all representhighly technical activities in which expertise is important
and scale economies are significant. In addition, the core variables
within these functions do not vary spatially, and thus diversity claims
hold little sway.'64Absent centralizedfunctions, independentstate regu162. Not only will some problems require technical skill or equipment to "see,"
but some patternsand anomalies also can only be perceived on a broad-scalelevel.
163. Still, total centralizationof technical functions in a single entity rarely will
make sense. Several competing facilities are likely to spur more rapid scientific advances. Moreover,given the significantdegree of uncertaintythat pervadesenvironmental decisionmaking,it is importantthat the prevailing wisdom constantly be challenged
and thatnew perspectiveson problemsregularlybe explored. In this regard,researchdiversificationhelps to guard against putting all one's analytic eggs in the wrong basket.
Nevertheless,a single researchentity might be optimal if a problemis unusuallyexpensive to address (space exploration, for example) such that multiple efforts fragment
funding and leave all efforts inadequateto the task.
164. Specifically, while dose responses vary from person to person, animal to
animal, and plant to plant, these variationsgenerally do not occur spatially. If 3 in 100
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latorswill eitherduplicateeachother'sanalyticworkor engagein timeconsumingandcomplexnegotiationsto establishan efficientdivisionof
technicallabor.The poorerthe jurisdiction,moreover,the morelikely
its regulatorswill lack basic technical competence.Likewise, the
smallerthe regulatingentity,the morelikely it is to sufferfromthe absenceof scientificscale economies.Bothof thesedimensionsof technical failureare recognizedas significantobstaclesto good regulationin
manystates.165
Despitethe prospectof scientificdiseconomiesof scale, decentralized policy structuresstill mightbe worthwhileif multipleapproaches
to a problemwere likely to improvethe quality of regulation,the
chancesof identifyingmoreeffectivepolicy tools, or the efficiencyof
the regulatoryprocess.Fifty statelaboratoriesmightcome up with the
"right"regulatoryanswermoreoftenthanone centralizedbody.There
are two ways in which the states might be thoughtto have a better
chanceof gettingthis right answerthan the federalgovernment.The
firstinvolvesan environmental
problemthatdoes not varymuchacross
the safe level of pesticideresidues.In
the country,such as determining
such a case, fifty efforts to establishthis variablemight be thought
morelikely to generatea "correct"result,just as fifty throwsof a dart
are morelikely to yield a bullseyethana singletoss.
residents of Connecticut will get sick from a certain level of toxic exposure, 3 in 100
Louisiananswill as well. There is no need for both Connecticutand Louisianato establish this same correlation independently.In the rush to highlight the diversity of the
humanexperience, we often seem to forget the unvaryingessence of Homo sapiens as a
species and, accordingly, the potential for regulatoryeconomies of scale from centralization. This principle is well establishedin the field of public health. See, e.g., James A.
Merchantet al., Byssinosis and Chronic Bronchitis Among Cotton Textile Workers,76
ANNALS INTERNAL MED. 432, 433 (1972) (showing that cotton dust exposure of

American millworkers created the same respiratorydisease problems for them as for
British cotton millworkers). Of course, in some cases, widespread cultural patterns
(smoking and drinking, for example) may sufficiently shape the backgroundlevels of
risk so that responses will vary across jurisdictions.
165. See ENVIRONMENTAL PROTECTION AGENCY, REPORT OF THE TASK
FORCE TO ENHANCE STATE CAPACITY (1993). Governmental regulatory capacity

likely will evolve over time and so too will the optimal mix of regulatoryauthoritybetween and among levels of government.In fact, devolving environmentalresponsibilities to the states makes much more sense than it would have 30 years ago insofar as
state regulatorycapacity has improved dramaticallyover the intervening years. Similarly, issues evolve in ways that may justify changes over time in the level of government that regulatesthem. When a problemfirst emerges, the scientific uncertaintiessurrounding it may be so predominantthat the technical advantages of a centralized
governmentalresponse call for federal regulation. As the issue matures and becomes
better understood,the salience of the technical economies of scale may recede, which
argues for devolution of primaryregulatoryresponsibility to the states and permitting
policies more tailored to localized interests.
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Against this hope, however, weigh several countervailingconsiderations. Will states-as-laboratoriesreally mean more dose-response experimentation?Will the state efforts be serious experimentationor simply guesswork? How many states have the scientific infrastructure,
interest, and resources to fund rigorous analytic efforts? Most U.S.
states suffer from serious capacity problems in environmentalregulation.166Outside the United States, the numberof regulatingjurisdictions
capable of establishingregulatoryprogramsbuilt on even modest scientific and analytic underpinningsis even more limited. The theoretical
argumentfor diversity and decentralizationthus runs very quickly into
practicalcapacity constraintsin the technical domain.'67When complex
science is required,states are not the best laboratories;laboratoriesare
the best laboratories.
Anotherdimension of the states-as-laboratoriesargumentrelates to
the notion of "regulatorycompetition" and addresses the question of
whether competition among decentralized jurisdictions will improve
governmentalefficiency. Withoutdenying the need to eliminate slack in
governmentaloperations,there is neither empirical evidence to support
nor any theoreticalreason to believe that state-level bureaucratswork
more efficiently than federal ones because they perceive themselves to
be in competitionwith other states.'68Moreover,nongovernmentalorganizations, able to draw on outside experts and to achieve scale economies by "selling" their ideas in many jurisdictionssimultaneously,may
be better positioned to provide technical-competition.Environmental
groups, in particular,have an incentive to hustle and to seek quick diffusion of their scientific and policy advances because this is how they
win credibilityand financial support.169
166. See EPA, supra note 165, at 5; see also Leslie Fuller Secrest et al., Seep No
Evil, AMER.CITY& COUNTY,May 1993, at 34.
167. The suggestion that decentralizationallows for improvedpolitical judgments
in regulation(that is, betterjudgements about how much value a localized community
would place on a particularpolicy) may be correct but misses the point. Specifically,
the crucial welfare losses with regardto problems like food safety derive not from political miscalculations,but from technical errors in which the regulatorsmisunderstand
causal relationshipsand thus make directionallyincorrectpolicy interventionsor miscalculate risks by orders of magnitude. Of course, the technical-inadequacyargument
againstenvironmentalpolicy decentralizationmay not be generalizableas it turnson the
particulartechnical complexity of making good environmentalregulatorydecisions.
168. To the contrary,it is the author's experience, having visited dozens of state
Departmentsof EnvironmentalProtectionas well as numerousfederalEPA offices, that,
as a general rule, federal officials are better trained, work longer and harder,and have
higher productivitythan their state counterparts.
169. See Daniel C. Esty, "Why the World Trade Organization Needs NonGovernmentOrganizations"(paper presented at University of Michigan Conference,
Nov. 8, 1996) (on file with author)(making the argumentthat the best "competition"in
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The second aspect of the states-as-laboratoriesargument involves
environmentalproblems that are geographically heterogenous, such as
how much money to spend cleaning up a toxic waste dump. The
"right" answer to such problems depends on locality-specific factors
such as on what chemicals are in the waste, whether the waste is migrating off-site, the likelihood that groundwateris affected, the dependence of those in the community on groundwaterfor drinking,the relative scarcity of land, the likely future use of the site, the wealth of the
community in question, and other circumstances.In such cases, on-thegroundknowledge is of central importance,and the diversity of circumstances is salient. Thus state-by-stateor even community-by-community
regulationmakes sense. Smaller jurisdictionscan tailor their regulatory
solutions according to the exact, location-specific parametersof a given
hazardous waste problem.170

Yet even when a problem is largely localized, substantialtechnical
questions, susceptible to economies of scale, remain. How big are the
risks posed by the chemicals present? What cleanup technologies are
available? How much will various policy alternativescost? Ultimately,
diversity of circumstancesargues primarilyagainst regulatoryuniformity, not necessarily against centralization- and certainly not against a
hybrid policy structurethat is centralizedin part.'71

environmentalpolicy comes from environmentalgroups and businesses). In the environmental realm, nongovernmentalentities already make substantial contributionsto the
data and informationbases upon which regulations are based - and in so doing provide considerable intellectual competition to the government. See, e.g., MARKDORFDIVIDENDS:CUTTINGMORE CHEMICALWASTE (1992)
MAN, ENVIRONMENTAL
(spelling out "pollution prevention" ideas); PROJECT88: HARNESSINGMARKET
OUR ENVIRONMENT
FORCESTO PROTECT
30-34 (Robert Stavins ed., 1988) [hereinafter PROJECT
88] (advancing the idea of SO2 emissions-tradingto address acid rain, a
concept that was adoptedin the 1990 Clean Air Act); DAVIDJ. SAROKINET AL.,CUTTINGCHEMICAL
WASTE:WHAT29 ORGANICCHEMICAL
PLANTSARE DOINGTO
CUT CHEMICAL
WASTE(1985).
170. EPA'straditionalone-size-fits-all approachto Superfundsite remediationrepresents a classic example of inappropriatecentralizedregulation.Decentralizedinformation gathering, analysis, and decisionmaking in hazardouswaste cleanup cases almost
certainly would improve the technical content of the regulatoryprocess.
171. Indeed, many U.S. federal environmentallaws, although centrally adopted,
permit states to implement more stringent requirementsthan the national standardor
otherwise to tailor the regulatoryprogramto their own needs. See, for example, the varying "non-attainment"standardsof the Clean Air Act, 42 U.S.C. ?? 7511-13 (1994).
Nevertheless, there appears to be some tendency of centralized regulatorystructuresto
enact more or less uniform standards.See James E. Krier, On the Topologyof Uniform
EnvironmentalStandardsin a Federal System- and WhyIt Matters, 54 MD. L. REV.
1226, 1228-38 (1995); see also RichardO. Zerbe, OptimalEnvironmentalJurisdictions,
4 ECOLOGY
L.Q. 193, 222 (1974) (noting that local strategiesdo not requirethe "jurisdictional choice of local government").
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3. Policy Design
A decentralizedregulatorystructureoffers a mechanismfor testing
multiple policy alternativessimultaneouslywith the promise that better
approacheswill emerge and be adopted broadly. But such gains derive
largely from avoiding uniformityand not from avoiding decentralization
per se.172Moreover, the administrativeadvantageof local implementation does not speak to the question of the optimal level of governmental
activity in environmentalstandardsetting. Indeed, given economies of
scale in technical work and the risk of structuralfailure from pollution
spillovers and strategic behavior unleashing welfare-reducingraces toward the bottom or top, the best solution may be nationally adopted,locally implemented,nonuniformstandards.Such a solution entails optimizing both the scale of standardsand the scale of institutions.'73
In some circumstancesuniform standardsmay be welfare enhancing.174When environmentalregulations are focused on products (as opposed to productionprocesses), harmonizationacross jurisdictions can
create importanteconomies of scale for the businesses selling these
products'75and for the states administeringenvironmentalcontrols. For
example, national automobile tailpipe standardsallow Detroit to produce vehicles from a single productionline, thus lowering both average
and marginalcosts.176 National standardsalso spare the fifty states the
172. See Zerbe, supra note 171, at 215-21 (discussing losses from uniformity).
173. See E-mail from JonathanWiener, Professor, Duke Law School, to Daniel C.
Esty, Professor, Yale Law School (Aug. 27, 1996).
174. See supra note 47 (discussing optimal specificity). As noted in PartI, the tailoring of regulationsto smaller and smaller subgroupsachieves welfare gains by matching policies with local values, but this comes at the cost of increasedadministrativeburden. There is a furtherquestion about what level of government is best positioned to
determinethe optimal level of regulatoryactivity for any specific problem,particularly
in light of the fact that answeringoptimal-specificityquestions consumes resourcesand
involves deliberationcosts. The economies of scale in analytic methods argue for having the metaquestionof optimal scale answered nationally.See Wiener, supra note 173.
175. For example, some champions of decentralizationalso will be strong advocates of federal regulationwhen the scale economies of the national marketare at issue.
In fact, 91 preemptionstatutes, substitutinguniform federal standardsfor diverse state
regulations, were enacted into law during the Reagan era. See SUSAN ROSEACKERMAN,

RETHINKING

THE PROGRESSIVE

AGENDA:

THE

REFORM

OF THE

STATE162 (1992).
REGULATORY
AMERICAN
176. To this day, U.S. automakersare striving to maintaina commitmentto a "49state car" in the face of a thrustfrom a number of Northeasternstates to set tailpipe
standardsthat match the more stringentCaliforniarequirements.See Jake Brown, EPA
Proposes 49-State-Car Option, But Automakers,States Continue Talks, BNA, Oct. 2,
1995, available in 1995 WL, BNA-SED Database;MatthewL. Wald,E.P.A.Backs Plan
to Allow Cleaner Cars in Most States, N.Y. TIMES,Sept. 28, 1995, at A16; Adrian
Walker,WorldConsidersDeal on Phase-In of Electric Cars, BOSTONGLOBE,July 31,
1995, at 13.
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expense of trying to determine and enforce their own standards.177
Uniformity with regard to production-processpollution controls
also may be beneficial in some instances: following common approaches to a common problem may be particularlywelfare enhancing
if "network" effects are significant.178Even if the pollution policies of
one jurisdictionare not perfectly aligned with the needs of anotherjurisdiction, the latter rationally might adopt the former's standards to
avoid the considerable expense of creating a regulatoryprogram from
scratch with all of the attendantdevelopment costs vis-a-vis data, risk
analysis, policy mechanisms, control technologies, training, and enforcement.179
These costs will be especially large for small jurisdictions
that will have difficulty persuadingproducersof pollution-controlgoods
and services to tailor products to their jurisdiction's unique specifications. Network effects may be particularlyimportantin the environmental realm because of the technical complexity of the requisite policy
analysis and design functions and the relative incapacityof many jurisdictions singularlyto bear the costs associated with that complexity.
Uniform standardsalso may stimulate innovation in pollution-control technologies. Notably, the largerthe market,the bigger the potential
payoff to investors and the more likely it is that innovators and entrepreneurswill be able to acquireventurecapital. Fragmentedmarketsare
unattractiveto potential investors.'80In fact, the relatively decentralized
environmental regulatory structure of the United States has already
177. See ROSE-ACKERMAN,
supra note 175, at 165; Elliott et al., supra note 69;
Mashaw & Rose-Ackerman,supra note 111, at 113-34; Susan Rose-Ackerman,EnvironmentalPolicy and Federal Structure:A Comparisonof the United States and Germany, 47 VAND. L. REV. 1587, 1592 (1994).

178. See Bratton& McCahery,supra note 118, at 24-26; Philip Dybrig & Chester
Spatt, AdoptionExternalitiesAs Public Goods, 20 J. PUB. ECON.231 (1983); Michael
L. Katz & Carl Shapiro,NetworkExternalities, Competition,and Compatibility,75 AM.
ECON.REV. 424 (1985); Michael Klausner, Corporations, Corporate Law, and Networks of Contracts,81 VA. L. REV. 757 (1995) (spelling out network benefits to common contractterms).
179. The classic example of network effects is the QWERTYtypewriterkeyboard.
The layout of the keys is demonstrably nonoptimal, but changing the standardhas
proven to be impossible because huge investments in trainingand knowledge would be
lost by a shift to anotherkeyboard layout. See Paul A. David, Clio and the Economics
of QWERTY,97 AM. ECON.Assoc. PAPERS& PROC.332 (1985); Steve Lohr, Business Often Goes to the Swift, Not the Best, N.Y. TIMES,Aug. 6, 1995, ? 4, at 3; see
also Klausner,supra note 178, at 792-808 (discussing network effects in legal interpretations in the corporatecontractcontext).
180. As a general partnerin a Californiaventurecapitalist firm testified in a written statementpresentedat a U.S. Senate hearing, the lack of centralizationin U.S. environmental regulation "penalizes innovation and repels capital." Hearings on S. 978
Before the Senate Comm. on Environmentand Public Works, 103d Cong. 79 (1993)
(statementof Dag Syrrist).The statementwent on to decry the currentregulatorystruc-
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proven to be a serious obstacle to entrepreneursseeking venture capital.181Furtherdevolutionpromises to exacerbatethe difficulty of achieving scale economies sufficient to promote innovation, bring new technologies to bear on U.S. environmentalproblems, and lower the cost of
environmentalprotection.182
Multiplejurisdictionscould settle upon common policy approaches
that would allow the scale economies identified above to be achieved
without centralizedregulation.Indeed, Alan Sykes argues that consumer
demandand the workings of the marketwill yield optimal compatibility
in standardsacross jurisdictions.'83But while such market-drivenharmonizationhas emerged in some realms (VCRs and computers,for example), the coordinationrecord in the environmentaldomain appears
far more spotty.'84
Centralizedenvironmentalregulation,moreover, need not mandate
fixed uniform standards.One importantalternative is minimum standardsthat provide a limited common goal, ensuringthat all parties meet
a basic level of environmentalprotection.For some jurisdictions,baseline standardsmay be the most appropriateendpoint for their environmental programsgiven their level of economic development and other
specific circumstances.In other jurisdictions, more stringent standards
ture, which "effectively partitioneda national marketinto several hundredregional and
local marketseach with unique permittingrequirements."Id. at 81.
181. Far less venture capital flows into environmentalgoods and services companies than into other economic sectors of comparable size. See Internal Memorandum
from the Executive Office of the President, Office of Science and Technology Policy,
EnvironmentDivision (1995) (on file with author).
182. As Howard Kunreutherhas remindedme, a standardizedregulatorystructure
also facilitates developmentof the insurancemarket- which could be quite useful as a
policy response to environmentalrisks.
183. See ALAN SYKES, PRODUCT STANDARDS FOR INTERNATIONALLY INTEGRATED GOODS MARKETS (1995) (focusing on computer software and other products,
not processes such as environmentalproductionstandards);see also DAVID VOGEL,

TRADINGUP 189-91 (1995) (observing that in product markets, environmentalstandards are often harmonizedupwards).
184. The Organizationfor Economic and Community Development (OECD) has
had some success in getting its member countries to coordinate their chemical testing
protocols. But efforts to harmonizepesticide regulation, basic environmentaldata collection, and other aspects of environmentalregulationhave proven far less successful,
even when the promise of scale economies are substantial. See OECD, THE OECD
CHEMICALSPROGRAMME(1993). Whether the actual environmental standards should

be uniformdepends on the intersectionof a numberof factors including: (1) how much
the problem at hand varies spatially (which will be affected by the nature of the problem, geography, climate, weather, and other factors); (2) how heterogeneous the affected populationis in its values, including wealth (which shapes preferredtradeoffsbetween income and environmentalprotection),risk preferences,and other variables;and
(3) how the size of welfare gains from scale economies in productionand regulatoryadministrationcompare with potentialwelfare losses from diminished diversity.
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will be appropriate given higher levels of available resources and
greater public demand for environmental protection. Under a system of
minimum standards, governments remain free to adopt a higher level of
environmental protection.'85
Many of the benefits of a decentralized regulatory structure also
could be achieved by using more flexible regulatory tools.'86 Rather
than mandating specific uniform control technologies, pollution standards can be performance-based - setting, for instance, an allowable
effluent limit per hour or day.'87While the pollution-control goal is centrally determined, the individual factory decides how to meet the goal.
Even greater flexibility and efficiency can be achieved through ambient
standards that allow the regulatory system to reflect background pollution levels and differences in physical conditions. Thus, for example,
companies operating in open windy areas may be allowed to emit more
than those operating in geographically enclosed areas.'88
Further flexibility and efficiency can be built into both effluent and
ambient standards through a system of differentiated requirements. By
varying the goals or the timetables for reaching goals for diverse areas,
differences in circumstances can be accommodated within centrally devised regulatory programs. For example, particularly challenging air
pollution problems, such as those facing Los Angeles, can be given special consideration within a national clean air program. In fact, the Clean

185. The Treaty on European Union (MaastrichtTreaty) art. 130T provides for
such a scheme. See Damien Geradin,Tradeand EnvironmentalProtection: Community
Harmonizationand National EnvironmentalStandards, 13 Y.B. EUR. L. 151, 178-86
(1994).
186. In fact, much of the welfare loss in environmentalpolicy today appears to
come neither from diseconomies of regulatory scale nor the related problem of standards being set at too high a level of aggregation and hence overridingthe particularized circumstancesand values of smaller scale communities. Rather, the loss comes
from the weakness of the scientific-technicalbases for regulationand the vagaries of the
existing set of environmentaltools and strategies. See, e.g., Revesz, supra note 9.
187. Many Clean Water Act standards take this form. See Clean Water Act
?? 301-304, 33 U.S.C. ?? 1311-1314 (1994). Unfortunately,the translationof these effluent standardsinto specific obligations of dischargersshifts the regulatoryfocus from
performancestandardsto various "Best Available Technology" requirements.See Clean
WaterAct ?? 301 (b)(1), 306, 33 U.S.C. ?? 1311(b)(1), 1316 (1994).
188. The nonattainment and the National Ambient Air Quality Standards
(NAAQS) provisions for criteria air pollutantsof the Clean Air Act could work in this
fashion, setting the pollution control goal centrally, but allowing local officials to determine how to meet the standardsthroughState ImplementationPlans (SIPs). See Clean
Air Act Amendmentof 1970 ? 109, 42 U.S.C. ? 7409 (1994). But the promise of national ambient standardshas not been achieved. See John P. Dwyer, The Practice of
Federalism Under the Clean Air Act, 54 MD. L. REV. 1183, 1198 (1995); William F.
Pederson, Why the Clean Air Act WorksBadly, 129 U. PA. L. REV. 1059, 1071-93
(1981).
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Air Act seeks to differentiateamong extreme, severe, serious, and moderate "nonattainment"areas, giving those with greater problems up to
seventeen extra years to come into compliance with the national
goals.'89

The use of economic-incentive-basedregulatory tools can further
loosen the grip of federal regulatorsand give broad scope to private actors to determinehow best to meet environmentalgoals. The use of effluent fees, pollution trading systems, and ecolabels or other public information strategies permit considerable differentiationamong locales
and even among individuals with differentpreferenceswithin the same
locale. In addition, fees or emissions allocations can be adjusted to reflect particularcircumstances.Moreover,the tradingthat occurs explicitly under systems like the acid rain control programof the 1990 Clean
Air Act and implicitly in any pollution-fee-basedregulatoryregime allows for efficient market-determined pollution-control programs,
thereby maximizing the benefits from any dollar invested in pollutionprevention or -abatementprogramsand minimizing the welfare losses
imposed by the regulatoryconstraints.'90
Ultimately, diseconomies of scale and diversity argumentsdo not
argue for state regulationbut simply for flexible and efficiency-minded
regulatorytools and strategies.Likewise, the promise of technical economies of scale does not necessarily argue for a centralizedenvironmental regime in any strong sense. Specifically, one could envision an environmental policy structure that obtained scale economies in the
technical aspect of the regulatory process without centralizing other
dimensions of the environmentalcontrol system. In fact, the optimal
policy response to the problemsof technical inadequacyis probablythe
creationof a National Institutefor the Environment(NIE). An NIE, like
the National Institutes of Health (NIH), would serve as a centralized
data gatheringand analysis mechanism.It would offer scientific support
to regulatingjurisdictionsthat would use the data and informationprovided to set their own standards.An NIE also could develop model legislation as one way of consolidating diverse information into a form
that would be useful to regulating jurisdictions. Such a mechanism
189. See, for example, ozone (smog) requirementsunder the 1990 Clean Air Act
Amendments,Pub. L. No. 101-549, ? 181(a)(2), 104 Stat. 2423 (codified at 42 U.S.C. ?
751 (a)(2)).
190. See PROJEcr88, supra note 169; Daniel J. Dudek et al., Technology-Based
Approaches versus Market-Based Approaches, in GREENING INTERNATIONAL LAW

182 (Phillipe Sands ed., 1994); Robert W. Hahn & Robert N. Stavins, Market-Based
EnvironmentalRegulation:A New Era From An Old Idea, 18 ECOLOGY
L.Q. 1 (1991);
RichardB. Stewart, ControllingEnvironmentalRisks ThroughEconomic Incentives, 13
COLUM. J. ENVTL. L. 153 (1988).
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would go a considerabledistance toward addressingthe capacity problem that historically has plagued state-based environmental
regulation. 91

Decentralizationgenerally fails to minimize technical environmental regulatorycosts. While diseconomies exist in a few parts of the regulatory process, most aspects of environmental research and analysis
show significant economies of scale. The strength of diversity arguments thus must be seen essentially not as technical, but either as structural (smaller jurisdictionsempowered to establish their own standards
will reduce the interalities associated with uniform standards,thereby
increasing social welfare) or as related to public choice (decentralized
political processes are more likely to track localized citizen preferences). In either case, to achieve the goal of minimizing technical welfare loss, technical and scientific responsibilitiesshould not be devolved
to state governments.192

4. Implementation,Enforcement,and Policy Evaluation
The implementationand enforcement of environmentalpolicy is
done best on a relatively decentralizedbasis to ensure that the regulating entity is aware of local circumstancesand is accessible to the regulated community.There is, however, an importantcaveat to this general
principle: enforcement against large companies may be accomplished
better by the federal government.At the very least, the need to protect
states from especially powerful economic and political forces argues for
a system of federal oversight of state environmentalprograms.193
More191. It is ironic that the Congress, which is pushing regulatory devolution so
strongly, is not advancingefforts to addressthe state capacity problem.Efforts to create
a Bureau of EnvironmentalStatistics have failed and the Office of Technology Assessment was abolished. See House Expected to Act on Rescissions Bill; Senate to Continue
on EPA Cabinet Status, BNA, Apr. 26, 1993, available in 1993 WL, BNA-BWI
Database;Greg Pierce, StudyAdvises Devolving EPA Powers, WASH.TIMES,Apr. 12,
1995, at A9; Senate Bill would Elevate EPA to Cabinet, BNA, May 20, 1994, available
in 1994 WL, BNA-BWI Database. Moreover, data-gatheringefforts such as the National Biological Survey have faced sharp budget cuts. See Tom Kenworthy,By Any
Name, Biological Service Appears To Be Endangered Species, WASH.POST,June 27,
1995, at A15.
192. By extension, the technical advantages of centralizationargue for increased
international scientific and analytic cooperation. Why, for example, does the United
States spend $100 million per year testing pesticides, some of which already have undergone exhaustive analysis in Europe or Japan? Common testing protocols and data
exchange would allow the United States to incorporaterisk analyses done elsewhere,
thereby improving the speed and cutting the cost of U.S. regulation.
193. Many state officials privately observe that the threat of unleashing the "gorilla in the closet" - the federalEPA - makes it much easier for them to do theirjob.
See National Clean Air Coalition Press Conference Concerning the President's Clean
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over, when problems are transboundaryin scope, and especially when
the jurisdictions are separate countries, decentralized enforcement
breaksdown entirely.194
The evaluation and refinement of environmentalpolicy strategies
benefits from comparativeanalysis and thereforefrom some degree of
centralization.Nevertheless, because each subjurisdictionhas an incentive to cooperate in carryingout evaluationproceduresand in sharpening its own programs,there is no need for rigid or coerced centralization of policy evaluation activities.
B. Decentralizationand StructuralWelfareLoss
It is well establishedthat interalities should be avoided, externalities should be internalized,and efficiency in the provision of a collective good requiresthe jurisdictionof the governmentthat provides it to
match the boundariesof the good.195There seems, however, to be some
confusion over the type and pervasiveness of jurisdictionalmismatches
in the environmentalrealm.96 To determine what level of government
Air Proposals, Federal News Service, June 12, 1989, available in LEXIS, News Library,FEDNEW File; see also David R. Hedas, Enforcementof EnvironmentalLaw in
a TriangularFederal System:Can ThreeNot Be a Crowd?,54 MD. L. REV. 1552, 1574
(1995).
194. See, e.g., Daniel Bodansky, Customary(AndNot So Customary)International
EnvironmentalLaw, 3 IND. J. GLOBAL LEGAL STUD. 105, 110-11 (1995) (observing
that uncontrolledtransboundarypollution is the rule ratherthan the exception); Edith
Brown Weiss & Harold K. Jacobson, WhyDo States Comply WithInternationalAgreements?, 1 HUMANDIMENSIONS
Q. 1, 4 (1996) (reportingon a study finding that internationallydecentralizationdoes not improve compliance);David Wirth,Climate Chaos,
74 FOREIGN POLY. 3 (1989); see also DUNCAN BRACK, INTERNATIONALTRADE
AND THE MONTREAL PROTOCOL99-114 (1996) (discussing widespread noncompliance with the Protocol and illegal trade in CFCs). See generally LAKSHMAN D.
GURUSWAMY ET AL., INTERNATIONALENVIRONMENTALLAW AND WORLD ORDER 31-43 (1994).

195. See OLSON,supra note 40, at 42-43; see also BAUMOL& OATES,supra
note 8, at 287 (arguingthat jurisdictionsneed to be sufficiently large to encompass the
benefits and costs associated with the pollutantand its control);Butler & Macey, supra
note 157 (advancinga MatchingPrinciple).
196. Although some commentatorssuggest otherwise, concern about interstateexternalitieshas provided a driving force for the adoptionof national environmentallaws
in the United States. See H.R. REP.No. 94-1175 (1976); H.R. REP.No. 95-294 (1977)
(discussing Clean Air Act Amendmentsof 1977). But see Revesz, supra note 1, at 1212
(arguingthat "interstateexternalitiesexplain only isolated parts of the federal environmental statutes").Concern about transboundaryexternalitiesalso representsthe corerstone of centralizedenvironmentalregulationin the EuropeanUnion. See, e.g., van den
Bergh et al., supra note 118. A related question is how well federal laws address interstate externality issues. That many federal laws do not perform this task particularly
well is undeniable;however, this inadequacyis more an argumentfor federal legislative
reformthan for broad policy devolution.
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should set environmentalpolicy to minimize structuralwelfare losses,
the critical variables are the prevalence and magnitude of externalities
and interalities.
1. Physical Externalities
Given the widespread theoretical acceptance of externalities as a
rationalefor centralizedenvironmentalregulation,policy conclusions in
favor of decentralizationdepend on an implicit assumption that interstate externalitiesare not significant. Such a dismissive attitude toward
pollution externalities does not, however, square with environmental
reality.
a. Empirical evidence. While a few environmental harms (some
waste problems, for example) are geographicallylocalized, many forms
of pollution (surface water contaminationand most air pollutants, for
example) spread across the land. Because state boundariesoften do not
fully encompass airsheds and watersheds, interjurisdictionalexternalities arise. Given a fixed extent of pollution, it is axiomatic that decentralization will create more borders and therefore more transboundary
spillovers. Moreover, advances in environmentalscience over the last
two decades have resulted in the discovery of a number of previously
unrecognizedexteralities. These include, most notably, global concerns
such as ozone layer depletion and possible climate change due to the
accumulationof greenhouse gases.197In addition, recent scientific work
has broadenedthe acknowledgedgeographic scope of the impact of previously identified problems. For example, DDT - long banned in the
United States and Canada - has been discovered in the Great Lakes,
demonstrating,scientists believe, that high-level winds can transportairborne chemicals thousandsof miles, in this case from Mexico.198Similarly, recent studies have discovered significant transboundaryspillovers
of SO2 and acid rain, heavy metals, and bioaccumulativetoxics.199We
will probablycontinue to find additionallinkages and elements of inter197. See Adrienne C. Brooks, NASA Identifies Cause of Ozone Depletion, SCIENCE NEWS,Dec. 24, 1994; RichardA. Kerr,Antarctic Ozone Hole Fails to Recover,
SCIENCE, Oct. 14, 1994, at 422; Richard A. Kerr, Studies Say - Tentatively - That
Greenhouse Warmingis Here, SCIENCE, June 15, 1995, at 1567; Richard Monastersy,

Dusting the Climatefor Fingerprints:Has the Greenhouse WarmingArrived? Will We
Ever Know, SCIENCE NEWS, June 10, 1995, at 362.

198. See, e.g., R.A. Rappaportet al., "New" DDT Inputs to North America: At1167 (1985); Andrew Lawler, NASAMission
mosphericDeposition, 14 CHEMOSPHERE
Gets Down to Earth, SCIENCE,Sept. 1, 1995, at 1208.
199. See, e.g., William F. Fitzgerald,Mercuryas a Global Pollutant, WORLD& I
(Oct. 1993) at 192; Carrie Levine, Arctic as Polluted as Europe 100 Years Ago
Study, ReutersNorth American Wire, Mar. 3, 1996, available in LEXIS, News Library,
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dependence and thus additional externality-basedreasons to consider
centralizedenvironmentalregulation.
b. WhatForm of Centralization?The presence of a transboundary
harm demands some form of overarching governmental action across
the scope of the harm. Lack of a mechanism to facilitate collective action among jurisdictionswhose fates are ecologically linked leads to a
tragedy-of-the-commonsdynamic that promises market failure, allocative inefficiency, welfare loss, and infringementson propertyrights. At
the very least, the jurisdictions sharing an environmentalresource or
problem must establish a process for clarifying the scope of the property rights in question as well as rules and procedures for allowing
these rights to be traded (and, if necessary, vindicated at law) at low
cost. Such a structurerequires some degree of centralization.Thus, the
question is not whether to have centralized regulation, but ratherwhat
kind of centralizationto pursue.
As discussed in PartI,200how far one moves from cooperativepolicies toward more full-blown centralization is simply a matter of degree. If environmentalproperty rights are clear and mechanisms for
trading and vindicating these rights are available at a reasonable cost,
centralizedregulation is not needed. But often these conditions are not
met.201Beyond this theory, empirical observation supportsthe conclusion that collaboration among decentralized jurisdictions often yields
unsatisfactoryresults in response to externalities.Even among the U.S.
Bestates, collaborationin response to interstatepollution is minimal.202
yond federal mandates,states take little account of the harms that their
Internationindustriescause to downriveror downwind jurisdictions.203

Txtnws File (finding mercury,PCPs, and insecticides in Arctic fish); R.A. Rappaportet
al., supra note 198.
200. See supra text accompanyingnotes 57-62.
201. As noted in Part I, every time we move from a single jurisdiction (with a
fully centralizedregulatoryregime) to a multijurisdictionalworld, we reopen the "why
regulation"question.
202. The struggles of the Ozone TransportAssessment Group demonstratethis
fact. See Anthony Jewell, Utilities Group Says Federal Ozone Rules May Be Unfair to
State, COURIER-J.
(Louisville, Ky), Feb. 7, 1996, at 2B; Proposed Ozone Transport
Plan Would Fall Hard on Utilities, ENERGYREP., Feb. 26, 1996, available in
WESTLAW,1996 WL 8375588; Doug Sword, Midwest Fights Dirty Image, Blame for
Pollution Called Unfair, PLAINDEALER(Cleveland, Ohio), Mar. 17, 1996, at 17A.
203. See GERRARD,
supra note 73, at 98 (noting prevalence of locally undesirable
land uses (LULUs) on state boundaries);Richard E. Ayres, Enforcementof Air Pollution Controls on StationarySources Under the Clean Air Act Amendmentsof 1970, 4
ECOLOGYL.Q. 441, 452-53 (1975); Revesz, supra note 186, at 16 (noting that states
encourage tall stacks, pushing pollution downwind). Maine's independent governor
Angus King recently demandedthat the EPA take action to stop pollution from other
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ally, effortsto internalizepollutionexternalitiesare even morecrude.204
Countriesoften asserttheir "sovereignty"over theirresourcesand environmentalpolicy as thoughthis mantraprovidesimmunityfrom reUltimately,though
pollutionspillovers.205
sponsibilityfor transboundary
the difficultyof coordinatingacrossjurisdictions- which is undoubtedly greaterinternationallythan among nationalsubjurisdictions
speaksto the questionof what sortof regulatoryregimewill be possiintervenble; it does not changethe need for overarching
governmental
tion to avoidmarketfailureandpropertyrightsinfringements.
2. Economic Externalities: The Race to the Bottom

The prisoner'sdilemmadynamicinherentin circumstances
of economicinterdependence
and the resultingrisk of economicexternalities
and welfare loss long have been understood. To respond to
tariffand currencypolicies that
noncooperative
"beggar-thy-neighbor"
led to globaleconomicchaos in the 1930s,the architectsof the postWorldWarII international
orderrecognizedthe need to erectan elaborateworldwideregulatoryregimefor international
The prospect
trade.206
states blowing into Maine. See John Milne, Maine Blames Massachusetts, Others For
Polluting Air, BOSTONGLOBE, Aug. 2, 1995, at 20.
204. See generally Bodansky, supra note 194. But see INSTITUTIONS
FOR THE
EARTH:SOURCESOF EFFECTIVE
INTERNATIONAL
ENVIRONMENTAL
PROTECTION
(Peter M. Haas et al. eds, 1993) (identifying some examples of internationalcooperation). For specific case reports, see ChristopherBobinski, Survey of the Baltic Basin
States, FIN. TIMES, Dec. 16, 1992, at 14 (discussing northern Europe acid rain
problems); Jane Shaw, Debate Over Acid Rain Will Intensify in 1981, CHEM.ENGIFeb. 1981, at 435. More recently, Japanhas become alarmedat China's polNEERING,
lution spillovers across the Sea of Japan. See Geoffrey Murray,Massive Environmental
Cleanup Urged in China, Japan Economic Newswire Plus, Nov. 12, 1994, available in
DIALOG, File No. 612.
205. There is, in fact, no sovereign right to pollute. On the contrary,both Principle
21 of the Stockholm Declarationof 1972 and Principle2 of the Rio Declarationof 1992
establish the opposite principle, that states have a "responsibilityto ensure that activities within theirjurisdictionor control do not cause damage to the environmentor other
States or areas beyond the limits of national jurisdiction." Declaration on the Human
Environment:Report of the United Nations Conference on the Human Environment,
supra note 42, at 10; Rio Declaration on Environmentand Development, supra note 42,
at 2. Thus, it is the victims of transboundarypollution that suffer an affront to sovereignty. But see Marc Pallemaerst,InternationalEnvironmentalLaw from Stockholmto
Rio: Back to the Future?, in GREENING INTERNATIONALLAW 1, 5 (Phillippe Sands

ed., 1993) (noting that the responsibility for spillovers is juxtaposed with a "sovereign
right" to exploit one's own resources).
206. For a complete history of the GATT, see JOHN H. JACKSON, WORLD
TRADE AND THE LAW OF GATT (1969). See also ESTY, supra note 52, ch. 4. For a

furtherhistory of other parts of the "BrettonWoods" regime, see ROBERTSOLOMON,

THE INTERNATIONAL MONETARY SYSTEM, 1945-1976,

at 10, 13, 31-32, 211-13

(1977). Similar "commons" problems in the context of governmental redistributive
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of economic spillovers in the environmentaldomain entails a similar
situation:horizontallyarrayedjurisdictionscompeting for economic advantage throughbeggar-thy-neighborenvironmentalpolicies.
Fears of a welfare-reducingrace to the bottom representone of the
central underpinningsof federal environmentalregulationin the United
States.207Competitivenessconcerns also have been at the heart of the
debate about the appropriatescale of environmentalregulation in the
context of liberalized internationaltrade.208Yet it has become a key
tenet of second-generationthinking that such fears are unjustified and
even counterproductivefrom a social welfare perspective.209
There is little controversy about the dynamic that underlies such
fears. Whenever a jurisdiction'sindustriesare in competitionwith companies from other locales that have lower environmentalcompliance
costs, governmentalofficials face pressureseither to reduce the regulatory burden or to risk lost sales for their industries, reduced future inThe quesvestment, job displacement,and even industry migration.210
tion is whether this strategic dynamic enhances or reduces social
welfare. Second-generationtheoristsrefer to these pressuresas "regula46 (1995)
functions also have been identified. See DAVIDL. SHAPIRO,FEDERALISM
(arguing that redistributivegovernmentalactivities must be centralized);see also PETERSON, supra note 113, at 76-77.

207. See supra note 66.
208. See ESTY,supra note 52, at 155-80; Stewart, supra note 64; see also Owen
Lomas, EnvironmentalProtection,Economic Conflict and the European Community,33
MCGILLL.J. 506 (1988); Max Baucus, Protecting the Global Commons: The Nexus
Between Trade and EnvironmentalPolicy (Oct. 30, 1991) (address before the Institute
for InternationalEconomics).
209. Many economists speak out of both sides of their mouths on this issue. On
the one hand, they recite the economic orthodoxy that finds no empirical evidence of a
race to the bottom. See ROBERT REPETTO,JOBS, COMPETITIVENESS,AND ENVIRONMENTAL REGULATION:WHAT ARE THE REAL ISSUES? 9 (1995); Jaffe et al., supra

note 134; Kalt, supra note 134; Low & Yeats, supra note 134. On the other hand, they
endorse the basic theory of comparativeadvantage, which suggests that we should expect (and desire) pollution-intensiveoperationsto move to jurisdictionswith lower environmentalstandards.See, e.g., The Freedom To Be Dirtier Than the Rest, ECONOMIST,May 30, 1992, at 7 (explaining the economic logic for having more polluting
Feb.
industrieslocated in developing countries);Let ThemEat Pollution, ECONOMIST,
8, 1992, at 66 (discussing Harvardeconomist and now TreasuryDeputy SecretaryLarry
Summers'sinfamous WorldBank memo advocating migrationof dirty industriesto developing countries).
210. See RichardB. Stewart,EnvironmentalRegulation and InternationalCompetitiveness, 102 YALEL.J. 2039, 2041, 2084-86, 2098 (1993); Kym Anderson,Environmental Standardsand InternationalTrade 7 (April 1996) (unpublishedpaper prepared
for the World Bank's Annual Conference on Development Economics, Washington,
D.C., Apr. 25-26, 1996) (maintainingthat one country's environmentalpolicy choice is
not independentof the choices of other countries). But see REPETTO,
supra note 209
(arguingthat competitivenesseffects are not serious).

December 1996]

Environmental Federalism

629

tory competition" and believe that the results are presumptively efficient and welfare optimizing.211Revesz not only proffers the welfareenhancing promise of the regulatorycompetition dynamic but also disparagesthe logic of the race to the bottom. He declares that race-to-thebottom argumentsin the environmentalarea have been made "with essentially no theoreticalfoundation" and that interstateregulatorycompetition should be seen as "presumptively beneficial."212 Race-to-the-

bottom theorists obviously disagree on both counts.
a. RegulatoryCompetitionVersusthe Race to the Bottom. The two
theories can be distinguishedby their assumptions.If the environmental
policy process resembles a prisoner's dilemma, then suboptimalresults
may ensue,213but if the marketfor location rights is relatively competitive and the environmental standard-settingprocess parallels pricing
under perfect competition, then there is no reason to fear a race to the
bottom.214Standardsmay be reduced, but governments will not pursue
suboptimal environmental policies just to obtain economic gains.215
Thus, the central question is: Does the "market" for environmental
policymaking look more like perfect competition, in which efficiency
gains can be anticipatedfrom the competitive forces unleashed, or imperfect competition,in which market failures will reduce welfare?216
Revesz acknowledges distinctions between the marketfor location
rights and a widget market,but he finds the differences unimportant.217
For him, as for other regulatory competition theorists, the law is a

211. See Revesz, supra note 1, at 1253. Even Stewart, the original proponentof
federal regulationto respond to the race to the bottom, now seems to believe that stateagainst-stateregulatorycompetition will often lead to better results. See Stewart, supra
note 64, at 1341 n.36.
212. Revesz, supra note 1, at 1244, 1253.
213. Revesz himself demonstratesthis logic. See Revesz, supra note 1, at 122933; see also Alvin K. Klevorick,Reflections on the Race to the Bottom, in FAIRTRADE
AND HARMONIZATION,supra note 132, at 459.

214. See Revesz, supra note 1, at 1233-35.
215. Suboptimalitymight, moreover, arise in the form of standardsthat are "too
high." Indeed, in some industries,locational decisions may turn on employee amenities
such as a clean environment,in which case governmentsmight "overspend" to attract
the facility, producinga "race to the top." See EDWINS. MILLS& BRUCEW. HAMIL38 (4th ed. 1989) (observing that higher amenities may alTON,URBANECONOMICS
low a company to pay lower wages).
216. As Klevorick notes, if the prisoner's dilemma is an accuratepicture of competition among governments,then those who argue that there is a race to the bottom are
on firm ground,but if the regulatorymarket is not subject to failure, then interjurisdictional competitionwill enhance and not harm welfare. See Klevorick,supra note 213, at
461.
217. See Revesz, supra note 1, at 1234-35.
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Justas pricecompetitiondisciplinescom"product,"like any other.218
paniesin the privatemarketplace,
regulatorycompetitionforcesgovernments to compete for citizens and companiesunderconditionsthat
Thus,
closely resemblecompetitionamongproducersof othergoods.219
Reveszasks rhetorically:"If one believesthatcompetitionamongsellers of widgetsis sociallydesirable,why is competitionamongsellersof
locationrightssociallyundesirable?"220
The answerto this questionis straightforward:
statesact strategically.221
Competitionin the regulatorymarketdoes not worklike product competition.Unlikefirmsin perfectcompetition,statesin theirregulatory mode are not pure price takers.222They cannot ignore the fact

thata slightreductionin environmental
standards(the priceof theirlocation rights) might bring economicwelfare gains in excess of any
218. See Bratton& McCahery,supra note 118, at 1 ("The law as a product analogy invites a prediction that the governmentsproducing law will compete for customers, rent-producingcitizens, firms, and transactions- if given the freedom to do so.").
See generally Roberta Romano, Law as a Product: Some Pieces of the Incorporation
Puzzle, 1 J.L. ECON.& ORG.225 (1985).
219. When governmentsact in other ways, for example, in their redistributiverole,
we know that races will be triggered and that such functions must be done centrally.
See, e.g., PETERSON,
supra note 113, at 76-77 ("The more a local community engages
in redistribution,the more the marginalbenefit/tax ratio for the average taxpayer declines, and the more the local economy suffers."). Thus, to the extent that environmental policies are redistributive,they must be centralized. "Environmentaljustice" goals,
for example, should be pursuedon a national basis. Similarly, addressingcertain indivisibly national environmentalproblems (cleaning up Departmentof Energy weapons
factories or other defense-relatedcontamination,for example) is also redistributive,and
requires a centralizedregime at least to raise the necessary funds if not to manage the
details of each cleanup effort.
220. Revesz, supra note 1, at 1234. Revesz assumes that citizens are immobile. In
his analogy to the widget market,he assumes that firms are the only consumers of location rights.
221. See Barrett, Strategy and Environment,supra note 115. For evidence that
states (and Indian tribes) in fact do seek to attractindustryon the basis of their relasupra note 73, at 135-38; High Detively lax environmentalstandards,see GERRARD,
sert Regional Economic Development Authority, Advertisement, EXPANSION MGMT.,

Nov.-Dec. 1995, at 16 (promising "flexible air standards");HealdsburgRedevelopment
Agency, Advertisement, CAL. STRATEGIES,Autumn 1995, at 22 (offering "environmental problem-solving"); see also DAN MCGOVERN, THE CAMPO INDIAN LAND-

FILLWAR (1995) (discussing waste companies' interestin low-standardIndian reservations as the site for new facilities).
222. Revesz elides this critical point. Indeed, while much of the early part of his
article, see Revesz, supra note 1, at 1213-18, focuses on the environmentalpolicy challenge as a prisoner'sdilemma and implies strategicbehaviorand imperfect competition,
he then shifts abruptlyto a discussion of regulatorycompetition, see id. at 1234-35,
which implies a model of perfect competitionand assumes away the problem of strategic behavior.See Brian Langille, "A Day at the Races": A Reply to Professor Revesz
on the Race to the Bottom (June 15, 1994) (unpublishedmanuscript,on file with the
Michigan Law Review).
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losses from the resulting environmental degradation.In contrast, perfectly competitive firms face no such incentive because they can sell
any quantitythat they choose at the market-clearingprice.223Moreover,
they will lose, not gain, by lowering their price.
Differences between the markets for widgets and location rights
need not always produce a race to the bottom.224Yet there are a host of
factors suggesting that the marketfor environmental-policy-drivenlocation rights is relatively imperfect and thus that untrammeledregulatory
competition produces suboptimal outcomes. These factors are not universally or uniformly present, but their frequency in the real world is
such that the benefits of regulatorycompetition cannot be presumed.225
First, environmentalregulationoperates in a realm where quantitative welfare comparisons are difficult. The "hard" variables in any
cost-benefit calculus dwarf the "soft." Thus, while the logic of regulatory competition in the tax or corporate-controlrealms may be strong
because the "consumers" can see, evaluate, and appreciatethe "product" that they are buying, no such transparencyexists with regard to
environmentalregulation. Tangible, demonstrable,and plainly apparent
economic benefits of reduced environmentalregulation overwhelm the
uncertain,intangible,future costs associated with environmentaldegradation. The assumption of perfect information that undergirdsperfect

223. For a discussion of basic Marshallianwelfare theory, see RICHARDA. BITHEORY:A GRAPHICAL
ANALYSIS67-80 (1967); Gerald D.
LAS, MICROECONOMIC
EMARRANGEMENTS,
Jaynes, Economic Theoryand Land Tenure,in CONTRACTUAL
AND WAGESIN RURALLABORMARKETSIN ASIA 43 (Hans P. BinPLOYMENT,
swanger & MarkR. Rosenzweig eds., 1984); JerryA. Hausman,Exact Consumer'sSurplus and Deadweight Loss, 71 AM. ECON.REV. 662 (1981).
224. However, a beneficial regulatorycompetition process is likely to occur only
under a narrow set of circumstances. See TrumanF. Bewley, A Critique of Tiebout's
713, 714 (1981); Brian R.
Theory of Local Public Expenditures,49 ECONOMETRICA
Copeland & M. Scott Taylor, Tradeand TransboundaryPollution, 85 AM. ECON.REV.
716 (1995); James R. Markusenet al., Competitionin Regional EnvironmentalPolicies
WhenPlant Locations are Endogenous, 56 J. OF PUB. ECON.55 (1995) (finding suboptimal "Nash" equilibriumsunder many circumstanceswhen the assumptionof perfect
competition is put aside); Martin C. McGuire, Regulation, Factor Rewards, and International Trade, 17 J. PUB. ECON.335, 354 (1982). But see FISCHEL,supra note 19
(spirited defense of the realism of the Tiebout model); William A. Fischel, Property
Taxationand the TieboutModel: Evidencefor the Benefit Viewfrom Zoning and Voting,
30 ECON.LIT. 171 (1992).
225. See Ian Ayres, Supply-SideInefficiencies in Corporate Charter Competition:
Lessons from Patents, Yachting,and Bluebooks, 43 KANS. L. REV. 541, 543 (1995);
Klevorick, supra note 213, at 460 (stating that race to the bottom is "highly contextual"); James R. Markusenet al., EnvironmentalPolicy When Market Structureand
Plant Locations are Endogenous, 24 J. ENVTL.ECON.& MGMT.69, 84 (1993); Stewart, supra note 210, at 2059 (concluding that races to suboptimaloutcomes will sometimes occur).
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competitiontheories cannot be squaredwith the reality of environmental policymaking:the invisibility and lag times of many environmental
harms; threshold effects that produce unpredictablediscontinuities in
dose-response functions; and the naturalpolitical tendency to discount
Revesz's theory can bear more
unknown and uncertainfuture harms.226
if
one
technical
assumes
transaction
costs, but to do so is
away
weight
to distance oneself from environmentalreality and to diminish the policy relevance of the work.
Second, politicians do not make environmentalpolicy choices by
equatingthe marginalcosts and marginalbenefits of lowering standards
to gain a factory or to avoid losing one. Instead, industrialinvestments
are "lumpy." Thus, the image generatedby regulatorycompetition theory of governments carefully calibrating the price of their location
rights (that is, the stringency of their environmentalcontrols) to get the
In addition, in
optimal level and kind of industry seems farfetched.227
the bidding for capital investments, there may well be a "winner's
curse" that results in a systematic overvaluationof the benefits of a
new factory and a simultaneous undervaluationof its environmental
costs.228This tendency to overbid arises because in the competition for
a new facility, the winner will be the jurisdictionmost optimistic about
the net value of the project and thus willing to bid the highest (by lowering its environmental standards the most).229Finally, governments
may lower environmentalstandards230
generally to signal their interest
in attractingbusiness and jobs.231In such circumstances,when policy is
set in the abstractand without any direct connection to the cost of acquiring the marginalfirm, there may well be a tendency to overdo the
signal and loosen standardstoo much.232
226. Revesz dismisses such results as "errors" in the policy process and argues
that any race to the bottom that ensues is a function of the "state's failure to act in an
economically rationalmanner."Revesz, supra note 1 at 1243. But this is an example of
where theory and policy intersect. It is not clear that politicians are making an "error."
Perhapsthey are acting economically irrationally,but they certainly are not acting politically irrationally.If one's theory depends on assuming away noneconomic elements of
political reality, the policy relevance of the analysis becomes quite limited.
227. See Markusenet al., supra note 224, at 69.
228. See Peter B. Swire, The Race to Laxity and the Race to Undesirability:Explaining Failures in CompetitionAmong Jurisdictions in EnvironmentalLaw, Symposium, Constructing a New Federalism, YALE J. ON REG. & YALE. L. & POLY. REV.

68, 98 (1996).
229. See id.
230. "Lowering" environmentalstandardsmay not entail voting in lax rules but
may simply involve less strict enforcementof existing rules.
231. There are many examples of such signals in states' or countries' advertisements about their business climates. See supra note 221.
232. See Swire, supra note 228.
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Third, governmental bodies are relatively weak instruments of
market discipline.233Compare a hypothesized corporatecharterrace to
the bottom with environmentalregulatorycompetition.The original theory in this regard, advanced by Cary, is that company executives will
seek to incorporate in Delaware because of the advantages that that
state's laws provide in protectingmanagers' positions at the expense of
shareholderwelfare.234Winterdisputes this theory and argues that market forces constrain managers.235
Specifically, he observes that managers who routinely seek to protect themselves at the expense of the
shareholderswill become targets for takeovers or will drive their firms
into bankruptcy.
In the environmental field, the "electoral market" constraining
government "managers" works less directly. Political decisionmakers
often are free to accept money and other benefits from polluters in return for advantageousregulatorydecisions. Unifying the mass of voters
who are negatively, but indirectly,affected as a result is extremely difficult.236Thus, there is no comparable control on suboptimal political de-

cisions about environmentalregulationof the sort that exists in the market for corporatecontrol.237
The study of races to the bottom in the bank chartercontext supports a similar conclusion.238Bank regulation, like environmentalrules,

233. Although Revesz acknowledges this weakness in his analogy to perfect competition, he dismisses the concern as simply one arising from governmentalundervaluation of environmental benefits and "not a consequence of the competition among
states." Revesz, supra note 1, at 1235. But this cursory treatmentof the public choice
problem is insufficient. It is the very prospect of systematic undervaluationof environmental benefits by politicians that rendersthe analogy to a perfectly competitive market
inapt.
234. See William L. Cary, Federalism and CorporateLaw: Reflections Upon Delaware, 83 YALEL.J. 663, 663-84 (1974).
235. See Ralph K. Winter,Jr., ShareholderProtection and the Theory of the Corporation, 6 J. LEGALSTUD.251, 262-73 (1977); see also Lucian A. Bebchuk, Federalism and the Corporation:The Desirable Limits on State Competitionin CorporateLaw,
105 HARV.L. REV. 1435 (1992); Roberta Romano, The State CompetitionDebate in
CorporateLaw, 8 CARDOZOL. REV.709 (1987).
236. See supra notes 51-52. Even Winter acknowledges that states should not be
allowed to set their own rules regarding takeovers because the managers will not be
good agents for the shareholders.See Winter, supra note 235, at 251-92; see also
Mashaw & Rose-Ackerman,supra note 111, at 118-21.
237. Again, Revesz could argue that the inefficiency arises here not because of
regulatorycompetition but ratherbecause of public choice failures. As a matterof pure
theory, this might be correct, but to ignore the realities of the political marketplace
reduces the strength of any policy conclusions that might be drawn from such
theorizing.
238. See Henry N. Butler & JonathanR. Macey, The Myth of Competitionin the
Dual Banking System, 73 CORNELL
L. REV. 677, 713 (1988).
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representsa public good that is not purely local. The bank charterrace
arises because bankers protected by FDIC insurance can obtain above
average returnsthroughrisky lending, confident that success will yield
handsome rewards and that a significant portion of the costs of failure
will be borne by others. As one state relaxes its regulatorycontrol to
enable its bankersto take advantageof this risk-spreadingopportunity,
other welfare-maximizingstates will be tempted to follow suit to avail
their own bankers and depositors of the opportunityfor high rates of
return.239

This race might be triggered,even in the absence of the FDIC riskspreading scheme, by pressure on politicians to avoid disadvantaging
local bankers. Even if all of the downside risk is borne locally, the
structureof the bank charterproblem, like pollution harms, entails uncertain future risks that might lead a welfare-maximizingpolitician toward lax regulation given that the benefits of high returnswill accrue
immediately while the costs will arise in the future (perhaps even on
someone else's watch) if at all. When some of the costs clearly will be
spread to others (through FDIC insurance or pollution spillovers), the
calculus favoring lax regulationand tending to create a race to the bottom becomes overwhelming.240
Finally, even if one assumes that the technical analysis of one's
own jurisdictionis perfect and that no physical pollution spillovers or
public choice distortions exist, one cannot be assured of a welfaremaximizing process of regulatorycompetition if any other jurisdiction
suffers from either technical inadequaciesor public choice flaws. Once
any party moves off its "true" optimal level of environmentalregulation - to a standardthat is either too high or too low - others cannot
be assured, under the Theory of Second Best, that staying with their
own "island jurisdiction" optimizationstrategy will continue to maximize welfare.241The conclusion I draw is a modest one: the scope for
failure in the market for environmental-policy-determinedlocation
rights is significant enough to make untenablea presumptionthat regulatory competitionin this domain will be welfare enhancing.
239. This analysis relaxes the assumptionthat there are no interjurisdictionalspillovers, reflecting the reality of both national insurance schemes and many pollution
problems.
240. Revesz again could argue that the bank-charter-policyfailure arises because
of either externalities or public choice problems - not the dynamics of competition.
Once again, this rests the theory on very narrowand counterfactualassumptions.Note,
furthermore,that Butler and Macey's solution to the bank charterrace - risk-adjusted
FDIC rates - relies on more refined central regulation,not state-based control.
241. See Anderson, supra note 210, at 12 (arguing that when there is more than
one distortion,optimizing any particularpolicy dimension may not increase welfare).
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b. Economic Models. A second strand of regulatory competition
Early models,
theory consists of extensions of the Tiebouthypothesis.242
Tiebout's included, are based on problematic assumptions.243But
Revesz and other regulatorycompetition theorists rely on the latest refinement of the hypothesis by Oates and Schwab, which aims to overcome these shortcomings.244
Ironically, Oates and Schwab can be read
to corroboraterace-to-the-bottomfears, as they find interjurisdictional
competition efficiency enhancing only under tightly defined circumstances.245If governments rely -

as they all do -

on "inefficient tax

instruments," including nonzero taxes on capital, welfare-diminishing
levels of pollution result. Oates and Schwab further note that other
"distortions,"such as policy decisions that deviate from the will of the
electorate or the existence of "conflicts of interest within a heterogeneous community," also lead to suboptimalresults.246
Recognizing the pervasiveness of positive tax rates on capital,
Revesz strainsto rescue his argumentby claiming that these suboptimal
results are "due to an 'error' on the part of state regulatorsratherthan
to a structuralfailure of state autonomy in a federal system."247In the
end, Revesz's theoreticaldismissal of the race to the bottom depends on
heroic assumptions, including perfect governmentalrationality, a point
of departurenot unlike the Tiebout and Fischel models with which he
himself finds fault.

242. See supra text accompanyingnotes 136-37.
243. Tiebout's model assumes that: (1) individualsare entirely mobile and choose
to live where the taxes imposed and the services providedbest match their own "preference patterns";and (2) everyone lives on dividend income and therefore is immune to
job loss concerns. As the North American Free Trade Agreement (NAFTA) debate
made clear, in the real world jobs are an issue. In addition to their restrictive assumptions, the work of Tiebout and Fischel can be criticized on a numberof other grounds.
In particular,their models fail to address the problems of shifting majorities, agenda
manipulation,and strategic behavior. See Susan Rose-Ackerman, Tiebout Models and
the CompetitiveIdeal: An Essay on the Political Economy of Local Government, in
PERSPECTIVESON LOCAL PUBLIC FINANCE AND PUBLIC POLICY 23, 36-41 (John

M. Quigley ed., 1983).
244. See Revesz, supra note 1, at 1242.
245. See Oates & Schwab, supra note 4, at 350.
246. See id. at 351; see also Susan Rose-Ackerman,Beyond liebout: Modeling the
Political Economy of Local Government, in LOCAL PROVISIONOF PUBLIC SERVICES:
THE TIEBOUT MODEL AFTER TWENTY-FIVE YEARS 55, 59-65 (George R. Zodrow

ed., 1983) (demonstratingthat if the assumptionof homogeneity within each community is droppedso that majoritypositions outvote minorityones, new voting instabilities
emerge).
247. Revesz, supra note 1, at 1243. As RichardStewart notes, one does not even
have to assume extreme myopia on the part of governments,but simply standardsetting
under conditions of uncertainty.See Stewart,supra note 210, at 2045-56.
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More significantly, Revesz does not leave the argument at this
point. Rather than offering the conclusion that under some circumstances interjurisdictionalcompetitionmay not lead to a race to the bottom,248he takes two furthersteps. From the shaky groundof his analysis of Tiebout and regulatory competition theory, and seemingly in
contradictionof himself,249Revesz dismisses the theoreticalpossibility
of races to the bottom and makes the additional leap to a policy prescription presumptivelyfavoring decentralized regulation.250It is here
that his logic most seriously falters.
First, the suggestion that there is no theoretical foundationfor the
race-to-the-bottomdynamic either rests on too narrowa set of assumptions to be of much interest, or overstates the conclusions that can be
drawn from Oates and Schwab and their progeny. Models demonstrating the logic of a race to the bottom under certain circumstances
abound.251
That other models premised on other assumptionsshow that
competitiveness-drivensuboptimalenvironmentalpolicies need not ensue does not supportthe claim that there is no theoreticalbasis for the
248. Revesz tries to bolster his dismissal of race-to-the-bottomconcerns with the
observationthat states sometimes exceed federal standards.See Revesz, supra note 1, at
1228. But his anecdotalexamples only furtherprove the difficulty of making sweeping
conclusions, since for every example of states exceeding federal standardsthat Revesz
cites, a recent example of states reducing their environmentalcontrols to reestablish
their competitiveness can be identified. See, e.g., Joel Stashenko, NY Eases off Lake
Pollution Agreements,RUTLANDHERALD,July 28, 1995, at 1 (explaining New York's
decision to back away from phosphorusemissions controls in Lake Champlain);James
P. Sweeney, EnvironmentalBloc Holds Its Own, But Wait till Next Year, SAN DIEGO
UNION-TRIB.,Sept. 22, 1995, at A6 (reportingon the scaling back of environmental
regulation in California);James Rusk, Ontario Proposes EnvironmentalLaw Overhaul,
TORONTOGLOBE& MAIL,Aug. 1, 1996, at B13 (reportingon Ontario's "sweeping
overhaul" of its provincialenvironmentalregulationsthat would relieve pulp mills from
eliminatingchlorine, reducetesting for toxics, and other pollution reducing "burdens").
Whethera particularenvironmentalissue will engender a competitiveness-inspiredraceto-the-bottomor a NIMBY-inducedrace to the top depends on the structureof the particular problem. See John Douglas Wilson, Capital Mobility and EnvironmentalStandards: Is There a TheoreticalBasis for a Race to the Bottom?, in FAIRTRADEAND
HARMONIZATION,supra note 132, at 393.

249. Revesz's own analysis reveals a race if the structureof the relevantgame is a
prisoners' dilemma. See Revesz, supra note 1, at 1230-33.
250. See id. at 1253.
251. See Eric W. Bond & LarrySamuelson,Bargaining WithCommitment,Choice
of Techniquesand Direct Foreign Investment,26 J. INTL.ECON.77 (1989) (finding a
race to the bottom under a pure property tax scenario); Sam Bucovetsky & John Doug-

SCIENCEAND
las Wilson, Tax Competitionwith Two TaxInstruments,1991 REGIONAL
URBAN ECONOMICS
333, 349 (showing that public goods are underprovidedwhen
wages are taxed, even capital is not); Markusenet al., supra note 224, at 82-84 (showing "lumpy" investmentsresult in a race to the bottom); Oates & Schwab, supra note
4, at 342-45 (illustratinga race in which capital is taxed); Wilson, supra note 248 (discussing a race to the bottom under varying conditions).

December 1996]

Environmental Federalism

637

race to the bottom unless Revesz can demonstrate that his picture of the
environmental policy process more closely resembles reality than do
competing views. This he cannot do.
Second, just because a race to the bottom need not occur does not
mean that it will not occur. In fact, to the extent that the no-need-toworry viewpoint depends on numerous, and often counterfactual, assumptions, the theoretical existence of a world where races to the bottom do not arise provides little basis for optimism that welfareenhancing regulatory competition will emerge broadly in the real world.
Indeed, Revesz's greatest misstep derives from his attempt to draw policy conclusions. He lays down the gauntlet early by challenging environmental federal regulation as "likely to produce results that are undesirable."252 While we might all agree that the current structure of
regulation produces undesirable results, Revesz does next to nothing to
show that the source of the problem is the federalness of the
regulations.
Ultimately, Revesz's argument that a race to the bottom is not inevitable cannot support the weight he puts on it. Having knocked a
brick out of the foundation of federal environmental regulation, Revesz
could have asserted that centralized regulation is not justified in all circumstances. He could have then provided examples of cases in which
regulatory competition might be preferable. But this is not his claim, as
he makes no attempt to delimit the sphere in which his argument holds.
From a policy perspective, the key question is not whether, theoretically, we could design a world without races to the bottom, but
whether we now live in one. Interstate pollution spillovers are pervasive, as are public choice distortions of the political process. The fact
that politicians set environmental standards strategically with an eye on
potential job losses and the investment effects of their policies should
not be surprising.253The view that we can avoid races to the bottom by
getting governments to adopt more sophisticated taxation schemes and
otherwise acting in a manner that represents perfect economic rational-

252. Revesz, supra note 1, at 1212.
253. See, for example, reports on the 1990 Clean Air Act debate, such as: Margaret E. Kriz, Politics in the Air, 21 NATL. J. 1098 (1989); Robert Kasten, Jr., Why
Reich is Wrongon Jobs, WASH.TIMES,June 8, 1993, at Fl (discussing Clean Air Act
job effects). See also ESTY,supra note 52, at 21-23. The EuropeanUnion's inability to
implementa proposed carbon-BTU tax offers furtherevidence of the salience of competitiveness concerns in environmentalpolicymaking. See Electricity Companies Confirm Opposition to EC Carbon Tax Proposals, Press Assn. Newsfile, July 2, 1993,
available in LEXIS, News Library,Panews File; Colin Moynihan, Changing Stars For
Energy's Direction, DAILY TELEGRAPH(London), Feb. 21, 1993, at 39.
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ity and public representativenessmay be correct.254Yet in the realm of
practiceratherthan theory, environmentalpolicymakersremainjustified
in fearing the dynamic of a regulatoryrace to the bottom.255
3. Psychological Externalities,Internalities, and the
"Choice of Public"
From a pure welfare maximization perspective, nonuse or existence values of environmentalresources should be taken into account in
setting environmentalpolicy. For example, the value Americans place
on African elephants should be reflected in African elephant conservation policy decisions. The ethereal nature of psychological spillovers
casts doubt, however, on the substantiality of these welfare claims.
Even if the utility gains or losses from such spillovers can be documented, anotherquestion must be asked: Do the claims rise to the level
of a propertyright? If not, they may not need to be factored into the
regulatorycost-benefit analysis.56
a. Choice-of-PublicIssues. In importantrespects, natureand geography define the optimal scope of governmentalinterventionin the environmentalrealm. While regulatorystrategies generally are established
along political boundariessuch as cities, states, and countries, ecological problems almost never conform to these often artificial borders.257
Thus a regulatory response conforming to political boundaries will
often be suboptimal.Moreover,a second dimension to the optimalregu254. See Revesz, supra note 1, at 1243; Wilson, supra note 248, at 36.
255. Revesz suggests that even if there exists a race in the environmentaldomain,
federal regulation may still not be called for because halting the environmentalpolicy
race will simply drive state-versus-statecompetition into other arenas, such as worker
safety or minimumwages. See Revesz, supra note 1, at 1244-45. This suggestion makes
little sense. Fundamentally,this line of analysis fails to recognize the technical complexity of environmentalpolicymakingas well as the irreversiblenatureof some environmental harms. Thus, driving interstate competition out of the inherently obscure
realm of environmentalpolicy and into that of other governmentalactivities, where the
costs and benefits of various policies are more easily compared,will be beneficial.
256. One might argue that such interestsrepresentonly a conditionalright, that is,
one that can be enforced only if it is paid for. Thus, Americans with an interestin African elephants or the Amazonianrain forest might be entitled to have their desires factored into the Kenyan or Brazilianpolicy process only to the extent they were willing to
pay. But some commentatorsargue that certain resources (forests supportingbiodiversity, for example) are global public goods creatingpropertyrights and not merely conditional interestsfor which paymentmust be made. See ChristopherD. Stone, Whatto do
About Biodiversity:PropertyRights, Public Goods, and the Earth's Biological Riches,
68 S. CAL.L. REV. 577, 583, 619 (1995). But see ESTY,supra note 52, 125-26 (arguing that extrajurisdictionalbeneficiariesshould pay).
257. Ironically,political boundariesdefined by nature,such as a river establishing
a state border, tend to divide ecosystems in ways that are unhelpful from an environmental policy point of view.
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latoryjurisdictionis defined by the concept of citizenship, and therefore
bounded by the reach of the "community."Because citizenship implies
duties to fellow citizens, those within the community are entitled to
have their views factored into the policy process; those outside are not.
Decisions about the management of the Grand Canyon, for example,
properly include the value placed on this resource by all Americans.258
The physical bounds of an environmentalresource or pollution harm
should determinethe choice of public question and the optimaljurisdiction for environmentalregulationunless the relevant community is bigger, in which case the community defines the proper scope of governmental activity.
Identifyingthe communityvis-a-vis environmentalissues can present a serious challenge. In some circumstances,political boundariesdelimit communities of shared values and thus prove useful in defining
the optimal regulatoryunit. In many cases, however, environmentalinterests and values are not coterminouswith existing jurisdictionallines.
What happens, for instance, when "others" mismanage environmental
resources from which "we" derive some benefit? Some legal scholars
intimatethat this question is trivial and that "we" can only legitimately
be concernedabout our own political jurisdiction'spolicies and have no
business worrying about the "mistakes" that others make.259Many
economists also implicitly accept the division of the world into a "we"
about whose utility we care and a "they" about whom we do not care.
Nordhaus,for example, argues that if other jurisdictionsset suboptimal
environmentalpolicies, we should not worry and might even have cause
for celebration.260
Low standardsin otherjurisdictionswill shift "dirty"
industriesto their territory,sparing us from pollution and providing us
with goods at lower prices. In effect, such jurisdictions subsidize our
consumptionof certain goods that otherwise would be more expensive
because of our pollution control costs.
But "we" may not be better off when a neighboringjurisdiction
makes an environmentalregulatory mistake, even one in which the
physical harm is confined to that jurisdiction. Nordhaus is right to be
concerned with the utility of a defined "us," but the meaning of that
term now has broadenedfor many environmentalissues such that a dis258. The community is defined here by the fact that the resource is a national
park, acquired in the name of all Americans. Communities also may be defined by a
sense of sharedvalues, common traditions,or other linkages.
259. See Richard Posner, Utilitarianism,Economics, and Legal Theory, 8 J. LEGALSTUD.103 (1979). This line of thinkingdoes not help us answer the question of to
what jurisdiction- town, county, state, nation, or world - we are to look for answers.
260. See Nordhaus,supra note 28.
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tinct "they" is no longer identifiable. Interestin distant environmental
harmsmay derive from a sense of communityidentity that exceeds narrow jurisdictionalbounds. Simultaneously,our sense of communitymay
be broadenedby an expanded interest in environmentalissues. In some
cases, the utility of people in other places, even other countries, may
become subsumed within our own utility calculus, and to that extent
"they" become a part of "us."261
It seems doubtful, for example, that many Americans exposed to
stories about horrendousenvironmentalconditions in China would, as
economists might forecast, react with glee at the prospect of obtaining
products subsidized by a Chinese willingness to absorb environmental
insults consideredunconscionablehere. Instead,the informedpublic reacts with revulsion, even outrage.262
Beyond the threatof physical spillovers that might harm America,263I suspect that Americans feel some
identity, despite all their political differences, with the Chinese people
who must breatheacrid air.264
In other cases, the health of ecosystems to which we have no physical connection may enter directly into our utility calculus. Americans
who will never visit Yellowstone National Parkvalue its preservation.265
After the Exxon Valdez oil spill, tens of thousands of school children
261. In such circumstances, "our" welfare is linked to "their" welfare, or, in
other words, our utility functions are interdependent.
262. Consider the recent high degree of outrage over the importation into the
United States of products made in sweatshops. See, e.g., Steven Greenhouse, A
CrusaderMakes Celebrities Tremble,N.Y. TIMES,June 18, 1996, at B4; Steven Greenhouse, Labor and Clergy are Reunitingto Help the Underdogsof Society, N.Y. TIMES,
Aug. 18, 1996, at Al; Harry F. Rosenthal, ManufacturersAgree on No-Sweatshop
Guaranteesfor Shoes, Clothes, AP, Aug. 2, 1996, available in 1996 WL 4434191.
263. China is the world's second largest emitter of greenhouse gases, and it is
forecast to be the world's largest emitter by early in the next century.
264. Part of this connection may derive from a sense that the Chinese authorities'
indifferenceto the suffering caused by environmentaldamage borderson a violation of
human rights. In the realm of naturalrights, "we-they" distinctions do not exist. See,
e.g., I U.N. WORLD CONFERENCEON HUMAN RIGHTS: VIENNA DECLARATIONAND

OF ACTION,U.N. Doc. A/Conf.157/24 (1993), reprintedin 32 INTL.LEPROGRAMME
GALMATERIALS
1661, 1665 (1993) ("All human rights are universal, indivisible, interdependentand interrelated.").Interestingly,Adam Smith argued that the destruction
of all of China would not cause a man of humanityin Europeto lose a moment's sleep,
whereas the loss of his own finger would cause him to sleep not a wink. See ADAM
SMITH, THE THEORY OF MORAL SENTIMENTS 136-37 (D.D. Raphael & A.L. Macfie

eds., ClarendonPress 1976).
265. There is a growing literatureon "existence values" and "contingent valua-

tion" that tries to measure these welfare gains and losses. See, e.g., ROBERT CAMERON
MITCHELL & RICHARD T. CARSON, USING SURVEYS

TO VALUE PUBLIC GOODS:

THE CONTINGENTVALUATION METHOD 64-67 (1989); Frederick R. Anderson, Natu-

ral Resource Damages, Superfund,and the Courts, 16 B.C. ENVTL.AFF. L. REV. 405,
407-08, 408 n.5 (1989); Jeffrey C. Dobbins, The Pain and Sufferingof Environmental
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sent the EPA letters and pictures expressing distress over the fate of sea
lions, birds, and other wildlife. Although only a tiny fraction of those
students ever will visit Prince William Sound, one cannot doubt the
sincerity of their identification with the environmentalinjury that occurredthere.
The extent of our interest in a distant environmentalharm is also
likely to be determinedby the scope and severity of the harm itself and
by our confidence, or lack thereof, that those on the scene are handling
the problem appropriately.When other jurisdictions reveal themselves
to have no effective means for addressingenvironmentalharms,our political identity may expand to encompass even very remote injuries.266
Just as humanrights violations matterto those whose rights are not violated, so too a total disregard for the impact of pollution on human
health or ecosystems may lead others to conclude that the failing state
has forfeited its claim to sovereign environmentalpolicy judgments. In
the context of our currentnational debate over environmentalfederalism, this "state failure" argumentis hardly an academic concern because some U.S. states simply lack the regulatory capacity to respond
adequatelyto all environmentalproblems.267
For present purposes,I make this political identity argumentsolely
as a matterof fact. I do not advocate greaterpopularsensitivity to physically distant environmentalharms, but merely observe that such harms
increasinglyfigure into our utility and disutility assessments. The interconnectednessof moder life is much more extensive and complex than
is suggested by a simplistic focus on pollution impacts within immediately shared physical space or narrowly defined political borders. As
people regardthemselves as part of an ecologically defined community,
they come to define themselves as a political community as well, often
to a greaterextent than mere physical interdependencewould demand.I
grew up, for instance, in WesternConnecticut alongside the Naugatuck
Loss: Using Contingent Valuation to Estimate Nonuse Damages, 43 DUKE L.J. 879,
880-81 (1994).
266. China's runawaypollution may evolve in this direction. Concern about mismanagement of the rainforests of the developing world may also reflect such
sensibilities.
267. See Sam Schuchat, Unfit Stewards, N.Y. TIMES, Sept. 20, 1995, at A21
(identifying examples of weak state environmentalprotection efforts); see also supra
note 165 (discussing weaknesses in state "capacity"). A numberof existing federal environmental programs seem to reflect, moreover, a national ecological and political
identity that spans the fifty states. One could argue, for example, that the Clean Water
Act's construction grants program,providing federal funds to build wastewater treatment facilities, representsa commitmentthat no American should live in a community
where untreatedsewage flows into nearby rivers. See Clean WaterAct ?? 201-219, 33
U.S.C. ?? 1281-1299 (1994).
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River, which flows from Massachusetts to Long Island Sound. Those
living in the area of the river often describe themselves as being from
the NaugatuckValley. This is not simply because downstreamresidents
may be polluted by upstreamusers of the river, but because the presence of a shared resource creates a political community.268
Why else
would upstreamusers identify with downstreamusers, from whom they
do not anticipate direct physical spillovers? Similarly, many people
have importantaspects of their political identity established by their
proximity to the Chesapeake Bay, the Gulf of Mexico, the Mississippi
River, the GreatPlains, the Rocky Mountains,Puget Sound, or the Central Valley.269Nature defines our sense of community and makes us
more cosmopolitan.More fundamentally,we live in an era in which political boundariesmatterbut do not uniquely describe community identity.270Our analysis of the optimal scale of environmentalregulation
should reflect this fact.
This choice of public analysis also should be seen as an extension
of the learning of internationallaw over the past fifty years. Specifi268. From the transcendentalismof Thoreau to Aldo Leopold's admonition to
"think like a mountain,"Americanshave long recognizedthe role natureplays in transformingman's understandingof himself. But my argumenthere is a little different.I see
man's relationshipto man as defined by nature.Geography- the fault lines of natural
resources and ecosystems - shapes people's sense of identity in importantways and
thus establishes the relevant community for governmentalactivity in the environmental
realm. Those who see themselves as residents of the Gulf Coast, for instance, care not
only about how their own community and state affect the quality of life on the Gulf;
they also care about how neighboring cities and states respond to the environmental
challenges that the Gulf presents - and even how neighboringcountries such as Mexico and those of the CaribbeanIslands manage their portionsof this sharedspace. Obviously, environmentalpolicy errors in the next town over matter much more than ones
thousandsof miles away. Nevertheless, people have a nontrivialinterest in environmental policies being made much farther afield. Echoes of this geography-and-naturedefines-the-communitytheory actually run deep in American history. For example,
ThomasPaine arguedthat the physical distance from GreatBritainmade rule of the colonies inappropriate. See THOMAS PAINE, COMMON SENSE 90 (Isaac Kramnick ed.,

Penguin Books 1982) (1776); see also Akhil Reed Amar, Some New WorldLessonsfor
the Old World,58 U. CHI.L. REV. 483, 485-97 (1991) (stressing the importanceof geographyin defining the optimal physical scale of a political jurisdiction).
269. Interestingly,some of the EPA's most successful recent initiatives have been
"geographicallydefined" - focused on the ChesapeakeBay, the Great Lakes, etc.
and have tapped into this nature-determinedsense of political identity.
270. Most people see themselves as part of a variety of communities, with geographicallydefined political identities being only one - and perhapsnot even the most
important- of the units aroundwhich their lives are organized.When it comes to environmentalproblems, people are particularlyunlikely to define themselves merely on
political-jurisdictionallines, especially if these are narrowly local or state-based. See
JerryFrug, Decentering Decentralization, 60 U. CHI.L. REV. 253, 262-63 (1993) (observing that few people have a sense of community defined by local political
jurisdictions).
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cally, interdependencein many forms mutes territorialsovereignty.27
Cuius regio, eius religio, the 350-year-old axiom of the Peace of Westphalia establishing a strict principle of national territorialdomain as the
foundationfor relations among states, cannot be counted upon to maximize social welfare in a world of pervasive economic and ecological
linkages.272The currentdevolutionarymood ignores this complex interIn doing so, it puts at risk some of the importantbenefits
dependence.273
that accrue from having a broaderpolitical identity.
Broad-scale regulatory decentralization,for instance, threatens to
disruptthe free movement of goods and services across the fifty states.
Suppose, for example, that labor standardswere deregulated entirely,
and Idaho chose to abandon all limitations on child labor. California
then might seek to block goods from Idaho as morally subpar,just as
today Americans object to the importationof goods produced by Bangladeshi child laborers or Chinese prison workers. In the U.S. context,
such threats would be constrainedby the constitutionallymandatedinterstate customs union, but the level of political outrage might be considerable.In fact, in an earlier era, PresidentFranklinRoosevelt argued
thatfederal labor standardswere needed for just this reason. In striving
to protect the national free traderegime, he declared that "[g]oods pro271. See generally ABRAMCHAYES& ANTONIAHANDLERCHAYES, THE NEW
SOVEREIGNTY:

COMPLIANCE

WITH INTERNATIONAL

REGULATORY

AGREEMENTS

(1995); MYRESS. MCDOUGALET AL., HUMANRIGHTSAND WORLDPUBLICORDER367-449 (1980); Ernest S. EasterlyIII, The Rule of Law and the New WorldOrder,
22 S.U. L. REV. 161 (1995); Harold Hongju Koh, TransnationalPublic Law Litigation,
100 YALEL.J. 2347 (1991).
272. The concept of territorialsovereignty emerged, moreover, in response to the
very specific problem of Europe's seventeenth-centuryreligious wars and worked to
control intolerancein a world of religious diversity. Today's environmentalsituation is
not parallel.In an ecologically interdependentworld, what others do within their sovereign borderscannot be ignored. Toleranceis not necessarily a virtue in the environmental domain. If Pennsylvaniaand New Jersey foul the Delaware River, the downrivercitizens of Marylandpay the price. If China releases CFCs, the whole world's ozone layer
deteriorates,not just the part over China. In the environmentaldomain, a principle of
"you do what you want in your territoryand I will do what I want in mine" does not
work.
273. Recognition of the economic interdependenceand other interconnectionsof
modernAmerican society served to underpinthe centralizationof governmentadvanced
during the New Deal. See, e.g., NATURAL RESOURCES COMMITTEE,THE STRUCTURE OF THE AMERICAN ECONOMY (1939), cited in HENRY M. HART, JR. & ALBERT M. SACKS, THE LEGAL PROCESS: BASIC PROBLEMS

IN THE MAKING AND

APPLICATIONOF LAW, at lxii (rev. ed. 1994). The understanding that law provided the

"conditions of continuity" needed to facilitate complex human interactionsof the sort
that are commonplace in a national economy emerged at this time and provided the
foundationfor the prosperitythe United States has achieved as the world's largest unified market. See id.; see also THE RELEVANCE OF INTERNATIONALLAW (Karl W.

Deutsch & Stanley Hoffman eds., 1968).
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duced underconditionswhich do not meet rudimentarystandardsof decency should be regardedas contrabandand ought not to be allowed to
pollute the channels of interstatetrade."274In effect, Roosevelt recognized the need to respond to the regulatory demands of the political
community created as a result of the free trade regime itself. The same
logic applies to baseline environmentalstandards.
Maintaininga free trade area requires a core set of accepted common norms to guide behavior within the community.275
Indeed, many
would argue that the existence of shared values is what defines a community. Because those in the community have a legitimate interest in
the terms on which commerce is conductedby others in the community,
they must be able to establish guidelines for behavior that all will follow.276Centralizedgroundrules for commerce, including environmental
conditions, are part of the bargain that makes liberalized trade possible.277Withoutcentrallydeterminedmoral baselines for economic interactions, parties to free trade agreements face constant temptations to
and to breach their oblidisregardthe principle of nondiscrimination278
to
whenever another party
their
markets
to
others
gations
keep
open
in
its
affairs
a
manner
that
could
be
deemed
conducts
unacceptable.279
274. President'sMessage to Congress on The Fair Labor StandardsAct (May 24,
1934), reprintedin S. REP.No. 75-884, at 2 (1937); see also id., quoted in Powell v.
United States CartridgeCo., 339 U.S. 497, 516 (1950).
275. In addition, "shallow" integration(lowering of tariff barriers)often leads to
"deeper" integration (across regulatory policies, etc.). See ROBERT Z. LAWRENCE ET
AL., A VISION FOR THE WORLD ECONOMY 5 (1996).

276. Of course, there always exists a risk that the baseline rules will be manipulated by rent-seeking interests whose goal is not "fair" trade but protectionism. See
ESTY,supra note 52, at 45-46.
277. The threatof tradedisruptionsfrom differences over environmentalpolicy are
very real, as can be seen from the steady stream of "trade and environment"disputes
that have recently faced the internationaltradingregime. See ESTY,supra note 52, Appendix C (listing recent disputes). The prospect of California imposing trade penalties
on Idaho in the same way that the United States has imposed them on Mexico and other
countries seems remote given the protection afforded by the Constitution'sCommerce
Clause. But the lack of past state-versus-stateefforts to impose tradepenalties over perceived moral failings provides no guaranteesagainst futuretensions, especially if a radically decentralizedregulatorystructurewere to emerge.
278. The "nondiscriminationprinciple" that compels the parties to treat foreign
goods and producersas they treattheir own goods and producersis the heartof any free
tradeagreement.See U.S. CONST.art. 1, ? 8, cl. 3 (CommerceClause); GeneralAgreement on Tariffsand Trade,openedfor signature Oct. 30, 1947, arts. I, III, 61 Stat. A3,
A12-A13, A18-A19, 55 U.N.T.S. 187, 196-200, 204-08 [hereinafterGATT].
279. One of the core problems with Revesz's regulatorycompetition analysis and
the argumentsof others seeking to decentralizeall regulationis that they implicitly assume that trade policy will not be decentralizedand that the considerablebenefits of
liberalizedtradewill be preserveddespite environmentalpolicy devolution.If, however,
decentralizationis preferablein the environmentalrealm, why not in trade?The answer
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At the very least, total regulatory decentralization puts stress on
the free trade regime as states express revulsion at the prospect of keeping their markets open to ethically suspect imports and of losing jobs
and investment to other states whose standards seem to dip below a
moral minimum.280In fact, decentralization may expose the parties to a
free trade agreement to the potentially high costs of adjudicating moral
claims on a case-by-case basis, and to the regular disruptions of trade
that unilateral moral judgments inflict. The alternative is to recognize
that in return for the welfare gains of being part of a free trade community, one must surrender a measure of sovereignty and accept at least a
core set of centrally determined baseline behavioral rules, including environmental standards.281
Interdependence, moreover, may be self-reinforcing. As interdependence in one dimension becomes recognized and the political community is redefined accordingly, that same redefinition will create additional dimensions of interdependence. For example, "shallow"
economic integration such as agreement on a free trade zone creates a
"thin" community that may thicken over time as people recognize
other aspects of their common enterprise. The strengthening of the political community leads to common noneconomic projects like environmental protection that make possible "deeper" economic integration.282
The progress of European unification demonstrates this phenomenon.
Focused initially only on coal and steel, the European Union has grown
to encompass a broad set of economic issues, and more recently environmental issues as well.283 The process of further integration now de-

is obvious: If decentralizedjurisdictionsare given sovereignty over their trade policies,
there can be no guaranteethat marketswill be kept open. The world's experience with
"beggar thy neighbor" behavior is long and sordid. See JOHNH. JACKSON, WORLD
TRADEAND THELAW OF GATT 9-10, 37-39 (1969).
280. Ironically,many of those who seek decentralization- which implies acceptance of the ethical standardsothers choose to set for themselves - are also sharpcritics
of moral relativism when it comes to internationalaffairs.
281. The GATT also recognizes the need, in some areas, for minimum thresholds
for behavior that establish the minimal sense of community required to support economic integration.Productsof prison labor, for example, are not entitled to nondiscriminatorytreatment.See GATT, supra note 278, art. XX.I(e), 61 Stat. at A61, 55 U.N.T.S.
at 262. This moral and political dimension of the argumentfor some degree of centralized environmentalregulationechoes the pyramidsof sacrifice rationalefor federal regulation articulatedby Professor Stewart. See Stewart,Pyramids, supra note 7, at 121719.
282. The demandfor labor and environmentalside agreementsto the NAFTA may
reflect the same dynamic. See LAWRENCE
ET AL., supra note 275.
283. See ANDREISAPIR, THE HARMONIZATIONOF SOCIAL POLICIES: LESSONS

FROMEUROPEAN
INTEGRATION
(1994). The limits of Europe's political redefinition,
however, currently are being tested as certain members of the Union resist the efforts of
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pends on the developmentof a strongerEuropeanidentity and sense of
As interdecommunity, which will result in greater interdependence.284
so
too
does
the
need
for
new
areas
of
pendence grows,
cooperationto
allow states more flexibility in making the policy trade-offsthat collective action inevitably demands.285
Adding the environmentto the list of
ventures
serves
this
community
purpose.286How far this process will
continue is hard to predict. Indeed, there is no reason to suppose that
community redefinition -

both expansion and contraction -

moves in-

eluctably toward any particularend.
In sum, there exists no clear line between "us" and "them" in the
environmentalrealm. In certain importantrespects the biospherecannot
be subdivided.Despite the currentdevolutionaryclimate, ecological interdependenceis a fact.287A Kantiancosmopolitanperspectivein which
each person defines himself politically at least in part as a citizen of the
world is an inescapablereality in the realm of environmentalpolicy.288
This universalitydemands,at some level and to some degree, integrated
environmental protection programs across state and even national
boundaries.
To the extent that we have a worldwide political identity, we need
a set of global environmentalnorms to guide our behavior as citizens
on this scale. Similarly, to the extent that we have a national political
identity as Americans,there will be another (probablymore numerous
and more specific) set of environmentalrules that representsthe moral
other members to broadenthe Europeanpolicy agenda to encompass an ever-growing
numberof issues. The extent to which environmentalissues are within the ambit of this
new Europeancommunityremainsto be seen.
284. This need for a Europeanpolitical community lies behind the currentdebate
about the EU's "democraticdeficit." See, e.g., J.H.H. Weiler, The Transformationof
Europe, 100 YALEL.J. 2403, 2466-74 (1991).
285. See ERNST B. HAAS, THE UNITING OF EUROPE: POLITICAL,SOCIAL, AND
ECONOMICFORCES 486-527 (1958).
286. See JOHN G. RUGGIE, THE FUTURE OF INTERNATIONALORGANIZATIONS
(1981); see also JOHN EASTBY, FUNCTIONALISMAND INTERDEPENDENCE(1985)
(discussing and synthesizing the work of Ernest Haas).

287. In fact, the impetus behind devolution may well be an increasing awareness
(and dislike) of interdependence.Devolution, in other words, may be an isolationist response to an integratingworld.
288. This is true even if Kant's own policy prescription,a "Union of Nations,"
seems hopelessly idealistic. See IMMANUEL KANT, Idea for a Universal History with
CosmopolitanIntent, in THEPHILOSOPHYOF KANT 116 (Carl J. Friedriched., 1949);

see also JOHN LOCKE, Two TREATISES ON GOVERNMENT 397 (Peter Laslett ed.,

CambridgeUniv. Press 1960) (1698) (describingall mankindas part of "this great and
natural Community"); John Dunn, The Nation State and Human Community: Life
Chances, Obligation,and the Boundariesof Society 37 (1993) (unpublishedmanuscript,
on file with author)(discussing "the collective ecological imperativeto save a habitat
for the human species as a whole").
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behavioralminimumthat each citizen owes to his fellow citizens. Given
these elements of community identity, a presumptionin favor of decentralized environmental regulation cannot be justified because it
prejudgesthe critical question of the relevantpolitical communityvis-avis the environmentalproblem at hand. The existence of resource management and environmentalproblems of differentscales and of communities of interest of varying sizes makes manifest the case for a correspondinghierarchyof regulatorystructures.
b. Internalities. Broaderjurisdictions, of course, increase the risk
of internalities.289
Sensitivity to this type of structuralregulatoryfailure
lies behind much of the recent political momentumfor environmental
devolution.290
Admittedly, the welfare losses from less accuratecentralized representationcan be serious. Yet interalities do not make the
case for total decentralization,given the presence of technical scale
economies or transjurisdictionalexternalities;selective or partial devolution makes more sense.
Federallaw should facilitate such devolution.291
National standards,
for example, should be either true baselines or tailored to varying local
conditions. When communities want to exceed federal standards,they
generally should be free to do so.292Policymakers must recognize, fur-

thermore,that there exists a trade-off between devolution designed to
address interalities and centralizationthat minimizes the welfare loss
from externalities.The jurisdictionthat is of optimal size for one problem will not be right for another.Even within a single policy area, the
physical externality argumentmay point to one scale for intervention,
while the scope of the community might argue for another,and the risk
of a race to the bottom yet a third. Hybrid regulatorysystems capable

289. As the previous section indicates, some interality claims reflect a constricted
sense of community and should not be accepted.
290. See, e.g., GINGRICH,
supra note 1, at 9; see also Butler & Macey, supra note
157, at 31-33.
291. In general, it will be easier to devolve appropriatedegrees of authorityfrom a
centralbase than to coordinateamong initially decentralizedjurisdictionsbecause internalities generallydo not presenta zero-sum game. Pure interalities can be fixed by letting a subjurisdictiongo its own way at no cost to those in the broaderjurisdiction. In
the externalitycase, if the costs thrown onto "outsiders"are to be internalized,the "insiders" who have not been paying to address the harm must do so. To internalizepositive externalities,the outsiders must be asked to pay for benefits that previously have
accruedto them for free.
292. This freedom makes unequivocal sense in the case of production process
standards.When product standardsare at issue, the benefits of having a national market
with economies of scale for producersmust be weighed against the benefits of locally
tailoredproductrequirements.
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of addressingvarious problemsand parts of problems at differentlevels
of aggregationthereforemake sense.
Minimizing structuralwelfare losses requires a case-by-case jurisdictional matching principle. Problems that are by-and-large local in
scope (waste site cleanups, drinking water quality, and spending on
playgrounds, for example) should be regulated at the local level.
Problems that arise on a regional scale (controlling pollution in a river
system or an airshed,for example) should be managedon an ecosystem
basis across states or even countries when necessary. To the extent that
an environmentalproblem, such as acid rain, spans a great number of
states, a nationalregulatorystructuremay be required.When problems,
such as depletion of the ozone layer by CFCs are worldwide in scope,
regulation on a global scale will be optimal from an environmental
perspective.
C. Public Choice
Ensuring that environmentalregulation reflects local knowledge
and local prioritiesmakes sense. Bureaucratsin Washington(or even in
regional offices of the federal EPA) cannot know the future land use of
a contaminatedwaste site as well as those in the community where the
site is located. In deciding "how clean is clean enough," local judgment is essential. Similarly, while the sandstone buttes of Utah may
look remarkableto an Easterner(and thus worthy of national park status or similar protection),citizens of Utah will know that this geography is relatively commonplace in their area and thus that not every
butte deserves federal protection.93In such cases, decentralizationimproves the decisionmaking process. Broad-based participationin the
policy process, moreover, serves an importanteducational function294
and may yield outcomes that are perceived as more fair.295But the goal
of giving people control over their own environmentaldestinies provides no basis for a sweeping presumptionin favor of decentralizedenvironmentaldecisionmaking.

293. I am indebted to my colleague RobertEllickson for this example.
294. One of the sources of tension in the environmentalpolicy process derives
from the fact that what is understoodto be harmfulevolves over time. Elites often perceive and understandthe changed circumstancesfirst, but their judgment may be disregarded as unrepresentative.Educationis thereforeimportantto help build popularsupport for efforts to internalizenew externalities.
295. In fact, there may be fewer opportunitiesfor "exit" and "voice" at the state
and local levels as well as reduced opportunitiesto recoup losses in some other policy
domain. See Vicki Been, "Exit"as a Constrainton Land Use Exactions: Rethinkingthe
UnconstitutionalConditionsDoctrine, 91 COLUM.L. REV. 473, 509 (1991).
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Images of spirited New England town meetings where wellinformed citizens debate the destiny of their community bear little resemblance to today's state and local decisionmakingin general or environmentalpolicymaking in particular.Generally, only those with a direct stake in local land use decisions appear at planning and zoning
board meetings. On occasion, an issue will generate enough controversy
for a public meeting to draw a crowd. But far more often decisions are
made with little or no public participationor discussion. Similarly, at
the state level, very few environmentalissues generate sufficient media
attention to produce any real public debate. Thus, decentralizeddecisionmaking may exclude from representation, albeit passively, the
views of significant numbersof citizens.
Technical complexity may intersect with public choice issues to
cast furtherdoubt on the prospectthat decentralizationwill producebetter matches between environmentalpolicy and citizen needs. In particular, knowledge of the existence of an environmentalproblem must be
separatedfrom knowledge of what to do about the harm. People often
have the former without the latter. With regard to the deeper sort of
knowledge relating to appropriatepolicy responses, the American citizenry often appearsto be better informed about national environmental
issues that have received widespreadmedia coverage than state or local
ones.296In addition, it is useful to separate "first order" preferences
(the desire that drinkingwater be safe to drink, for example) from "second order" preferences(benzene should be reduced to a level of seven
parts per million, for example). People cannot be wrong about their first
order preferencesas these are value judgments. But there is no guarantee that members of the public will select optimal policy prescriptions
in pursuit of their broaderdesires. In fact, the technical complexity of
the regulatoryprocess and the need to put competing values on a commensurate basis makes environmental decisionmaking especially obscure to the average citizen.
As a result of these complexities, environmentaldecisionmakingis
Rent-seekingbeparticularlysusceptible to special interest distortion.297
296. For example, a discussion of toxic contamination frequently makes little
sense until described as a Love Canal-type problem.
297. See, e.g., Evan H. Caminker,State Sovereigntyand Subordinacy:May Congress CommandeerState Officers to Implement Federal Law?, 95 COLUM.L. REV.
1001, 1013 (1995) (describing state interests contributing to passage of Radioactive
Waste Act); Stewart, Pyramids, supra note 7, at 1213-15; Michael C. Blumm, Public
Lands: The Case Against TransferringBLM Lands to the States, NRLI NEWS(Winter
1995), at 13 (stating that while "captureby the organized describes much federal land
decisionmaking, it would reign unrestrained if the individual states were the
decisionmakers").
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havior undoubtedlyaffects national as well as state environmentalpolicymaking, but there is no evidence that public decisionmaking is systematicallymore distortedat the federal than at state and local levels.298
Indeed, given general popularindifferenceto many state and local environmentaldecisions, as well as greater media attentionto federal-level
activities, one might suggest precisely the opposite.299
Federalinterestgroup excesses tend to engender a correctivebacklash300and spawn countervailing forces.301In contrast, state and local
environmentalpolicy manipulationoften goes unnoticed. Localized distortion is no doubt smaller and more incremental;but it is no less significant when summed, and perhapsis more insidious for its relative invisibility. Moreover, the interest group structure of these issues
(environmentalresource users concentratedon one side and a diffuse
public on the other, for example) offers at least theoretical supportfor
the suggestion that centralizeddecisionmakingwill provide a more balanced playing field for the contending interests.302
The difficulty of mo298. But see Stewart, supra note 150, at 340-42 (arguingthat these distortions at
the federal level become magnified).
299. Even Business Week, hardly an apologist for a big federal government, recently suggested that "local bodies can be as bureaucraticand inefficient as the feds
and often far more corrupt."Kevin Kelly et al., Power to the States, Bus. WK.,Aug. 7,
1995, at 48, 50; see also FISCHEL,supra note 19, at 139 (arguingthat local regulation
is easiest to distort in supportof special interests and against individual propertyowners); Robert Ellickson, Alternatives to Zoning, supra note 19, at 702 ("Studies have
documentedthe lawlessness of zoning variancedecisions in most communities."). Or as
Robert Percival more modestly observes: "[H]istory demonstratesthat state and local
officials generally are too vulnerableto local economic and political pressuresfavoring
developmentto be given exclusive responsibilityfor environmentalprotection." Percival, supra note 5, at 1178; see also Oliver A. Houck & Michael Rolland, Federalism in
WetlandsRegulation: A Consideration of Delegation of Clean WaterAct Section 404
and Related Programs to the States, 54 MD. L. REV. 1242, 1309 (1995) (noting that,
with regardto adequatewetlands protection,"state and local governmentswere not doing the job").
300. For example, a tremendousamountof criticism has been leveled at the Natural Resources Defense Council (NRDC) over Alar and at Greenpeace over the Brent
Sept. 6, 1995, at
Spar incident. See Better to Blunder than to Lie, THEINDEPENDENT,
16; Dwight Lee, Eco-hype WorkingAgainst the Cause?, WASH.TIMES,Nov. 22, 1992,
at F3; Thomas Gale Moore, EnvironmentalKooks Dream Up Crises, S.F. CHRON.,
Sept. 14, 1992, at B3; Judith Perera, Greenpeace Faces Honesty Backlash, Inter Press
Service, Sept. 5, 1995, available in LEXIS, News Library,INPRES File; Joseph Perkins, False Alarms: 'EnvironmentallyCorrect' Policies Often Are Based on Distorted
Science, SAN DIEGO UNION-TRIB., July 2, 1993, at B5.

301. Consider the emergence of the Wise Use Movement in response to environ-

mental groups. See also GREGG EASTERBROOK,A MOMENT ON THE EARTH (1995).

302. At the centralizedlevel, environmentalgroups find it easier to reach critical
mass and thereby to compete on more equal footing with industrialinterests. See INTEREST GROUP POLITICS IN THE AMERICAN WEST (Ronald J. Hrebenar & Clive S.
Thomas eds., 1987); INTERESTGROUP POLITICSIN THE SOUTHERN STATES (Ronald
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bilizing the public in many separatejurisdictions is well established.303
The technical complexity of environmentalissues exacerbatesthe usual
asymmetrybecause concentratedinterests find it easier to assemble the
data, information,and scientific analysis that carry great sway with regulators who are short on facts. Thus, whatever the asymmetry at the
federal level, it is magnified at the state level.
Insofar as uninformedcitizens do participatein making technically
complex environmentalregulatoryjudgements, their participationis of
dubious value, and it cannot be assumed that their real interestsare ultimately represented.In fact, popular indifference to the details of environmentalpolicy debates may be rational. Ecological and public health
issues are in many cases sufficiently complex that average voters reasonably conclude that the investment of time necessary to participate
meaningfullyin such debatesexceeds any returnthat might be obtained.
If this is the case, decentralized decisionmaking, which would entail
more environmentalvoting, will be welfare reducing even if it is more
democraticin some formalisticway. Given the nature of environmental
policy questions, the answer to public choice problems may not be decentralizeddemocracy,but ratherexpert resolution with vigorous legislative oversight.304At the extreme end of the devolutionary spectrum,
one could envision a system wherein citizens voted every night by remote control from their homes on environmentalregulatory decisions.
But seeking public guidance on how many parts per million of EBDC
residue to permit on corn simply produces chaos and, as Justice Breyer
Representativedemocracy need
argues, "[c]haos is not democracy."305
not be undemocraticand may translateinto decisions that better reflect
the public's interestthan pureror more direct forms of democracy.306

J. Hrebenar& Clive S. Thomas eds, 1992). Of course, when costs are concentratedand
benefits diffuse, NIMBY concerns may predominate,leading to distortionsin the opposite direction. Land use decisions in particular,in which neighbors are often close at
hand and well organized, are susceptible to NIMBY distortions because those who
might benefit from a new land use (by having a shopping mall built, for example) have
a less direct interest and thereforeless incentive to participatein the decision process.
303. See supra note 79 (describing the abundantpublic choice literatureon this
point).
304. Justice Breyer, among others, has arguedfor expanded expert decisionmaking
in the environmentalrealm. See STEPHENBREYER,BREAKINGTHEVICIOUSCIRCLE:
TOWARDEFFECTIVE
RISK REGULATION
61-64 (1993); see also GRAHAM& WIENER,supra note 74.
305. BREYER,supra note 304, at 73.
306. Whether every individual votes on every decision or policies are set at the
most centralized level by the President, the critical issues remain the same: (1) How
well informed is the decisionmaker?Are the technical inadequacies of the policy process minimized? (2) Does the decisionmakertake into account all of the relevant costs
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Doubt about the virtues of an entirely decentralizedenvironmental
regulatoryregime does not imply that all decisions should be left to
centralizedexperts. As a theoreticalmatter,however, the recent sweeping claims about the value of decentralizationas a mechanism for improved self-determinationin the environmentaldomain must be questioned. The better answer is a multitier regulatorystructurecapable of
mixing and matchingdecision levels dependingon the issue at hand.
CONCLUSION

This article should not be read as an argumentin favor of centralized environmentalregulation. It is intended simply to give pause to
those who are driving for decentralizedenvironmentalregulationacross
the board.If this article accomplishes its purpose,it will lead to a reexamination of the presumptionin favor of decentralizedenvironmental
regulation and to a recognition that the diversity of environmental
problemswe face demandsa range of regulatoryresponse strategiesand
levels of governmentalactivity. I hope, furthermore,that it will refocus
the environmentalpolicy reform debate from where we regulate to how
we regulate.Policy progressdepends on attentionbeing concentratedon
the real issues that create welfare losses: shaky scientific and analytic
foundations for regulatory decisions, jurisdictional mismatches that
skew cost-benefit calculations, and public choice distortionsof the policymaking process.
Regulatorytheory in the environmentaldomain must rest on an understandingof the unique nature of environmentalproblems and environmentalregulation.Examined in light of the particularcharacteristics
of ecological and public health harms - technical complexity, time
lags, thresholdeffects, problems that overlap jurisdictionalboundaries,
and special interestpolicy distortions- and the specific regulatoryfailures that producewelfare losses, the hypothesizedadvantagesof decentralizationoften diminish. In particular,while decentralizationmay in
some circumstances improve the technical content of environmental
policy decisions, frequentlyit will not. Devolution will help to improve
environmentalpolicymaking if it better aligns public values and regulatory outcomes, but the welfare losses from creating new interjurisdictional externalities and exposing the technical incapacity of many decentralizedgovernmentalunits may overwhelm any representativeness
gains obtained. Moreover, the prospect of public choice distortions of

and benefits? Is the regulatorycalculus structurallysound? (3) Do the citizenry's views
get faithfullytranslatedinto policy outcomes? Are public choice distortionsminimized?
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the policymaking process appear as severe or more severe at a decentralized level.
My call is not, however, for across-the-boardcentralization.Instead, I seek a middle road between the centralizersand the localizers in
favor of a spectrumof regulatoryentities. This diversity is structurally
isomorphic to and simultaneously driven by the diversity of scales on
which public health and ecological harms arise. While implicating a
more complicatedregulatoryprocess, my argumentfor multiple tiers of
governmentalactivity in the environmentaldomain (from local to international) responds to the fact that centralization,even if it allows jurisdictional externalitiesto be corrected,will not prove to be optimal in all
cases. Sometimes the externalities corrected will be relatively small in
comparison to the representativenesslosses incurred by moving to a
higher level of government.In other cases, regulatoryfailures arising at
the more centralizedlevel - internalities,diseconomies of scale, public
choice distortions,the absence of competent authorities,and so on will outweigh the gains obtained by correcting a jurisdictional
externality.
Ultimately, a regulatoryapproachthat minimizes welfare loss for
one type of governmentalactivity and one type of environmentalproblem may well lead to greaterwelfare losses in other regulatoryactivities
or may exacerbateregulatoryfailures for other issues. The understanding that the appropriatelevel of environmentalregulationfundamentally
must be determinedissue by issue, guided by natureand the geographic
scope of the problem in question, also leads to a presumptionagainst
any presumptionabout the correct level of governmentalintervention.
The varying dimensions of community identity in the environmental
realm add to the importance of having regulatory structuresat local,
state, national, and internationallevels. We can and should take advantage of hybrid environmentalpolicy mechanisms that permit more subtle and refined forms of regulationcapable of systematicallyminimizing
the sum of the welfare losses from technical, structural,and public
choice regulatoryfailures.

