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NEUTRAL PRINCIPLES AND SOME FIRST AMENDMENT
PROBLEMS*

Rozert H. BorxT

A persistently disturbing aspect of constitutional law is its lack of
theory, a lack which is manifest not merely in the work of the courts but
in the public, professional and even scholarly discussion of the topic. The
result, of course, is that courts are without effective criteria and, therefore
we have come to expect that the nature of the Constitution will change,
often quite dramatically, as the personnel of the Supreme Court changes.
In the present state of affairs that expectation is inevitable, but it is never-
theless deplorable.

The remarks that follow do not, of course, offer a general theory of
constitutional law. They are more properly viewed as ranging shots, an
attempt to establish the necessity for theory and to take the argument of
how constitutional doctrine should be evolved by courts a step or two
farther. The first section centers upon the implications of Professor
Wechsler’s concept of “neutral principles,” and the second attempts to
apply those implications to some important and much-debated problems in
the interpretation of the first amendment. The style is informal since these
remarks were originally lectures and I have not thought it worthwhile to
convert these speculations and arguments into a heavily researched,
balanced and thorough presentation, for that would result in a book.

TeE SupREME COURT AND THE DEMAND FOR PRINCIPLE

The subject of the lengthy and often acrimonious debate about the
proper role of the Supreme Court under the Constitution is one that pre-
occupies many people these days: when is authority legitimate? I find it
convenient to discuss that question in the context of the Warren Court and
its works simply because the Warren Court posed the issue in acute form.
The issue did not disappear along with the era of the Warren Court

* The text of this article was delivered in the Spring of 1971 by Professor Bork at
the Indiana University School of Law as part of the Addison C. Harriss lecture series,
T Professor of Law, Yale Law School.
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majorities, however. It arises when any court either exercises or declines
to exercise the power to invalidate any act of another branch of govern-
ment. The Supreme Court is a major power center, and we must ask when
its power should be used and when it should be withheld.

Our starting place, inevitably, is Professor Herbert Wechsler’s argu-
ment that the Court must not be merely a “naked power organ,” which
means that its decisions must be controlled by principle “A principled
decision,” according to Wechsler, “is one that rests on reasons with
respect to all the issues in a case, reasons that in their generality and their
neutrality transcend any immediate result that is involved.””

Wechsler chose the term “neutral principles” to capsulate his argu-
ment, though he recognizes that the legal principle to be applied is itself
never neutral because it embodies a choice of one value rather than
another. Wechsler asked for the neutral application of principles, which is
a requirement, as Professor Louis L. Jaffe puts if, that the judge
“sincerely believe in the principle upon which he purports to rest his deci-
sion.” “The judge,” says Jaffe, “must believe in the validity of the reasons
given for the decision at least in the sense that he is prepared to apply
them to a later case which he cannot honestly distinguish.”® He must
not, that is, decide lawlessly. But is the demand for neutrality in judges
merely another value choice, one that is no more principled than any
other? I think not, but to prove it we must rehearse fundamentals. This
is familiar terrain but important and still debated.

The requirement that the Court be principled arises from the resolu-
tion of the seeming anomaly of judicial supremacy in a democratic society.
If the judiciary really is supreme, able to rule when and as it sees fit, the
society is not democratic. The anomaly is dissipated, however, by the
model of government embodied in the structure of the Constitution, a
model upon which popular consent to limited government by the Supreme
Court also rests. This model we may for convenience, though perhaps not
with total accuracy, call “Madisonian.”*

A Madisonian system is not completely democratic, if by “demo-
cratic” we mean completely majoritarian. It assumes that in wide areas
of life majorities are entitled to rule for no better reason that they are
majorities. We need not pause here to éxamine the philosophical under-

1. H. WgcrsLer, Toward Neutral Principles of Constitutional Law, in
PrincipLEs, Poritics, Anp FunpaMENTAL Law 3, 27 (1961) [hereinafter cited as
WECHSLER].

2. Id.

3. L. Jarre, ENGLISH AND AMERICAN JUBGES As LAwMAKERs 38 (1969).

4. See R. DaHL, A Prerace To DEMocraTIC THEORY 4-33 (1956).
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NEUTRAL PRINCIPLES 3

pinnings of that assumption since it is a “given” in our society; nor need
we worry that “majority” is a term of art meaning often no more than the
shifting combinations of minorities that add up to temporary majorities in
the legislature. That majorities are so constituted is inevitable. In any
case, one essential premise of the Madisonian model is majoritarianism.
The model has also a counter-majoritarian premise, however, for it
assumes there are some areas of life a majority should not control. There
are some things a majority should not do to us no matter how demo-
cratically it decides to do them. These are areas properly left to individual
freedom, and coercion by the majority in these aspects of life is tyranny.

Some see the model as containing an inherent, perhaps an insoluble,
dilemma.® Majority tyranny occurs if legislation invades the areas pro-
perly left to individual freedom. Minority tyranny occurs if the majority is
prevented from ruling where its power is legitimate. Yet, quite obviously,
neither the majority nor the minority can be trusted to define the freedom
of the other. This dilemma is resolved in constitutional theory, and in
popular understanding, by the Supreme Court’s power to define both
majority and minority freedom through the interpretation of the Constitu-
tion. Society consents to be ruled undemocratically within defined areas
by certain enduring principles believed to be stated in, and placed beyond
the reach of majorities by, the Constitution.

But this resolution of the dilemma imposes severe requirements upon
the Court. For it follows that the Court’s power is legitimate only if it
has, and can demonstrate in reasoned opinions that it has, a valid theory,
derived from the Constitution, of the respective spheres of majority and
minority freedom. If it does not have such a theory but merely imposes
its own value choices, or worse if it pretends to have a theory but actually
follows its own predilections, the Court violates the postulates of the
Madisonian model that alone justifies its power. It then necessarily abets
the tyranny either of the majority or of the minority.

This argument is central to the issue of legitimate authority because
the Supreme Court’s power to govern rests upon popular acceptance of
this model. Evidence that this is, in fact, the basis of the Court’s power is
to be gleaned everywhere in our culture. We need not canvass here such
things as high school civics texts and newspaper commentary, for the most
telling evidence may be found in the U.S. Reports. The Supreme Court
regularly insists- that its results, and most particularly its controversial
results, do not spring from the mere will of the Justices in the majority

5. Id. at 23-24.
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but are supported, indeed compelled, by a proper understanding of the
Constitution of the United States. Value choices are attributed to the
Founding Fathers, not to the Court. The way an institution advertises
tells you what it thinks its customers demand.

This is, I think, the ultimate reason the Court must be principled. If
it does not have and rigorously adhere to a valid and consistent theory of
majority and minority freedoms based upon the Constitution, judicial
-supremacy, given the axioms of our system, is, precisely to that extent,
illegitimate. The root of its illegitimacy is that it opens a chasm between
the reality of the Court’s performance and the constitutional and popular
assumptions that give it power.

I do not mean to rest the argument entirely upon the popular under
standing of the Court’s function, Even if society generally should ultim-
ately perceive what the Court is in fact doing and, having seen, prove
content to have major policies determined by the unguided discretion of
judges rather than by elected representatives, a principled judge would,
I believe, continue to consider himself bound by an obligation to the
document and to the structure of government that it prescribes. At least
he would be bound so long as any litigant existed who demanded such
adherence of him. I do not understand how, on any other theory of judicial
obligation, the Court could, as it does now, protect voting rights if a large
majority of the relevant constituency were willing to see some groups or
individuals deprived of such rights. But even if I am wrong in that, at
the very least an honest judge would owe it to the body politic to cease
invoking the authority of the Constitution and to make explicit the im-
position of his own will, for only then would we know whether the society
understood enough of what is taking place to be said to have consented.

Judge J. Skelly Wright, in an argument resting on different premises,
has severely criticized the advocates of principle. He defends the value-
choosing role of the Warren Court, setting that Court in opposition to
something he refers to as the “scholarly tradition,” which criticizes that
Court for its lack of principle.® A perceptive reader, sensitive to nuance,
may suspect that the Judge is rather out of sympathy with that tradition
from such hints as his reference to “self-appointed scholastic man-
darins.””

The “mandarins” of the academy anger the Judge because they
engage in “haughty derision of the Court’s powers of analysis and reason-

6. Wright, Professor Bickel, The Scholarly Tradition, and the Supreme Court, 84
Harv. L. Rev. 769 (1971) [hereinafter cited as Wright].
7. Id. at 777.
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ing.”® Yet, curiously enough, Judge Wright makes no attempt to refute
the charge but rather seems to adopt the technique of confession and
avoidance. He seems to be arguing that a Court engaged in choosing
fundamental values for society cannot be expected to produce principled
decisions at the same time. Decisions first, principles later. One wonders,
however, how the Court or the rest of us are to know that the decisions
are correct or what they portend for the future if they are not accompained
by the principles that explain and justify them. And it would not be amiss
to point out that quite often the principles required of the Warren Court’s
decisions never did put in an appearance. But Judge Wright’s main point
appears to be that value choice is the most important function of the
Supreme Court, so that if we must take one or the other, and apparently
we must, we should prefer a process of selecting values to one of con-
structing and articulating principles. His argument, I believe, boils down
to a syllogism. I. The Supreme Court should “protect our constitutional
rights and liberties.” II. The Supreme Court must “make fundamental
value choices” in order to “protect our constitutional rights and liberties.”
ITI. Therefore, the Supreme Court should “make fundamental value
choices.”?

The argument displays an all too common confusion. If we have con-
stitutional rights and liberties already, rights and liberties specified by the
Constitution,” the Court need make no fundamental value choices in
order to protect them, and it certainly need not have difficulty enunciating

8., Id. at 777-78.

9. This syllogism is implicit in much of Judge Wright’s argument. E.g., “If it
is proper for the Court to tnake fundamental value choices to protect our constitutional
rights and liberties, then it is self-defeating to say that if the Justices cannot come up
with a perfectly reasoned and perfectly general opinion now, then they should abstain
from decision altogether.” Id. at 779. The first clause is the important one for present
purposes; the others merely caricature the position of commentators who ask for
principle.

10. A position Judge Wright also seems to take at titmes. “Constitutional choices
are in fact different from ordinary decisions. The reason is simple: the most important
value choices have already been made by the framers of the Constitution,” Id. at 784.
One wonders how the Judge squares this with his insistence upon the propriety of
the judiciary making “fundamental value choices.” One also wonders what degree of
specificity is required before the framers may realistically be said to have made the
“most important value choices.” The Warren Court has chosen to expand the fourteenth
amendment’s theme of equality in ways certainly not foreseen by the framers of that
provision. A prior Court expanded the amendment’s theme of liberty. Are both Courts
to be judged innocent of having made the most important value choices on the ground
that the framers mentioned both liberty and equality? If so, the framers must be
held to have delegated an almost complete power to govern to the Supreme Court, and
it is untrue to say that a constitutional decision is any different from an ordinary govern-
mental decision. Judge Wright simply never faces up to the problem he purports to
address: how free is the Court to choose values that will override the values chosen by
elected representatives?
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principles. If, on the other hand, “constitutional rights and liberties” are
not in some real sense specified by the Constitution but are the rights
and liberties the Court chooses, on the basis of its own values, to give to
us, then the conclusion was contained entirely in the major premise, and
the Judge’s syllogism is no more than an assertion of what it purported
to prove.

If I am correct so far, no argument that is both coherent and re-
spectable can be made supporting a Supreme Court that “chooses funda-
mental values” because a Court that makes rather than implements value
choices cannot be squared with the presuppositions of a democratic society.
The man who understands the issues and nevertheless insists upon the
rightness of the Warren Court’s performance ought also, if he is candid,
to admit that he is prepared to sacrifice democratic process to his own
moral views. He claims for the Supreme Court an institutionalized role as
perpetrator of limited coups d’etat.

Such a man occupies an impossible philosophic position. What can he
say, for instance, of a Court that does not share his politics or his morality?
I can think of nothing except the assertion that he will ignore the Court
whenever he can get away with it and overthrow it if he can. In his view
the Court has no legitimacy, and there is no reason any of us should obey
it. And, this being the case, the advocate of a value-choosing Court must
answer another difficult question. Why should the Court, a committee of
nine lawyers, be the sole agent of change? The man who prefers results to
processes has no reason to say that the Court is more legitimate than any
other institution. If the Court will not listen, why not argue the case to
some other group, say the Joint Chiefs of Staff, a body with rather better
means for implementing its decisions?

We are driven to the conclusion that a legitimate Court must be con-
trolled by principles exterior to the will of the Justices. As my colleague,
Professor Alexander Bickel, puts it, “The process of the coherent, an-
alytically warranted, principled declaration of general norms alone
justifies the Court’s function . . . .”** -Recognition of the need for
principle is only the first step, but once that step is taken much more
follows. Logic has a life of its own, and devotion to principle requires that
we follow where logic leads.

Professor Bickel identifies Justice Frankfurter as the leading judicial
propouent of principle but concedes that even Frankfurther never found
a “rigorous general accord between judicial supremacy and democratic

11. A. Bickzn, TeeE SurreMe CourT AND THE IDEA oF ProcrEss 96 (1970).
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theory.”** Judge Wright responds, “The leading commentators of the
scholarly tradition have tried ever since to succeed where the Justice
failed.”** As Judge Wright quite accurately suggests, the commentators
have so far had no better luck than the Justice.

On reason, I think, is clear. We have not carried the idea of neutrality
far enough. We have been talking about neutrality in the applicaiton of
principles. If judges are to avoid imposing their own values upon the rest
of us, however, they must be neutral as well in the definition and the
derivation of principles.

It is easy enough to meet the requirement of neutral application by
stating a principle so narrowly that no embarrassment need arise in apply-
ing it to all cases it subsumes, a tactic often urged by proponents of
“judicial restraint.” But that solves very little. It cerainly does not protect
the judge from the intrusion of his own values. The problem may be
illustrated by Griswold v. Connecticut,™ in many ways a typical decision
of the Warren Court. Griswold struck down Connecticut’s statute making
it a crime, even for married couples, to use contraceptive devices. If we
take the principle of the decision to be a statement that government may
not interfere with any acts done in private, we need not even ask about the
principle’s dubious origin for we know at once that the Court will not
apply it neutrally. The Court, we may confidently predict, is not going to
throw constitutional protection around heroin use or sexual acts with a
consenting minor. We can gain the possibility of neutral application by
reframing the principle as a statement that government may not prohibit
the use of contraceptives by married couples, but that is not enough. The
question of neutral definition arises: Why does the principle extend only
to married couples? Why, out of all forms of sexual behavior, only to
the use of contraceptives? Why, out of all forms of behavior, only to sex?
The question of neutral derivation also arises: What justifies any limita-
tion upon legislatures in this area? What is the origin of any principle one
may state? ‘

To put the matter another way, if a neutral judge must demonstrate
why principle X applies to cases 4 and B but not to case C' (which is, I
believe, the requirement laid down by Professors Wechsler and Jaffe), he
must, by the same token, also explain why the principle is defined as X
rather than as X minus, which would cover A but not cases B and C, or
as X plus, which would cover all cases, A, B and C. Similarly, he must

12. Id. at 34.
13, Wright, supra note 6, at 775.
14. 381 U.S. 479 (1965).
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explain why X is a proper principle of limitation on majority power at all.
Why should he not choose #non-X ? If he may not choose lawlessly between
cases in applying principle X, he may certainly not choose lawlessly in
defining X or in choosing X, for principles are after all only organizations

of cases into groups. To choose the principle and define it is to decide the
cases.

It follows that the choice of “fundamental values’ by the Court can-
not be justified. Where constitutional materials do not clearly specify the
value to be preferred, there is no principled way to prefer any claimed
human value to any other. The judge must stick close to the text and the
history, and their fair implications, and not construct new rights. The
case just mentioned illustrates the point. The Griswold decision has been
acclaimed by legal scholars as a major advance in constitutional law, a
salutary demonstration of the Court’s ability to protect fundamental
human values. I regret to have to disagree, and my regret is all the more
sincere because I once took the same position and did so in print.*® In
extenuation I can only say that at the time I thought, quite erroneously,
that new basic rights could be derived logically by finding and extrapolat-
ing a more general principle of individual autonomy underlying the
particular guarantees of the Bill of Rights.

The Court’s Griswold opinion, by Justice Douglas, and the array of
concurring opinions, by Justices Goldberg, White and Harlan, all failed to
justify the derivation of any principle used to strike down the Connecticut
anti-contraceptive statute or to define the scope of the principle. Justice
Douglas, to whose opinion I must confine myself, began by pointing out
that “specific guarantees in the Bill of Rights have penumbras, formed by
emanations from those guarantees that help give them life and sub-
stance.”*® Nothing is exceptional there. In the case Justice Douglas cited,
NAACP v. Alabama,'™ the State was held unable to force disclosure of
membership lists because of the chilling effect upon the rights of assembly
and political action of the NAACP’s members. The penumbra was
created solely to preserve a value central to the first amendment, applied
in this case through the fourteenth amendment. It had no life of its own
as a right independent of the value specified by the first amendment.

But Justice Douglas then performed a miracle of transubstantiation.
He called the first amendment’s penumbra a protection of “privacy” and

15. Bork, The Supreme Cowrt Needs a New Philosophy, ForTung, Dec., 1968,
at 170.

16. 381 U.S. at 484.
17. 357 U.S. 449 (1958).

HeinOnline -- 47 Ind. L.J. 8 1971-1972



NEUTRAL PRINCIPLES 9

then asserted that other amendments create “zones of privacy.”*®* He had
no better reason to use the word “privacy” than that the individual is free
within these zones, free to act in public as well as in private. None of these
penumbral zones—irom the first, third, fourth or fifth amendments, all
of which he cited, along with the ninth——covered the case before him. One
more leap was required. Justice Douglas asserted that these various “zones
of privacy” created an independent right of privacy,* a right not lying
within the penumbra of any specific amendment. He did not disclose,
however, how a series of specified rights combined to create a new and
unspecified right.

The Griswold opinion fails every test of neutrality. The derivation
of the principle was utterly specious, and so was its definition. In fact, we
are left with no idea of what the principle really forbids. Derivation and
definition are interrelated here. Justice Douglas called the amendments
and their penumbras “zones of privacy,” though of course they are not
that at all. They protect both private and public behavior and so would
more properly be labelled “zones of freedom.” If we follow Justice Douglas
in his next step, these zones would then add up to an independent right of
freedom, which is to say, a general constitutional right to be free of legal
coercion, a manifest impossibility in any imaginable society.

Griswold, then, is an unprincipled decision, both in the way in which
it derives a new constitutional right and in the way it defines that right,
or rather fails to define it. We are left with no idea of the sweep of the
right of privacy and hence no notion of the cases to which it may or may
not be applied in the future. The truth is that the Court could not reach
its result in Griswold through principle. The reason is obvious. Every
clash between a minority claiming freedom and a majority claiming
power to regulate involves a choice between the gratifications of the two
groups. When the Constitution has not spoken, the Court will be able to
find no scale, other than its own value preferences, upon which to weigh
the respective claims to pleasure. Compare the facts in Griswold with a
hypothetical suit by an electric utility company and one of its customers
to void a smoke pollution ordinance as unconstitutional. The cases are
identical.

In Griswold a husband and wife assert that they wish to have sexual
relations without fear of unwanted children. The law impairs their sexual
gratifications. The State can assert, and at one stage in that litigation did
assert, that the majority finds the use of contraceptives immoral. Knowl-

18. 381 U.S. at 484.
19. Id. at 485, 486.
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edge that it takes place and that the State makes no effort to inhibit it
causes the majority anguish, impairs their gratifications.

The electrical company asserts that it wishes to produce electricity
at low cost in order to reach a wide market and make profits. Its customer
asserts that he wants a lower cost so that prices can be held low. The
smoke pollution regulation impairs his and the company’s stockholders’
economic gratifications. The State can assert not only that the majority
prefer clean air fo lower prices, but also that the absence of the regulation
impairs the majority’s physical and aesthetic gratifications.

Neither case is covered specifically or by obvious implication in the
Constitution. Unless we can distinguish forms of gratification, the only
course for a principled Court is to let the majority have its way in both
cases. It is clear that the Court cannot make the necessary distinction.
There is no principled way to decide that one man’s gratifications are
more deserving of respect than another’s or that one form of gratification
is more worthy than another.?” Why is sexual gratification more worthy
than moral gratification? Why is sexual gratification nobler than
economic gratification? There is no way of deciding these matters other
than by reference to some system of moral or ethical values that has no
objective or intrinsic validity of its own and about which men can and do
differ, Where the Constitution does not embody the moral or ethical
choice, the judge has no basis other than his own values upon which to
set aside the community judgment embodied in the statute. That, by
definition, is an inadequate basis for judicial supremacy. The issue of the
community’s moral and ethical values, the issue of the degree of pain an
activity causes, are matters concluded by the passage and enforcemment of
the laws in question. The judiciary has no role to play other than that of
applying the statutes in a fair and impartial manner.

One of my colleagues refers to this conclusion, not without sarcasm,
as the “Equal Gratification Clause.” The phrase is apt, and I accept it,
though not the sarcasm. Equality of human gratifications, where the
document does not impose a hierarchy, is an essential part of constitutional
doctrine because of the necessity that judges be principled. To be perfectly
clear on the subject, I repeat that the principle is not applicable to legisla-
tures. Legislation requires value choice and cannot be principled in the
sense under discussion. Courts must accept any value choice the legislature

20. The impossibility is related to that of making interpersonal comparisons of
utilities. See L. Roseins, THE NATURE AND SIGNIFICANCE oF EconomIc ScIENCE, ch. 4
(2d ed. 1969) ; P. SAMUELSON, FOUNDATIONS oF EcoNoMIC ANALYsIs 243-52 (1965).
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makes unless it clearly runs contrary to a choice made in the framing of
the Constitution.

It follows, of course, that broad areas of constitutional law ought
to be reformulated. Most obviously, it follows that substantive due process,
revived by the Griswold case, is and always has been an improper doctrine.
Substantive due process requires the Court to say, without guidance from
the Constitution, which liberties or gratifications may be infringed by
majorities and which may not. This means that Griswold’s antecedents
were also wrongly decided, e.g., Meyer v. Nebraska,** which struck down
a statute forbidding the teaching of subjects in any language other than
English; Pierce v. Society of Sisters,*® which set aside a statute compel-
ling all Oregon school children to attend public schools; Adkins wv.
Children's Hospital,*® which invalidated a statute of Congress authorizing
a board to fix minimum wages for women and children in the District of
Columbia; and Lochner v. New York?* which voided a statute fixing
maximum hours of work for bakers. With some of these cases I am in
political agreement, and perhaps Pierce’s result could be reached on
acceptable grounds, but there is no justification for the Court’s methods.
In Lochner, Justice Peckham, defending liberty from what he conceived
as a mere meddlesome interference, asked, “[Alre we all . . . at the
mercy of legislative majorities?”*® The correct answer, where the Con-
stitution does not speak, must be “yes.”

The argument so far also indicates that most of substantive equal
protection is also improper. The modern Court, we need hardly be remind-
ed, used the equal protection clause the way the old Court used the
due process clause. The only change was in the values chosen for protec-
tion and the frequency with which the Court struck down laws.

The equal protection clause has two legitimate meanings. It can
require formal procedural equality, and, because of its historical origins,
it does require that government not discriminate along racial lines. But
much more than that cannot properly be read into the clause. The bare
concept of equality provides no guide for courts. All law discriminates
and thereby creates inequality. The Supreme Court has no principled way
of saying which non-racial inequalities are impermissible. What it has
done, therefore, is to appeal to simplistic notions of “fairness” or to what
it regards as “fundamental” interests in order to demand equality in some

21. 262 U.S. 390 (1922).
22, 263 U.S. 510 (1925).
23. 261 U.S. 525 (1923).
24. 198 U.S. 45 (1905).
25. Id. at 59.
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cases but not in others, thus choosing values and producing a line of cases
as improper and as intellectually empty as Griswold v. Connecticut. Any
casebook lists them, and the differing results cannot be explained on any
ground other than the Court’s preferences for particular values: Skinner
2. Oklahoma® (a forbidden inequality exists when a state undertakes to
sterilize robbers but not embezzlers) ; Koich v. Board of River Port Pilot
Commissioners®™ (no right to equality is infringed when a state grants
pilots’ licenses only to persons related by blood to existing pilots and
denies licenses to persons otherwise as well qualified); Goesaert w.
Cleary® (a state does not deny equality when it refuses to license women
as bartenders unless they are the wives or daughters of male owners of
licensed liquor establishments); Railwaey Express Agency v. New
York® (a city may forbid truck owners to sell advertising space on their
trucks as a distracting hazard to traffic safety though it permits owners
to advertise their own business in that way) ; Shapiro v. Thompson®™ (a
state denies equality if it pays welfare only to persons who have resided
in the state for one year); Levy v. Louisiane™ (a state may not limit
actions for a parent’s wrongful death to legitimate children and deny it to
illegitimate children). The list could be extended, but the point is that the
cases cannot be reconciled on any basis other than the Justices’ personal
beliefs about what interests or gratifications ought to be protected.

Professor Wechsler notes that Justice Frankfurther expressed “dis-
quietude that the line is often very thin between the cases in which the
Court felt compelled to abstain from adjudication because of their
‘political’ nature, and the cases that so frequently arise in applying the
concepts of ‘liberty’ and ‘equality’.”’®® The line is not very thin; it is non-
existent. There is no principled way in which anyone can define the
spheres in which liberty is required and the spheres in which equality is
required. These are matters of morality, of judgment, of prudence. They
belong, therefore, to the political community. In the fullest sense, these are
political questions.

We may now be in a position to discuss certain of the problems of
legitimacy raised by Professor Wechsler. Central to his worries was the

26. 316 U.S. 535 (1942).

27. 330 U.S. 552 (1947).

28. 335 U.S. 464 (1948).

29. 336 U.S. 106 (1949).

30. 394 U.S. 618 (1969).

31. 391 U.S. 68 (1968).

32. WECHSLER, supra note 1, at 11, citing Frankfurter, John Marshell and the

Judicial Function, 69 Harv, L. REV 217, 227-28 (1955).
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Supreme Court’s decision in Brown v. Board of Education.® Wechsler
said he had great difficulty framing a neutral principle to support the
Brown decision, though he thoroughly approved of its result on moral
and political grounds. It has long been obvious that the case does not
rest upon the grounds advanced in Chief Justice Warren’s opinion, the
specially harmful effects of enforced school segregation upon black chil-
dren. That much, as Wechsler and others point out, is made plain by the
per curiam decisions that followed outlawing segregated public beaches,
public golf courses and the like. The principle in operation may be that
government may not employ race as a classification. But the genesis of
the principle is unclear.

Wechsler states that his problem wiih the segregation cases is not
that:

History does not confirm that an agreed purpose of the four-
teenth amendment was to forbid separate schools or that there is
important evidence that many thought the contrary; the words
are general and leave room for expanding content as time passes
and conditions change.®*

The words are general but surely that would not permit us to escape the
framers’ intent if it were clear. If the legislative history revealed a con-
sensus about segregation in schooling and all the other relations in life, I
do not see how the Court could escape the choices revealed and substitute
its own, even though the words are general and conditions have changed.
Tt is the fact that history does not reveal detailed choices concerning such
matters that permits, indeed requires, resort to other modes of interpreta-
tion.

Wechsler notes that Brown has to do with freedom to associate and
freedom not to associate, and he thinks that a principle must be found that
solves the following dilemma:

[I]f the freedom of association is denied by segregation, in-
tegration forces an association upon those for whom it is un-
pleasant or repugnant. Is this not the heart of the issue involved,
a conflict in human claims of high dimension. . . . Given a
situation where the state must practically choose between
denying the association to those individuals who wish it or
imposing it on those who would avoid it, is there a basis in

33. 347 U.S. 483 (1954).
34, WECHSLER, supra note 1, at 43.
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neutral principles for holding that the Constitution demands
that the claims for association should prevail? I should like to
think there is, but I confess that I have not yet written the
opinion. To write it is for me the challenge of the school-
segregation cases.*

It is extemely unlikely that Professor Wechsler ever will be able to write
that opinion to his own satisfaction. He has framed the issue in insoluble
terms by calling it a “conflict between human claims of high dimension,”
which is to say that it requires a judicial choice between rival gratifica-
tions in order to find a fundamental human right. So viewed it is the
same case as Griswold v. Connecticut and not susceptible of principled
resolution.

A resolution that seems to me more plausible is supported rather
than troubled by the need for neutrality. A court required to decide Brown
would perceive two crucial facts about the history of the fourteenth
amendment. First, the men who put the amendment in the Constitution
intended that the Supreme Court should secure against government
action some large measure of racial equality. That is certainly the core
meaning of the amendment. Second, those same men were not agreed
about what the concept of racial equality requires. Many or most of them
had not even thought the matter through. Almost certainly, even indi-
viduals among them held such views as that blacks were entitled to
purchase property from any willing seller but not to attend integrated
schools, or that they were entitled to serve on juries but not to intermarry
with whites, or that they were entitled to equal physical facilities but that
the facilities should be separate, and so on through the endless anomalies
and inconsistencies with which moral positions so frequently abound.
The Court cannot conceivably know how these long-dead men would
have resolved these issues had they considered, debated and voted on each
of them. Perhaps it was precisely because they could not resolve them that
they took refuge in the majestic and ambiguous formula: the equal
protection of the laws.

But one thing the Court does know: it was intended to enforce a
core idea of black equality against governmental discrimination. And the
Court, because it must be neutral, cannot pick and choose between com-
peting gratifications and, likewise, cannot write the detailed code the
framers omitted, requiring equality in this case but not in another. The
Court must, for that reason, choose a general principle of equality that

35. Id. at 47.
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applies to all cases. For the same reason, the Court cannot decide that
physical equality is important but psychological equality is not. Thus, the
no-state-enforced-discrimination rule of Browr must overturn and
replace the separate-but-equal doctrine of Plessy v. Ferguson. The same
result might be reached on an alternative ground. If the Court found that
it was incapable as an institution of policing the issue of the physical
equality of separate facilities, the variables being insufficiently comparable
and the cases too many, it might fashion a no-segregation rule as the only
feasible means of assuring even physical equality.

In either case, the value choice (or, perhaps more accurately, the
value impulse) of the fourteenth amendment is fleshed out and made into
a legal rule—not by moral precept, not by a determination that claims for
association prevail over claims for separation as a general matter, still less
by consideration of psychological test results, but on purely juridical
grounds.

I doubt, however, that it is possible to find neutral principles capable
of supporting some of the other decisions that trouble Professor Wechsler.
An example is Shelly v. Kraemer,* which held that the fourteenth amend-
ment forbids state court enforcement of a private, racially restrictive
covenant. Although the amendment speaks only of denials of equal pro-
tection of the laws by the state, Chief Justice Vinson’s opinion said that
judicial enforcement of a private person’s discriminatory choice con-
stituted the requisite state action. The decision was, of course, not neutral
in that the Court was most clearly not prepared to apply the principle to
cases it could not honestly distinguish. Any dispute between private
persons about absolutely any aspect of life can be brought to a court by
one of the parties; and, if race is involved, the rule of Shelley would
require the court to deny the freedom of any individual to discriminate in
the conduct of any part of his affairs simply because the contrary result
would be state enforcement of discrimination. The principle would apply
not merely to the cases hypothesized by Professor Wechsler—the in-
ability of the state to effectuate a will that draws a racial line or to vindic-
ate the privacy of property against a trespasser excluded because of the
homeowner’s racial preferences—but to any situation in which the person
claiming freedom in any relationship had a racial motivation.

That much is the common objection to Shelley v. Kraemer, but the
trouble with the decision goes deeper. Professor Louis Henkin has sug-
gested that we view the case as correctly decided, accept the principle

36. 334 U.S. 1 (1948).
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that must necessarily underline it if it is respectable law and proceed
to apply that principle:

Generally, the equal protection clause precludes state enforce-
ment of private discrimination. There is, however, a small area
of liberty favored by the Constitution even over claims to
equality. Rights of liberty and property, of privacy and voluntary
association, must be balanced in close cases, against the right
not to have the state enforce discrimination against the victim.
In the few instances in which the right to discriminate is pro-
tected or perferred by the Constitution, the state may enforce
it.®

This attempt to rehabilitate Shelley by applying its principle honestly
demonstrates rather clearly why neutrality in the application of principle
is not enough. Professor Henkin’s proposal fails the test of the neutral
derivation of principle. It converts an amendment whose text and history
clearly show it to be aimed only at governmental discrimination into a
sweeping prohibition of private discrimination. There is no warrant
anywhere for that conversion. The judge’s power to govern does not
become more legitimate if he is constrained to apply his principle to all
cases but is free to make up his own principles. Matters are only made
worse by Professor Henkin’s suggestion that the judge introduce a
small number of exceptions for cases where liberty is more important
than equality, for now even the possibility of neutrality in the application
of principle is lost. The judge cannot find in the fourteenth amendment
or its history any choices between equality and freedom in private affairs.
The judge, if he were to undertake this task, would be choosing, as in
Griswold v. Connecticut, between competing gratifications without con-
stitutional guidance. Indeed, Professor Henkin’s description of the process
shows that the task he would assign is legislative:

The balance may be struck differently at different times, re-
flecting differences in prevailing philosophy and the continuing
movement from laissez-faire government toward welfare and
meliorism. The changes in prevailing philosophy themselves
may sum up the judgment of judges as to how the conscience of
our society weighs the competing needs and claims of liberty and
equality in time and context—the adequacy of progress toward

37. Henkin, Shelley v. Kraemer: Notes for a Revised Opinion, 110 U. Pa. L. Rev.
473, 496 (1962).
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equality as a result of social and economic forces, the effect of
lack of progress on the life of the Negro and, perhaps, on the
image of the United States, and the role of official state forces
in advancing or retarding this progress.*®

In short, after considering everything a legislator might consider, the
judge is to write a detailed code of private race relations. Starting with an
attempt to justify Shelley on grounds of neutral principle, the argument
rather curiously arrives at a position in which neutrality in the derivation,
definition and application of principle is impossible and the wrong in-
stitution is governing society.

The argument thus far claims that, cases of race discrimination
aside, it is always a mistake for the Court to try to construct substantive
individual rights under the due process or the equal protection clause.
Such rights cannot be constructed without comparing the worth of
individual gratifications, and that comparison cannot be principled. Un-
fortunately, the rhetoric of constitutional adjudication is increasingly a
rhetoric about “fundamental” rights that inhere in humans. That focus
does more than lead the Court to construct new rights without adequate
guidance from constitutional materials. It also distorts the scope and
definition of rights that have claim to protection.

There appear to be two proper methods of deriving rights from the
Constitution. The first is to take from the document rather specific values
that text or history show the framers actually to have intended and which
are capable of being translated into principled rules. We may call these
specified rights. The second method derives rights from governmental
processes established by the Constitution. These are secondary or derived
individual rights. This latter category is extraordinarily important. This
method of derivation is essential to the interpretation of the first amend-
ment, to voting rights, to criminal procedure and to much else.

Secondary or derivative rights are not possessed by the individual
because the Constitution has made a value choice about individuals.
Neither are they possessed because the Supreme Court thinks them funda-
mental to all humans. Rather, these rights are located in the individual
for the sake of a governmental process that the Constitution outlines
and that the Court should preserve. They are given to the individual
because his enjoyment of them will lead him to defend them in court and
thereby preserve the governmental process from legislative or executive
deformation.

38. Id. at 494,

HeinOnline -- 47 Ind. L.J. 17 1971-1972



18 INDIANA LAW JOURNAL

The distinction between rights that are inherent and rights that are
derived from some other value is one that our society worked out long
ago with respect to the economic market place, and precisely the same
distinction holds and will prove an aid to clear thought with respect to the
political market place. A right is a form of property, and our thinking
about the category of constitutional property might usefully follow the
progress of thought about economic property. We now regard it as
thoroughly old hat, passe and in fact downright tiresome to hear rhetoric
about an inherent right to economic freedom or to economic property.
We no longer believe that economic rights inhere in the individual because
he is an individual. The modern intellectual argues the proper location
and definition of property rights according to judgments of utility—the
capacity of such rights to forward some other value. We may, for
example, wish to maximize the total wealth of society and define property
rights in a way we think will advance that goal by making the economic
process run more efficiently. As it is with economic property rights, so it
should be with constitutional rights relating to governmental processes.

The derivation of rights from governmental processes is not an easy
task, and I do not suggest that a shift in focus will make anything ap-
proaching a mechanical jurisprudence possible. I do suggest that, for the
reasons already argued, no guidance whatever is available to a court that

approaches, say, voting rights or criminal procedures through the con-
cept of substantive equality.

The state legislative reapportionment cases were unsatisfactory pre-
cisely because the Court attempted to apply a substantive equal protection
approach. Chief Justice Warren’s opinions in this series of cases are re-
markable for their inability to muster a single respectable supporting
argument. The principle of one man, one vote was not neutrally derived:
it runs counter to the text of the fourteenth amendment, the history
surrounding its adoption and ratification and the political practice of
Americans from colonial times up to the day the Court invented the new
formula.®® The principle was not neutrally defined: it presumably rests
upon some theory of equal weight for all votes, and yet we have no explan-
ation of why it does not call into question other devices that defeat the
principle, such as the executive veto, the committee system, the filibuster,
the requirement on some issues of two-thirds majorities and the practice

39. See the dissents of Justice Frankfurter in Baker v. Carr, 369 U.S. 186, 266
(1962) ; Justice Harlan in Reynolds v. Sims, 377 U.S. 533, 589 (1964); and Justice
Stewart in Lucas v. Forty-Fourth Gen. Ass’y, 377 U.S. 713, 744 (1964).
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of districting, And, as we all know now, the principle, even as stated, was
not neutrally applied.*

To approach these cases as involving rights derived from the require-
ments of our form of government is, of course, to say that they involve
guarantee clause claims. Justice Frankfurter opposed the Court’s con- -
sideration of reapportionment precisely on the ground that the ‘“case
involves all the elements that have made the Guarantee Clause cases non-
justiciable,” and was a “Guarantee Clause claim masquerading under a
different label.”** Of course, his characterization was accurate, but the
same could be said of many voting rights cases he was willing to decide.
The guarantee clause, along with the provisions and structure of the
Constitution and our political history, at least provides some guidance for
a Court. The concept of the primary right of the individual in this area
provides none. Whether one chooses to use the guarantee of a republican
form of government of article IV, § 4 as a peg or to proceed directly to
considerations of constitutional structure and political practice probably
makes little difference. Madison’s writing on the republican form of
government specified by the guarantee clause suggests that representa-
tive democracy may properly take many forms, so long as the forms do
not become “aristocractic or monarchical.”** That is certainly less easily
translated into the rigid one person, one vote requirement, which rests on
a concept of the right of the individual to equality, than into the require-
ment expressed by Justice Stewart in Lucas v. Forty-Fourth General
Assembly*® that a legislative apportionment need only be rational and
“must be such as not to permit the systematic frustration of the will of a
majority of the electorate of the State.”** The latter is a standard derived
from the requirements of a democratic process rather than from the rights
of individuals. The topic of governmental processes and the rights that
may be derived from them is so large that it is best left at this point. It
has been raised only as a reminder that there is a legitimate mode of
deriving and defining constitutional rights, however difficult intellectually,
that is available to replace the present unsatisfactory focus.

At the outset I warned that I did not offer a complete theory of con-
stitutional interpretation. My concern has been to attack a few points that
may be regarded as salient in order to clear the way for such a theory. I

40. See Fortson v. Morris, 385 U.S. 231 (1966).
41, Baker v. Carr, 369 T.S. 186, 297 (1962).

42. Tue FeperarLrst No. 43 (J. Madison).

43. 377 US. 713 (1964).

4, Id. at 753-54.
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turn next to a suggestion of what neutrality, the decision of cases accord-
ing to principle, may mean for certain first amendment problems.

SoME FirsT AMENDMENT PROBLEMS: THE SEARCE FOR THEORY

The law has settled upon no tenable, internally consistent theory of
the scope of the constitutional guarantee of free speech. Nor have many
such theories been urged upon the courts by lawyers or academicians.
Professor Harry Kalven, Jr., one whose work is informed by a search
for theory, has expressed wonder that we should feel the need for theory
in the area of free speech when we tolerate inconsistencies in other areas
of the law so calmly.® He answers himself:

If my puzzle as to the First Amendment is not a true puzzle, it
can only be for the congenial reason that free speech is so close
to the heart of democratic organization that if we do not have
an appropriate theory for our law here, we feel we really do not
understand the society in which we live.*®

Kalven is certainly correct in assigning the first amendment a central
place in our society, and he is also right in attributing that centrality to
the importance of speech to democratic organization. Since I share this
common ground with Professor Kalven, I find it interestng that my
conclusions differ so widely from his.

I am led by the logic of the requirement that judges be principled
to the following suggestions. Constitutional protection should be accorded
only to speech that is explictily political. There is no basis for judicial
intervention to protect any other form of expression, be it scientific,
literary or that variety of expression we call obscene or pornographic.
Moreover, within that category of speech we ordinarily call political,
there should be no constitutional obstruction to laws making criminal
any speech that advocates forcible overthrow of the government or the
violation of any law.

I am, of course, aware that this theory departs drastically from
existing Court-made law, from the views of most academic specialists in
the field and that it may strike a chill into the hearts of some civil liber-
tarians. But I would insist at the outset that constitutional law, viewed
as the set of rules a judge may properly derive from the document and its
history, is not an expression of our political sympathies or of our judg-

45. H. Karven, TeE NEGro AND THE FirsT AMENDMENT 4-5 (1966) [hereinafter

cited as Karven].
46. Id. at 6.
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ments about what expediency and prudence require. When decision mak-
ing its principled it has nothing to say about the speech we like or the
speech we hate; it has a great deal to say about how far democratic dis-
cretion can govern without endangering the basis of democratic govern-
ment. Nothing in my argument goes to the question of what laws
should be enacted. I like the freedoms of the individual as well as most,
and I would be appalled by many statutes that I am compelled to think
would be constitutional if enacted. But I am also persuaded that my
generally libertarian commitments have nothing to do with the behavior
proper to the Supreme Court.

In framing a theory of free speech the first obstacle is the insistence
of many very intelligent people that the “first amendment is an absolute.”
Devotees of this position insist, with a literal respect they do not accord
other parts of the Constitution, that the Framers commanded complete
freedom of expression without governmental regulation of any kind. The
first amendment states: “Congress shall make no law . . . abridging
the freedom of speech. . . .” Those who take that as an absolute must
be reading “speech” to mean any form of verbal communication and
“freedom” to mean total absence of governmental restraint.

Any such reading is, of course, impossible. Since it purports to be an
absolute position we are entitled to test it with extreme hypotheticals. Is
Congress forbidden to prohibit incitement to mutiny aboard a mnaval
vessel engaged in action against an enemy, to prohibit shouted harangues
from the visitors’ gallery during its own deliberations or to provide any
rules for decorum in federal courtrooms? Are the states forbidden, by the
incorporation of the first amendment in the fourteenth, to punish the
shouting of obscenities in the streets? (

No one, not the most obsessed absolutist, takes any such position, but
if one does not, the absolute position is abandoned, revealed as a play on
words. Government cannot function if anyone can say anything anywhere
at any time. And so we quickly come to the conclusion that lines must be
drawn, differentiations made. Nor does that in any way involve us in a
conflict with the wording of the first amendment. Laymen may perhaps
be forgiven for thinking that the literal words of the amendment com-
mand complete absence of governmental inhibition upon verbal activity,
but what can one say of lawyers who believe any such thing? Anyone
skilled in reading language should know that the words are not neces-
sarily absolute. “Freedom of speech” may very well be a term referring
to a defined or assumed scope of liberty, and it may be this area of
liberty that is not to be “abridged.”
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If we turn to history, we discover that our suspicions about the
wording are correct, except that matters are even worse. The framers
seem to have had no coherent theory of free speech and appear not to
have been overly concerned with the subject. Professor Leonard Levy’s,
work, Legacy of Suppression,*” demonstrates that the men who adopted
the first amendment did not display a strong libertarian stance with
respect to speech. Any such position would have been strikingly at odds
with the American political tradition. Our forefathers were men accustom-
ed to drawing a line, to us often invisible, between freedom and licenti-
ousness. In colonial times and during and after the Revolution they
displayed a determination to punish speech thought dangerous to govern-
ment, much of it expression that we would think harmless and well
within the bounds of legitimate discourse. Jeffersonians, threatened by
the Federalist Sedition Act of 1798, undertook the first American
elaboration of a libertarian position in an effort to stay out of jail. Pro-
fessor Walter Berns offers evidence that even then the position was not
widely held.*®* When Jefferson came to power it developed that he read
the first amendment only to limit Congress and he believed suppression
to be a proper function of the state governments. He appears to have
instigated state prosecutions against Federalists for seditious libel. But
these later developments do not tell us what the men who adopted the
first amendment intended, and their discussions tell us very little either.
The disagreements that certainly existed were not debated and resolved.
The first amendment, like the rest of the Bill of Rights, appears to have
been a hastily drafted document upon which little thought was expended.
One reason, as Levy shows, is that the Anti-Federalists complained of
the absence of a Bill of Rights less because they cared for individual
freedoms than as a tactic to defeat the Constitution. The Federalists
promised to submit one in order to get the Constitution ratified. The
Bill of Rights was then drafted by Federalists, who had opposed it from
the beginning; the Anti-Federalists, who were really more interested in
preserving the rights of state governments against federal power, had by
that time lost interest in the subject.*®

We are, then, forced to construct our own theory of the constitu-
tional protection of speech. We cannot solve our problems simply by
reference to the text or to its history. But we are not without materials

47. L. Levy, Lecacy or SuppressioN (1960) [hereinafter cited as Levy].

48. Berns, Freedom of the Press and the Alien and Sedition Laws: A Reappraisal,
1970 Sur. Cr. Rev. 109,

49. Levy, supra note 47, at 224-33.
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for building. The first amendment indicates that there is something
special about speech. We would know that much even without a first
amendment, for the entire structure of the Constitution creates a repre-
sentative democracy, 2 form of government that would be meaningless
without freedom to discuss government and its policies. Freedom for
political speech. could and should be inferred even if there were no first
amendment. Further guidance can be gained from the fact that we are
looking for a theory {fit for enforcement by judges. The principles we
seek must, therefore, be neutral in all three meanings of the word: they
must be neutrally derived, defined and applied.

The law of free speech we know today grows out of the Supreme
Court decisions following World War I-—Schenck v. United States,”
Abrams v. United States,” Gitlow v. New York, 2 Whitney v. Cali-
fornia®—not out of the majority positions but rather from the opinions,
mostly dissents or concurrences that were really dissents, of Justices
Holmes and Brandeis. Professor Kalven remarks upon “the almost un-
canny power” of these dissents. And it is uncanny, for they have pre-
vailed despite the considerable handicap of being deficient in logic and
analysis as well as in history. The great Smith Act cases of the 1950,
Dennis v. United States,** as modified by Yates v. United States,” and,
more recently, in 1969, Brandenburg v. Ohio®™® (voiding the Ohio
criminal syndicalism statute), mark the triumph of Holmes and
Brandeis. And other cases, culminating perhaps in a modified version
of Roth w. United States,”” have pushed the protections of the first
amendment outward from political speech aill the way to the fields of
literature, entertainment and what can only be called pornography.
Because my concern is general theory I shall not attempt a compre-
hensive survey of the cases nor engage in theological disputation over
current doctrinal niceties. I intend to take the position that the law
should have been built on Justice Sanford’s majority opinions in Gitlow
and Whitney. These days such an argument has at least the charm of
complete novelty, but I think it has other merits as well.

Before coming to the specific issues in Gitloww and Whitney, I wish

50. 249 U.S. 47 (1919).

51. 250 U.S. 616 (1919).
52. 268 U.S. 652 (1925).
53. 274 U.S. 357 (1927).
54. 341 U.S. 494 (1951).
55. 354 U.S. 298 (1957).
56, 395 U.S. 444 (1969).
57. 354 U.S. 476 (1957).
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to begin the general discussion of first amendment theory with con-
sideration of a passage from Justice Brandeis’ concurring opinion in
the latter case. His W litney concurrence was Brandeis’ first attempt
to articulate a comprehensive theory of the constitional protection of
speech, and in that attempt he laid down premises which seem to me
correct. But those premises seem also to lead to conclusions which
Justice Brandeis would have disowned.

As a starting point Brandeis went to fundamentals and attempted
to answer the question why speech is protected at all from governmental
regulation. If we overlook his highly romanticized version of history and
ignore merely rhetorical flourishes, we shall find Brandeis quite pro-
vocative.

Those who won our independence believed that the final
end of the state was to make men free to develop their faculties;
and that in its government the deliberative forces should prevail
over the arbitrary. They valued liberty both as an end and as a
means. They believed liberty to be the secret of happiness and
courage to be the secret of liberty. The belief that freedom to
think as you will and to speak as you think are means indis-
pensable to the discovery and spread of political truth; that
without free speech and assembly discussion would be futile;
that with them, discussion affords ordinarily adequate pro-
tection against, the dissemination of noxious doctrine. . . .
They recognized the risks to which all human institutions are
subject. But they knew . . . that it is hazardous to discourage
thought, hope and imagination; that fear breeds repression;
that repression breeds hate; that hate menaces stable govern-
ment ; that the path of safety lies in the opportunity to discuss
freely supposed grievances and proposed remedies; and that
the fitting remedy for evil counsels is good ones.™

We begin to see why the dissents of Brandeis and Holmes possessed the
power to which Professor Kalven referred. They were rhetoricians of
extraordinary potency, and their rhetoric retains the power, almost half
a century latter, to swamp analysis, to persuade, almost to command
assent.

But there is structure beneath the rhetoric, and Brandeis is asserting,
though he attributes it all to the Founding Fathers, that there are four
benefits to be derived from speech. These are:

58. 274 U.S. at 375.
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The development of the faculties of the individual ;

The happiness to be derived from engaging in the activity;
The provision: of a safety value for society; and,

4, The discovery and spread of political truth.

ol

We may accept these claims as true and as satisfactorily inclusive. When
we come to analyze these benefits, however, we discover that in terms of
constitutional law they are very different things.

The first two benefits—development of individual faculties and the
achievement of pleasure—are or may be found, for both speaker and
hearer, in all varieties of speech, from political discourse to shop talk to
salacious literature. But the important point is that these benefits do
not distinguish speech from any other human activity. An individual may
develop his faculties or derive pleasure from trading on the stock market,
following his profession as a river port pilot, working as a barmaid,
engaging in sexual activity, playing tennis, rigging prices or in any of
thousands of other endeavors. Speech with only the first two benefits
can be preferred to other activities only by ranking forms of personal
gratification. These functions or benefits of speech are, therefore, to
the principled judge, indistinguishable from the functions or benefits
of all other human activity. He cannot, on neutral grounds, choose to
protect speech that has only these functions more than he protects any
other claimed freedom.

The third benefit of speech mentioned by Brandeis—its safety valve
function—is different from the first two. It relates not to the gratifica-
tion of the individual, at least not directly, but to the welfare of society.
The safety valve function raises only issues of expediency or prudence,
and, therefore, raises issues to be determined solely by the legislature or,
in some cases, by the executive. The legislature may decide not to repress
speech advocating the forcible overthrow of the goverment in some
classes of cases because it thinks repression would cause more trouble
than it would prevent. Prosecuting attorneys, who must in any event pick
and choose among cases, given their limited resources, may similarly
decide that some such speech is trivial or that ignoring it would be
wisest. But these decisions, involving only the issue of the expedient
course, are indistinguishable from thousands of other managerial judg-
ments governments must make daily, though in the extreme case the
decision may involve the safety of the society just as surely as a decision
whether or not to take a foreign policy stand that risks war. It seems
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plain that decisions involving only judgments of expediency are for the
political branches and not for the judiciary.

This leaves the fourth function of speech—the “discovery and spread
of political truth.” This function of speech, its ability to deal explicitly,
specifically and directly with politics and government, is different from
any other form of human activity. But the difference exists only with
respect to one kind of speech: explicitly and predominantly political
speech. This seems to me the only form of speech that a principled
judge can prefer to other claimed freedoms. All other forms of speech
raise only issues of human gratification and their protection against
legislative regulation involves the judge in making decisions of the sort
made in Griswold v. Connecticut.

It is here that I begin to part company with Professor Kalven.
Kalven argues that no society in which seditious libel, the criticism of
public officials, is a crime can call itself free and democratic.”® I agree,
even though the framers of the first amendment probably had no clear
view of that proposition. Yet they indicated a value when they said that
speech in some sense was special and when they wrote a Constitution
providing for representative democracy, a form of government that is
meaningless without open and vigorous debate about officials and their
policies. It is for this reason, the relation of speech to democratic
organization, that Professor Alexander Meiklejohn seems correct when
he says:

The First Amendment does not protect a “freedom to speak.”
It protects the freedom of those activities of thought and
communication by which we “govern.” It is concerned, not
with a private right, but with a public power, a governmental
responsibility.®

But both Kalven and Meiklejohn go further and would extend the
protection of the first amendment beyond speech that is explicitly politi-
cal. Meiklejohn argues that the amendment protects:

Forms of thought and expression within the ra..ge of human
communications from which the voter derives the knowledge,
intelligence, sensitivity to human values: the capacity for sane
and objective judgment which, so far as possible, a ballot
should express.

59. KALVEN, supra note 45, at 16.
60. Meiklejohn, The First Amendment I's an Absolute, 1961 Sur. Cr. Rev. 245, 255.
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He lists four such thoughts and expressions:

1. Education, in all its phases. . . . 2. The achievements of
philosophy and the sciences. . . . 3. Literature and the
arts. . . . 4. Public discussions of public issues. . . .*

Kalven, following a similar line, states: “[T]he invitation to follow
a dialectic progression from public official to government policy to
public policy to matters in the public domain, like art, seems to me to
be overwhelming.”®? It is an invitation, I wish to suggest, the principled
judge must decline. A dialectic progression I take to be a progression by
analogy from one case to the next, an indispensable but perilous method
of legal reasoning. The length to which analogy is carried defines the
principle, but neutral definition requires that, in terms of the rationale
in play, those cases within the principle be more like each other than they
are like cases left outside. The dialectical progression must have a
principled stopping point. I agree that there is an analogy between
criticism of official behavior and the publication of a novel like Ulysses,
for the latter may form attitudes that ultimately affect politics. But it is
an analogy, not an identity. Other human activities and ‘experiences also
form personality, teach and create attitudes just as much as does the
novel, but no one would on that account, I take it, suggest that the first
amendment strikes down regulations of economic activity, control of
entry into a trade, laws about sexual behavior, marriage and the like, Yet
these activities, in their capacity to create attitudes that ultimately
impinge upon the political process, are more like literature and science
than literature and science are like political speech. If the dialectical
progression is not to become an analogical stampede, the protection of
the first amendment amendment must be cut off when it reaches the
outer limits of political speech.

Two types of problems may be supposed to arise with respect to
this solution. The first is the difficulty of drawing a line between
political and non-political speech. The second is that such a line will
leave unprotected much speech that is essential to the life of a civilized
community. Neither of these problems seems to me to raise crippling
difficulties.

The category of protected speech should consist of speech concerned
with governmental behavior, policy or personnel, whether the govern-

61. Id. at 256-57.
62. Kalven, The New York Times Case: A Note on “The Central Meaning of the
First Amendment,” 1964 Sup. Cr. Rev. 191, 221,
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mental unit involved is executive, legislative, judicial or administrative,
Explicitly political speech is speech about how we are governed, and the
category therefore includes a wide range of evaluation, criticism, election-
eering and propaganda. It does not cover scientific, educational, com-
mercial or literary expressions as such. A novel may have impact upon
attitudes that affect politics, but it would not for that reason receive
judicial protection. This is not anomalous, I have tried to suggest, since
the rationale of the first amendment cannot be the protection of all things
or activities that influence political attitudes. Any speech may do that, and
we have seen that it is impossible to leave all speech unregulated.
Moreover, any conduct may affect political attitudes as much as a novel,
and we cannot view the first amendment as a broad denial of the power
of government to regulate conduct. The line drawn must, therefore,
lie between the explicitly political and all else. Not too much should be
made of the undeniable fact that there will be hard cases. Any theory of
the first amendment that does not accord absolute protection for all verbal
expression, which is to say any theory worth discussing, will require that
a spectrum be cut and the location of the cut will always be, arguably,
arbitrary. The question is whether the general location of the cut is
justified. The existence of close cases is not a reason to refuse to draw a
line and so deny majorities the power to govern in areas where their
power is legitimate.

The other objection—that the political-nonpolitical distinction will
leave much valuable speech without constitutional protection—is no
more troublesome. The notion that all valuable types of speech must be
protected by the first amendment confuses the constitutionality of laws
with their wisdom. Freedom of non-political speech rests, as does free-
dom for other valuable forms of behavior, upon the enlightenment of
society and its elected representatives. That is hardly a terrible fate. At
least a society like ours ought not to think it so.

The practical effect of confining constitutional protection to political
speech would probably go no further than to introduce regulation or
prohibition of pornography. The Court would be freed of the stultifying
obligation to apply its self-inflicted criteria: whether “(a) the dominant
theme of the material taken as a whole appeals to a prurient interest in
sex; (b) the material is patently offensive because it affronts contempor-
ary community standards relating to the description or representation of
sexual matters; and (c) the material is utterly without redeeming social
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value.”®® To take only the last criterion, the determination of ‘“‘social
value’” cannot be made in a principled way. Anything some people want
has, to that degree, social value, but that cannot be the basis for con-
stitutional protection since it would deny regulation of any human
activity. The concept of social value necessarily incorporates a judgment
about the net effect upon society. There is always the problem -that what
some people want some other people do not want, or wish actively to
banish. A judgment about social value, whether the judges realize it or
not, always involves a comparison of competing values and gratifications
as well as competing predictions of the effects of the activity. Determina-
tion of “social value” is the same thing as determination of what human
interests should be classed as “fundamental” and, therefore, cannot be
principled or neutral.

To revert to a previous example, pornography is increasingly seen
as a problem of pollution of the moral and aesthetic atmosphere precisely
analogous to smoke pollution. A majority of the community may foresee
that continued availability of pornography to those who want it will
inevitably affect the quality of life for those who do not want it, altering,
for example, attitudes toward love and sex, the tone of private and public
discourse and views of social institutions such as marriage and the
family. Such a majority surely has as much control over the moral and,
aesthetic environment as it does over the physical, for such matters may
even more severely impinge upon their gratifications. That is- why,
constitutionally, art and pornography are on a par with industry and
smoke pollution. As Professor Walter Berns says “[A] thoughtful
judge is likely to ask how an artistic judgment that is wholly idiosyn-,
cratic can be capable of supporting an objection to the law. The objection,
‘T like it,’ is sufficiently rebutted by ‘we don’t.”

We must now return to the core of the first amendment, speech that,
is explicitly political. I mean by that criticisms of public officials and
policies, proposals for the adoption or repeal of legislation or constitu-
tional provisions and speech addressed to the conduct of any govern-
mental unit in the country. “

A qualification is required, however. Political speech is not any
speech that concerns government and law, for there is a category .of
such speech that must be excluded. This category consists of speech

63. A Book Named “John Clelend’s Memoirs of a Woman of Pleasure” v. Attorney
General, 383 U.S. 413, 418 (1966).-

64. Berns, Pomography s, Democracy: The Case for Censorsth, Tae Pus.
InTEREST, Winter, 1971, at 23.
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advocating forcible overthrow of the government or violation of law.
The reason becomes clear when we return to Brandeis’ discussion of
the reasons for according constitutional protection to speech.

The fourth function of speech, the one that defines and sets apart
political speech, is the “discovery and spread of political truth.” To
understand what the Court should protect, therefore, we must define
“political truth.” There seem to me three possible meanings to that term:

1. An absolute set of truths that exist independently of Con-
stitution or statute.

2. A set of values that are protected by constitutional pro-
vision from the reach of legislative majorities.

3. Within that area of life which the majority is permitted to
govern in accordance with the Madisonian model of repre-
sentative government, whatever result the majority reaches
and maintains at the moment.

The judge can have nothing to do with any absolute set of truths
existing independently and depending upon God or the nature of the
universe. If a judge should claim to have access to such a body of truths,
to possess a volume of the annotated natural law, we would, quite
justifiably, suspect that the source of the revelation was really no more

exalted than the judge’s viscera. In or system there is no absolute set of
truths, to which the term “political truth” can refer.

Values protected by the Constitution are one type of political truth.
They are, in fact, the highest type since they are placed beyond the
reach of simple legislative majorities. They are primarily truths about
the way government must operate, that is, procedural truths. But speech
aimed at the discovery and spread of political truth is concerned with
more than the desirability of constitutional provisions or the manner in
which they should be interpreted.

The third meaning of “political truth” extends the category of
protected speech. Truth is what the majority thinks it is at any given
moment precisely because the majority is permitted to govern and to
redefine its values constantly. “Political truth” in this sense must, there-
fore, be a term of art, a concept defined entirely from a consideration of
the system of government which the judge is commissioned to operate
and maintain. It has no unchanging content but refers to the temporary
ottcomes of the democratic process. Political truth is what the majority
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decides it wants today. It may be something entirely different tomorrow,
as truth is rediscovered and the-new’.concept spread.

Speech advocating forcible overthrow of the government contem-
plates a group less than a majority seizing control of the monopoly
power of the state when it cannot gain its ends through speech and
political activity. Speech advocating violent overthrow is thus mnot
“political speech” as that term must be defined by a Madisonian system
of government. It is not political speech because it violates constitutional
truths about processes and because it is not aimed at a new definition of
political truth by a legislative majority. Violent overthrow of government
breaks the premises of our system concerning the ways in which truth
is defined, and yet those premises are the only reasons for protecting
political speech. It follows that there is no constitutional reason to pro-
tect speech advocating forcible overthrow.

A similar analysis suggests that advocacy of law violation does not
qualify as political speech any more than advocacy of forcible overthrow
of the government. Advocacy of law violation is a call to set aside the
results that political speech has produced. The process of the “discovery
and spread of political truth” is damaged or destroyed if the outcome is
defeated by a minority that makes law enforcement, and hence the putting
of political truth into practice, impossible or less effective. There should,

therefore, be no constitutional protection for any speech advocating the
violation of law.

I believe these are the only results that can be reached by a neutral
judge who takes his values from the Constitution. If we take Brandeis’
description of the benefits and functions of speech as our premise, logic
and principle appear to drive us to the conclusion that Sanford rather
than Brandeis or Holmes was correct in Gitlow and Whitney.

Benjamin Gitlow was convicted under New York’s criminal anarchy
statute which made criminal advocacy of the doctrine that organized
government should be overthrown by force, violence or any unlawful
means. Gitlow, a member of the Left Wing section of the Socialist party,
had arranged the printing and distribution of a “Manifesto” deemed to
call for violent action and revolution. “There was,” Justice Sanford’s
opinion noted, “no evidence of any effect resulting from the publication
and circulation of the Manifesto.”®® Anita Whitney was convicted under
California’s criminal syndicalism statute, which forbade advocacy of
the commission of crime, sabotage, acts of force or violence or terrorism

65. 268 U.S. at 656.
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“as a means of accomplishing a change in industrial ownership or control,
or effecting any political change.” Also made illegal were certain con-
nections with groups advocating such doctrines. Miss Whitney was
convicted of assisting in organizing the Communist Labor Party of
California, of being a member of it and of assembling with it.°® The
evidence appears to have been meager, but our current concern is doctrinal.

Justice Sanford’s opinions for the majorities in Gitlow and Whitney
held essentially that the Court’s function in speech cases was the limited
but crucial one of determining whether the legislature had defined a
category of forbidden speech which might constitutionally be sup-
pressed.”” The category might be defined by the nature of the speech and
need not be limited in other ways. If the category was defined in a
permissible way and the defenadant’s speech or publication fell within
the definition, the Court had, it would appear, no other issues to face
in order to uphold the conviction. Questions of the fairness of the trial
and the sufficiency of the evidence aside, this would appear to be the
correct conclusion. The legislatures had struck at speech not aimed at
the discovery and spread of political truth but aimed rather at destroying
the premises of our political system and the means by which we define
political truth. There is no value that judges can independently give
such speech in opposition to a legislative determination.

Justice Holmes’ dissent in Gitlow and Justice Brandeis’ concurrence
in Whitney insisted the Court must also find that, as Brandeis put if,
the “speech would produce, or is intended to produce, a clear and
imminent danger of some substantive evil which the state constitutionally
may seek to prevent.”®® Neither of them explained why the danger
must be “clear and imminent” or, as Holmes had put it in Schenck,
“clear and present’”® before a particular instance of speech could be
punished. Neither of them made any attempt to answer Justice Sanford’s
argument on the point:

[T]he immediate danger [created by advocacy of overthrow
of the government] is none the less real and substantial, because
the effect of a given utterance cannot be accurately foreseen.
The state cannot reasonably be required to measure the
danger from every such utterance in the nice balance of a

©66. 274 U.S. at 372 (Brandeis, J., dissenting).
67. 268 U.S. at 668; 274 U.S. at 362-63.
68. 274 U.S. at 373,
69. 249 U.S. at 52,
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jeweler’s scale. A single revolutionary spark may kindle a fire
that, smoldering for a time, may burst into a sweeping and
destructive conflagration. It cannot. be said that the state is
acting arbitrarily or unreasonably when in the exercise of its
judgment as to the measures necessary to protect the public
peace and safety, it seeks to extinguish the spark without wait-
ing until it has enkindled the flame or blazed into conflagration.
It cannot reasonably be required to defer the adoption of
measures for its own peace and safety until the revolutionary
utterances lead to actual disturbances of the public peace or’
imminent and immediate danger of its own destruction; but it
may, in the exercise of its judgment, suppress the threatened
danger in its incipiency . . . .™

To his point that proof of the effect of speech is inherently unavail-
able and yet its impact may be real and dangerous, Sanford might have
added that the legislature is not confined to consideration of a single
instance of speech or a single speaker. It fashions a rule to dampen
thousands of instances of forcible overthrow advocacy. Cumulatively
these may have enormous influence, and yet it may well be impossible
to show any effect from any single example. The ‘“clear and present
danger” requirement, which has had a long and uneven career in our
law, is improper not, as many commentators have thought, because it
provides a subjective and an inadequate safeguard against the regulation
of speech, but rather because it erects a barrier to legislative rule where
none should exist. The speech concerned has no political value within a
republican system of government. Whether or not it is prudent to ban
advocacy of forcible overthrow and law violation is a different question
although. Because the judgment is tactical, implicating the safety of the
nation, it resembles very closely the judgment that Congress and the
President must make about the expediency of waging war, an issue that
the Court has wisely thought not fit for judicial determination.

The legislature and the executive might find it wise to permit
some rhetoric about law violation and forcible overthrow. I am certain
that they would and that they should. Certain of the factors weighted in~
determining the constitutionality of the Smith Act prosecutions in Dennis
would, for example, make intelligible statutory, though not constitutional,
criteria: the high degree of organization of the Communist party, the

70. 268 U.S. at 669.
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rigid discipline of its members and the party’s ideological affinity to
foreign powers.™

Similar objections apply to the other restrictions Brandeis attempted
to impose upon government. I will mention but one more of these
restrictions. Justice Brandeis argued that:

Even imminent danger cannot justify resort to prohibition of
these functions essential to effective democracy, unless the evil
apprehended is relatively serious. . . . Thus, a state might, in
the exercise of its police power, make any trespass upon the
land of another a crime, regardless of the results or of the intent
or purpose of the trespasser. It might, also, punish an attempt,
a conspiracy, or an incitement to commit the trespass. But it is
hardly conceivable that this court would hold constitutional
a statute which punished as a felony the mere voluntary assem-
bly with a society formed to teach that pedestrians had the
moral right to cross unenclosed, unposted, waste lands and to
advocate their doing so, even if there was imminent danger
that advocacy would lead to a trespass. The fact that speech is
likely to result in some violence or in destruction of property
is not enough to justify its suppression. There must be the
probability of serious injury to the state.”

It is difficult to see how a constitutional court could properly draw the
distinction proposed. Brandeis offered no analysis to show that advocacy
of law violation merited protection by the Court. Worse, the criterion
he advanced is the importance, in the judge’s eyes, of the law whose
violation is urged.

Modern law has followed the general line and the spirit of Brandeis
and Holmes rather than of Sanford, and it has become increasingly
severe in its limitation of legislative power. Brandenburg v. Ohio, a 1969
per curiam decision by the Supreme Court, struck down the Ohio criminal
syndicalism statute because it punished advocacy of violence, the opinion
stating : -

Whitney [the majority opinion] has been thoroughly
discredited by later decisions. . . . These later decisions have
fashioned the principle that the constitutional guarantees of free
speech and free press do not permit a State to forbid or proscribe

71. 341 U.S, at 511
72. 274 U.S. at 377-78.
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advocacy of the use of force or of law violation except where
such advocacy is directed to inciting or producing imminent
lawless action and is likely to incite or produce such action.™

It is certainly true that Justice Sanford’s position in Whitnev and in
Gitlow has been completely undercut, or rather abandoned, by later
cases, but it is not true that his position has been discredited, or even
met, on intellectual grounds. Justice Brandeis failed to accomplish that,
and later Justices have not mounted a theoretical case comparable to
Brandeis’. -

* ok ok ok ok

These remarks are intended to be tentative and exploratory. Yet
at this moment I do not see how I can avoid the conclusions stated. The
Supreme Court’s constitutional role appears to be justified only if the
Court applies principles that are neutrally derived, defined and applied.
And the requirement of neutrality in turn appears to indicate the results
I have sketched here.

73. 395 U.S, at 447.
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