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discrimination on the basis of sex, since regulations subjecting athletes to
gender verification testing and any subsequent requirements arising out of these
tests apply only to women, as well as on the basis of sex characteristics,'® since
intersex women have an increased likelihood of being targeted for gender
verification testing and of failing these tests.!” However, the ECtHR did not
question the ordering of sports along an imagined sex/gender binary. In his
concurring opinion, Judge Pavli suggested that to question the sex/gender
binary in this decision would be to step outside of the scope of the case and
perhaps also the role of the ECtHR.' The sticking point in the majority
opinion, however, appears not to consist of concern about the appropriateness
of the court or the case for questioning the binary, but instead of a desire to
reaffirm the sex/gender binary. The majority stated that the ECtHR might rule
differently in future cases should it have the opportunity to consider measures
excluding trans women from women’s sports, because “the advantage [trans
women] enjoy is due to the inequality inherent in their birth as men,” part of
“their initial biological constitution,” and, “moreover, the treatment that they
are asked to follow in order to lower their testosterone level corresponds to an
adaptation of the treatment that is already prescribed to them.”'” The Court
found that the gender verification testing used to enforce sex/gender
segregation in sports had violated Semenya’s individual rights, but it

5-10803581%22]} [https://perma.cc/RAR9-MK2U]. The decision of the Grand Chamber was not
available prior to the publication of this Article.

16. The term “sex characteristics,” as used in international human rights law, refers to “each
person’s physical features relating to sex, including genitalia and other sexual and reproductive
anatomy, chromosomes, hormones, and secondary physical features emerging from puberty.” The
Yogyakarta Principles Plus 10: Additional Principles and State Obligations on the Application of
International Human Rights Law in Relation to Sexual Orientation, Gender Identity, Gender
Expression, and Sex Characteristics to Complement the Yogyakarta Principles, at 6 (Nov. 10, 2017),
https://yogyakartaprinciples.org/wp-content/uploads/2017/11/A5_yogyakartaWEB-2.pdf
[https://perma.cc/4PPL-E892].

17. Semenya, supra note 15, § 158. The ECtHR limited the scope of its intersectional analysis by
declining to consider whether Semenya had experienced discrimination on the basis of race, ethnic
origin, or color, merely remarking as an aside that women athletes of color, including those of African
origin, “are particularly stigmatized.” Id. 159 (author’s translation) (original French: “sont
particulierement stigmatisées™). This stands in contrast with a third-party intervention from three United
Nations (UN) special procedures, which emphasized that this is a case of intersectional discrimination
on the basis of sex, sex characteristics, race, and national origin. Submissions on behalf of U.N. Special
Rapporteur on the Right of Everyone to the Enjoyment of the Highest Attainable Standard of Physical
and Mental Health, UN. Working Grp. on Discrimination Against Women and Girls & U.N. Special
Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, supra note
13, 99 43-48.

18. Semenya, supra note 15, 7 5, 9 (Pavli, J., concurring).

19. Id. Y 198 (author’s translation) (original French: “avantage dont elles bénéficient est di a
I’inégalité inhérente a leur naissance en tant qu’homme™; “leur constitution biologique initiale”; “par
ailleurs, le traitement qu’il leur est demandé de suivre afin de faire baisser leur taux de testostérone
correspond a une adaptation du traitement qui leur est déja prescrit”™).
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nevertheless maintained that sex/gender segregation as a system for regulating
sports was necessary and natural.

It should not come as a surprise to those familiar with international law
that the ECtHR opted to reinforce sex/gender segregation in the Semenya
decision. Not only is there a dearth of human rights law and related scholarship
that is critical of sex/gender segregation in particular,”® but international law
has also been known, in general, to reinforce the sex/gender binary.?' Early
texts of modern international law were written from about 1300 to 1800 by
European jurists who reproduced and propagated their own culture’s insistence
on the sex/gender binary (based on religious notions and ignoring existing
evidence of gender diversity in Europe and elsewhere) and, relatedly,
hierarchical sex/gender relations, as part of colonization.”? These early texts
and the ideas in them, including the notion of a sex/gender binary, have been
foundational to the work of centuries’ worth of international law advocates and
scholars, including twentieth-century feminists.”> Developments in feminist
theory to destabilize sex and gender have generally not been reflected in
international law, which has for the most part retained the “traditional”
understanding of these concepts, namely that “[g]ender is the social meaning

20. Monika de Silva, Prohibition of Segregation — A Missing Norm in International Human Rights
Law?, 15 NAT’L SEC. STUD. 341, 349 (2019). That said, I have taken an interest in sex/gender
segregation and human rights in my prior work. In a Note on victim standing before the Committee on
the Elimination of Discrimination Against Women (CEDAW Committee), I argued for a transformative
approach to sex/gender segregation in bathrooms. The CEDAW Committee had recommended that
States establish sex/gender segregation in school bathrooms in the interest of menstrual hygiene. I
argued that sex/gender segregated-bathrooms are neither necessary nor effective for menstrual-hygiene
management, and that this practice is at the same time a cause of violence and discrimination on the
basis of sex, gender, gender expression, and gender identity. Jessica Tueller, Note, Not Hers Alone:
Victim Standing Before the CEDAW Committee After M.W. v. Denmark, 131 YALE L. J. 256, 300-03
(2021). I also considered the approach of human rights law to sex/gender segregation in a co-authored
workshop paper, which included a section on the effects of the sex/gender-segregated quarantine
measures implemented in Peru, Panama, and the Colombian cities of Bogotd and Cartagena in response
to the COVID-19 pandemic. The paper argued that these measures constituted indirect discrimination on
the basis of gender identity and gender expression, as well as structural discrimination on the basis of
sex and gender. Alice M. Miller & Jessica Tueller, Notes on a Theme: Indirect Discrimination on Bases
Including Sexual Orientation and Gender Identity in the Context of Health and in Light of Commitments
to Cross-Movement Solidarity 60, 62—65 (Workshop on Indirect Discrimination and the COVID-19
Pandemic, Harv. L. Sch., Working Paper No. 21-003, 2021), http://hrp.law.harvard.edu/wp-
content/uploads/2021/08/IndirectDiscriminationtheCOVID-19Pandemic_Feb2021_Workshop
ProceedingsWorkingPapers_21-003.pdf [https://perma.cc/F3MM-SR69].

21. Dianne Otto, Queering Gender [Identity] in International Law, 33 NORDIC J. HUM. RTS. 299,
302 (2015).

22. David Eichert, Decolonizing the Corpus: A Queer Decolonial Re-examination of Gender in
International Law’s Origins, 43 MICH. J. INT’L L. 557, 559-60, 563—64, 572-74, 579-85 (2022), Maria
Lugones, Toward a Decolonial Feminism, 25 HYPATIA 742, 743, 748 (2010); Indira Falk Gesink,
Intersex Bodies in Premodern Islamic Discourse: Complicating the Binary, 14 J. MIDDLE EAST
WOMEN’S STUD. 152, 170 (2018).

23. Eichert, supra note 22, at 574-77.
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given to the biological differences of sex.”** Today, an alliance of conservative
actors and radical feminists promote the continuation of the law’s binaristic,
woman-specific approach to sex and gender while contesting the rights—and,
at times, the existence—of LGBTI* individuals.? Trans-exclusionary radical
feminists, for example, have insisted that women’s oppression is rooted in
biology and, following this, have argued in support of sex/gender segregation
in sports, as well as in other contexts such as bathrooms and prisons.?’

This Article refutes the conservative approach to sex/gender segregation
exemplified in the ECtHR’s Semenya decision and in the advocacy of trans-
exclusionary radical feminists, arguing instead that human rights law requires
States to eliminate sex/gender segregation in all contexts in which this practice
is found. It observes that, no matter the context, sex/gender segregation
perpetuates and reinforces sex/gender essentialism,”® stereotyping, and
hierarchy. In so doing, the Article aligns itself with the work of many feminists,
including feminist scientists,”” to reveal sex and gender to be socially

24. Brenda Cossman, Gender Performance, Sexual Subjects and International Law, 15 CAN. J. L.
& JURIS. 281, 281, 283 (2002).

25. 1In this Article, I use the term “LGBTI,” which stands for lesbian, gay, bisexual, trans, and
intersex, because this is the acronym most commonly used by the UN and regional human rights
systems. I am aware that LGBTI is, on its face, not the most inclusive acronym available, but I believe it
can be employed—and has been so employed by human rights mechanisms—as an umbrella term that
encompasses identities beyond those it expressly names.

26. Ali Miller, Fighting over the Figure of Gender, 31 PACE L. REV. 837, 854 (2011); Lara
Stemple, Whose Gender Is It? Inclusion versus Exclusion in Global Feminist Movements, in HUMAN
RIGHTS AT THE INTERSECTIONS: TRANSFORMATION THROUGH LOCAL, GLOBAL, AND COSMOPOLITAN
CHALLENGES 197, 198-99 (Anthony Tirado Chase et al., 2022). See also CLIFFORD BOB, THE GLOBAL
RIGHT WING AND THE CLASH OF WORLD POLITICS, chs. 3 & 4 (2012); ROMAN KUHAR & DAVID
PATTERNOTE, ANTI-GENDER CAMPAIGNS IN EUROPE: MOBILIZING AGAINST EQUALITY (2017);
FERNANDO SERRANO, POLITICAS ANTIGENERO EN AMERICA LATINA: RESUMENES DE LOS ESTUDIOS DE
CASOS NACIONALES (Observatorio de Sexualidad y Politica), https://sxpolitics.org/GPAL/uploads/E-
book-Resumos-ES-01082023.pdf [https://perma.cc/CSKG-2QIL].

27. Ana Micaela Alterio, Latin American Feminists, Gender, and the Binary System of Human
Rights Protection, 116 AM. J. INT’L L. UNBOUND 323, 323-24 (2022); see, e.g., Christen Price,
Women's Spaces, Women's Rights: Feminism and the Transgender Rights Movement, 103 MARQ. L.
REV. 1509, 1511, 1533-46 (2020); Sheila Jeffreys, The Politics of the Toilet: A Feminist Response to
the Campaign to “Degender” a Women’s Space, 45 WOMEN’S STUD. INT’L FORUM 42, 42 (2014),
Belinda Sweeney, 7Trans-ending Women's Rights: The Politics of Trans-inclusion in the Age of Gender,
27 WOMEN’S STUD. INT’L FORUM 75, 86 (2004).

28. Angela P. Harris defines gender essentialism as “the notion that a unitary, ‘essential’ women’s
experience can be isolated and described independently of race, class, sexual orientation, and other
realities of experience.” Race and Essentialism in Feminist Legal Theory, 42 STAN. L. REV. 581, 585
(1990). For more on essentialism and feminism, see NAOMI SCHOR & ELIZABETH WEED (eds.), THE
ESSENTIAL DIFFERENCE (1994).

29. See, e.g., ANNE FAUSTO-STERLING, SEXING THE BODY: GENDER POLITICS AND THE
CONSTRUCTION OF SEXUALITY (2000); LISE ELIOT, PINK BRAIN, BLUE BRAIN: HOW SMALL
DIFFERENCES GROW INTO TROUBLESOME GAPS AND WHAT WE CAN DO ABOUT IT (2010); Claire
Ainsworth, Sex Redefined: The Idea of 2 Sexes Is Simplistic, 518 NATURE 288 (Feb. 19, 2015).
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constructed political, economic, and performative categories30 whose effects
vary based on their intersection with other structures of power such as class and
race.’! This Article posits that human rights law contains the potential to
destabilize the sex/gender binary (even if efforts to date in this direction have
been limited and contested)’® when the law adopts a transformative approach
that addresses the root causes of inequality.”® The Article also looks at how

30. See, e.g., SIMONE DE BEAUVOIR, THE SECOND SEX (1949); Monique Wittig, One Is not Born a
Woman, in FEMINIST THEORY READER: LOCAL AND GLOBAL PERSPECTIVES 282 (Carole R. McCann &
Seung-kyung Kim eds., 1981); JUDITH BUTLER, GENDER TROUBLE: FEMINISM AND THE SUBVERSION OF
IDENTITY (2006); JOAN WALLACH SCOTT, GENDER AND THE POLITICS OF HISTORY (1999); Robin
Dembroff, Escaping the Natural Attitude about Gender, 178 PHIL. STUD. 983 (2021); Laura Daudén &
Maria A.C. Brant, Sonia Corréa: "The Category Woman Is No Longer of Use for the Feminist Cause”,
24 SUR 215 (2016); Dianne Otto, Lost in Translation: Re-Scripting the Sexed Subjects of International
Human Rights Law, in INTERNATIONAL LAW AND ITS OTHERS 318, 319-20 (Anne Orford ed., 2006);
Otto, supra note 21, at 300-01; Maria Lugones, Heterosexualism and the Colonial / Modern Gender
System, 22 HYPATIA 186, 194 (2007); Kathryn McNeilly, Gendered Violence and International Human
Rights: Thinking Non-Discrimination Beyond the Sex Binary, 22 FEMINIST LEGAL STUD. 263, 264
(2014); Michele Grigolo, Sexualities and the ECHR: Introducing the Universal Sexual Legal Subject, 14
EUR. J.INT’L L. 1023, 1024 (2003); Tegan Snyman & Annika Rudman, Protecting Transgender Women
within the African Human Rights System through an Inclusive Reading of the Maputo Protocol and the
Proposed Southern African Development Community Gender-Based Violence Model Law, 33
STELLENBOSCH L. REV. 57, 61 (2022).

31. See, e.g., Sumi Cho, Kimberl¢ Williams Crenshaw & Leslie McCall, Toward a Field of
Intersectionality Studies: Theory, Applications, and Praxis, 38 SIGNS 785, 785-86 (2013); JOHANNA
BOND, GLOBAL INTERSECTIONALITY AND CONTEMPORARY HUMAN RIGHTS 6 (2021); Lisa A. Crooms,
Indivisible Rights and Intersectional Identities or, “What Do Women’s Human Rights Have to Do with
the Race Convention?”, 40 HOw. L.J. 619, 620-21 (1997); Meghan Campbell, CEDAW and Women's
Intersecting Identities: A Pioneering New Approach to Intersectional Discrimination, 22 REV. DIREITO
GV 479, 480-81 (2015).

32. Miller, supra note 26, at 843; Otto, supra note 21, at 309-10. Movement away from the binary
and toward more inclusive and intersectional gendered analyses has begun, most notably, in the inter-
American human rights system, as evidenced by the case of Vicky Herndndez v. Honduras, and in the
work of the UN Independent Expert on protection against violence and discrimination based on sexual
orientation and gender identity, including his reports on gender. Vicky Herndndez v. Honduras, Merits,
Reparations and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 422 (Mar. 26, 2021); Alterio, supra
note 26, at 326-27; U.N. Indep. Expert on Protection against Violence and Discrimination Based on
Sexual Orientation and Gender Identity, The Law of Inclusion, § 43, UN. Doc. A/HRC/47/27 (June 3,
2021); U.N. Indep. Expert on Protection against Violence and Discrimination Based on Sexual
Orientation and Gender Identity, Practices of Exclusion, Y 13—14, 36, UN. Doc. A/76/152 (July 15,
2021). More needs to be done, however, to complete this work and to resist backlash from conservative
actors and trans-exclusionary radical feminists, who have opposed these efforts and prompted schisms in
the work of both the UN and the inter-American human rights systems. See Vicky Herndndez v.
Honduras, Merits, Reparations and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 422 (Mar. 26,
2021) (Odio Benito, J., partially dissenting); UN Expert Warns Men Could ‘Abuse’ Scottish Gender
Reforms, BBC (Nov. 23, 2022), https://www.bbc.com/news/uk-scotland-63730621 [https://perma.cc/
UCKB8-4E8R], UN Chief Backs Scottish Government’s Gender Recognition Reforms, BBC (Dec. 16,
2022), https://www.bbc.com/news/uk-scotland-63993415 [https://perma.cc/X9ZK-US5R].

33. Transformative equality is one approach to the right to equality and non-discrimination under
international law, alongside formal equality and substantive equality. All these approaches are
complementary and are often used in conjunction with each other. Formal equality aims for equality of
treatment. Substantive equality, recognizing that historical oppression means that equal treatment is
insufficient, aims for equality of opportunities and outcomes. Transformative equality likewise
recognizes the existence of historical oppression (and thus is sometimes subsumed into substantive
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sex/gender segregation affects all individuals across the spectrum of
sex/gender, in accordance with scholarship demonstrating that expansive,
intersectional, and relational gendered analysis results in more consistent and
robust promotion and protection of the rights of equality and non-
discrimination for everyone.*

Part I defines sex/gender segregation as individuals’ exclusion from spaces
or activities, or the separation of individuals within spaces or activities, on the
basis of sex or gender. This exclusion or separation may be de jure or de facto.
It may also be voluntary or involuntary. This definition does not, however,
reach all instances of sex/gender classification. For example, temporary special
measures” based on sex/gender classifications would not be considered
sex/gender segregation where they serve the purpose of inclusion and
integration, as opposed to exclusion and separation. The exclusion or
separation inherent in sex/gender segregation perpetuates and reinforces
sex/gender essentialism, stereotyping, and hierarchy.

Part 11 provides an overview of the current treatment of sex/gender
segregation by United Nations (UN) and regional human rights mechanisms,
observing that they have yet to develop a consistent and robust approach to the
phenomenon. Generally, these mechanisms discourage sex/gender segregation
in education and employment, require it in bathrooms and prisons, and devote
little attention to it in other contexts, such as sports. Although the UN
Independent Expert on protection against violence and discrimination based on
sexual orientation and gender identity (UN Independent Expert on SOGI)*® and

equality), but focuses instead on combatting the root causes of discrimination, including cultures of
stereotyping and other social and institutional practices and systems. Comm. on the Elimination of
Discrimination Against Women, General Recommendation No. 25 on Article 4, Paragraph 1, of the
Convention on the Elimination of All Forms of Discrimination Against Women, on Temporary Special
Measures, 1] 7-10, UN. Doc. A/59/38 (Part I), annex I (Mar. 18, 2004). See also Jarlath Clifford,
Equality, in THE OXFORD HANDBOOK OF INTERNATIONAL HUMAN RIGHTS LAW 420, 427, 429-30
(Dinah Shelton ed., 2013); Simone Cusack & Lisa Pusey, CEDAW and the Rights to Non-
Discrimination and Equality, 14 MELB. J. INT’L L. 54, 63—-65 (2013).

34. See Cusack & Pusey, supra note 33, at 56, 84, 86-91; Miller, supra note 26, at §70-72; Otto,
supra note 21, at 300, 315-18; see also Darren Rosenblum, Unsex CEDAW, or What's Wrong with
Women's Rights, 20 COLUM. J. GENDER & L. 98 (2011). This broader analysis need not entail a
diversion of attention or resources away from women. Eichert, supra note 22, at 591; Otto, supra note
21, at 309; Tueller, supra note 20, at 277-78.

35. ”Temporary special measures” is the CEDAW Committee’s preferred term for affirmative
action policies. See Comm. on the Elimination of Discrimination Against Women, supra note 33, § 17.

36. Human rights bodies, at the international and regional levels, have created mandates for
independent experts to investigate specific human rights situations, generally focused on a country or on
a theme. Antje C. Berger, Special Rapporteurs of Human Rights Bodies, in MAX PLANCK
ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW (Aug. 2013). The UN Independent Expert on SOGI is
one such mandate, created by the UN Human Rights Council in June 2016. Hum. Rts. Council, Res.
32/2 (July 15,2016).
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the Inter-American Commission on Human Rights (IACHR)*’ have interpreted
human rights law to require the inclusion of intersex, trans, and gender-diverse
individuals in these sex/gender-segregated spaces and activities in accordance
with their gender identities, even these mechanisms have stopped short of
questioning the ordering of society by sex/gender.

Part III synthesizes analyses of sex/gender segregation conducted by
scholars of law, social science, and history, to provide a foundation for
understanding segregation’s causes and effects across the various contexts in
which this practice is found. The Part focuses in turn on each of the contexts to
which international and regional human rights mechanisms have devoted
significant attention thus far (employment, education, bathrooms, and prisons)
as well as one area that they have only recently begun to examine (sports). It
shows that, across all of these contexts, sex/gender segregation perpetuates and
reinforces sex/gender essentialism, stereotyping, and hierarchy, to the
detriment of everyone, especially women and LGBTI persons.

Part IV proposes that human rights mechanisms interpret States’
obligations to modify harmful gender stereotypes™ and eliminate wrongful
gender stereotyping to require the prohibition of sex/gender segregation in all
contexts in which the practice is found. It argues that, instead of foregrounding
context-specific provisions, human rights mechanisms should use wrongful
gender stereotyping as the primary framework through which they evaluate and
address sex/gender segregation across all contexts. This would result in more
consistent and robust approach to segregation than currently exists (as outlined
in Part 1I), as well as a more appropriate approach in light of sex/gender
segregation’s role in perpetuating and reinforcing sex/gender essentialism,
stereotyping, and hierarchy (as reviewed in Part III).

Part V responds to three sets of arguments for sex/gender segregation
arising out of protection, choice, and culture, by evaluating whether each of
these justifications constitutes a legitimate purpose and, if so, whether
sex/gender segregation is a reasonable and proportionate means of achieving
that end. Overall, this Part argues that protection, choice, and culture do not

37. The Inter-American Commission on Human Rights is an independent organ of the Organization
of American States that is charged with promoting and protecting human rights in this multilateral
organization’s 35 Member States. Claudio M Grossman, /nter-American Commission on Human Rights
(IACommHR), in MAX PLANCK ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW (Dec. 2021); Jean-
Michel Arrighi, Organization of American States (OAS), in MAX PLANCK ENCYCLOPEDIA OF PUBLIC
INTERNATIONAL LAW (May 2017).

38. The OHCHR defines “gender stereotype” as “a generalised view or preconception about
attributes or characteristics that are or ought to be possessed by, or the roles that are or should be
performed by, men and women.” Gender Stereotyping as a Human Rights Violation, OFF. OF THE HIGH
COMM’R FOR HUM. RTS. 8 (Oct. 2013), https://www.ohchr.org/Documents/Issues/Women/WRGS/2013-
Gender-Stereotyping-as-HR-Violation.docx [https://perma.cc/Q3L2-ZVGA].
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justify the creation or maintenance of sex/gender segregation, but that these
factors should be taken into consideration when designing and implementing
measures to eliminate sex/gender segregation.

The Article concludes by acknowledging that, even if human rights
mechanisms use the wrongful gender stereotyping framework to interpret
international law to prohibit sex/gender segregation regardless of the context,
there will be significant obstacles to eliminating this phenomenon. Although
the prohibition itself should be universal, implementation of the prohibition
will need to be gradual and context-specific. The conclusion also flags that
everyone, including human rights mechanisms, States, academics, and activists,
has a role to play in the integration process.

[.  DEFINITION OF SEX/GENDER SEGREGATION

For the purposes of this Article, sex/gender segregation is defined as
individuals’ exclusion from spaces or activities, or the separation of individuals
within spaces and activities, on the basis of sex or gender. This exclusion or
separation may be de jure or de facto. It may also be voluntary or involuntary.
This definition of segregation does not, however, reach all instances of
sex/gender classification.” For example, temporary special measures based on
sex/gender classifications would not be considered sex/gender segregation
where they serve the purpose of inclusion and integration, as opposed to
exclusion and separation. The exclusion or separation inherent in sex/gender
segregation perpetuates and reinforces sex/gender essentialism, stereotyping,
and hierarchy.

This definition is drawn in part from that of Monika de Silva, who
observed that international law does not expressly define segregation and,
based on a review of various human rights mechanisms’ approaches to the
phenomenon, proposed the following definition: “separation of people that
lacks reasonable justification.”*” I agree with de Silva that separation is
“undoubtedly, an inherent and central element” of the definition of sex/gender
segregation.!' I also agree with de Silva that there can be “as many different
types [of separation] as there are aspects of life,” including “spatial, biological,
social, educational, residential, occupational, in access to citizenship rights and
property and in use of public facilities.”** I have fleshed out the language of de

39. See David S. Cohen, The Stubborn Persistence of Sex Segregation, 20 COLUM. J. GENDER & L.
51,59 (2011).

40. de Silva, supra note 20, at 343.

41. Id

42. Id
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Silva’s definition (from “separation of people” to “individuals’ exclusion from
spaces or activities, or the separation of individuals within spaces and
activities”) to emphasize its broad scope. 1 also accept, per de Silva’s
definition, that in practice international law has included within the scope of its
work both de jure and de facto segregation, as well as both voluntary and
involuntary segregation,’ as her findings are consistent with my own after
having conducted a review of human rights mechanisms’ work specifically on
sex/gender segregation.* I also include both sex and gender as potential bases
of segregation, as de Silva does,” to capture all relevant instances of
segregation, since in my research I found that the terms “sex segregation” and
“gender segregation” are both used to reference the same phenomenon in law
and scholarship. I do not intend to conflate sex and gender, nor to erase either
ground, by using the phrase “sex/gender segregation.” On the contrary, my
intent is to signal this Article’s expansive approach, which acknowledges both
sex and gender to be, as the UN Independent Expert on SOGI has established,
“indispensable points of entry for discrimination analysis” that bring into view
“all those who are negatively affected by the patriarchal order.”*°

I depart from de Silva’s approach in my exclusion of her definition’s
qualifying phrase: “lack of a reasonable justification.”’ I do not agree with de
Silva that there exist any reasonable justifications that could prevent exclusions
or separations on the basis of sex/gender from rising to the level of
segregation.*® T am also concerned that sex/gender segregation can become so
deeply culturally entrenched that there is a risk it will be seen as reasonable
even when it is harmful, especially when those harms are not felt as potently by
the dominant group(s).*’ Reasonableness standards tend to reproduce dominant
perspectives, neglecting minority and intersectional experiences and points of
view.”® The reasonable person standard in U.S. tort law, for example,

43. Id. at 348.

44. See infra Part 11.

45. de Silva, supra note 20, at 343.

46. Reports on Gender: The Law of Inclusion & Practices of Exclusion, UN. INDEP. EXPERT ON
PROTECTION AGAINST VIOLENCE AND DISCRIMINATION BASED ON SEXUAL ORIENTATION AND GENDER
IDENTITY 8 (2021), https://www.ohchr.org/sites/default/files/Documents/Issues/SexualOrientation/IESO
GI/Reports_on_Gender_Final_Summary.pdf [https://perma.cc/7J8B-9LMS]; U.N. Indep. Expert on
Protection against Violence and Discrimination Based on Sexual Orientation and Gender Identity, 7he
Law of Inclusion, supra note 32, 9 13.

47. de Silva, supra note 20, at 343.

48. See infira Part V.

49. See Nancy Levit, Separating Equals: Educational Research and the Long-Term Consequences
of Sex Segregation, 67 GEO. WASH. L. REV. 451, 511 (1999); Louise M. Antony, Back to Androgyny:
What Bathrooms Can Teach Us about Equality, 9 J. CONTEMP. LEGAL ISSUES 1, 3—4 (1998).

50. Angela Onwuachi-Willig, What About #UsToo?: The Invisibility of Race in the #MeToo
Movement, 128 YALE L.J. FORUM 105, 109-10 (2018); Caroline Light, Janae Thomas & Alexa
Yakubovich, Gender and Stand Your Ground Laws: A Critical Appraisal of Existing Research, 51 J.L.
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reproduces the perspective of the white male jurists who created and first
applied the concept.’® This is not merely due to the expressly gendered origins
of this legal concept as the reasonable man standard,’® but also due to its
reliance on the notion of reasonableness itself, since reasonableness operates to
maintain the status quo and to perpetuate stereotypes.>

De Silva’s example of what might constitute a “reasonable justification”
reinforces my decision to reject this aspect of her definition. De Silva
suggested that a “reasonable justification” standard would permit States to
maintain the status quo in cases such as sex/gender segregation (in her words,
“separation”) in bathrooms, since this practice, although criticized, is
“ubiquitous” and “customarily defended by arguments of safety and comfort of
its users, notably women.”* As will be argued later in this Article, sex/gender
segregation perpetuates and reinforces harmful gender stereotypes in
bathrooms, as it does in other contexts, and at the same time serves, at best, as
only a proxy for measures furthering privacy and safety, which could be made
much more targeted and effective using an inclusive and transformative
approach to sex/gender.>

Crucial, then, to this Article’s understanding of sex/gender segregation is
this practice’s perpetuations and reinforcement of sex/gender essentialism,
stereotyping, and hierarchy to the detriment of everyone, especially women and
LGBTI persons. The more sex/gender-segregated a society, the more the
categories “women” and “men” appear to be “natural” and “oppositional,” and
their structuring of society “legitimate.”>® Norms, both legal and social, justify
sex/gender segregation by claiming that there are “simple and obvious
differences between the sexes” that “naturally” require separation on the basis
of sex/gender in a wide variety of settings.”’

MED. & ETHICS 53, 60 (2023); Jesse-Justin Cuevas & Tonja Jacobi, The Hidden Psychology of
Constitutional Criminal Procedure, 37 CARDOZO L. REV. 2161, 2191 (2016).
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At the same time, sex/gender-segregated spaces socialize individuals—
including men—to do or perform gender,’® incentivizing conformity with
“rigid and traditional” stereotypes that do not necessarily reflect a given
individual’s identity and experience of sex/gender.”” For example, sex/gender
segregation perpetuates and reinforces hegemonic masculinity,’” which is
difficult to describe as it varies across time and space,61 but, in the United
States, is generally known to be ‘“not feminine,” “heterosexual,” and
“physically aggressive.”®> Women, in comparison, are stereotyped as weak and
in need of protection.”

Not only does sex/gender segregation contribute to the social construction
of sex/gender identities, but it also signals that certain constructed identities are
subordinate to others.** For example, sex/gender segregation contributes to the
hegemony of men® by creating an environment in which men tend to form
negative attitudes toward women and anyone else who does not conform to
male gender norms (including some men)®, as well as by limiting outsiders’
access to men’s in-group knowledge.®” Women generally internalize this
sex/gender hierarchy and sometimes limit their ambitions accordingly.®®
Sex/gender segregation thus facilitates subordination of women to men, in
private life as well as public life.”

Although sex/gender segregation harms everyone, the harms to intersex,
trans, non-binary, and gender-diverse individuals are most visible and most
severe.”’ Sex/gender segregation negates sex/gender diversity by ordering
society as though intersex, trans, non-binary, and gender-diverse identities did
not exist.”' At the same time as these gender identities are made invisible by
legal and social norms, their visibility—as their very existence challenges these
norms—is heightened, exposing intersex, trans, non-binary, and gender-diverse

58. Cohen, supra note 56, at 553.

59. Levit, supra note 49, at 517.

60. Cohen, supra note 56, at 512 (defining hegemonic masculinity as “the dominant ideal of
masculinity that exists within a particular culture at a particular point in time”).

61. Id at523-24.

62. Id at522.
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64. Cohen, supra note 56, at 519-20, 535.

65. Id. at 513 (defining the hegemony of men as “men’s dominant position in the gender
hierarchy”).

66. MICHAEL S. KIMMEL, THE GENDERED SOCIETY 5-8, 16 (2000).

67. Cohen, supra note 56, at 540-52.

68. Epstein, supra note 57, at 207.
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70. David S. Cohen, Sex Segregation, Masculinities, and Gender-Variant Individuals, in
MASCULINITIES AND THE LAW: A MULTIDIMENSIONAL APPROACH 167, 168 (Frank Rudy Cooper &
Ann C. McGinley eds., 2012).
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individuals to violence and discrimination.”> The fact that sex/gender
segregation perpetuates and reinforces sex/gender essentialism, stereotyping,
and hierarchy to the detriment of everyone, especially women and LGBTI
persons, will be demonstrated in greater depth in Part III and will be
foundational to my argument in Part IV.

II. HUMAN RIGHTS MECHANISMS’ CURRENT APPROACH TO SEX/GENDER
SEGREGATION

Currently, international and regional human rights mechanisms do not have
a robust approach to sex/gender segregation that consistently observes and
addresses this phenomenon’s perpetuation and reinforcement of sex/gender
essentialism, stereotyping, and hierarchy. Their assessment of sex/gender
segregation, instead, has depended on the context in which the practice is
found. Generally, human rights mechanisms call for the elimination of
sex/gender segregation in employment (Section 1I.A) and education (Section
II.B), and require the instatement of sex/gender segregation in bathrooms
(Section 11.C) and prisons (Section 11.D). The harmful causes and eftects of
sex/gender segregation, which human rights mechanisms examine and
denounce in the context of employment and education, are rarely mentioned in
human rights mechanisms’ analyses of bathrooms and prisons. It is generally
unclear whether the entities fail to observe sex/gender segregation’s harms
across all contexts, or whether they consider that, in certain contexts,
sex/gender segregation is harmful but nevertheless is justified as a reasonable
and proportionate means of achieving a legitimate purpose.”” Human rights
mechanisms also, for the most part, have failed to analyze instances of
sex/gender segregation involving other spaces and activities, such as sports,
which lately has received increased attention and inconsistent treatment from
international and regional human rights mechanisms (Section IL.E).

Before beginning, I should note that human rights mechanisms have yet to
put forward comprehensive analyses of sex/gender segregation that clarify or
justify their approach to the phenomenon. My observations are instead based
on narrowly focused products, specific to one context (e.g., employment,
education, bathrooms, prisons) and/or one country. I include within the scope
of my analysis the work of UN treaty bodies, which monitor and interpret the
nine principal international human rights treaties;’* UN special procedures with
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73. For a more thorough introduction to, and application of, this test, see infia Part V.

74. Sarah Joseph, Committees: Human Rights Bodies, in MAX PLANCK ENCYCLOPEDIA OF PUBLIC
INTERNATIONAL LAW (Apr. 2019).
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relevant thematic mandates;” the Office of the UN High Commissioner for
Human Rights (OHCHR), which pro







































































































































































































































