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THE ULTIMATE OPINION RULE
AND FORENSIC SCIENCE IDENTIFICATION

David H. Kaye*

ABSTRACT: For decades, scientists, statisticians, psychologists, and lawyers have
urged forensic scientists who compare handwriting, fingerprints, fibers, shoeprints, tool-
marks, paint chips, and other items to change their ways. At last it seems that "[t]he
traditional assumption that items like [these] have unique patterns that allow experts to
accurately determine their source ... is being replaced by a new logic of forensic report-
ing." With the dissemination of"probabilistic genotyping" software that generates "like-
lihood ratios" for DNA evidence, the logic is making its way into U.S. courts. Recently,
however, the Justice Department's Senior Advisor on Forensic Science commented on a
connection between prominent statements endorsing the new logic and an old rule of
evidence concerning "ultimate issues." He suggested that "some people ... would like
to pretend that [Federal Rule of Evidence 704] doesn't exist, but it actually goes against
that school of thought." This essay considers the nexus between Rule 704 and forensic-
science testimony, old and new. It concludes that the rule does not apply to all source
attributions, and even when it does, it supplies no affirmative reason to admit them over
likelihood statements. In ruling on objections to traditional source attributions, courts
would be remiss to think that Rule 704 favors this type of opinion testimony over the
newer evidence-centric statements.

CITATION: David H. Kaye, The Ultimate Opinion Rule and Forensic Science
Identification, 60 JURUMETRlCS J. 175-85 (2020).

For decades, scientists, statisticians, psychologists, and lawyers have urged
forensic scientists who compare handwriting, fingerprints, fibers, and other
items to change their ways.' At last, "[t]he traditional assumption that items like
fingerprints and toolmarks have unique patterns that allow experts to accurately

'Distinguished Professor Emeritus, Penn State Law (University Park) and Regents' Professor
Emeritus, ASU (College of Law and School of Life Sciences). I am grateful to Paul Giannelli,
Edward Imwinkelried, Paul Rothstein, and Bill Thompson for comments.

1. E.g., COLIN G.G. AITKEN & FRANCO TARONI, STATISTICS AND THE EVALUATION OF
EVIDENCE FOR FORENSIC SCIENTISTS 414-19 (2d ed. 2004); BERNARD ROBERTSON & G.A.
VIGNAUX, INTERPRETING EVIDENCE: EVALUATING FORENSIC SCIENCE IN THE COURTROOM 6-7
(1995); J.S. Buckleton et al., An Extended Likelihood Ratio Framework for Interpreting Evidence,
46 SCI. & JUST. 69, 69 (2006); Willem A. Wagenaar, The Proper Seat: A Bayesian Discussion of
the Position of Expert Witnesses, 12 LAW & HUM. BEHAV. 499, 500-02 (1988).
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determine their source.., is being replaced by a new logic of forensic report-
ing."' With the dissemination of "probabilistic genotyping" software for gener-
ating "likelihood ratios" for interpreting complex DNA mixtures and low-level
DNA samples,3 the "new logic" is making its way into U.S. courts.4

In a recent lecture, the Justice Department's Senior Advisor on Forensic
Science juxtaposed some of the literature on the new logic with an old rule of
evidence. He stated that Federal Rule of Evidence 704 "actually goes against
that [new] school of thought,"5 and "some people.., would like to pretend that
[this rule] doesn't exist."6 This essay explores Rule 704 in the context of foren-
sic-science identification testimony, old and new. It shows that the rule has es-
sentially no bearing on deciding which mode of reporting is more compatible
with the role of the expert.

Part I gives more information on the old and the new ways for forensic
analysts to report the results of feature comparisons. It distinguishes a classic
source attribution (old school) from an alternative evaluation based on the sta-
tistical concept of likelihood ("new logic"). Part II describes the Senior Advi-
sor's remarks that are the stimulus for this essay more fully. Part III contains the
analysis of Rule 704 and its implications for testifying to results of scientific
identification tests. It concludes that the rule does not apply to all source attrib-
utions, and even when it does, it supplies no reason to admit them over likeli-
hood statements. The rule is agnostic about the role of the expert.

I. THE OLD AND THE NEW

The objective of the comparative forensic sciences is to probe the possible
association of an individual with a crime. Is the latent print on the ransom note
the defendant's? Did the shell casing at the site of the shooting come from the
defendant's gun? Is the hair on the bedsheet where a woman was raped the sus-
pect's? These are the questions that the trace evidence can help answer. The
expert assists the trier of fact by (1) ascertaining the similarities and differences
between a "questioned" specimen and a "known" one and (2) supplying infor-
mation on the significance of these observations.

2. William C. Thompson et al., After Uniqueness: The Evolution of Forensic-Science
Opinions, 102 JUDICATURE 19, 19 (2018).

3. On the difference between traditional testimony about DNA matches (that includes
"random-match probabilities") and "probabilistic genotyping" (that uses likelihood ratios in lieu of
DNA matches), see D.H. Kaye, SWGDAMGuidelines on "Probabilistic Genotyping Systems" (Part
2), FORENSIC SCI. STAT. & L.: BLOGSPOT (Oct. 25, 2015), http://for-sci-law.blogspot.com/2015/10/
guidelines-on-probabilistic-genotyping.htm [https://perma.cc/U4KR-U27B].

4. E.g., United States v. Tucker, No. 18 CR 0119 (SJ), 2020 WL 93951, at *3-5 (E.D.N.Y.
Jan. 8, 2020) (STRmix); State v. Simmer, 935 N.W.2d 167, 171 (Neb. 2019) (TrueAllele).

5. Ted R. Hunt, Probabilistic Genotyping of Evidentiary DNA 72)ping Results-An Online
Workshop Series, Module 8: Probabilistic Genotyping Summation and Special Topics, FORENSIC
TECH. CTR. OF EXCELLENCE (July 17, 2019), https://forensiccoe.org/webinar/module-8-probgen-
special-topics/ (archived webinar available to members of the Forensic Technology Center of Ex-
cellence).

6. Id.
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The first step requires a valid and reliable measuring process. There are
ways to test for measurement validity and reliability, even with largely subjec-
tive methods of measurement.7 For present purposes, let us assume this has been
done. The second step also requires validation, but it raises a further set of is-
sues. Broadly speaking, there are two ways to inform a judge or jury about sig-
nificance. One is to provide an opinion on the contested fact-X's fingerprint
was left on the note, Y's gun discharged the bullet, or Z's hair was on the bed-
sheet. Opining on the truth of such source hypotheses is the canonical approach
for some types of trace evidence.' In some fields, the degree of the examiner's
belief in the conclusion that the defendant is the source may be placed on a
qualitative scale.' But whether the opinion is given in an unqualified yes-or-no
form or expressed on a probabilistic scale, it supplies the examiner's explicit
and immediate answer to the question of whether the trace is from the named
individual.

An alternative to this conclusion-centric mode of testimony is an evidence-
centric presentation in which the expert witness describes the strength of the
evidence without opining on whether it proves the hypothesis. For example,

[i]n a fingerprint case, an examiner ... might testify that the degree of similar-
ity (a "match") is "very strong" evidence that the latent print originated from
the defendant's finger because, based on what is known in the field, it is far
more probable that this degree of similarity would occur when comparing the
latent print with the defendant's fingers than with someone else's fingers.10

7. See Hal S. Stern et al., Reliability and Valdity of Forensic Science Evidence, SIGNIFICANCE,

Apr. 2019 at 21, 23.
8. Overt source attribution is the norm for fingerprint and firearms identification (when the

examiner is confident about the positive association). 1 MCCORMICK ON EVIDENCE § 207, at 124 1-
43 (Kenneth S. Broun ed., 7th ed. 2013); (latent fingerprints); David H. Kaye, Firearm-Mark
Evidence: Looking Back and Looking Ahead, 68 CASE W. RES. L. REV. 723, 725-26 (2018) (tool-
marks on ammunition). It never was widely condoned for microscopic hair comparisons, but hair
examiners often exceeded weaker "could have been the source" or "is consistent with" testimony.
David H. Kaye, Ultracrepidarianism in Forensic Science: The Hair Evidence Debacle, 72 WASH.
& LEE L. REV. ONLINE 227, 248, 251 (2015). Precisely how frequently their testimony bordered on
source attributions is difficult to determine. Id. at 246-47. An alternative to minimalist "consistent
with" testimony is a source attribution or (a "consistent with" conclusion) accompanied by an esti-
mate of the probability of classifying a pair of specimens in this way when, in reality, they originate
from different sources. See PRESIDENT'S COUNCIL OF ADVISORS ON SCI. & TECH., EXEC. OFFICE
OF THE PRESIDENT, FORENSIC SCIENCE IN CRIMINAL COURTS: ENSURING SCIENTIFIC VALIDITY OF
FEATURE-COMPARISON METHODS 6, 10, 14, 53, 56, 66, 91-92, 96, 102, 147 (2016), https://obama
whitehouse.archives.gov/sites/default/files/microsites/ostp/PCAST/pcast-forensic-science-report-
final.pdf [https://perma.cc/HZ8U-ECUN] (advocating such an approach).

9. See ASTM Int'l, SWGDOC Standard Terminology for Expressing Conclusions of Forensic
Document Examiners 1-2 (ASTM-E 1658-08, 2008) (enumerating conclusions such as "probable,"
which "fall[] short of the 'virtually certain' degree of confidence" needed for an "identification" as
a "definite conclusion of identity").

10. EXPERT WORKING GROUP ON HUMAN FACTORS IN LATENT PRINT ANALYSIS, NIST,
LATENT PRINT EXAMINATION AND HUMAN FACTORS: IMPROVING THE PRACTICE THROUGH A
SYSTEMS APPROACH 134 (David H. Kaye ed., 2012); see also David H. Kaye, Likelihoodism,
Bayesianism, and a Pair of Shoes, 53 JURIMETRICS J. 1, 8 (2012) (providing sample testimony for
a shoeprint comparison).
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The examiner does not have to decide whether the degree of similarity is so
extreme that no one else could be the source.1' Indeed, the examiner need not
even use language like "match."12 Instead, the criminalist can describe the con-
ditional probabilities (at least qualitatively) for any observed degree of similar-
ity. 

13

Proponents of this "likelihood-ratio" or "Bayes-factor" mode of presenta-
tion 4 believe that it nicely captures the role of a scientist supplying the legal
factfmder with information based strictly on the physical or chemical features
of the specimens that are compared. In contrast, any conclusion about the true
source "necessarily rests, in part, on an implicit assessment or assumption about
the prior odds that the suspect is the source,"'5 and "[m]aking those assessments

11. In principle, that decision necessitates a prior probability that the defendant is the source
and a (utility-driven) cutoff for the magnitude of the posterior probability that is sufficient to attrib-
ute the latent print to the defendant. See, e.g., A. Biedermann et al., Decision Theoretic Properties
of Forensic Identification: Underlying Logic and Argumentative Implication, 177 FORENSIC SCI.
INT'L 120, 129-30 (2008).

12. Criminalists in fields that use chemical tests, such as elemental concentrations in glass
fragments, have a tradition of using the equivalent of a "match" (they may say that the specimens
are "indistinguishable") followed by an estimate of the frequency of indistinguishable specimens in
some population. David H. Kaye, Reflections on Glass Standards: Statistical Tests and Legal
Hypotheses, 27 STATISTICA APPLICATA-ITALIAN J. APPLIED STAT. 173, 182-83 (2015). With this
two-stage procedure, they need not express an overt source conclusion. Id. This approach was the
norm for DNA profiling. DAVID H. KAYE, THE DOUBLE HELIX AND THE LAW OF EVIDENCE (2010).
However, it discards statistical information and treats a borderline outcome on one side of the "in-
distinguishable" side as radically different from one that is barely "distinguishable." Cf Ronald L.
Wasserstein et al., Editorial, Moving to a World Beyond "p < 0.05," 73 AM. STATISTICIAN (SUPI)

1(2019).
13. See, e.g., ROBERTSON & VIGNAUX, supra note 1; Geoffrey S. Morrison et al., A Comment

on the PCAST Report: Skip the "Match ""Non-Match" Stage, 272 FORENSIC SCI. INT'L e7, e7
(2017).

14. Cedric Neumann et al., Presenting Quantitative and Qualitative Information on Forensic
Science Evidence in the Courtroom, 29 CHANCE 37, 37 (2016) [https://perma.cc/H8KV-L7G9] (al-
luding to "the abundant literature published over the past 30 years advocating the use of a Bayesian
paradigm for the inference of the source of trace material."). Bayes' rule is an immediate conse-
quence of the definition of the probability of the occurrence of one event conditioned on the occur-
rence of another event. It relates the "prior probability" of an event H, written Pr(H), to the "posterior
probability" of the event after observing the event E, written Pr(/!E), for "the probability of Hgiven
E." The rule implies that relevant evidence E changes the odds of any hypothesis H from what it
was without the evidence to a new value. The new value is obtained by multiplying the prior odds
by the Bayes' factor Pr(E[H) / Pr(Elnot-H). The numerator and denominator often are called "like-
lihoods," and their ratio is the likelihood ratio. For a more complete explanation of the likelihood
and Bayes-factor terminology, see David H. Kaye, Digging into the Foundations of Evidence Law,
116 MICH. L. REV. 915, 922 (2017).

15. William C. Thompson, How Should Forensic Scientists Present Source Conclusions?, 48
SETON HALL L. REV. 773, 791 (2018). The core of the argument is that a source attribution is a
statement that the posterior probability of the source hypothesis, Pr(H1E), is nearly 1; that such a
judgment must rest on a prior probability Pr(H) as well as the likelihood ratio Pr(EIH) / Pr(Elnot-H)
involving the physical evidence E (the features of the items)--and that it is not the role of the expert
to assess the prior probability. That source attribution implicitly incorporated prior probabilities
beyond the trace evidence was not obvious when it was thought that every specimen is unique in
the universe, so that the criminalist did not have to make assumptions about the population from
which the questioned specimen came to conclude that it had to come from the known source.
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or assumptions takes forensic scientists beyond their scientific expertise in ways
that arguably usurp the role of legal fact-finders."16

Recent institutional endorsements of this evidence-centric mode of report-
ing include the following:

" American Statistical Association (ASA): "To evaluate the weight of any
set of observations made on questioned and control samples, it is neces-
sary to relate the probability of making these observations if the samples
came from the same source to the probability of making these observa-
tions if the questioned sample came from another source in a relevant
population of potential sources .... We ... strongly advise forensic sci-
ence practitioners to confine their evaluative statements to expressions of
support for stated hypotheses: e.g., the support for the hypothesis that the
samples originate from a common source and support for the hypothesis
that they originate from different sources."17

* National Institute of Forensic Sciences (of Australia and New Zealand):
"[T]he role of the expert is to comment on the probability of their findings,
given these propositions and not on the propositions themselves."18

* European Network of Forensic Science Institutes: "Evaluative reports
should address the probability of the findings given the propositions and
relevant background information and not the probability of the proposi-
tions given the findings and background information."' 9

16. 1d. The New Wigmore argues that
the expert's opinion does not invade the jury's province; the jury is not compelled to accept the ex-
pert's testimony. But this form of opinion leaves the jury with an inappropriate choice. If the jury is
to accept the opinion on a matter within the witness's expertise, it must also accept the expert's (pre-
sumably unarticulated) assessment of evidence that has nothing to do with the expertise and that falls
within the jury's ability to assess. Or, it must accept an unvalidated and implausible theory of indi-
vidualization.

DAVID H. KAYE ET AL., THENEW WIGMORE: A TREATISE ON EVIDENCE: EXPERT EVIDENCE § 2.2.2,
at 44 (2d ed. 2011) (notes omitted). But what if experts legitimately could say that in every relevant
population of plausible size, the probability is so high that only one member of the population could
have produced a specimen with the observed features? Or that the likelihood ratio is so huge that it
swamps any plausible prior probability (for an item randomly drawn from that population)? Then
the expert who indulges in source attribution (without specifying a prior probability for the judge or
jury to consider) would not exceed the role of the expert defined in Federal Rule of Evidence 702.
Nevertheless, this rejoinder to the argument about the role of the expert rests on a very big "if."

17. Am. Stat. Ass 'n Position on Statistical Statements for Forensic Evidence, AM. STAT. ASS'N
1, 2-4 (Jan. 2, 2019), https://www.amstat.org/asa/files/pdfs/POL-ForensicScience.pdf [https://per
ma.cc/X4AM-AVBUI. Very similar recommendations came from the Subcommittee on Reporting
and Testifying of the National Commission on Forensic Science. Nat'l Comm'n on Forensic Sci.,
Views of the Commission: Statistical Statements in Forensic Testimony, U.S. DEP'T JUSTICE (Feb.
9, 2017), https://www.justice.gov/archives/ncfs/page/file/96593 I/download [https://perma.cc/3WU
L-3N2R]. A committee of the Royal Statistical Society provided similar guidance years earlier. See
generally COLIN AITKEN ET AL., FUNDAMENTALS OF PROBABILITY AND STATISTICAL EVIDENCE IN
CRIMINAL PROCEEDINGS: GUIDANCE FOR JUDGES, LAWYERS, FORENSIC SCIENTISTS AND EXPERT
WITNESSES (2010) http://www.rss.org.uk/Images/PDF/influencing-change/rss-fundamentals-proba
bility-statistical-evidence.pdf [https://perma.cc/NV7K-VJ9C].

18. NAT'L INST. OF FORENSIC Sci. AusTL. N.Z., AN INTRODUCTORY GUIDE TO EVALUATIVE
REPORTING 6 (2017).

19. EUR. NETWORK OF FORENSIC SCI. INSTS., ENFSI GUIDELINE FOR EVALUATIVE
REPORTING IN FORENSIC SCIENCE 10 (2015), http://enfsi.eu/wp-content/uploads/2016/09/ml_guide
line.pdf [https://perma.cc/H296-YKML].
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II. INVOKING RULE 704(A)

As stated at the outset, these endorsements have not escaped the notice of
U.S. policymakers. In a lecture on "The Expert's Role in the American Judicial
System," the Justice Department's Senior Advisor on Forensic Science stated
that

there's a lot of literature on the role of the courts and the role of the expert in
the forensic literature.... The European Network has its guidelines for evalu-
ative reporting .... Similarly, other documents ... basically say the same
thing, talking about the role of the expert to comment on the probability of the
findings given those propositions and not the propositions themselves.

This has gotten into the US forensic community to a certain extent.... [T]he
American Statistical Association document... discourage[s] the statements to
the effect that a specific person or object is the source of evidence. However,
in the US system there is Rule 704, which is a rule that you don't hear much
about, and I think there are some people who would like to pretend that it
doesn't exist, but it actually goes against that school of thought and allows an
expert to opine on an ultimate contested proposition before the court, not only
on the strength of the evidence for or against the proposition. Specifically, an
opinion is not objectionable just because it embraces an ultimate issue, and you
can add 'proposition' in there as well.20

"Just as an example," he pointed to United States v. Sherwood,21 in which

a defendant objected that the expert was specifically testifying that he had no
doubt that the prints on the piece of evidence were the defendant's. The de-
fendant objected because the expert was testifying to an ultimate issue, and the
court basically said, so what-the argument fails in light of 704, which permits
an expert to opine on ultimate issues.22

Concluding that "in the DNA context this would allow a source attribution state-
ment," the Senior Advisor then discussed several DNA cases in which such
statements were allowed into evidence.23

III. RULE 704(A) IS AGNOSTIC

Any notion that Rule 704 makes it the role of the expert to give conclusion-
centric testimony and therefore goes against assigning them the more modest
role of supplying only evidence-centric testimony would be misguided or mis-
leading.2 4 The pertinent part of Rule 704 is mercifully short. It reads: "(a) In

20. Hunt, supra note 5.
21. 98 F.3d 402, 402 (9th Cir. 1996).
22. Hunt, supra note 5.
23. Id.
24. Mr. Hunt did not intend to assert that Rule 704 is a barrier to abandoning conclusion-

centric testimony. In a comment posted to the blog that first discussed his remarks, he insisted that
he was only criticizing the ASA and groups in Europe and the South Pacific for not explicitly cau-
tioning that the proposed role of the expert "is self-imposed, not legal in nature." Ted R Hunt,
Comment on D.H. Kaye, No Tension Between Rule 704 and Best Principles for Interpreting
Forensic-Science Test Results, FoRENSIc SCt., STAT. & L.: BLOGSPOT (July 21, 2019, 2:45 PM),

60 JURIMETRICS
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General - Not Automatically Objectionable. An opinion is not objectionable
just because it embraces an ultimate issue.,' 25 The sole function of these words
is to repeal an outmoded, common-law rule categorically excluding these opin-
ions.26 The advisory committee that drafted this repealing rule explained that "to
allay any doubt on the subject, the so-called 'ultimate issue' rule is specifically
abolished by the instant rule."27 The committee expressed no positive preference
for such opinions over evidence-centric expert testimony. It emphasized that
Rules 701, 702, and 403 protect against unsuitable opinions on ultimate issues.
Although it has been said that "Rule 704 likely went too far in discouraging
judges from policing the form of expert testimony,"28 modem courts continue
to exclude ultimate-opinion testimony when it is not sufficiently helpful to ju-
rors. For example, opinions that a complaining witness is telling the truth remain
highly objectionable.29 So too, an emerging line of cases uses the rules listed
above to force expert witnesses to indicate a degree of uncertainty in their source
attributions."

In sum, Rule 704(a)just cancels out a categorical rule of exclusion, it leaves
the courts with a big zero. Even though ultimate-issue testimony is "not objec-
tionable" just because it disposes of an ultimate issue (if believed), Rule 704(a)
does not militate either for or against the idea that forensic scientists should
avoid proffering source opinions. It merely means that a party had better have
some other reason for the court to exclude the opinion than the bare fact that it
addresses an ultimate issue.3

https://for-sci-law.blogspot.com/2019/07/no-tension-beween-rule-704-and-best.html [https://perma.
cc/RJ3G-UMBT].

25. Part (b) erects an absolute barrier to the admission of one category of "ultimate issue"
testimony: "In a criminal case, an expert witness must not state an opinion about whether the de-
fendant did or did not have a mental state or condition that constitutes an element of the crime
charged or of a defense. Those matters are for the trier of fact alone." Courts have split three ways
on how broadly to construe this ultimate-opinion ban, which was added after the successful insanity
defense of John Hinckley, Jr., who shot President Reagan and three other people. See KAYE ET AL.,
supra note 16, § 2.2.3(b).

26. As in the United States, the old rule was abolished by evidence codes in some Australian
and New Zealand court systems, and in Canada. KAYE ET AL., supra note 16, § 2.2.1, at 43 n.8;
Evidence Act 2006, s 25 sub 2 (N.Z.).

27. FED. R. EvID. 704 advisory committee's note.
28. KAYE ET AL., supra note 16, § 2.2.2, at 43.
29. E.g., State v. Favoccia, 51 A.3d 1002, 1023 (Conn. 2012) ("[Olur concerns about indirect

vouching ... require us ... to preclude opinion testimony about whether the specific complainant
has exhibited such behaviors" said to be associated with child sexual abuse.); State v. Milbradt, 756
P.2d 620, 624 (Or. 1988) ("[W]e really mean it-no psychotherapist may render an opinion on
whether a witness is credible in any trial conducted in this state.") (emphasis omitted). Certainly,
one can argue that these cases do not compel the same result for source-attribution testimony because
it is more helpful. But they demonstrate the broader point that Rule 704 notwithstanding, ultimate-
issue testimony can be excluded as insufficiently helpful.

30. Williams v. United States, 210 A.3d 734, 740 (D.C. 2019); Kaye, supra note 8, at 728-34
(citing six more exceptional cases taking this tack). A better judicially imposed solution might be to
require likelihood testimony. KAYE ET AL., supra note 16, § 2.2.2.

31. The text of the California Evidence Code section, from which the federal rule was taken,
makes it clear that the rule cannot be considered an affirmative reason to admit an opinion. It reads:
"Testimony in the form of an opinion that is otherwise admissible is not objectionable because it

WINTER 2020
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There is a broader point about the terminology of evidence rules that this
understanding of Rule 704(a) exemplifies. Asserting that a rule of evidence "al-
lows" or "affirmatively allows" something is equivocal. It might mean that
courts have to admit the evidence covered by the rule. Federal Rule of Evidence
609(a)(2), on "attacking a witness's character for truthfulness by evidence of a
criminal conviction" is of this ilk. It specifies that "for any crime ... the evi-
dence must be admitted if the court can readily determine that establishing the
elements of the crime required ... a dishonest act or false statement."" This
rule affirmatively allows proof of certain crimes to impeach a witness by man-
dating their admission.

But almost no rules of evidence are like this. To say that rules allow evi-
dence normally means only that they do not categorically preclude the evidence.
For instance, Rule 703 allows an expert to base an opinion on inadmissible hear-
say in certain situations. This does not mean that it goes against the rule for an
expert to avoid relying on case-specific hearsay in forming an opinion. So too,
Rule 704(a) is a rule of non-exclusion. It does not go against the rule to argue
that an expert should avoid opining on ultimate issues-and that the trial judge
should curtail these opinions-when an alternative mode of testimony would
better inform the judge or jury of the implications of the information known to
the expert.

More than that, Rule 704(a) is unusual in that even if the rule had not been
included, the evidence code would have had the same meaning and effect. Ex-
cept for those common-law rules contained in the codification or reinstated by
later amendment, none of the common-law rules of evidence that had previously
governed trials survived beyond 1975."3 Omitting the categorical bar to ulti-
mate-issue evidence was enough to take the old rule out of play.34

Because Rule 704(a) neither giveth nor taketh away, the assertion that the
rule "actually goes against [the] school of thought" that asks criminalists to
avoid expressing opinions on the truth of hypotheses3 5 is puzzling. Rule 704(a)
is agnostic toward ultimate opinions-it does not counsel in favor of or against

embraces the ultimate issue to be decided by the trier of fact." CAL. EVID. CODE § 805 (West,
Westlaw Current with urgency legislation through Ch. 1 of 2020 Reg. Sess.) (emphasis added).

32. If the crime of dishonesty is old enough, it might be excludable under Rule 609(b).
33. The Reporter for the Advisory Committee that drafted the federal rules of evidence sub-

mitted to Congress discussed how "common law knowledge continues to exist [as] a source of guid-
ance in [interpreting the Federal Rules]" while "no common law of evidence remains." Edward W.
Cleary, Preliminary Notes on Reading the Rules of Evidence, 57 NEB. L. REv. 908, 915 (1978).
Applying his understanding of how the Federal Rules displaced more confining common-law rules
(such as the ultimate-issue rule), Professor Cleary criticized an opinion of the Fifth Circuit Court of
Appeals for "amend[ing] a rule by engrafting a further requirement" of clear and convincing evi-
dence of a defendant's prior crime to show a defendant's specific intent in regard to the crime at
bar. Id. at 917; cf. Bourjaily v. United States, 483 U.S. 171, 181 (1987) (refusing to import a rule
against "bootstrapping" and thus allowing consideration of what would otherwise be a hearsay state-
ment in determining that the statement was not hearsay under Federal Rule 801(d)).

34. 1 am grateful to an anonymous referee for presenting this argument and for some of its
wording.

35. Hunt, supra note 5.
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their admission.36 If anything, the "ultimateness" of an opinion is a factor that a
court should take into account in deciding whether to admit a potentially admis-
sible opinion in light of its value to the judge or jury as compared to an alterna-
tive presentation that might be more transparent or faithful to the expert's role
as advisor rather than decision-maker.37

IV. SOURCE ATTRIBUTION AS AN ULTIMATE OPINION

Thus far, I have assumed that all source attributions are ultimate opinions
as those words are used in Rule 704. The rule applies to any opinion from any
witness---expert or lay-that "embraces an ultimate issue." But the identity of
the source of a trace is not necessarily an ultimate issue. The conclusion that the
print lifted from a gun comes from a specific finger does not identify the murder
defendant as the one who pulled the trigger. The examiner's source attribution
bears on but stops short of the ultimate issue of causing the death of a human
being. The examiner who reports that the prints were the defendant's is only
opining that the defendant touched the gun (or had prints planted on it), not that
the defendant pulled the trigger. Indeed, the latent print examiner would have
no scientific basis for such an opinion on an element of the crime of murder.

But what about United States v. Sherwood and a host of other cases desig-
nating source attributions as ultimate-issue opinions "allowed" under Rule 704?
Looking at only these opinions to decide whether all source attributions are ul-
timate opinions (and hence within the scope of Rule 704) would be looking for
law in all the wrong places. Every time a party objects, "Your Honor, identity
as the source of the trace is an ultimate issue!", a modem court can summarily
cite Rule 704. Why would the court bother to trace the boundaries of the "the
so-called 'ultimate issue' rule"38 when the murky rule "is specifically abol-
ished?"39 If the expert opinion is outside the old rule, then it is "not objectiona-
ble" just because it embraces an ultimate issue. If it is covered by the old rule,
it still is "not objectionable"-because the old rule is gone. The court has no
motivation to inquire into the niceties of a discarded rule of evidence.

So the fact that modem courts often assume-without analysis-that a
source opinion is ultimate-opinion testimony tells us next to nothing about how
the opinion would have fared under the defunct common-law exclusionary rule.
To answer that arcane question, we must look to the old cases applying that rule
to exclude opinion testimony. Wigmore collects cases dating back to 1821 that
it summarizes as erroneously asserting that opinions "on the very issue before

36. Hunt, supra note 24 (clarifying that "I don't disagree that Rule 704 'does not counsel in
favor' of admitting expert opinion on an ultimate issue").

37. See KAYE ET AL., supra note 16, § 2.2.2; cf Old Chiefv. United States, 519 U.S. 172, 183
(1997) ("discounting" the probative value of certain evidence in light of a less prejudicial method
of establishing the ultimate fact). The role of the expert under Rule 702 is to assist juries (or judges
in bench trials) to determine the facts, and courts have discretion to exclude opinion evidence to
promote this goal. See infra note 50.

38. FED. R. EvID. 704 advisory committee's note.
39. Id.
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the jury" are per se inadmissible.' McCormick on Evidence documents the
"general doctrine that witnesses may never give their opinions or conclusions
on an ultimate fact in issue" with two illustrative cases.4 The first is United
States v. Spaulding,42 a 1935 Supreme Court opinion. The "ultimate issue" was
whether the plaintiff was totally disabled while an insurance policy was in force.
He produced "medical opinions" that he "became totally and permanently disa-
bled before his policy lapsed."43 The Court wrote "that question is not to be
resolved by opinion evidence. It was the ultimate issue .... The experts ought
not to have been asked or allowed to state their conclusions on the whole case."'

The second illustration is State v. Carr,45 a 1928 North Carolina homicide
case. The defendant's husband died in bed-from a gunshot wound. The de-
fendant claimed he had committed suicide. The state produced a medical doctor
who testified that "I don't think it is possible for the deceased to have fired the
gun and made the wound that I saw."' The North Carolina Supreme Court held
that the trial court erred in admitting the opinion. It explained that "the opinion
or inference of the witness must not be an answer to the exact issue which the
jury is to determine .... True, the 'exact issue' was whether the defendants are
guilty, but if the deceased killed himself the conclusion that the defendants did
not kill him would necessarily follow."47

These cases reveal that the essence of the ultimate-issue rule is that the wit-
ness may not opine on a fact that determines whether an element of the offense
or complaint, or of the defense, is (or is not) satisfied. Other facts are interme-
diate. They are links in a chain of reasoning that terminates in the answer to one
of these ultimate issues. In an action for a declaration of paternity, for example,
an expert opinion that (based on DNA tests) the defendant is the father, falls
under the old ultimate-issue rule. But suppose the government introduces an
expert opinion that a murder defendant is the father of a fetus whose remains
were found along with the mother's merely to show that he had a motive to kill
the mother, who refused to have an abortion as he had demanded.48 Now the
source conclusion is not an opinion on an ultimate issue. The jury can accept the
opinion but conclude that the defendant, despite the motive, was not the killer.
In contrast to Spaulding, the expert opinion does not decide "the whole case."
Unlike Carr, the ultimate conclusion does not "necessarily follow."

40. 7 JOHN HENRY WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 1921, at 21 (James
H. Chadbourn rev. 1978).

41. MCCORMICK ON EVIDENCE, supra note 8, § 12, at 80.
42. 293 U.S. 498 (1935).
43. Id. at 506.
44. Id.
45. 144 S.E. 698 (N.C. 1928).
46. Id. at 700.
47. Id.
48. These are the facts in United States v. Natson, 469 F. Supp. 2d 1253, 1254-55 (M.D. Ga.

2007), except that the government's DNA expert would not testify that a supposed "96.30% proba-
bility that Defendant is the father" established "a reasonable degree of certainty." Id. at 1255. In-
credibly, the court found that the DNA test had no probative value and was "not admissible under
Federal Rules of Evidence 702, 401, and 402." Id. at 1258.
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Certainly, there are cases in which fingerprint evidence is dispositive. The
ultimate-issue rule then applies. In other cases, however, the latent-print exam-
iner's opinion cannot be considered "ultimate." Suppose a woman is accused of
murder for hire in Detroit. The opinion that her fingerprint was on a doorknob
of an apartment in Detroit might be used to contradict her claim that she had
never been to Detroit even though opportunity to commit a crime is far from
outcome determinative. On which side of the ultimate-intermediate line the ex-
aminer's opinion in Sherwood falls, I cannot say. The opinion is too sparse.

But the question is academic. One purpose of Rule 704 is to spare the courts
from having to pin these labels on opinion testimony.49 With the rule in place,
they can just say "so what-the argument fails in light of Rule 704." But
whether a source opinion is an opinion on "an ultimate issue" depends on how
the opinion fits into the case. When the source opinion is near enough to the
"ultimate" endpoint, Rule 704 does not say, "OK, let it in." In conjunction with
Rule 702, it says: "Well, yes, but there is no mechanical rule excluding it-just
address how helpful it is for the jury to hear it."5

When courts address that question, they just might conclude that source
attributions should be replaced by evidence-centric presentations. Or not. Either
way, Rule 704 is no basis for questioning the view that the evidence-centric
testimony is both good scientific practice and a sound interpretation of the role
of the expert under all the rules of evidence.

49. See FED. R. EvID. 704 advisory committee's note (observing that the old rule was "difficult
of application").

50. Rule 702 (to which Rule 704 alludes) allows expert testimony only when, among other
things, "the expert's scientific, technical, or other specialized knowledge will help the trier of fact
to understand the evidence or to determine a fact in issue." This is "Rule 702's 'helpfulness' stand-
ard." Daubert v. Merrell Dow Pharm., 509 U.S. 579, 591-92 (1993).
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