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Minimalism, Experimentalism, and the Regulation of Risk 

A Reply to Sabel and Simon 

 

Experimentalism is an increasingly important trend in the study and practice of 

administrative law. Over the course of the past decade, exponents of Experimentalism 

have presented a comprehensive critique of the centralized administrative state. 

Alongside this critique, they have advanced their own agenda for sweeping regulatory 

reform. This agenda calls for the devolution of decisionmaking to local units,1 which then 

adopt “rolling rules”2 (or “rolling best practices”3) that evolve as new information on 

policy outcomes emerges. These elements of Experimentalist regimes stand in 

contradistinction to two features that characterized public administration through much of 

the twentieth century: the centralization of authority and the reliance on proceduralized 

rulemaking.4 

Experimentalists are particularly critical of the twentieth century administrative 

state—and particularly enthusiastic about their own alternative agenda—in the realm of 

risk regulation. As Charles Sabel and William Simon write in a forthcoming article, 

Experimentalist alternatives are “especially well-suited” for policy areas characterized by 

“Knightian uncertainty,” i.e., “contingency that cannot be known or calculated actuarially 

or with formal rigor but can only be estimated impressionistically.”5 Sabel and Simon 

contrast Experimentalism with the so-called “Minimalist” mode of regulation in which 

decisionmaking is largely centralized,6 rulemaking is highly proceduralized,7 policies are 

                                                 
1 Charles F. Sabel & William H. Simon, Minimalism and Experimentalism in the Administrative State, 100 
GEO. L.J. (forthcoming 2011) (manuscript at 30), available at http://ssrn.com/abstract=1600898. 
2 See Michael C. Dorf & Charles F. Sabel, A Constitution of Democratic Experimentalism, 98 COLUM. L. 
REV. 267, 290 n.68, 383, 388, 466-67 (1998). 
3 Id. at 403. 
4 Cf. Richard H. Pildes & Cass R. Sunstein, Reinventing the Regulatory State, 62 U. CHI. 
L. REV. 1, 97 (1995) (“A pervasive source of regulatory inefficiency in the United States 
is the use of rigid, highly bureaucratized ‘command-and-control’ regulation, which 
dictates, at the national level, control strategies for hundreds, thousands, or millions of 
companies in an exceptionally diverse nation. Command-and-control regulation is a 
dominant part of American government in such areas as environmental protection and 
occupational safety and health regulation.”). 
5 See Sabel & Simon, supra note 1, at 3. 
6 Id. at 1 (“Minimalism emphasizes public interventions that . . . centralize . . . administrative discretion . . . 
.”). 
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evaluated through cost-benefit analysis,8 and market-based mechanisms are emphasized 

as solutions to regulatory challenges.9 (“Minimalism” derives its name from the fact that 

each of these interventions minimizes the discretion of frontline administrators.10) Sabel 

and Simon argue that Minimalist approaches to administration are “excessively 

preoccupied with static efficiency norms and price signals and insufficiently attentive to 

learning and to ‘weak signals’ of risk and opportunity.”11  

Minimalism and Experimentalism in the Administrative State is Sabel and 

Simon’s latest in a string of articles advocating Experimentalist approaches to risk 

management.12 Although Sabel, Simon, and their coauthors have been making this 

argument in various forms for more than a decade,13 the legal literature is still devoid of 

any comprehensive critique of Experimentalist risk regulation.14 Meanwhile, 

                                                                                                                                                 
7 See id. at 8-9 (discussing Minimalism’s reliance on rulemaking and proceduralization). 
8 Id. at 13-15. 
9 Id. at 15-18. 
10 See infra Part I.B. 
11 Sabel & Simon, supra note 1, at 1. 
12 See, e.g., Dorf & Sabel, supra note 2, at 350-54 (on the use of “rolling best-practice rules” in risk 
regulation); Bradley C. Karkkainen, Archon Fung & Charles Sabel, After Backyard Experimentalism, 44 
AM. BEHAV. SCI. 690, 698 (2000); Charles Sabel, Archon Fung & Bradley Karkkainen, Beyond Backyard 
Environmentalism: How Communities Are Quietly Refashioning Environmental Regulation, BOSTON REV., 
Oct./Nov. 1999, at __, available at http://www.bostonreview.net/BR24.5/sabel.html [hereinafter Sabel et 
al., Beyond Backyard Environmentalism]; William H. Simon, Optimization and Its Discontents in 
Regulatory Design: Bank Regulation as an Example, REG. & GOVERNANCE, 2010, no. 4, at 3; William 
Simon, Toyota Jurisprudence: Legal Theory and Rolling Rule Regimes (Columbia Law Sch., Pub. Law & 
Legal Theory Working Group Paper No. 04-79, Oct. 2004), available at http://ssrn.com/abstract=602626. 
13 Sabel et al., Beyond Backyard Environmentalism, supra note 12, appears to be the first of these articles 
applying rolling-rule premises to risk regulation. For an earlier critique of proceduralization in social 
services, see William H. Simon, The Rule of Law and the Two Realms of Welfare Administration, 56 
BROOK. L. REV. 777, 782-88 (1990). 
14 David Super has challenged Experimentalist arguments in the realm of antipoverty law, 
see David A. Super, Laboratories of Destitution: Democratic Experimentalism and the 
Failure of Antipoverty Law, 157 U. PENN. L. REV. 541 (2008), but does not address 
Experimentalist arguments as applied to risk management. See also Wendy A. Bach, 
Governance, Accountability, and the New Poverty Agenda, 2010 WIS. L. REV. 239, 287 
(“these case studies raise serious questions about the role of experimentalism in current 
poverty policy”).  

In the realm of risk regulation, Cristie Ford has presented a limited critique of Experimentalist 
proposals, see Cristie Ford, New Governance in the Teeth of Human Frailty: Lessons from Financial 
Regulation, 2010 WIS. L. REV. 441, but she ultimately concedes that she “cannot propose a better system 
than a new governance once based on learning-by-doing.” Id. at 484. Similarly, Kenneth Bamberger raises 
concerns about the devolution of decisionmaking authority to private-sector firms in Experimentalism, see 
Kenneth A. Bamberger, Regulation as Delegation: Private Firms, Decisionmaking, and Accountability in 
the Administrative State, 56 DUKE L.J. 377 (2006), but Bamberger, like Ford, ultimately endorses an 
approach closely aligned with Experimentalism. See id. at 464 (“Through periodic, but rather informal, 
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Experimentalist alternatives are gathering momentum in policymaking circles. Examples 

of Experimentalism in practice include the public-private partnership in nuclear power 

plant safety regulation, the federally mandated Hazard Analysis and Critical Control 

Point (HACCP) program for meat and poultry inspection, and the joint effort between the 

Food and Drug Administration (FDA) and drug manufacturers to control the risk of birth 

defects among patients taking the prescription acne medication Accutane.15 Several 

Experimentalist regulatory regimes have received positive early reviews. One member of 

the White House panel investigating the 2010 BP Gulf of Mexico drilling accident has 

suggested that the public-private partnership in nuclear power plant regulation can serve 

as a model for risk management efforts in the offshore oil industry.16 The FDA Food 

Safety Modernization Act of 2010 extended the HACCP system to processing plants in 

all food industry subsectors.17 Slowly but surely, advocates of Experimentalism are 

implementing their vision of devolved decisionmaking and “rolling” rules in risk 

regulation. Defenders of Minimalism have yet to present a sustained response. 

                                                                                                                                                 
communication with firms, regulators can regularly update their understandings of compliance challenges . 
. . . They can then incorporate these lessons in evolving understandings of compliance and communicate 
them back to firms, counseling when appropriate about ways they may be adapted locally. This model 
draws in important ways on the ‘Democratic Experimentalism’ approach explored by Charles Sabel and 
Michael Dorf.”) (footnote omitted).  

Meanwhile, William Buzbee has argued for a hybrid regime of risk regulation 
mixing elements of Experimentalism and centralization. See William W. Buzbee, 
Asymmetrical Regulation: Risk, Preemption, and the Floor/Ceiling Distinction, 82 
N.Y.U. L. REV. 1547, 1554 (2007); William W. Buzbee, Interaction’s Promise: 
Preemption Policy Shifts, Risk Regulation, and Experimentalism Lessons, 57 EMORY L.J. 
145 (2007). However, Buzbee’s critique assumes that all risk regulations lie on a 
spectrum from less stringent to more stringent. Quite often, regulation involves a tradeoff 
between two risks (e.g. the risk of global warming as a result of fossil-fuel burning vs. the 
risk of radiation as a result of civilian nuclear energy; the health risks of air pollution 
when cars are less fuel-efficient vs. the possible increased accident risks of smaller 
vehicles; the carcinogenic risk of saccharin vs. the mortality risk from higher levels of 
obesity in the event that saccharin were banned). It is not clear how Buzbee’s hybrid 
regime would cope with risk-risk tradeoffs such as these. See generally W. Kip Viscusi, 
Risk-Risk Analysis, 8 J. OF RISK & UNCERTAINTY 5 (1994) (listing additional examples of 
risk-risk tradeoffs). 
15 See Sabel & Simon, supra note 1, at 34-39.  
16 Model Oil Safety on Nuclear Path, BP Spill Panel Told, MSNBC.COM, Dec. 2, 2010, 
http://www.msnbc.msn.com/id/40477752/ns/us_news-environment. 
17 See US Senate Passes The Food Safety Modernization Act: Importers Beware, REDORBIT (Dec. 2, 2010, 
12:00 AM), 
http://www.redorbit.com/news/business/1959560/us_senate_passes_the_food_safety_modernization_act_i
mporters_beware. 
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Filling the above-mentioned gap in the legal literature, this Paper sets forth a 

comprehensive case for Minimalism in the realm of risk management. Part I defines 

Experimentalism and distinguishes it from Minimalism. Part II identifies the unique 

characteristics of risk regulation that make this area of governance especially amenable to 

centralization, proceduralized rulemaking, cost-benefit analysis, and market-based 

mechanisms. Section II.A argues that the Experimentalist case for devolved 

decisionmaking is insufficiently attentive to risk externalities, which are best addressed 

through centralized regulatory regimes. Section II.B explains how proceduralized 

rulemaking counteracts cognitive errors and political dynamics that might otherwise lead 

decisionmakers to under-invest in disaster prevention. Sections II.C considers Sabel and 

Simon’s arguments against cost-benefit analysis (CBA). I argue that in practice, CBA 

actually increases regulatory transparency and that, contrary to Sabel and Simon’s claims, 

CBA serves to counteract rather than exacerbate ideological biases in risk regulation. 

Section II.D addresses the use of market-based mechanisms (MBMs) in the modern 

administrative state. While Sabel and Simon express concern that the use of MBMs 

places unrealistic informational demands on policymakers, I show that MBMs can be 

used to relieve the informational burden borne by regulators under conditions of 

uncertainty. 

Part III examines Experimentalism in practice. It presents case studies drawn from 

the regulation of nuclear power plants, food processing, pharmaceutical side-effects, and 

systemic risk in financial markets. Each of these case studies shows how decentralized 

regimes of rolling rulemaking are vulnerable to the political and psychological 

pathologies identified in Part II. I conclude that the elements of Minimalism—

centralization, proceduralized rulemaking, cost-benefit analysis, and market-based 

mechanisms—are underappreciated but critical components of a successful risk 

regulation regime. 

 

I. Experimentalism Defined (and Distinguished) 

 

A. Experimentalism 
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Experimentalism traces its intellectual roots to the work of the late-nineteenth- 

and early-twentieth-century American philosopher John Dewey. Its core argument, taken 

from Dewey’s writing, is that “[p]olicies [should be] experimental in the sense that they 

will be entertained subject to constant and well-equipped observation of the 

consequences they entail when acted upon, and subject to ready and flexible revision in 

the light of observed consequences.”18 Sabel and Simon identify four fundamental 

elements of Experimentalist governance: 

 

• First, Experimentalist regimes will pursue “framework goals” rather than 

specific targets.19 An Experimentalist regime might adopt the framework goal of 

“good water status,” whereas a centralized rulemaking regime might define water 

quality using a quantitative threshold for the presence of pollutants (e.g., a limit of 

.010 parts per mission of arsenic, which the EPA imposes today).20  

 

• Second, systems of Experimentalist governance give local units extensive 

leeway to pursue framework goals “as they see fit.”21  

 

• Third, Experimentalist systems establish peer review or supervisory mechanisms 

that regularly evaluate the performance of local units in light of framework 

goals.22  

 

• Fourth, Experimentalist governance is an iterative process: local units constantly 

revise their policies, and the system as a whole periodically resets its overall 

objectives.23 (Elsewhere, Charles Sabel and his coauthors have described 

Experimentalism as a “rolling-rule regime.”24) 

 

                                                 
18 Sabel & Simon, supra note 1, at 29 (quoting JOHN DEWEY, THE PUBLIC AND ITS PROBLEMS 203 (1927)).  
19 Id. at 30. 
20 Arsenic in Drinking Water, ENVIRON. PROTECTION AGENCY, 
http://water.epa.gov/lawsregs/rulesregs/sdwa/arsenic/index.cfm (last updated Sept. 7, 2010). 
21 Sabel & Simon, supra note 1, at 30. 
22 Id. 
23 Id. at 31. 
24 Sabel et al., Beyond Backyard Environmentalism, supra note 12. 
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 Sabel and Simon’s project is both descriptive and evaluative. Their descriptive 

claim is that “[a] variety of regulatory regimes in the United States and abroad are best 

understood in Experimentalist terms.”25 Their evaluative claim is that these regimes are 

superior to pre-Experimentalist approaches along a range of dimensions.  

 As part of the descriptive element of their project, Sabel and Simon identify 

several instances of Experimentalist risk regulation in the United States. They devote 

particular attention to three examples: 

 

• The Institute of Nuclear Power Operations (INPO) is a “private regulatory 

bureaucracy” that monitors safety across the nuclear energy industry.26 Although 

INPO is separate from Nuclear Regulatory Commission, the two bodies 

coordinate extensively with one another.27 According to Sabel and his coauthors, 

“[t]he NRC, in effect, retains formal authority to promulgate regulations but in 

practice either adopts the INPO’s standards in training, maintenance, and other 

matters or simply acknowledges best practices defined by the institute without 

further formalizing them.”28 The public-private partnership in nuclear power plant 

regulation is a prototype of Experimentalist governance. It is “a system of general 

standards within which nuclear utility officials make their own decisions as to 

specific objectives, internal arrangements, and the allocation of resources.”29 The 

primary role of INPO is to conduct peer reviews and disseminate “rolling best 

                                                 
25 Sabel & Simon, supra note 1, at 34. 
26 Neil Gunningham & Joseph Rees, Industry Self-Regulation: An Institutional Perspective, 19 LAW & 
POL’Y 363, 369 (1997). 
27 INST. OF NUCLEAR POWER OPERATIONS, CONVENTION ON NUCLEAR SAFETY REPORT: 
THE ROLE OF THE INSTITUTE OF NUCLEAR POWER OPERATIONS IN SUPPORTING THE 
UNITED STATES COMMERCIAL NUCLEAR ELECTRIC UTILITY INDUSTRY’S FOCUS ON 
NUCLEAR SAFETY 4 (Sept. 2007) (“It was recognized that in establishing and meeting its 
role, INPO would have to work closely with the NRC, while at the same time not 
becoming or appearing to become an extension of or an advisor to the NRC, or an 
advocacy agent for the utilities. As recognition of their different roles but common goals, 
the NRC and INPO have entered into a Memorandum of Agreement that includes 
coordination plans that cover specific areas of mutual interest.”).  
28 Karkkainen et al., supra note 12, at 698. 
29 Gunningham & Rees, supra note 26, at 378. 
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practices” rather than to prescribe particular inputs.30 Sabel and his coauthors 

consider the public-private partnership in nuclear power plant regulation to be an 

“unqualified success” for Experimentalism.31 

 

• The Hazard Analysis & Critical Control Points (HAACP) Program is a risk 

management system in the U.S. food industry in which firms identify a series of 

“critical control points” in the food production process and “establish critical 

limits of a hazard for each . . . point.”32 Each firm tests its own compliance with 

its HACCP plan, and the U.S. Department of Agriculture’s Food Safety and 

Inspection Service (FSIS) reviews plants (albeit infrequently33) to verify that the 

plants are abiding by their own HAACP plans. Firms update their HACCP plans 

on an ongoing basis. HAACP exhibits all four elements of Experimentalism—a 

principles-based rather than target-oriented approach;34 broad discretion for firms 

to tailor compliance plans to particular facilities;35 external evaluation of HACCP 

plans (by FSIS);36 and iterative updating of plans over time.37 

 

                                                 
30 Initially, “INPO’s chief activities consisted of pooling the industry’s operating experience, establishing 
benchmarks to distill the lessons there, and then evaluating individual power plants according to their 
ability to meet those benchmarks.” Karkkainen et al., supra note 12, at 697. INPO now also “rank[s] 
plants” and “mak[es] the results available to chief executive officers . . . of nuclear utilities, their boards of 
directors, and ultimately state public service commissions and the . . . NRC.” Additionally, “INPO can 
suspend uncooperative member utilities.” Id. at 678. 
31 Id. at 707 n.2 (“As measured by two broad indicators, the Institute of Nuclear Power Operations (INPO) 
is an unqualified success. Between 1980 and 1990, the number of scrams, or rapid reactor shutdowns, per 
unit decreased by 80%. The number of safety system actuations fell by 60% between 1985 (the first year 
they were measured) and 1990.”). 
32 Peter J. May, Regulatory Regimes and Accountability, 1 REG. & GOVERNANCE 8, 15 (2007). 
33 See infra text accompanying notes 293-296. 
34 The seven “HACCP principles” (which serve the function of “framework goals”) are: (1) hazard 
analysis; (2) identification of critical control points; (3) establishment of critical limits; (4) monitoring; (5) 
corrective actions; (6) verification procedures; and (7) recordkeeping and documentation. See Hazard 
Analysis and Critical Control Point Principles and Application Guidelines, U.S. FOOD & DRUG ADMIN., 
http://www.fda.gov/Food/FoodSafety/HazardAnalysisCriticalControlPointsHACCP/HACCPPrinciplesApp
licationGuidelines/default.htm (last updated June 18, 2009). 
35 Id. (“The format of HACCP plans will vary. In many cases the plans will be product and process specific. 
. . . [I]t is essential that the unique conditions within each facility be considered during the development of 
all components of the HACCP plan.”). 
36 See infra text accompanying notes 293-296. 
37 U.S. FOOD & DRUG ADMIN., supra note 34 (“[F]irms should rely on frequent reviews of their HACCP 
plan, verification that the HACCP plan is being correctly followed, and review of CCP monitoring and 
corrective action records.”). 
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• The System to Manage Accutane-Related Teratogenicity (SMART) was a 

joint effort of the FDA and the pharmaceutical company Roche to reduce the risk 

of birth defects attributable to the acne medication isotretinoin (better known 

under the brand name Accutane).38 The FDA first approved Accutane in May 

1982, despite the risk of fetal malformation if female patients became pregnant 

while taking the drug.39 Although the FDA initially ordered Roche to attach a 

warning to the Accutane label, an FDA epidemiologist estimated in 1990 that in 

the eight years since Accutane went on the market, between 15,000 and 18,000 

fetuses were exposed to the drug, resulting in 11,000 to 13,000 Accutane-related 

abortions and 900 to 1100 children born with Accutane-related birth defects.40 

Rather than pulling Accutane from the market, Roche and the FDA agreed on a 

new risk management program, SMART, which was unveiled in 2001. SMART 

reflected all four elements of Experimentalist risk management. First, SMART 

started with a framework goal (that “no pregnancies should occur while a woman 

is taking Accutane”) rather than particular policies.41 Second, the FDA delegated 

discretion to Roche to choose among various risk management strategies in order 

to achieve the framework goal.42 Third, the FDA subjected SMART to review by 

medical experts on an ongoing basis.43 Fourth, SMART was a “rolling rule” 

regime: Roche and the FDA hashed out the program details through a years-long 

iterative process rather than a rulemaking procedure.44 SMART remained in place 

                                                 
38 See Sabel & Simon, supra note 1, at 38. On SMART and its successor regime iPLEDGE, see generally 
Ami E. Doshi, Comment, The Cost of Clear Skin: Balancing the Social and Safety Costs of iPLEDGE with 
the Efficacy of Accutane (Isotretinoin), 37 SETON HALL L. REV. 625 (2007). 
39 See Doshi, supra note 38, at 630-32. 
40 Memorandum from David J. Graham, Section Chief, Epidemiology Branch, to Dir., Div. of Anti-
Infective Drug Prods., FDA, at 2 (May 7, 1990), available at 
http://republicans.energycommerce.house.gov/107/hearings/12112002Hearing755/12.pdf. 
41 See Doshi, supra note 38, at 639 (citing Press Release, FDA, FDA Announces Changes to the Risk 
Management Program to Prevent Birth Defects Caused by Accutane (Oct. 31, 2001) 
42 See id. at 639-40 (noting that Roche chose to incorporate some—but not all—of the FDA advisory 
committee’s recommendations in SMART). 
43 Id. at 639 (“The FDA did not set specific benchmarks in its approval of the program, but  instead 
informed Roche that ‘[t]he adequacy of S.M.A.R.T. will be a review issue for re-evaluation on a continuing 
basis.”). 
44 See generally id. at 631-639 (outlining the iterative process that resulted in SMART). 
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until August 2005, at which point Roche and FDA implemented a more restrictive 

risk management program known as iPLEDGE.45 

 

This list of Experimentalist regulatory regimes is far from exhaustive.46 However, these 

examples illustrate the fact that Experimentalism is moving out of the academy and into 

the mainstream of public administration. (As explained in Part III, INPO, HAACP, and 

SMART also illustrate the pitfalls and pathologies of Experimentalist risk regulation.) 

 Sabel and Simon cite four reasons why—in their view—Experimentalist regimes 

outperform centralization, proceduralized rulemaking, cost-benefit analysis, and market-

based mechanisms in the realm of risk regulation: 

 

• First, unlike pre-Experimentalist alternatives, Experimentalist regimes “respond 

to ‘weak signals’ with self-diagnosis and corrective action.”47 Weak signals are 

“small anomalies or deviances” that may be leading indicators of operational 

breakdown.48 

 

• Second, Experimentalism “reduces the information burden on the regulator” 

because it allows the regulator to adjust standards based on “observed experience” 

rather than a priori assumptions.49 

 

• Third, by granting “extensive discretion to local actors,” Experimentalism 

diversifies risk. It leaves the entire system less vulnerable to a single “regulatory 

mistake.”50 

                                                 
45 See Letter from Florence Houn, Dir., Office of Drug Evaluation III, Ctr. for Drug Evaluation and 
Research, U.S. Dep’t of Health & Human Servs., to Ellen Carey, Sr. Program Manager, Hoffman La-Roche 
(Aug. 12, 2005), available at 
http://www.accessdata.fda.gov/drugsatfda_docs/appletter/2005/018662s056ltr.pdf. 
46 See Sabel & Simon, supra note 1, at 34-35 (also mentioning the Massachusetts Toxics Use Reduction 
Act, the Occupational Safety and Health Administration’s Voluntary Protection and Strategic Partnership 
Programs, the EPA’s Project XL, the mining safety programs of Queensland and New South Wales, 
Australia, and the Department of the Interior’s Habitat Conservation Plans as examples of Experimentalist 
risk regulation). 
47 Id. at 39. 
48 Id. at 9-10. 
49 Id. at 39. 
50 Id. at 40. 
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• Fourth, the peer-review element of Experimentalism “readily propagates 

relevant technical and organizational advances.”51 As such, it facilitates faster 

learning and convergence toward best practices. 

 

Part II of this Paper considers each of these putative “advantages” of Experimentalism 

more thoroughly (and more critically). But before evaluating Experimentalism, it is 

useful to distinguish Experimentalism from non-Experimentalist modes of public 

administration. 

 

B. “Minimalism” 

  

Sabel and Simon see Experimentalism as a challenger to the incumbent 

“Minimalism,” which they describe as the “dominant liberal perspective on public policy 

implementation.”52 “Minimalism” refers to a cluster of institutional features, analytical 

processes, and regulatory strategies that “minimize frontline administrative discretion.”53 

Minimalism is characterized by its centralization of decisionmaking,54 its reliance on 

“proceduralized rulemaking,”55 its use of cost-benefit analysis to evaluate regulatory 

policies,56 and its preference for market-based solutions to regulatory challenges.57 The 

intellectual leaders of the Minimalist movement (at least according to Sabel and Simon) 

are Bruce Ackerman, Jerry Mashaw, and Cass Sunstein.58 

A credible case can be made that centralization, proceduralized rulemaking, cost-

benefit analysis, and market-based mechanisms all serve to minimize the discretion of 

                                                 
51 Id. 
52 Id. at 1. 
53 Id (emphasis added). In fact, Sabel and Simon claim that Minimalism “minimize[s] frontline 
administrative discretion and popular participation in administration.” Id. (emphasis added). However, as 
explained infra in Part II.B, certain elements of Minimalism may actually facilitate popular participation in 
administration.  
54 See Sabel & Simon, supra note 1, at 1. 
55 Id. at 39; see generally Jerry L. Mashaw, Improving the Environment of Agency Rulemaking: An Essay 
on Management, Games, and Accountability, 57 LAW & CONTEMP. PROBS. 185, 250 (1994) (on 
“proceduralized rulemaking”). 
56 Id. at 13-15. 
57 Id. at 15-18. 
58 Id. at 3. 
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“street-level bureaucrats.”59 Yet the term “Minimalism” masks several distinct policy 

perspectives. Importantly, the scholars whom Sabel and Simon label as “Minimalists” do 

not necessarily embrace each element of Minimalist regulation. Ackerman, for instance, 

rejects “British-style centralization” as a policy prescription for the United States.60 

Ackerman has also criticized the proceduralization of rulemaking in environmental law.61 

Likewise, Sunstein has lamented the inefficiencies of centralized risk management 

schemes.62 Mashaw’s work highlights the many failures of proceduralized rulemaking,63 

and Mashaw has called for reforms to the health care system that could fairly be 

described as Experimentalist.64 Mashaw has also raised doubts about the use of cost-

benefit analysis by regulators and by courts.65 These three writers probably agree more 

often than they disagree,66 but none of the three aligns perfectly with what Sabel and 

Simon see as the Minimalist dogma. 

                                                 
59 On the centralization of decisionmaking and the shrinking discretion of street-level bureaucrats, see Mark 
Bovens & Stavros Zouridis, From Street-Level to System-Level Bureaucracies: How Information and 
Communication Technology Is Transforming Administrative Discretion and Constitutional Control, 62 
PUB. ADMIN. REV. 174 (2002). On the discretion-limiting function of proceduralized rulemaking, see 
Antonin Scalia, Back to Basics: Making Law Without Making Rules, REG., July/Aug. 1981, at 25. On the 
discretion-limiting function of cost-benefit analysis, see Eric A. Posner, Controlling Agencies with Cost-
Benefit Analysis: A Positive Political Theory Perspective, 68 U. CHI. L. REV. 1137 (2001). On the 
discretion-limiting function of market-based governance, see John D. Donahue, Market-Based Governance 
and the Architecture of Accountability 1, in MARKET-BASED GOVERNANCE: SUPPLY SIDE, DEMAND SIDE, 
UPSIDE, AND DOWNSIDE (John D. Donahue & Joseph S. Nye Jr. eds., 2002). 
60 BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS 257 (1991). 
61 Bruce A. Ackerman & Richard B. Stewart, Reforming Environmental Law, 37 STAN. L. REV. 1333, 1344 
(1985) (lamenting “the ability of existing polluters to delay regulatory implementation by using legal 
proceedings to challenge the economic and engineering bases of [environmental] regulations”). 
62 See Pildes & Sunstein, supra note 4. 
63 See Jerry L. Mashaw & David L. Harfst, Regulation and the Legal Culture: The Case of Motor Vehicle 
Safety, 4 YALE J. ON REG. 257 (1987). 
64 See Jerry L. Mashaw & Theodore R. Marmor, The Case for Federalism and Health Care Reform, 28 
CONN. L. REV. 115, 117 (1995) (“Why not, then, let states choose how to reform American medicine? If it 
is uncertain how any new proposal would work out in practice, why run a single experiment, which might 
fail, on the whole country at once? Is it not precisely the genius of American federalism to permit not only 
experimentation to discover what works at one time, but continuous variation in policy prescriptions over 
time to accommodate changing conditions and differing preferences?”). 
65 See Jerry L. Mashaw, Against First Principles, 31 SAN DIEGO L. REV. 211, 223-24 (1994) (on the 
impossibility of accurately accounting for “intangible costs and benefits”); Jerry L. Mashaw, 
Administrative Due Process as Social-Cost Accounting, 9 HOFSTRA L. REV. 1423 (1981) (criticizing the 
Supreme Court’s use of cost-benefit analysis). 
66 See, e.g., Cass R. Sunstein, Let’s Hear It for Bureaucrats, N.Y. TIMES, Sept. 7, 1997, at __ (reviewing, 
and endorsing the views expressed in, JERRY L. MASHAW, GREED, CHAOS, AND GOVERNANCE: USING 
PUBLIC CHOICE TO IMPROVE PUBLIC LAW (1997)). But see Cass R. Sunstein, Congress, Constitutional 
Moments, and the Cost-Benefit State, 48 STAN. L. REV. 247, 254 n.23 (1996) (distinguishing own views on 
constitutional status of the New Deal from those expressed in BRUCE ACKERMAN, WE THE PEOPLE: 
FOUNDATIONS (1991)). 
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Moreover, by lumping centralization, rulemaking, cost-benefit analysis, and 

market-based mechanisms together under one label, Sabel and Simon ignore the diverse 

historical and intellectual origins of these various administrative modes. In order to 

understand what Experimentalism is, we must understand what Experimentalists are 

arguing against. That, in turn, involves separating the strands that Sabel and Simon have 

tangled together with their term “Minimalism.”67 

                                                 
67 One unfortunate feature of Sabel and Simon’s chosen terminology is that the term “Minimalism” is 
already used within the legal academy to describe a set of views that do not necessarily converge with those 
that Sabel and Simon label “Minimalist.” See Neil S. Siegel, A Theory in Search of a Court, and Itself: 
Judicial Minimalism at the Supreme Court Bar, 103 MICH. L. REV. 1951, 1963 (2005) (presenting an 
“operational definition” of Minimalism as a mode of Supreme Court jurisprudence in which Justices 
“intentional[ly] cho[ose] . . . to decide a case on the narrowest and shallowest grounds reasonably open to 
them, even though broader and deeper rationale(s) were reasonably available”); see also Christopher J. 
Peters, Assessing the New Judicial Minimalism, 100 COLUM. L. REV. 1454, 1459-60 (2000) (“[P]rocedural 
minimalism . . . holds that a court (particularly the Supreme Court) should do what is necessary to resolve a 
constitutional case, but should avoid issues not necessary to the resolution of that particular case. . . . 
[S]ubstantive minimalism . . . holds that the Court should presumptively avoid invalidating the government 
action challenged in a particular constitutional case, whether by upholding the action on the merits or by 
avoiding decision of the constitutional issue.”) (italicization in the original).  
 There are (at least) three ways to describe the relationship between judicial Minimalism and 
administrative Minimalism. First, one might say that judicial Minimalism is consistent with administrative 
Minimalism’s discretion-limiting objectives: judicial Minimalism harbors the same distrust of judges that 
regulatory Minimalism reserves for frontline administrators (or “street-level bureaucrats”). Cf. Michael C. 
Dorf & Charles F. Sabel, Drug Treatment Courts and Emergent Experimentalist Government, 53 VAND. L. 
REV. 831, 836-37 (2000) (contrasting the wide discretion of judges in drug treatment courts—which Dorf 
and Sabel see as examples of Experimentalism—with the “quite limited” scope of discretion for judges 
allowed by Sunstein’s judicial Minimalism).  

Second, one might say that judicial Minimalism is in conflict with administrative Minimalism and 
that the judicial Minimalists are actually aligned more closely with the administrative Experimentalists: 
both schools of thought cope with uncertainty by adopting rules that are context-specific rather than cross-
cutting. See Cass R. Sunstein, Burkean Minimalism, 105 MICH. L. REV. 353, 362 (2006) (“[I]n cases at the 
frontiers of constitutional law . . . , minimalists believe that justices lack relevant information; they do not 
have a full sense of the many situations to which a broad rule might apply. For this reason, minimalists fear 
the potentially harmful effect of decisions that reach far beyond the case at hand.”); see also Super, supra 
note 14, at 545-46 (suggesting that judicial Minimalism and administrative Experimentalism both reject 
“centralized, substantive . . . policymaking”).  

Third, one might say that judicial Minimalism is distinct from but conducive to administrative 
Minimalism: by consistently deferring to the executive branch, judicial Minimalists preserve a system in 
which the President calls the shots. See generally Owen Fiss, The Perils of Minimalism, 9 THEORETICAL 
INQ. L. 643 (2008) (on deference to the executive in judicial Minimalism); infra Parts II.B.1 & II.B.3 (on 
presidentialism in administrative Minimalism). 

Note that when Sunstein uses the term “Minimalism” in his work, he generally refers to judicial 
Minimalism, e.g. CASS R. SUNSTEIN, ONE CASE AT A TIME: JUDICIAL MINIMALISM AT THE SUPREME COURT 
(2001); Cass. R. Sunstein, Minimalism at War, 2004 S. CT. REV. 47, whereas when Sabel and Simon use 
the term “Minimalism,” they generally refer to administrative Minimalism, see Sabel & Simon, supra note 
1, at 4 n.5 (“We focus on the parallels among Sunstein, Ackerman, and Mashaw in their treatment of 
administrative policy implementation. In the sphere of constitutional adjudication, Ackerman rejects 
Sunstein’s Minimalism.”). This Paper follows the convention of Sabel and Simon while recognizing that 
those authors’ word choice was less than ideal given the high potential for confusion between the two 
concepts. 
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1. Centralization 

 

 Chronologically, regulatory centralization occurred first among the four elements 

that Sabel and Simon associate with Minimalism. While Sabel and Simon describe 

Minimalism as a post-New Deal movement,68 Dwight Waldo’s intellectual history of 

administrative centralization starts with an 1887 essay by Woodrow Wilson, then a young 

professor of political science at Bryn Mawr College. In his essay, Wilson forcefully 

argued for centralization based on the premise that it would lead to greater accountability 

for public administrators.69 According to Wilson:  

[L]arge powers and unhampered discretion seem to me the indispensable 
conditions of responsibility. Public attention must be easily directed, in each case 
of good or bad administration, to just the man deserving of praise or blame. There 
is no danger in power, if only it be not irresponsible. If it be divided, dealt out in 
shares to many, it is obscured; and if it be obscured, it is made irresponsible. But 
if it be centred . . . it is easily watched and brought to book.70  

 

For the Progressives, centralization meant not only a shift in authority from the local to 

the national level, but also “a general buildup of executive power” and “an organization 

on hierarchical, pyramidal lines.”71 Thus, Progressives sought not only the reallocation of 

power from local units toward the federal government; Progressives also called for the 

redistribution of power within each level of government toward the chief executive.72 By 

the time of World War I, the Progressive philosophy of centralization “had become the 

                                                 
68 See Sabel & Simon, supra note 1, at 2. 
69 DWIGHT WALDO, THE ADMINISTRATIVE STATE: A STUDY OF THE POLITICAL THEORY OF AMERICAN 
PUBLIC ADMINISTRATION 132 (2d ed. 2007) [1948] (describing Wilson’s 1887 essay The Study of 
Administration as “the outline of the orthodox position” on centralization within the Progressive 
movement). 
70 Woodrow Wilson, The Study of Administration, 2 Pol. Sci. Q. 197, 213-14 (1887); see also id. at 214 
(“The cook must be trusted with a large discretion as to the management of the fires and the ovens.”). Note 
that civil service reform at the federal level preceded civil service reform at the state and local level by 
many decades: the Pendleton Act, restricting patronage in federal employment, was passed in 1882, while 
over the course of the next two decades, only three states—New York, Massachusetts, and Ohio—passed 
civil reform requirements that applied to municipal-level employees. See Pamela S. Tobert & Lynne G. 
Zucker, Institutional Sources of Change in the Formal Structure of Organizations: The Diffusion of Civil 
Service Reform, 1880-1935, 28 Admin. Sci. Q. 22, 22-23 (1983). 
71 WALDO, supra note 69, at 132. 
72 Id. at 132. 
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working faith of reformism and political science.”73 According to Waldo, this “faith” was 

based largely on the perceived accountability advantages of centralized governance.74  

During the New Deal era, reformers “advance[d] new arguments for 

centralization.”75 In his 1933 essay Politics, Administration, and the “New Deal,” Luther 

Gulick (Sabel and Simon’s predecessor on the Columbia faculty by several decades) 

argued that centralization generates economies of scale in public administration76 as well 

as an “economy of citizen attention” in the public sphere.77 According to Gulick, “[l]ocal 

and state government news is in competition with all other news,” making it less likely 

that media (and, by extension, voters) will hold local and state officials accountable for 

regulatory failures.78 Larger-scale regulatory enterprises would attract more scrutiny and 

would thus be less vulnerable to domination by political bosses.79 Gulick was especially 

antagonistic toward governance by “guilds”—the 1930s antecedent to the industry self-

regulation encouraged by Experimentalism. According to Gulick, “[i]t is the central 

dogma of each of these guilds . . . that what is good for them is good for society. . . . The 

ludicrous absurdity of this attitude is obvious to every professional man except when 

applied to his own particular guild.”80 

 With the Great Depression as its catalyst, the New Deal converted centralization 

from a philosophy to a reality. By the late 1930s, “the national government had 

consolidated its constitutional, political, administrative, and fiscal preeminence”81 

                                                 
73 Id. at 133. 
74 See id. at 134 (“There was practically nothing added to the theoretical argument for centralization until 
the thirties.”). 
75 Id. at 135. 
76 Just as Sabel and Simon take their “Toyota” model of governance from private-sector developments of 
the 1990s—see Sabel & Simon, supra note 1, at 10-12, 31-32—Gulick took his “super-holding company” 
model of governance from private-sector developments of the early twentieth century. See Luther Gulick, 
Politics, Administration, and the “New Deal,” 169 ANNALS AM. ACAD. POL. & SOC. SCI. 55, 65 (1933) 
(“How far shall government use the tactics of J. P. Morgan and Company, of the A. T. & T., of Cities 
Service, of General Motors, of Samuel Insull? . . . Government must evidently participate in management, 
and participate on a scale with a master-plan objective which makes the present endeavor different in kind 
from anything we have heretofore attempted.”).  
77 Sabel & Simon, supra note 1, at 58. 
78 Id. at 58-59. 
79 Id. at 59. 
80 Id. at 56. 
81 Deil S. Wright, Federalism, Intergovernmental Relations, and Intergovernmental Management: The 
Origins, Emergence, and Maturity of Three Concepts Across Two Centuries of Organizing Power by Area 
and by Function, 381, 400, in HANDBOOK OF PUBLIC ADMINISTRATION (Jack Rabin, W. Bartley Hildreth & 
Gerald J. Miller eds., 2d ed. 1997). 
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(although states remained robust entities in their own right82). While governance shifted 

from the local and state levels to the national level, authority within the federal 

government shifted toward the executive branch and, within the executive branch, toward 

the White House.83 For the purposes of this Paper, there are two key lessons from this 

discussion of early-twentieth-century centralization. First, centralization gathered pace 

many decades before proceduralized rulemaking, cost-benefit analysis, and market-based 

mechanisms became defining features of public administration. Second, the initial 

impetus for centralization was not the desire to limit administrative discretion but the 

desire to grant “unhampered discretion” to the executive branch.84 

 

 2. Proceduralized Rulemaking 

 

By the early-to-mid 1920s, the Progressive push for centralization had elicited 

some (scattered) skeptical responses.85 In the 1930s, a more organized effort emerged to 

check the growth of executive branch power. In 1933, the American Bar Association 

convened a “Special Committee on Administrative Law,” which searched for cures to 

“the evils notoriously prevalent” among the growing number of administrative agencies 

in the executive branch.86 ABA leaders expressed concerns that the agglomeration of 

authority in executive-branch agencies was undermining the traditional separation of 

powers among the executive, legislative, and judicial branches. As ABA President-Elect 

                                                 
82 See id. (quoting J.T. PATTERSON, THE NEW DEAL AND THE STATES: FEDERALISM IN TRANSITION 202 
(1969) (“For all the supposed power of the New Deal, it was unable to impose all its guidelines on the 
autonomous 48 states.”)). 
83 See generally RICHARD E. NEUSTADT, PRESIDENTIAL POWER AND THE MODERN PRESIDENTS: THE 
POLITICS OF LEADERSHIP FROM ROOSEVELT TO REAGAN 135-137 (2d ed. 1990) [1960] (on presidential 
power in the Roosevelt years). 
84 As Jamison Colburn has observed, “alphabet agency principals” in the New Deal era implemented 
“rolling rule regimes,” albeit of a centralized variety. See Jamison E. Colburn, The Possibility of 
Experimentalist Administrative Agencies 103 n.252 (2007) (unpublished S.J.D. dissertation, Columbia Law 
School) (ProQuest Doc. ID 1372013261). Indeed, President Roosevelt urged executive branch officials to 
engage in “bold, persistent experimentation.” Id. Thus, the contrast that Sabel and Simon draw between 
centralization and Experimentalism may be overstated: centralization in the New Deal era exhibited one of 
the essential elements of Experimentalism, though without the devolution of decisionmaking that modern-
day Experimentalists advocate. 
85 See WALDO, supra note 69, at 139-141 (citing F. W. Coker, Dogmas of Administrative Reform: As 
Exemplified in the Recent Reorganization in Ohio, 16 AM. POL. SCI. REV. 399 (1922) and William H. 
Edwards, The State Reorganization Movement, 1 DAKOTA L. REV. 15 (1927)). 
86 Walter Gellhorn, The Administrative Procedure Act: The Beginnings, 72 Va. L. Rev. 219, 219 (1986) 
(quoting 59 A.B.A. Rep. 539 (1934)). 
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Jacob Lashly noted in a 1939 essay, “[t]he Boards and Bureaus” in the executive branch 

held adjudicative proceedings that were “judicial in character” and had “[r]elatively 

broad powers . . . to make and promulgate rules” that were “essentially legislative in 

character. Thus, it transpires that in the instance of administrative agencies, all three 

coordinate powers of government are, in a measure, compressed into one body and may 

be exercised by a single commission, or quite possibly, by a single person—an agent of 

the executive.”87 Lashly alleged that the “‘progressives,’ ‘liberals,’ and ‘radicals’ . . . 

desire to invest the national Government with totalitarian powers,” whereas Lashly and 

his ABA colleagues sought “to preserve the autonomy of the states and the liberties of the 

people.”88  

The ABA submitted an draft bill to Congress that would allow courts to strike 

down “the findings of all administrative boards and agencies” if those findings were 

“clearly erroneous” or “not supported by substantial evidence.” The proposal would also 

allow courts to strike down decisions and orders of agencies if they were “not supported 

by the findings of fact,” “issued without due notice or opportunity for fair hearing,” 

“beyond the jurisdiction of the agency,” or “otherwise contrary to law.”89 Similar 

language appeared in the bill that Senator Pat McCarran brought before the Senate in 

March 1946; that bill sailed through both chambers and became the Administrative 

Procedure Act (APA).90 The APA still serves as the legal blueprint for proceduralized 

rulemaking across the federal government. 

Under § 553 of the APA, administrative agencies must issue a “[g]eneral notice” 

before promulgating “substantive rules”;91 they must also afford “interested persons an 

opportunity to participate in the rule making through submission of written data, views, 

or arguments.”92 In most cases, the open comment period must last for a minimum of 

                                                 
87 Jacob M. Lashly, Administrative Law and the Bar, 25 Va. L. Rev. 641, 647-48 (1939);  see also 
Gellhorn, supra note 86, at 222 & n.9 (citing Lashly). 
88 See Lashly, supra note 87, at 658. 
89 Id. at 652. 
90 See Gelhorn, supra note 86, at 230-32. 
91 5 U.S.C. § 553(d) (2006) (indicating that § 553 applies to “substantive rules”); § 553(b)(3)(A) (creating 
an exception to the statute for “interpretative rules, general statements of policy, or rules of agency 
organization, procedure, or practice”). 
92 § 553(c). 
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thirty days.93 Agencies must “consider[] . . . the relevant matter presented” and, when 

promulgating final rules, must “incorporate . . . a concise general statement of their basis 

and purpose.”94 Courts have the authority to “set aside agency action, findings, and 

conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not 

in accordance with law.”95 Moreover, courts may set aside agency decisions and orders 

that are issued “without observance of procedure required by law.”96 Under certain 

circumstances, a court may also strike down an agency action that is “unsupported by 

substantial evidence.”97  

The passage of the APA in 1946 was only a first step toward “proceduralized 

rulemaking.” According to Jerry Mashaw, § 553 of the APA “lay relatively dormant . . . 

until the late 1960s and early 1970s[,] when Congress passed a series of health and safety 

statutes concerning motor vehicle safety, occupational safety and health, and 

environmental protection that . . . gave federal administrators extremely broad discretion 

to develop general regulations.”98 Relying on the APA, federal courts set aside a slew of 

agency regulations and administrative actions as “arbitrary and capricious,”99 “without 

observance of procedure required by law,”100 or “unsupported by substantial 

evidence.”101 According to several commentators, this trend toward “hard look” judicial 

                                                 
93 § 553 (d) (allowing a thirty-day comment period except for “(1) a substantive rule which grants or 
recognizes an exemption or relieves a restriction; (2) interpretative rules and statements of policy; or (3) as 
otherwise provided by the agency for good cause found and published with the rule”). 
94 § 553(c). 
95 § 706(2). 
96 § 706(2)(D). 
97 § 706(2)(E). This provision apples to cases in which the agency decision is based “on the record of an 
agency hearing provided by statute.” Id. 
98 Id. at 109-110. 
99 See, e.g., National Tire Dealers & Retreaders Ass’n v. Brinegar, 491 F.2d 31, 37 (D.C. Cir. 1974) 
(holding that the Secretary of Transportation’s order establishing “permanent labeling” requirements for 
new and retreaded tires “is an ‘arbitrary’ action that must be set aside under . . . the APA”). 
100 See, e.g., Silva v. Romney, 342 F. Supp. 783, 785 (D. Mass. 1972) (enjoining HUD from funding a 
housing development on woodland because the agency had not complied with statutes and regulations 
regarding environmentally sensitive projects, and noting that “a reviewing court . . . can . . . set aside 
agency action committed without observance of procedures required by law”). 
101 See, e.g., Florida Peach Growers Ass’n v. United States Dep't of Labor, 489 F.2d 120, 
129 (5th Cir. 1974) (setting aside an emergency OHSA rule that regulated employee 
exposure to pesticidies on fruit and tobacco farms because “[w]e find no substantial 
evidence in the record considered as a whole to support the determination by the 
Secretary that emergency temporary standards were necessary”). 
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review of agency action led to the “ossification” of § 553 rulemaking102 (although 

empirical studies suggest that the “ossification” critique overstates the extent to which 

“hard look” review retards regulation).103 

Although this brief discussion glosses over the many factors that contributed to 

the passage of the APA,104 and although it provides only a rough sketch of 

proceduralized, judicially reviewable rulemaking under that Act, the important lesson is 

that the proceduralization of public administration emerged from intellectual currents 

quite distinct from those that gave rise to centralization. Whereas the Progressive pro-

centralization push was motivated by the desire to grant “unfettered discretion” to the 

national executive, the APA came out of a countermovement that sought to “fetter” that 

discretion.  

In the 1980s and early 1990s, some scholars (Mashaw included105) expressed 

concerns that increasingly rigorous judicial review of agency rulemaking might lead 

agencies to shift toward less proceduralized modes of regulation. Antonin Scalia (in his 

professorial rather than judicial capacity) predicted that as a result of “the recent 

encumberment of rulemaking” by the courts, the “favored mode of law and policy” from 

the 1980s onward would be case-by-case adjudication” rather than ex ante rulemaking.106 

In 1992, Thomas McGarity warned that “[f]rustrated agencies are beginning to explore 

techniques for avoiding notice-and-comment rulemaking altogether.”107 However, the 

empirical record does not bear out these predictions. According to Anne Joseph 

McConnell, proceduralized rulemaking still “determines both relatively trivial and 

                                                 
102 See, e.g., Thomas O. McGarity, Some Thoughts on “Deossifying” the Rulemaking Process, 41 DUKE 
L.J. 1385, 1419, 1444 (1992); Richard J. Pierce, Jr., Seven Ways to Deossify Agency Rulemaking, 47 
ADMIN. L. REV. 59, 65 (1995). 
103 See, e.g., William S. Jordan III, Ossification Revisited: Does Arbitrary and Capricious Review 
Significantly Interfere with Agency Ability To Achieve Regulatory Goals Through Informal Rulemaking, 94 
NW. U. L. REV. 393 (2000); Patricia M. Wald, Regulation at Risk: Are Courts Part of the Solution or Most 
of the Problem?, 67 S. CAL. L. REV. 621 (1994). 
104 See generally Gellhorn, supra note 86, at 230-31 (discussing negotiations among members of Congress 
and Attorneys General under Presidents Roosevelt and Truman prior to the introduction of the McCarran 
bill). 
105 See Jerry L. Mashaw & David L. Harfst, Regulation and Legal Culture: The Case of Motor Vehicle 
Safety, 4 YALE J. ON REG. 257, 271-73. (1987)  
106 Antonin Scalia, Back to Basics: Making Law Without Making Rules, REG., July/Aug. 1981, at 25, 27. 
Scalia saw this trend as “unfortunate.” Id. 
107 McGarity, supra note 102, at 1393. 
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important public policies.”108 The U.S. Government Accountability Office’s database of 

federal rules shows a steady increase in rulemaking over time. The number of agency 

rules published in the Federal Register has increased from 1,049 in 1996 (the first year 

for which data is available) to 3,489 in 2009.109 The number of rules classified as “major” 

each year has increased by 79% over the same period.110 To paraphrase Mark Twain, the 

death of rulemaking has been greatly exaggerated. 

 

3. Cost-Benefit Analysis 

 

 The third element of modern administration that Sabel and Simon associate with 

Minimalism is cost-benefit analysis (CBA). The use of CBA in U.S. public 

administration dates at least as far back as the Flood Control Act of 1936, in which 

Congress instructed the Secretaries of War and Agriculture to “improve . . . navigable 

waters . . . for flood-control purposes if the benefits to whomsoever they may accrue are 

in excess of the estimated costs.”111 But CBA did not become a requirement for all 

regulations until February 1981, when President Reagain issued his landmark Executive 

Order 12,291 instructing all executive-branch agencies that “[r]egulatory action shall not 

be undertaken unless the potential benefits to society for the regulation outweigh the 

potential costs to society.”112 The order stated that at least sixty days prior to the 

finalization of a “major rule,” each agency would have to transmit a “Regulatory Impact 

Analysis” to the Office of Management and Budget (OMB). If the OMB Director deemed 

                                                 
108 Anne Joseph O’Connell, Political Cycles of Rulemaking: An Empirical Portrait of the Modern 
Administrative State, 94 VA. L. REV. 889, 898 (2008). 
109 GAO Federal Rules Database, U.S. GOV’T ACCOUNTABILITY OFFICE, http://www.gao.gov/fedrules (last 
visited Dec. 27, 2010). Granted, this statistic would not disprove McGarity’s conjecture if proceduralized 
rulemaking took a nosedive between 1992 (when he issued his prediction) and 1996 (when the GAO 
database begins). But see Jason Webb Yackee & Susan Webb Yackee, Administrative Procedures and 
Bureaucratic Performance: Is Federal Rule-making ‘Ossified’?, 20 J. PUB. ADMIN. RES. & THEORY 261 
(2010) (analyzing rulemaking activity from 1983 onward and finding no evidence of ossification before the 
mid-1990s). 
110 Id (from forty-seven major rules in 1996 to eighty-four in 2009).  
111 Flood Control Act of 1936, Pub. L. No. 74-738, §§ 1, 2, 49 Stat. 1570-71. On the early history of cost-
benefit analysis in U.S. public administration, see generally A.R. Prest & R. Turvey, Cost-Benefit Analysis: 
A Survey, 75 Econ. J. 683, 683-84 (1965). 
112 See Executive Order 12,291, 46 Fed. Reg. 13,193 (Feb. 19, 1981).  
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an agency’s CBA to be insufficient, the Director could “[r]equire an agency to obtain and 

evaluate . . . additional relevant data from any appropriate source.”113 

 Executive Order 12,291 significantly increased the power of the White House vis-

à-vis executive-branch agencies.114 The basic thrust of the order has survived three 

changes in partisan control of the White House: Presidents Clinton,115 Bush,116 and 

Obama117 have all affirmed the principles set forth in the Order. President Clinton’s 

Executive Order 12,866 tinkered with the Reagan regime slightly, reassigning several 

CBA-related tasks from the OMB Director to the Administrator of the Office of 

Information and Regulatory Affairs (OIRA) (who then reports to the OMB Director).118 

Professor Sunstein currently occupies the post of OIRA Administrator under President 

Obama.119 

Proponents of the White House’s cost-benefit analysis regime justify it using 

some of the same arguments that pro-centralization Progressives advanced a century 

earlier. For instance, Eric Posner has argued that “[t]he purpose of requiring agencies to 

perform cost-benefit analysis is . . . to ensure that elected officials maintain power over 

agency regulation.”120 Accordingly, “[e]valuation of cost-benefit analysis should be 

based on its usefulness for . . . enhancing the control of elected officials . . . .”121 

                                                 
113 Id. 
114 See Cass R. Sunstein, Cost-Benefit Analysis and the Separation of Powers, 23 Ariz. L. Rev. 1267, 1268 
(1981) (“Executive Order No. 12,291 is an effort to ensure that the Presidency, through the Office of 
Management and Budget . . . , will control the exercise of executive agency discretion under regulatory 
statutes. Although there are historical antecedents for the order, no other President has gone nearly so far. 
In particular, no other President has . . . accorded to officials close to the President such wide-ranging 
supervisory power over the basic decision whether regulatory action should be taken.”). 
115 See Executive Order 12,866, 58 Fed. Reg. 51,735, 51,735 (Oct. 4, 1993) (“In deciding whether and how 
to regulate, agencies should assess all costs and benefits of available regulatory alternatives . . . .”); id. at 
51,740-44 (providing for review of agency cost-benefit analysis by the Office of Information and 
Regulatory Affairs (OIRA) within the OMB). 
116 See Executive Order 13,422, 72 Fed. Reg. 2,763 (Jan. 18, 2007) (amending Executive Order 12,866 and 
requiring that each agency present to OMB an annual estimate of the “combined aggregate costs and 
benefits of all its regulations planned for that calendar year”).  
117 See Gabriel Nelson, Obama Overhaul of Regulatory Reviews Now Seen as Unlikely, N.Y. Times, July 
14, 2010, http://www.nytimes.com/gwire/2010/07/14/14greenwire-obama-overhaul-of-regulatory-reviews-
now-seen-45978.html.  
118 See Executive Order 12,866, supra note 115. 
119 See About OIRA, Office of Mgmt. & Budget, http://www.whitehouse.gov/omb/inforeg (last visited Dec. 
27, 2010). 
120 Eric A. Posner, Controlling Agencies with Cost-Benefit Analysis: A Positive Political Theory 
Perspective, 68 U. CHI. L. REV. 1137, 1141 (2001).  
121 Id. 
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 There are, however, important differences between the intellectual origins of 

centralization and CBA in the modern administrative state. The Wilsonian argument for 

centralization was bound up with a pro-regulatory agenda,122 whereas Reagan-era CBA 

was implicitly deregulatory. Executive Order 12,291 stated that “[r]egulatory action shall 

not be undertaken unless the potential benefits to society from the regulation outweigh 

the potential costs to society,”123 but it did not include the logical correlate: that 

regulatory action shall be taken if the potential benefits to society outweigh the potential 

costs. Importantly, the use of CBA in the executive branch has evolved over the past 

three decades such that CBA is now a catalyst for efficient regulations as well as a check 

on inefficient ones.124 But the ideological impulses that gave rise to Executive Order 

12,291 contrast starkly with those that motivated the Progressive-era push for 

centralization. 

 

 4. Market-Based Mechanisms 

 

 A fourth feature that Sabel and Simon see as characteristic of Minimalism is an 

emphasis on “public interventions that incorporate market concepts.”125 As an illustration 

of this tendency, they cite Bruce Ackerman and Richard Stewart’s 1985 essay on 

Reforming Environmental Law,126 which analogized 1970s-style EPA regulations to 

“Soviet-style central planning.”127 As Ackerman and Stewart summarized the pre-

Reagan-era status quo, “If an industrial process or product generates some nontrivial risk, 

the responsible plant or industry must install whatever technology is available to reduce 

or eliminate this risk, so long as the costs of doing so will not cause a shutdown of the 
                                                 
122 See Larry Walker, Woodrow Wilson, Progressive Reform, and Public Administration, 104 POL. SCI. Q. 
509, 513 (1989) (noting that legislation signed by Wilson, including the Federal Reserve Act of 1913, the 
Federal Trade Commission Act of 1914, and the Clayton Antitrust Act of 1914, “produced expansion of 
national-government control over areas not regulated by national government when Wilson took office in 
1913”). 
123 See Executive Order 12,291, supra note 112, at § 2(b). 
124 See infra II.C. 
125 Sabel & Simon, supra note 1, at 1; see also id. at 7 (“At the level of implementation, the Minimalists 
have a preference, where feasible, that regulatory programs take a form that complements or induces 
markets.  The core examples are tradeable emissions permits and school or housing vouchers.”).  
126 Id. at 7 n.13 (citing Bruce A. Ackerman & Richard B. Stewart, Reforming Environmental Law, 37 STAN. 
L. REV. 1333 (1985)). 
127 Bruce A. Ackerman & Richard B. Stewart, Reforming Environmental Law, 37 STAN. L. REV. 1333, 
1334 (1985). 
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plant or industry.”128 The EPA’s so-called “Best Available Technology” (BAT) regime 

relied on centralization of authority and proceduralized rulemaking.129 Ackerman and 

Stewart argued against this mode of regulation: “Uniform BAT requirements waste 

billions of dollars annually by ignoring variations among plants and industries in the cost 

of reducing pollution and by ignoring geographic variations in pollution effects.”130 In 

response to the perceived failures of centralization and proceduralized rulemaking in 

environmental policy, Ackerman and Stewart proposed a “system of tradeable rights”: the 

government would issue pollution “permits” to various firms, which would then have the 

opportunity to transfer the permits on an open market.131 This would “creat[e] a powerful 

financial incentive for those who can clean up most cheaply to sell their permits to those 

whose treatment costs are highest.”132  

Reforming Environmental Law explicitly sought to remove discretion from 

federal agencies—an objective that Sabel and Simon see as central to the Minimalist 

agenda. As Ackerman and Stewart wrote: 

Instead of giving the job of economic and technological assessment to 
bureaucrats, the marketable rights mechanism would put the information-
processing burden precisely where it belongs: upon business managers and 
engineers who are in the best position to figure out how to cut back their plants’ 
pollution costs.133  
 

In the past quarter century, “marketable rights mechanism[s]” such as the system 

Ackerman and Stewart propose have become a standard feature of environmental 

governance.134 Although Congress continues to reject “cap and trade” for greenhouse gas 

emissions,135 cap-and-trade programs such as the Sulfur Allowance Trading Program and 

the South California Regional Clean Air Incentives Market (RECLAIM) are becoming 

                                                 
128 Id. at 1335. 
129 Id. (“BAT requirements are largely determined through uniform federal regulations.”). 
130 Id.; see also id. at 1336 (“BAT involves the centralized determination of complex scientific, 
engineering, and economic issues regarding the feasibility of controls on hundreds of thousands of 
pollution sources.”). 
131 Id. at 1341. 
132 Id. 
133 Id. at 1343. 
134 See Thomas Dietz, Elinor Ostrom & Paul C. Stern, The Struggle to Govern the Commons, 302 SCI. 
1907, 1909 (2003) (noting that “market-based systems . . . that define a limit to environmental withdrawals 
or emissions and permit free trade of allocated allowances . . . have become popular” in the United States). 
135 See Alan Greenblatt, How Cap And Trade Was ‘Trashed,’ NAT’L PUB. RADIO, Apr. 26, 2010, 
http://www.npr.org/templates/story/story.php?storyId=126280761. 
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increasingly common tools for addressing air pollution.136 Tradable permits regimes have 

responded to a range of other regulatory challenges, including the allocation of water 

rights in Western states,137 conservation of Pacific halibut and sablefish stock,138 

allocation of grazing rights on federal lands, and preservation of sensitive wetland 

areas.139 The EPA has approved more than 100 tradable permit programs that address 

water quality concerns, including a vibrant market for nitrate discharge rights on the 

Long Island Sound.140 Under Executive Order 12,866, agencies are required to “identify 

and assess available alternatives to direct regulation . . . such as user fees or marketable 

permits” before promulgating new rules.141 While Ackerman and Stewart initially 

presented their market-based proposal as an alternative to the centralization of authority 

and the proceduralization of rulemaking that characterized the modern administrative 

state, market-based mechanisms have been integrated into the administrative state over 

the past quarter-century. 

*** 

As the above inquiries into the intellectual and historical origins of centralization, 

proceduralized rulemaking, cost-benefit analysis, and market-based governance reveal, 

these four elements of the modern administrative state are distinct and, in some respects, 

contradictory. Whereas the pro-centralization Progressives sought to give “unfettered 

discretion” to the executive, early advocates of the APA pushed for proceduralized 

rulemaking in order to fetter that discretion. The cost-benefit analysis regime restores 

executive control over the administrative agencies, but—unlike New Deal-era 

centralization, cost-benefit analysis was initially motivated by an antiregulatory animus. 

Market-based mechanisms were hailed by Ackerman and Stewart as an alternative to the 

                                                 
136 Reimund Schwarze & Peter Zapfel, Sulfur Allowance Trading and the Regional Clean Air Incentives 
Market: A Comparative Design Analysis of Two Major Cap-and-Trade Permit Programs?, 17 ENVTL. & 
RES. ECON. 279, 286 (2000). 
137 See Charles W. Howe, Increasing Efficiency in Water Markets: Examples from the Western United 
States 79, in WATER MARKETING: THE NEXT GENERATION (Terry Lee Anderson & Peter Jensen Hill eds. 
1997). 
138 See Bonnie G. Colby, Cap-and-Trade Policy Challenges: A Tale of Three Markets, 76 LAND ECON. 638, 
646-48 (2000). 
139 See Tom Tietenberg, Tradable Permits in Principle and Practice, 14 PENN ST. ENVTL. L. REV. 251 
(2006). 
140 See ENVTL. PROTECTION AGENCY, WATER QUALITY TRADING EVALUATION: FINAL REPORT ch. 1, at 2 
(Oct. 2008), available at http://www.epa.gov/evaluate/pdf/wqt.pdf. 
141 See Executive Order 12,866, supra note 115. 
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centralization and proceduralization of regulation. The Ackerman-Stewart proposal also 

reflects doubts about whether regulators accurately calculate costs when weighing 

pollution control strategies. 

Importantly, the modern administrative state has incorporated all four elements of 

Minimalism. However, it is inaccurate to say that all four elements are part and parcel of 

a single “dominant perspective.”142 Moreover, none of the scholars that Sabel and Simon 

associated with “Minimalism” have embraced all four elements or offered a 

comprehensive defense of the modern administrative state in the face of Experimentalist 

attacks. It is to that task that this Paper now turns. 

 

II. Experimentalism vs. Minimalism: A Theoretical Inquiry 

 

 This Part evaluates Sabel and Simon’s arguments against centralization, 

proceduralized rulemaking, cost-benefit analysis, and market-based mechanisms. In 

particular, it evaluates these Minimalist modes of regulation in comparison to the 

Experimentalist alternatives of decentralization and rolling rulemaking. Section II.A 

argues that the devolution of decisionmaking to local units may lead to policies that fail 

to account for risk externalities. Moreover, decentralization of decisionmaking often 

leads to a diffusion of responsibility and a pass-the-buck mentality with regard to risk. 

Section II.B argues that rolling rulemaking often strains the resources of public interest 

groups and, as a result, may tilt the regulatory balance toward regulated entities (and thus 

away from regulation). Moreover, one of the virtues of rolling rulemaking—

responsiveness to new information—may actually be a vice with regard to low-

probability, high-cost risks because most new empirical observations in these realms are 

not likely to have significant probative value. Section II.C considers the role of cost-

benefit analysis in risk regulation. While Sabel and Simon argue that cost-benefit analysis 

is insensitive to innovation, I argue that advances in the economic modeling of 

endogenous technological change are (slowly) rendering this criticism obsolete. 

Moreover, while Sabel and Simon claim that in practice, cost-benefit analysis reduces the 

                                                 
142 Cf. Sabel & Simon, supra note 1, at 1 (“Minimalism is our name for the dominant liberal perspective on 
public policy implementation in contemporary legal scholarship.”). 
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transparency of the regulatory process, I show that CBA often has the opposite effect. 

Finally, Section II.D considers Sabel and Simon’s critique of market-based mechanisms 

(MBMs) in risk regulation. I argue that Sabel and Simon’s critique of MBMs is based on 

several misconceptions regarding market-based governance. 

 

A. Centralization vs. Devolution 

 

 The devolution of decisionmaking to local units is an essential element of 

Experimentalism.143 However, according to Sabel and Simon, “Experimentalism is not 

adequately summarized as ‘decentralization.’”144 Rather, “Experimentalism . . . combines 

decentralization of operative control with central coordination of the evaluation of 

results.”145 Thus, according to Sabel and Simon, “Experimentalist institutions confound 

the distinction between centralization and decentralization of authority.”146 

 There are three reasons to believe that the Experimentalist approach to 

(de)centralization will yield perverse results in the realm of risk regulation: 

First, in Experimentalist arrangements, local decisionmaking units will internalize 

the costs—but not the benefits—of their risk mitigation activities. As Richard Posner 

points out, “with respect to most catastrophic risks almost by definition . . . the harmful 

costs of a true catastrophe are unlikely to be limited to a single nation.”147 This statement 

is even more likely to be true when the word “nation” is replaced with “state,” “city,” or 

“firm.” In these circumstances, the decentralized decisionmaking unit may not invest as 

much in risk mitigation as it would if the unit bore all the losses from a potential disaster. 

Thus, each individual unit has a perverse incentive “to graze . . . the commons of risk.”148  

Importantly, “central coordination of the evaluation of results” will not 

necessarily solve the problem of risk externalities. With regard to catastrophic (i.e. low-

probability, high-cost events), underinvestment in risk mitigation is unlikely to show up 

in the “results,” except in rare circumstances. In most years, a nuclear power plant will 
                                                 
143 Id. at 1. 
144 Id. at 31 n.55. 
145 Id. at 31. 
146 Id. at 33. 
147 RICHARD A. POSNER, CATASTROPHE: RISK AND RESPONSE 124 (2004). 
148 See Ernst-Jan C. Wit, The Ethics of Chance, ch. 4, pt. D (May 1997) (unpublished Ph.D. dissertation, 
Pennsylvania State University), available at http://www.math.rug.nl/~ernst/ethics_of_chance.htm. 
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not experience a meltdown; a systemically important financial institution will not fall into 

insolvency; an offshore drilling rig will not spill millions of gallons of crude oil. 

“[E]valuation of results” will not ferret out the units that underinvest in risk mitigation—

except after a catastrophe, at which point the “evaluation of results” is too late. Even if 

units are ranked against each other, as occurs in some Experimentalist regimes,149 the 

peer-review element of Experimentalism will not address systematic factors that lead all 

units to underinvest in risk mitigation. 

Second, the decentralization of decisionmaking conflicts with the principle of 

“economy of citizen attention,” as Professor Gulick noted nearly seven decades ago.150 

When water quality regulations are set nationally, clean water advocates have to persuade 

the EPA administrator that contaminant limits should be lower.151 If each water system 

sets its own rules, then clean water advocates must fight that battle 54,700 times (once for 

each water system in the country).152 Admittedly, the decentralization of decisionmaking 

creates more opportunities for direct citizen participation in setting policy. But in light of 

well-document trends toward civic disengagement at the local level (which contrasts with 

continued citizen attention toward national-level politics),153 the decentralization of 

decisionmaking may produce profoundly undemocratic effects. Instead of facilitating 

citizen participation in policymaking, decentralization may move policymaking out of the 

public view. 

Third, by “confound[ing] the distinction between centralization and 

decentralization of authority,” Experimentalism may generate even more perverse 

incentives for politicians with regard to risk regulation than a pure decentralized regime. 

                                                 
149 See, e.g., Sabel & Simon, supra note 1, at 36 (noting that in the Experimentalist approach to nuclear 
power plant regulation, “plants are ranked annually on their overall performance with regard to operating 
safety”) (emphasis added). 
150 See Gulick, supra note 76, at 58. 
151 Cf. Charles Duhigg, U.S. Bolsters Chemical Restrictions for Water, N.Y. TIMES, Mar. 22, 2010, 
http://www.nytimes.com/2010/03/23/business/23water.html (noting that the EPA plans to overhaul 
nationwide drinking regulations in response to growing concerns from scientists and activists). 
152 See Charles Duhigg, Millions in U.S. Drink Dirty Water, Records Show, N.Y. TIMES, Dec. 7, 2009, 
http://www.nytimes.com/2009/12/08/business/energy-environment/08water.html. 
153 “Americans seem to follow national election campaigns no less today than three or 
four decades ago.” ROBERT D. PUTNAM, BOWLING ALONE: THE COLLAPSE AND REVIVAL 
OF AMERICAN COMMUNITY 37 (2001). But “[t]he frequency of virtually every form of 
community involvement [in political activity] . . . declined significantly” between 1973 
and 1994. Id. at 40-41. 
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Ben Depoorter has developed this argument in greater detail in the context of natural 

disaster management (a subset of risk regulation).154 According to Depoorter, when 

regulatory responsibilities are spread across various levels of government, voters are 

unlikely to understand the precise allocation of duties.155  In the event of a disaster, voters 

are likely to hold officials at all levels of government accountable for risk management 

failures. Conversely, risk mitigation activities by officials at one level of government will 

produce political benefits shared across all levels of government.156 If voters do assign 

responsibility for taxation to the level of government that levies the tax, then each level of 

government internalizes all the fiscal costs of its risk mitigation activities but not all the 

benefits.157 Thus, “political actors will free ride on the efforts of their peers who do 

engage in preparation and planning. The result is an undersupply of disaster preparation 

policies.”158 

In this respect, a system of shared accountability might be even less likely than a 

pure decentralized regime to yield the optimal amount of investment in risk mitigation. 

Under pure decentralization (or, for that matter, pure centralization), the allocation of 

responsibility is a less cognitively demanding task for voters. In other words, when the 

distribution of duties is clear-cut, voters are more likely to get it right. In a decentralized 

regime, voters are likely to punish local officials (and only local officials) for risk 

management failures. In a centralized regime, voters are likely to punish national officials 

(and only national officials) for failure. In a mixed system, voters are likely to spread 

their ire across levels of government, which may mean that no level of government bears 

the full political costs of risk regulation failures. If Experimentalism is indeed a hybrid 

between centralization and decentralization (as Sabel and Simon maintain), then it might 

lead to the worst of both worlds: neither central nor local officials have adequate 

                                                 
154 Ben Depoorter, Horizontal Political Externalities: The Supply and Demand of Disaster Management, 56 
DUKE L.J. 101 (2006). 
155 Id. at 105. 
156 To see why this is the case, imagine that there are two possible states of the world—a disaster state and a 
disaster-free state—and that whenever any level of government invests in risk mitigation, the probability of 
the disaster-free state rises. Moreover, the political standing of politicians at all levels of government will 
be higher in the disaster-free state than in the disaster state. Thus, when one level of government invests in 
risk mitigation, it generates political benefits that spill over to other levels of government. 
157 See generally Paul Seabright, Accountability and Decentralisation in Government: An Incomplete 
Contracts Model, 40 EUR. ECON. REV. 61 (1996) (presenting a public choice model of decentralization in 
the presence of interjurisdictional spillovers).   
158 Depoorter, supra note 154, at 113.  
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incentives to invest in risk management, so prevention and mitigation will be under-

produced in the aggregate.159  

 

B. Rigid vs. “Rolling” Rulemaking 

 

 Experimentalism self-consciously borrows notions of “learning by monitoring” 

and “continuous improvement” from private-sector practices such as the Toyota 

Production System.160 But continuous learning requires a continuous flow of new 

information that carries evidentiary value. As Section II.B.1 shows, that Experimentalist 

assumption breaks down in the context of low-probability events: new information may 

yield very few insights regarding the relative effectiveness of alternative regulatory 

interventions. In these cases, “rolling” rulemaking may be no better informed than 

rulemaking that is based on a priori assumptions. 

 In fact, there are reasons to believe that Experimentalist regimes will generate 

even less accurate predictions of low-probability events than will regimes whose 

predictions are based on a priori assumptions. As Section II.B.2 discusses, human 

decisionmakers inevitably rely on the availability heuristic when shaping predictions. 

When the probability of failure is low, the most “available” observations are likely to be 

observed successes. Thus, when Experimentalist regimes update their risk assessments 

based on new information, those regimes may trend toward underestimating catastrophic 

risks. 

 This problem is exacerbated by the political economy of rolling rulemaking, 

which strains the resources of public interest groups and other pro-regulatory forces more 

than it strains the resources of regulatees. As Section II.B.3 shows, Experimentalism 

transforms regulation from a single-period game into a war of attrition. Such regulatory 

environments will favor parties whose mobilization costs are lower (i.e. homogenous 

special interests with a large stake in the regulatory outcome). The result is that rolling 

rulemaking will be systematically vulnerable to “capture” by special interests. 

                                                 
159 See id. at 104 (defining “political externalities”). 
160 Sabel & Simon, supra note 1, at 31; see also William Simon, Toyota Jurisprudence: Legal Theory and 
Rolling Rule Regimes (Columbia Law Sch., Pub. Law & Legal Theory Working Group Paper No. 04-79, 
Oct. 2004), available at http://ssrn.com/abstract=602626. 
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 1. The Problem of “Black Swans” 

 

 Catastrophic risks such as terrorist attacks, nuclear meltdowns, and stock market 

crashes are, to use Nassim Nicholas Taleb’s phrase, “black swans.”161 They are low-

probability events whose occurrence cannot be predicted based on past experience. As 

Taleb writes: 

[R]are events cannot be estimated from empirical observation since they are rare. 
We need an a priori model representation for that; the rarer the event, the higher 
the error in estimation from standard frequency sampling, hence the higher the 
dependence on an a priori representation that extrapolates into the tails.162 
 

Three types of “black swan” events are particularly relevant to risk regulation: (1) 

independent binary event risks with low absolute probabilities; (2) fat tail risks; and (3) 

risks in which the worst-case scenario transpires years, decades, or centuries after 

decisions regarding regulatory inputs are made. 

 

Independent Binary Event Risks with Low Absolute Probabilities. Imagine 

that a regulator is considering a choice between two policy alternatives. Option A will 

result in disaster (D) with probability p. Option B will never result in D, but the 

investment in risk mitigation under option B imposes a cost (C) over and above the cost 

of risk mitigation under option A.163 If the regulator acts purely in the public interest and 

if the social welfare function is neutral to risk, then the regulator should adopt option B 

over A if and only if p • D > C. (At p • D  = C, the regulator will be indifferent between 

A and B.) 

 Assume that C and D are calculable but that p is unknown. Policy 

experimentation might generate some insights regarding the true value of p. Let C/D = 

0.1, such that A is preferable to B if p < 0.1. If the regulator adopts option A and 

observes outcomes over a number of periods, the regulator would have to collect—at 

                                                 
161 See NASSIM NICHOLAS TALEB, THE BLACK SWAN: THE IMPACT OF THE HIGHLY IMPROBABLE (2007). 
162 See N. N. Taleb, Common Errors in Interpreting the Ideas of The Black Swan and Associated Papers 3 
(NYU Poly Inst., Working Paper, Oct. 18, 2009), available at http://ssrn.com/abstract=1490769 (bolding, 
italicization, and underlining in the original).  
163 Assume that occurrences of disaster fall on a probability distribution that is known to be binomial 
(although the parameter values of the distribution under option A are unknown). 
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minimum—observations from thirty-four periods before she could conclude at the 95% 

confidence level that p is in fact less than 0.1. (This assumes that no disaster occurs in 

any of the periods that the regulator observes.)164 

 Now let C/D = 0.01 such that A is only preferable to B if p < 0.01. Under these 

conditions, the regulator would have to collect—at minimum—observations from 361 

periods before the regulator could conclude at the 95% confidence level that p is in fact 

less than 0.01. 

 For some of the risks that Sabel and Simon discuss, the true value of C/D may be 

even lower than 0.01. Consider the case of nuclear energy. The real-life equivalent of 

“Option A” is the civilian nuclear power status quo. The real-life equivalent of “Option 

B” is a total ban on civilian nuclear energy. Under Option A, there is a nonzero (though 

perhaps very low) probability of a Chernobyl-style nuclear meltdown. Option B 

eliminates that risk, but at a very high cost: society would lose all the air quality and 

energy security benefits it currently reaps from using nuclear power in (partial) place of 

fossil fuels. If we thought that the risk of another Chernobyl were in the 1% range, 

Americans might not embrace civilian nuclear energy as readily as we do.165  

 In fact, we have reason to believe that the risk of a Chernobyl-style meltdown in 

the United States is much lower than 1%. According to Richard Rhodes, “[n]o 

commercial reactor in the United States is designed anything like the RMBK [a.k.a. 

Chernobyl] reactor.”166 Physicist Bernard Cohen states that if a Chernobyl-like meltdown 

occurred at a plant with a “U.S.-style” containment structure, “none of the radioactivity 

would have escaped, and there would have been no injuries or deaths.”167 Moreover, 

“16,000 deaths [are] caused every year by air pollution from coal-burning power plants in 

                                                 
164 A convenient calculator for the binomial test can be found at Normal Approximation to the Binomial 
Test Calculator, DIMENSION RESEARCH, INC., 
http://www.dimensionresearch.com/resources/calculators/normal.html (last visited Dec. 23, 2010). 
165 See Jeffrey M. Jones, Support for Nuclear Energy Inches Up to a New High, GALLUP (Mar. 20, 2009), 
available at http://www.gallup.com/poll/117025/support-nuclear-energy-inches-new-high.aspx (reporting 
that 59% of Americans “favor the use of nuclear energy as one of the ways to provide electricity for the 
U.S.”). 
166 RICHARD RHODES, NUCLEAR RENEWAL ch. 5 at __ (1993), available at 
http://www.pbs.org/wgbh/pages/frontline/shows/reaction/readings/chernobyl.html. 
167 Id. (quoting Cohen). 
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the United States alone.”168 In light of these considerations, there are strong arguments 

for choosing “Option A” over “Option B.” 

 Yet our (low) estimate of the probability of a Chernobyl-like disaster in the 

United States is not based on empirical observations. Rather, it is based on a priori 

reasoning (e.g., Professor Cohen’s comparison of containment structures). The first 

commercial nuclear power plant in the United States went online in December 1957.169 

Assuming (rather heroically170) that the probability of a Chernobyl-like disaster in the 

United States has remained constant since then, the nonoccurrence of a Chernobyl-like 

disaster in the United States over the past fifty-three years supports the conclusion (at the 

95% confidence level) that the annual probability of a Chernobyl-in-the-U.S. is less than 

7%. If one believes that the probability is in fact much lower than 7%, then that belief 

must be based on reasoning other than induction from the sector’s track record. 

The Experimentalist approach of learning-by-monitoring is even more 

problematic when applied to events that are exponentially less probable than a nuclear 

meltdown but that carry costs that are exponentially higher. Consider the example of the 

Relativistic Heavy Ion Collider (RHIC) at Brookhaven National Laboratory in Upton, 

New York. Subatomic particle collisions at RHIC conceivably “could transform the 

entire planet Earth into an inert hyperdense sphere about one hundred meters across’”171 

(a scenario that Richard Posner, for one, is worried enough about to mention on several 

occasions).172 Estimates of the probability that this “killer strangelet” scenario will occur 

during RHIC’s ten-year life vary widely—from 10-5 (one in 100,000) to 10-21 (one in a 

sextillion).173 If the probability of a strangelet scenario is below a very low threshold, 

                                                 
168 Id. 
169 See History, U.S. Nuclear Regulatory Comm’n, http://www.nrc.gov/about-nrc/emerg-
preparedness/history.html (last updated Oct. 20, 2010). 
170 The annual probability of a Chernobyl-like disaster in the United States has decreased with the 
development of safer nuclear technology, but it has also increased with the expansion in the number of 
operating plants. 
171 See MARTIN REESE, OUR FINAL HOUR: A SCIENTIST'S WARNING: HOW TERROR, ERROR, AND 
ENVIRONMENTAL DISASTER THREATEN HUMANKIND'S FUTURE IN THIS CENTURY - ON EARTH AND BEYOND 
120-21 (2003)).  
172 See RICHARD A. POSNER, CATASTROPHE: RISK AND RESPONSE 30-35 (2004); Richard A. Posner, 
Efficient Responses to Catastrophic Risk, 6 CHI. J. INT’L L. 511, 519-21 (2006);  
173 Compare Adrian Kent, A Critical Look at Risk Assessments for Global Catastrophes, 24 Risk Anal. 157, 
159 with R. L. Jaffe et al., Review of Speculative “Disaster Scenarios” at RHIC, 72 Rev. of Modern 
Physics 1125, 1138 (2000) . But see Kent, supra, at 159 (noting that these “empirically derived risk bounds 
could be invalidated if some additional pessimistic hypotheses were correct”). 



Daniel Hemel 
Legal Theory Workshop -- Final Paper -- Working Draft 

 32

then the scientific knowledge gained from particle accelerations likely outweighs the 

social cost of added risk. It is difficult to calculate this threshold precisely: the calculation 

involves, on the one hand, assigning a quantitative (e.g. dollar) value to intangible 

scientific advances, and, on the other hand, assigning a quantitative (e.g. dollar) value to 

the extinction of all forms of life on earth. Nonetheless, Cambridge quantum physicist 

Adrian Kent has argued on the basis of a set of plausible assumptions174 that RHIC’s 

operation is not cost-justified if the risk of a killer strangelet scenario is greater than 

(roughly) 2 x 10-11. Importantly, the fact that RHIC has run for ten years without 

producing a killer strangelet has little bearing on this debate: one would need to collect 

billions of years worth of observations before this empirical evidence would become even 

remotely relevant to the disagreement among various estimates of strangelet probabilities. 

Although RHIC is an extreme case (p is unusually low, and D is unusually high), the 

example illustrates the problem with Experimentalist approaches to the regulation of 

event risks with very low absolute probabilities. Under these conditions, learning-by-

monitoring leads to very little learning. 

 

Fat Tail Risks. Even for random variables that are continuous rather than binary, 

empirical observations may carry limited probative value unless we believe that the 

underlying probability distribution conforms to a standard (and permanent) shape. 

Consider the case of daily stock-market returns. These returns appear to follow a 

“random walk” pattern175; however, daily stock-market returns do not conform to the 

normal distribution. A five-sigma event (i.e. a movement of five standard errors, or 

“sigmas,” from the mean) should occur with probability 3 x 10-6 according to the normal 

distribution (or once every 10,000 years). In fact, the S&P 500 index experienced 

approximately thirty such five-sigma events in the 1929 to 2003 period.176 

                                                 
174 See Kent, supra note 173, at 157 (“[E]ven if highly risk-tolerant assumptions are made and no value is 
placed on the lives of future generations, a catastrophe risk no higher than ≈10-15 per year would be 
required for consistency with established policy for radiation hazard risk minimization.”). 
175 See BURTON G. MALKIEL, A RANDOM WALK DOWN WALL STREET: THE TIME-TESTED STRATEGY FOR 
SUCCESSFUL INVESTING (9th ed. 2007). The “random walk” hypothesis holds that stock market returns are 
serially uncorrelated, although share values trend upward over time. 
176 See Jón Daníelson, On the Feasibility of Risk Based Regulation, 49 CESIFO ECON. 
STUDS. 157, 168 (2003). 
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Before the 2008 financial crisis, mathematicians and economists had developed a 

range of estimation strategies to handle fat-tail market risks177 (although investment 

banks that implemented these models before the 2008 crash still underestimated the risk 

of severe declines in asset prices).178 But the phenomenon of fat-tail risks is not limited to 

the financial sector. For example, Swati Agiwal and Hamid Mohtadi suggest that 

contamination levels in processed food may deviate from observed means more 

frequently than the normal Gaussian form would predict; thus, fat-tailed models may be 

necessary to accurately estimate food safety risks.179 Engineers at Imperial College 

London have shown that standard probability models underestimate tail width in the 

frequency distribution of aviation safety incidents.180 Martin Weitzman has argued that 

the distribution of estimates of the mean global surface temperature circa 2200 are also 

fat-tailed, and that “answers to the big policy questions of what to do about climate 

change stand or fall to a large extent on the issue of how . . . tail probabilities are 

conceptualized and modeled.”181 

These examples illustrate a fundamental point about statistical inference: when 

one observes the result of a random process and seeks to convert those observations into 

predicted probabilities, one must have knowledge of—or make assumptions about—the 

probability law that governs the random variation.182 Sabel and Simon argue for learning-

by-monitoring in the presence of Knightian uncertainty, but—at least according to one 

definition of the term—Knightian uncertainty necessarily implies “random variation 

according to an unknown probability law.”183 As Yale economist Truman Bewley has 

                                                 
177 See, e.g., Fotios C. Harmantzis, Linyan Miao & Yifan Chien, Empirical Study of Value-at-Risk and 
Expected Shortfall Models with Heavy Tails, 7 J. RISK. FIN. 117 (2006) (reviewing various fat-tail models). 
178 See Joe Nocera, Risk Mismanagement, N.Y. TIMES, Jan. 4, 2009, at MM24 (“Like most firms, Goldman 
does have other models to test for the fat tails. But even Goldman has been caught flat-footed by the crisis . 
. . .”). 
179 See Swati Agiwal & Hamid Mohtadi, Risk Mitigating Strategies in the Food Supply Chain, Paper 
Presented to the American Agricultural Economics Association Annual Meeting, Orlando, Fla. (July 2008). 
180 Dimitri Panagiotakopoulos, Arnab Majumdar & Washington Ochieng, Characterizing the Distribution 
of Safety Occurrences in Aviation: An Approach Using Extreme Value Theory, TRANS. RESEARCH RECORD: 
J. OF THE TRANS. RESEARCH BD., 2009, No. 2106, at 129.  
181 Martin L. Weitzman, On Modeling and Interpreting the Economics of Catastrophic Climate Change, 91 
REV. ECON. & STATS. 1 (2009). 
182 See Nassim Nicholas Taleb & Avital Pilpel, Epistemology and Risk Management, RISK & REG., Summer 
2007, at 2-3, available at http://www.fooledbyrandomness.com/LSE-Taleb-Pilpel.pdf. 
183 See Truman F. Bewley, Knightian Decision Theory and Econometric Inference 1 (Cowles Found. for 
Research in Econ. at Yale Univ., Discussion Paper No. 868, Mar. 1998) (emphasis added). 
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argued, “not every stochastic process has such a law,”184 and not every probability law is 

discoverable over time.185 If this is the case, then the Experimentalist approach of 

learning-by-monitoring will not necessarily facilitate better-informed decisions than will 

regulation based on a priori assumptions. 

Moreover, even when the accumulation of data does facilitate strong inferences 

regarding the structure of a stochastic process, there is no guarantee that this structure is 

permanent. And if the structure is evolving, as Professor Bewley notes, “[t]here is no 

reason to believe that the slow evolution of structural models itself obeys a discoverable 

law.”186 (Indeed, we cannot say for sure that the evolution is slow!) Newfangled financial 

instruments may increase volatility across capital markets;187 the increasing 

interconnectedness of food systems may make the food supply more vulnerable to 

contamination risk;188 geopolitical conditions may make civilian-sector nuclear disasters 

more likely to occur and more dangerous if they do.189 Thus, in the realm of risk 

regulation, learning-by-monitoring encounters the challenges posed by low probabilities 

and changing probabilities. Especially with regard to catastrophic risks, there is no reason 

to believe that the results of past “experiments” ought to guide the direction of risk 

regulatory policies going forward. 

Time Lags Between Regulatory Inputs and Regulatory Outcomes. A third 

type of risk shares important features with “black swans,” although it is not traditionally 

defined as such. Certain cause-and-effect relationships between regulatory inputs and 

regulatory outcomes unfold over the course of decades. For example, scientists at the Met 

Office Hadley Centre, the U.K. government’s climate research institute, have warned that 

“carbon-cycle feedbacks” may lead to a significant increase in global-mean warming 

over the course of the next century, but climate data will not reflect the operation of these 

                                                 
184 Id. at 2. 
185 Id. at 38, 40. 
186 Id. at 40. 
187 See Fernando Zapatero, Effects of Financial Innovations on Market Volatility When Beliefs Are 
Heterogenous, 22 J. ECON. DYNAMICS & CONTROL 597 (1998). 
188 See BARBARA RASCO & GLEYN E. BLEDSOE, BIOTERRORISM AND FOOD SAFETY 1-2 (2005). 
189 See Mark Holt & Anthony Andrews, Nuclear Power Plants: Vulnerability to Terrorist Attack 
(Congressional Research Service, CRS Report for Congress, Aug. 8, 2007), available at 
http://www.fas.org/sgp/crs/terror/RS21131.pdf. 
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“feedbacks” (if they exist) until around 2050.190 Thus, any information gleaned from 

learning-by-monitoring will come far too late. The time lag between regulatory inputs 

and regulatory outcomes is even longer in the case of radioactive waste storage: consider 

the case of Nuclear Energy Institute v. EPA, in which the D.C. Circuit struck down EPA 

regulations regarding radioactive waste storage at Yucca Mountain, Nevada because the 

EPA had failed to consider health risks that might arise from the agency’s storage plans 

after the year 12,000.191 In these cases, as in cases involving thick (or thickening) tails 

and low-probability binary events, uncertainty exists because information about policy 

outcomes emerges long after regulators have acted. By the time such information has 

emerged, fates may already be sealed. In short, experimentation will not aid regulatory 

decisionmaking unless experimental results are observable. 

  

2. The Availability Heuristic 

 

 The previous Subsection showed why in the presence of low-probability risks, fat-

tailed risks, and risks in which the time lag between inputs and outputs is especially long, 

even a perfectly rational decisionmaker would not necessarily be able to make intelligent 

inferences based on empirical observations. In real life, of course, no human 

decisionmaker is perfectly rational. Human decisionmakers tend to rely on “the 

availability heuristic, a pervasive mental shortcut whereby the perceived likelihood of 

any given event is tied to the ease with which its occurrence can be brought to mind.”192 

For the most part, reliance on the availability heuristic serves us well. As Amos Tversky 

and Daniel Kahneman point out in their canonical treatment of the availability heuristic, 

“Life-long experience has taught us that . . . likely occurrences are easier to imagine than 

unlikely ones . . . .”193 But in the realm of risk regulation, the availability heuristic can 

have pernicious effects. Although much has been made of the availability bias as a 

                                                 
190 Peter M. Cox et al., Acceleration of Global Warming Due to Carbon-Cycle Feedbacks in a Coupled 
Climate Model, 408 NATURE 184 (2000). 
191 See Nuclear Energy Inst., Inc. v. EPA, 373 F.3d 1251 (D.C. Cir. 2004). 
192 Timur Kuran & Cass R. Sunstein, Availability Cascades and Risk Regulation, 51 STAN. L. REV. 683, 
685 (1999) (italicization in the original). 
193 Amos Tversky & Daniel Kahneman, Availability: A Heuristic for Judging Frequency and Probability, 5 
COGNITIVE PSYCH. 207, 208 (1973). 
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catalyst for overinvestment in risk mitigation,194 availability errors can just as easily lead 

to underinvestment in disaster prevention.  

Consider the case of earthquake insurance. As Sunstein notes, “[i]n the aftermath 

of an earthquake, insurance for earthquakes rises sharply—but it declines steadily from 

that point, as vivid memories recede.”195 (This helps to explain why property-liability 

insurers actually saw profits rise in the immediate aftermath of the 1989 Loma Prieta 

earthquake in California: although the quake led to high payouts, the cost of those 

payouts was offset by the surge in post-quake demand.196) If risk management decisions 

are “sticky” (e.g., if insurance policies are long-term), then efforts that decisionmakers 

take to reduce their exposure to catastrophic risk in the immediate aftermath of a disaster 

will continue to pay off even when memories fade. If risk management decisions are less 

sticky (e.g., if the only earthquake insurance policies on the market expire after one year), 

then exposure to catastrophic risk is likely to increase more rapidly as time passes since 

the last disaster. 

 What does knowledge of the availability heuristic tell us about the desirability of 

rolling rules? In the immediate aftermath of a disaster, the push for more stringent 

regulation is likely to overpower structural inertia, even when regulation is highly 

proceduralized.197 When regulation is highly proceduralized, risk management decisions 

are stickier and policies on the books are difficult to override. Thus, stringent regulations 

adopted in the immediate aftermath of a disaster are likely to have a longer lifespan when 

regulation is proceduralized than when rules are rolling. By contrast, rolling-rule regimes 

are likely to see a steady decline in regulatory stringency as memories of disaster fade. In 

                                                 
194 Timur Kuran and Cass Sunstein, in their oft-cited article on the subject, focus only on examples in 
which the availability bias led to overregulation in the presence of easy-to-imagine risks. See Kuran & 
Sunstein, supra note 192, at 691-703. 
195 Cass R. Sunstein, The Availability Heuristic, Intuitive Cost-Benefit Analysis, and Climate Change, 77 
CLIMATE CHANGE 195, 198 (2006). Erik Gerding documents similar phenomena in his survey of stock 
market bubbles and episodes of securities fraud from the 1690s through the 1990s. See Erik F. Gerding, 
The Next Epidemic: Bubbles and the Growth and Decay of Securities Regulation, 38 CONN. L. REV. 393 
(2006). He documents a “pattern of deregulation of financial markets preceding or during the formation of 
a bubble followed by a political, legal and re-regulatory response in the aftermath of a bubble’s collapse,” 
followed again by “deregulation once memories of the fraud recede.” 396. For a more recent—and more 
extensive—treatment of the same cyclical pattern, see CARMEN M. REINHART & KENNETH S. ROGOFF, THIS 
TIME IS DIFFERENT: EIGHT CENTURIES OF FINANCIAL FOLLY (2009). 
196 See Roger M. Shelor, Dwight C. Anderson & Mark L. Cross, Gaining from Loss: Property-Liability 
Insurer Stock Values in the Aftermath of the 1989 California Earthquake, 59 J. RISK. & INS. 476 (1992). 
197 See Kuran & Sunstein, supra note 192. 
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light of the availability bias, we can predict that aggregate investment in risk mitigation 

will be lower under Experimentalist rolling-rule regimes than in stickier administrative 

states. 

 This, in itself, does not tell us whether rolling rulemaking is more or less desirable 

than proceduralization. The answer depends on whether the problem of overregulation in 

the immediate aftermath of a disaster (when the relevant risk is very “available”) is 

greater or less than the problem of underregulation as memories fade and risk availability 

decreases. However, in light of the discussion of centralization in Section II.A, there are 

strong reasons to believe that the underregulation problem is the more severe of the two. 

First, decisionmaking units are likely to underinvest in risk mitigation when they do not 

internalize the costs of disaster (which is the case, as Posner points out, for many 

catastrophic risks even when the decisionmaking unit is as large as the nation-state). 

Second, elected officials are likely to underinvest in risk mitigation when they do not 

internalize all the political benefits of disaster prevention. Thus, even if the availability 

bias leads decisionmakers to overestimate risks in the immediate aftermath of a disaster, 

and even if proceduralization entrenches policies that are predicated on a cognitive 

misperception, the interaction of the availability bias and the stickiness of proceduralized 

regulation may have a salutary effect when the playing field is already tilted toward 

underregulation of risk. 

 

 3. Political Entropy and the Fleeting “Regulatory Moment” 

 

 As mentioned in the preceding Subsection, a failure of risk regulation can trigger 

demand for more stringent rules, although this demand is likely to subside as memory of 

the disaster fades. Political scientists Walter Mattli and Ngaire Woods use the term 

“demonstration effects” to describe the immediate impact of a disaster on demand for 

regulation.198 According to Mattli and Woods, “[d]emonstration effects can trigger—but 

not sustain—the process of regulatory change.”199 The availability bias is one reason why 

demonstration effects rapidly fade. Another is the “entropy” of heterogeneous political 

                                                 
198 Walter Mattli & Ngaire Woods, In Whose Benefit?: Explaining Regulatory Change in Global Politics 1, 
21 THE POLITICS OF GLOBAL REGULATION (Mattli & Woods, eds. 1999). 
199 Id. at 186. 
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coalitions200: the tendency of groups that advocate “general-interest reforms” to 

disintegrate in the aftermath of an initial victory.201  

Eric Patashnik identifies three reasons why general-interest reforms are not likely 

to be politically sustainable. First, “the diffuse groups that receive benefits from general-

interest reforms will generally face far more difficult burdens of collective action than 

will those who would profit from the reforms’ unraveling.”202 In the case of catastrophic 

risk, where the set of individuals who bear the cost of disaster is usually much more 

diffuse than the particular industry or set of industries engaged in risk-generating activity, 

Patashnik’s first condition certainly applies. Second, “many public issues are subject to 

an identifiable ‘issue-attention’ cycle”203: once a general-interest reform is ratified, media 

coverage will turn to other subjects, and public attention toward that issue will wane. 

However, the “losers” from general-interest regulation (e.g., the regulated parties) will 

not necessarily turn their attention away: the nuclear energy industry will continue to pay 

attention to power plant regulations; financial institutions will continue to pay attention to 

capital adequacy rules; food processors will continue to pay attention to the anti-

contamination regulations that saddle them with costs day to day. Third, citizens often 

face high “information costs” in trying to understand complex reforms.204 When 

regulatory backsliding occurs, “inattentive citizens” may not even realize that general-

interest reforms are being unwound.205 

The proceduralization of regulation—and § 553 of the APA in particular—can 

counteract regulatory backsliding in three important ways. First, the higher the cost of 

rulemaking, the stickier each rule will be, since the more difficult it will be for 

administrators and regulated parties to depart from the status quo. Importantly, under the 
                                                 
200 See Byran O. Jackson, Elisabeth R. Gerber & Bruce E. Cain, Coalitional Prospects in a Multi-Racial 
Society: African-American Attitudes Toward Other Minority Groups, 47 POL. RES. Q. 277, 278 (1994) 
(“[P]olitical coalitions must cope with a natural tendency toward entropy.”). 
201 See Eric Patashnik, After the Public Interest Prevails: The Political Sustainability of Policy Reform, 16 
GOVERNANCE 203 (2003). Patashnik defines “general-interest reforms” as “policies that seek to eliminate 
or curb existing special-interest benefits in order to promote economic efficiency and/or equity.” Id. at 204. 
Risk regulation is a “general-interest reform,” assuming that the risk-generating activity is one that only a 
subset of society engages in, and assuming that subset does not internalize all the costs resulting from the 
risk. Under these conditions, the risk externality can be seen as a special-interest subsidy that is curbed by 
regulatory intervention. 
202 Id. at 209.  
203 Id. 
204 Id. at 210. 
205 Id. 



Daniel Hemel 
Legal Theory Workshop -- Final Paper -- Working Draft 

 39

APA, an agency faces a higher justificatory burden when it wants to remove an already-

adopted regulation than when it decides to (or not to) adopt a regulation. As the Supreme 

Court stated in the State Farm case, “an agency changing its course by rescinding a rule 

is obligated to supply a reasoned analysis for the change beyond that which may be 

required when an agency does not act in the first instance.”206 Admittedly, “hard look” 

judicial review of rulemaking may have two countervailing effects on risk regulation: (1) 

making it more difficult for general-interest reforms to enact welfare-maximizing risk 

regulations in the first instance, and (2) making it more difficult for regulated parties to 

undo those regulations once in place. However, if the rule in State Farm207 (which still 

appears to have the support of a majority of the Court)208 is taken at face value, the latter 

effect may trump the former. The APA may place a higher hurdle in front of parties 

seeking the rescission of a rule than parties seeking the promulgation of a rule. 

Second, § 553 of the APA forces agencies to move in discrete steps rather than to 

amend their regulations gradually. In many instances, rule promulgation is a media 

event,209 whereas gradual policy changes might not be. Proceduralization calls citizens’ 

attention to regulatory developments. This makes it more likely that rules will be hashed 

out in the spotlight rather than in the back room.  

                                                 
206 Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983). 
207 Accord Western Watersheds Project v. Kraayenbrink, 620 F.3d 1187, 1207-08 (9th Cir. 2010) (citing 
State Farm, 462 U.S. at 42) (“[A]n agency changing its course by rescinding a rule is obligated to supply a 
reasoned analysis for the change beyond that which may be required when an agency does not act in the 
first instance.”);  
Gatewood v. Outlaw, 560 F.3d 843, 847 (8th Cir. 2009) (same); Pa. Fed’n of Sportsmen's Clubs, Inc. v. 
Kempthorne, 497 F.3d 337, 347 (3d Cir. 2007) (same); Yale-New Haven Hosp. v. Leavitt, 470 F.3d 71 (2d 
Cir. 2006) (same).  
208 Four Justices appeared to reject this rule in FCC v. Fox TV Stations, Inc., 129 S. Ct. 1800 (2009). See id. 
at 1811 (Scalia, J.) (stating that the APA “makes no distinction . . . between initial agency action and 
subsequent agency action undoing or revising that action.”). Chief Justice Roberts and Justices Alito and 
Thomas joined this portion of the Scalia opinion. Justices Breyer, Ginsburg, Kennedy, Souter, and Stevens 
did not. See id. at 1831 (Breyer, J., dissenting) (“[T]he agency must explain why it has come to the 
conclusion that it should now change direction. Why does it now reject the considerations that led it to 
adopt that initial policy? What has changed in the world that offers justification for the change? What other 
good reasons are there for departing from the earlier policy?); cf. id. at 1822 (Kennedy, J., concurring in 
part and concurring in judgment) (“This separate writing is to underscore . . . that an agency’s decision to 
change course may be arbitrary and capricious if the agency sets a new course that reverses an earlier 
determination but does not provide a reasoned explanation for doing so. In those circumstances I agree with 
the dissenting opinion of Justice Breyer . . . .”). Justices Kagan and Sotomayor, who have ascended to the 
Court since Fox TV Stations was handed down, have yet to express their views on this issue. 
209 See, e.g., Brian Stelter, F.C.C. Is Set to Regulate Net Access, N.Y. TIMES, Dec. 20, 2010, 
http://www.nytimes.com/2010/12/21/business/media/21fcc.html; US SEC Proposes Rules for Swap 
Dealers, REUTERS, Dec. 3, 2010, http://www.reuters.com/article/idUSWEN389420101203. 
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Third, proceduralization—and, specifically, the § 553 notice-and-comment 

process—reduces participation costs for public interest groups and concerned citizens. 

Section 553 makes it remarkably easy for members of the general public to send their 

concerns to regulatory agencies. For instance, the U.S. Fish and Wildlife Service received 

24,674 public submissions in 2010 after it announced that it was considering the Pacific 

walrus for endangered species status;210 the U.S. Department of Education received 

approximately 90,000 submissions in response to a proposed rule that would affect 

student loan eligibility at for-profit colleges.211 Of course, it is possible that all these 

submissions are simply stuffed in desk drawers, but there is some evidence—anecdotal 

and statistical—that public comments actually influence agencies’ regulatory decisions. 

For example, the Department of Education did delay proposed changes to student loan 

eligibility requirements after the influx of comments during the § 553 process.212 

Moreover, Maureen Cropper and her coauthors have found that when the EPA considers 

proposed rules to cancel (i.e. discontinue the commercial use of) particular pesticides, an 

increase in the number of comments submitted by environmental groups and their 

members “dramatically increases the probability of cancellation.”213 Amy McKay and 

Susan Webb Yackee analyzed forty rulemakings in the 1994-2001 period and found 

strong support for the “squeaky wheel model”: the more support that a particular position 

receives from commenters, the more likely that an agency is to adopt that position in its 

final rule. McKay and Yackee also use a geographic proxy variable to identify comments 

submitted by lobbyists and other Washington insiders; they find that commenters from 

inside the Beltway have no greater impact on regulatory outcomes than commenters from 

elsewhere.214 Proceduralization appears to the level the playing field (at least somewhat) 

between well-organized special interest groups that maintain D.C. presences and more 

                                                 
210 See  Docket Folder Summary: Pacific Walrus, REGULATIONS.GOV (last visited Dec. 27, 2010) (under 
“Top 5 Actions Based on Comments Posted to Regulations.Gov,” follow link for “Notice to the Public that 
the Service Continues Status Review of the Pacific Walrus”).  
211 See John Lauerman, Obama Clears Rules Slowing For-Profit Colleges Growth, BLOOMBERG (Oct. 28, 
2010, 4:19 PM EDT), http://www.businessweek.com/news/2010-10-28/obama-clears-rules-slowing-for-
profit-colleges-growth.html. 
212 See id. 
213 See Maureen L. Cropper et al., The Determinants of Pesticide Regulation: A Statistical Analysis of EPA 
Decision Making, 100 J. POL. ECON. 175, 192 (1992). 
214 See Amy McKay & Susan Webb Yackee, Interest Group Competition on Federal Agency Rules, 35 AM. 
POL. RES. 336 (2007). 
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diffuse groups that enjoy strength in numbers but might otherwise struggle to overcome 

entropy.  

 

*** 

 In sum, this Section has shown that the Experimentalist approach of learning-by-

monitoring leads to very little learning when the risks at issue are low-probability events, 

when the shapes of the relevant probability distribution are unknown or changing, and 

when the time lag between regulatory inputs and outputs is long. If anything, regulation 

based on a priori assumptions is expected to outperform learning-by-monitoring under 

these circumstances because regulators who continuously update their probability 

estimates may be vulnerable to the availability bias. A further advantage of 

proceduralized rulemaking is that it counteracts the political advantages of regulated 

parties. First, regulatory ossification reduces the risk of backsliding. Second, rule 

promulgation calls attention to regulatory changes, ensuring that major decisions about 

risk management are made in the public spotlight. Third, the notice-and-comment process 

limits participation costs for interested parties that might otherwise have limited access to 

agency decisionmakers. All these factors militate in favor of proceduralized rulemaking 

in the realm of risk regulation. 

 

C. Cost-Benefit Analysis 

 

 Whereas Sabel and Simon offer specific Experimentalist alternatives to the first 

two elements of Minimalism (devolved decisionmaking as an alternative to 

centralization; rolling rules as an alternative to proceduralization), their critique of cost-

benefit analysis (CBA) comes without a counterproposal. Indeed, Sabel and Simon do not 

object to CBA per se. They acknowledge that “[a]ny sensible regulatory proposal should 

consider costs,” and that “it is often a valuable heuristic exercise to compare the costs 

with the benefits.”215 Rather, Sabel and Simon raise two specific objections to the 

particular mode of CBA utilized by the federal government. First, they argue that CBA 

                                                 
215 See Sabel & Simon, supra note 1, at 13. 
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affords insufficient consideration to the possibility of innovation.216 Accordingly, CBA 

calculations overestimate the costs of regulatory interventions because they fail to 

account for the likelihood that interventions will stimulate cost-reducing technological 

changes. Second, Sabel and Simon contend that CBA in the federal government, by 

increasing White House control over regulatory policymaking, has favored “ideologically 

driven” policies and has resulted in a “significant diminution in the transparency of the 

regulatory process.”217  

 Neither of these criticisms ultimately withstands scrutiny. First, the White House 

has explicitly instructed executive agencies to consider the prospect of cost-reducing 

technological change when calculating the costs of proposed regulatory interventions. 

According to a Clinton administration guide, “a shift to regulatory performance standards 

and incentive-based policies may lead to cost-saving innovations that should be taken 

into account.”218 A Bush administration circular offered more specific instructions 

regarding CBA and technological change: 

Estimates of benefits and costs should be based on credible changes in technology 
over time. For example, retrospective studies may provide evidence that “learning” 
will likely reduce the cost of regulation in future years. The weight you give to a 
study of past rates of cost savings resulting from innovation (including “learning 
curve” effects) should depend on both its timeliness and direct relevance to the 
processes affected by the regulatory alternative under consideration. In addition, 
you should take into account cost-saving innovations that result from a shift to 
regulatory performance standards and incentive-based policies.219  

 

Sabel and Simon suggest that proponents of CBA have given “no indication” of 

how innovation might be incorporated into cost and benefit estimates.220 Yet an extensive 

literature in economics addresses precisely this question.221 Yale economist William 

                                                 
216 Id. at 14. 
217 Id. at 15. 
218 See Economic Analysis of Federal Regulations Under Executive Order 12866, OFFICE OF MGMT. & 
BUDGET (Jan. 11, 1996), available at http://www.whitehouse.gov/omb/inforeg_riaguide. 
219 OFFICE OF MGMT. & BUDGET, CIRCULAR A-4: REGULATORY ANALYSIS 37 (Sept. 17, 2003), available at 
http://www.whitehouse.gov/sites/default/files/omb/assets/regulatory_matters_pdf/a-4.pdf. 
220 See Sabel & Simon, supra note 1, at 14 (“If cost-benefit analysis can make a contribution to 
interventions focused on inducing innovation, there is no indication of it in the Minimalist literature.”); id. 
at 14 n.27 (citing RICHARD REVESZ AND MICHAEL A. LIVERMORE, RETHINKING RATIONALITY (2009)) 
(“The authors acknowledge the importance of incorporating dynamic considerations into CBA but give no 
indication of how to do so.”). 
221 See Kenneth Gillingham, Richard G. Newell & William A. Pizer, Modeling Endogenous Technological 
Change for Climate Policy Analysis, 30 ENERGY ECON. 2734 (2008) (surveying the academic literature on 
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Nordhaus’s Dynamic Integrated model of Climate and the Economy (DICE)222 uses 

historical evidence on the elasticity of R&D spending to carbon prices—and on the 

relationship between R&D spending and innovation—to generate quantitative estimates 

of technological change in the energy sector under various policy scenarios.223 The 

Obama administration group has offered extensive guidance to federal agencies regarding 

the use of the DICE model in CBA for carbon-related regulations.224 Although the 

administration’s Regulatory Impact Analyses do not yet reflect these suggestions,225 it 

should be noted that the failure to incorporate endogenous technological change into 

CBA might not always bias estimates in a deregulatory direction. For instance, 

technological change may also reduce vulnerability to global warming (and thus reduce 

the net benefits of emissions reductions). Thus, while “the belief held by many 

environmentalists [is] that costs tend to be overestimated (and benefits underestimated)” 

in CBAs, Winston Harrington, Richard Morgenstern, and Peter Nelson have shown that 

this belief is only half-true: while the actual costs of federal regulations tend to be smaller 

than ex ante CBA estimates would suggest, “total benefits are smaller too. Society may 

pay less, but it gets less.”226 

 Second, although it is true that Reagan, Clinton, and Bush executive orders 

regarding CBA have increased White House control over regulatory policy, it is not 

necessarily true that this has made regulation more “ideologically-driven” or that it has 

had a transparency-reducing effect. For example, under George W. Bush’s 

                                                                                                                                                 
the subject); Andreas Löschel, Technological Change in Economic Models of Environmental Policy: A 
Survey, 43 Ecol. Econ. 105 (2002) (same). 
222 William D. Nordhaus, The 'DICE' Model: Background and Structure of a Dynamic Integrated Climate-
Economy Model of the Economics of Global Warming (Cowles Found. for Research in Econ. at Yale Univ., 
Cowles Found. Discussion Paper No. 1009, Feb. 1992), available at 
http://cowles.econ.yale.edu/P/cd/d10a/d1009.pdf. 
223 See William D. Nordhaus, Modeling Induced Innovation in Climate-Change Policy, 182, 199-200, in 
TECHNOLOGICAL CHANGE AND THE ENVIRONMENT (Nebojša Nakićenović & William D. Nordhaus eds., 
2002) (estimating that a 24% increase in the price of fossil-fuel energy will lead to a $7.7 billion-per-year 
increase in R&D spending and a decline in the U.S. carbon/output ratio of 0.073% per year, and outlining 
the assumptions that lead to these estimates). 
224 INTERAGENCY WORKING GROUP ON THE SOCIAL COSTS OF CARBON, SOCIAL COST OF CARBON FOR 
REGULATORY IMPACT ANALYSIS UNDER EXECUTIVE ORDER 12866, app. 15a, at 6-7 (2010). 
225 See, e.g., U.S. ENVTL. PROTECTION AGENCY, REGULATORY IMPACT ANALYSIS FOR THE PROPOSED 
FEDERAL TRANSPORT RULE 16 (June 2010) (“Technological innovation is not incorporated into these cost 
estimates.”). 
226 Winston Harrington, Richard D. Morgenstern & Peter Nelson, On the Accuracy of Regulatory Cost 
Estimates, 19 J. POL’Y ANAL. & MGMT. 297, 310 (2000). 
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administration, it is not at all clear that CBA operated in a deregulatory direction, despite 

the widespread view that “‘[d]eregulation’ was the mantra”227 of the Bush years. For 

example, in September 2001, OIRA Administrator John D. Graham sent a “prompt letter” 

to the Secretary of Health and Human Services urging HHS to consider more stringent 

regulations regarding trans-fat labeling on consumer food items. Graham cited cost-

benefit analyses suggesting that trans-fat labeling would generate benefits of between $25 

billion and $59 billion over a twenty-year period, at a cost of only $400 million to $850 

million.228 This letter resulted in a 2003 regulation “requir[ing] that trans fatty acids be 

declared in the nutrition label of conventional foods and dietary supplements under the 

line for the declaration of saturated fatty acids.”229 OIRA also issued prompt letters under 

President Bush urging more stringent regulations regarding workplace safety, 

environmental conservation in U.S. Department of Agriculture programs, home mortgage 

lending, and water quality.230 Importantly, these “prompt letters” are all available (and 

easily accessible) online,231 as are all OIRA “return letters” (i.e. letters returning rules to 

the agency for reconsideration because OIRA has deemed the CBA to be inadequate).232 

In light of this, it is not apparent why Sabel and Simon assert that CBA has involved a 

“significant diminution in the transparency of the regulatory process.”233 To the contrary, 

a credible case can be made that OIRA review of agency CBAs has increased the 

transparency of regulatory decisionmaking.234 

                                                 
227 See, e.g., Douglas J. Amy, Stealth Deregulation: The Untold Story, GOVERNMENT IS GOOD: AN 
UNAPOLOGETIC DEFENSE OF A VITAL INSTITUTION, http://www.governmentisgood.com/articles.php?aid=15 
(2007). 
228 Letter from John D. Graham, Admin’r, Office of Info. & Regulatory Affairs, to Tommy G. Thompson, 
Sec’y of Health & Human Servs. (Sept. 18, 2001), available at 
http://www.reginfo.gov/public/prompt/hhs_prompt_letter.html. 
229 Food Labeling; Trans Fatty Acids in Nutrition Labeling, Nutrient Content Claims, and Health Claims, 
68 Fed. Reg. 41,434 (July 11, 2003) (codified at 21 CFR § 101). 
230 See John D. Graham, Saving Lives Through Administrative Law and Economics, 157 U. PENN. L. REV. 
395, 460-63 & n.297 (2008). 
231 See OIRA Prompt Letters, Office of Mgmt. & Budget, 
http://www.reginfo.gov/public/jsp/EO/promptLetters.jsp (last visited Dec. 30, 2010). 
232 See OIRA Return Letters, Office of Mgmt. & Budget, http://www.reginfo.gov/public/do/eoReturnLetters 
(last visited Dec. 30, 2010). 
233 See Sabel & Simon, supra note 1, at 15. 
234 See Graham, supra note 230, at 458 (“Beginning in 2001, OIRA established a stronger climate of 
openness by expanding public disclosure of OIRA activities and by making greater use of the OMB 
website (instead of OIRA’s dusty public docket room) to make information available to the public. On a 
day-to-day basis, anyone in the world could learn which rules had come to OIRA for review, which had 
been cleared or returned to the agency, and which interest groups had met with OIRA. This information 
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D. Market-Based Mechanisms 

 Market-based mechanisms serve two important functions in risk regulation: an 

allocative function and an informative function. Ackerman and Stewart’s pioneering 

work on tradable pollution permits focuses on the allocative function of markets: once the 

optimal level of risk-generating activity is established, well-functioning markets can 

allocate risk-generating “rights” (e.g. pollution permits) to the highest-value users. But 

MBMs serve a second and equally important informational function. As Michael 

Abramowicz writes, “[a]n information market is potentially useful whenever an agency 

decision depends in part on information about the future and a security can be constructed 

whose price would provide a relevant prediction.”235 As explained below, this is true 

regardless of whether the security traded on the market is tied to any real-world permit or 

“right” (other than the right to receive payment if the prediction embedded in the security 

turns out to be true). 

Sabel and Simon’s critique of cap and trade assumes that the allocative function is 

the only function of market-based mechanisms. Thus, Sabel and Simon argue that “the 

cap-and-trade approach only works with harms that can be effectively measured.”236 For 

harms that cannot be effectively measured, it is difficult to estimate the socially optimal 

level of risk-generating activity. In other words, it is difficult to calculate the right “cap” 

for cap-and-trade. And even if it is possible to determine the right “cap” in theory, Sabel 

and Simon argue that MBMs impose large and “sometimes disqualifying” information 

demands on policymakers in practice because the “methodology and data for this 

determination are likely to be incomplete and disputed.”237 Thus, Sabel and Simon 

suggest that MBMs cannot be applied to areas such as “food safety, occupational health 

                                                                                                                                                 
included the names of participants, their institutional affiliations, and the rule under discussion. OIRA also 
expanded the disclosure policy concerning meetings with outside groups by including the time period 
immediately prior to formal OMB review, a period when informal discussions typically occur between 
OIRA and agency staff and when many outside groups seek meetings at OIRA.”). 
235 Michael Abramowicz, Information Markets, Administrative Decisionmaking, and Predictive Cost-
Benefit Analysis, 71 U. CHI. L. REV. 933, 935 (2004)  
236 Sabel & Simon, supra note 1, at 15. 
237 Id. at 16. 
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and safety, [and] financial institution soundness” in which “there is no single powerful 

indicator of risk.”238  

However, Sabel and Simon fail to distinguish between ex ante “indicators of risk” 

and ex post indicators of risk. It may be true that ex ante, it is not easy to measure the 

degree to which a particular factory contributes to occupational hazard. Likewise, it may 

not be easy to measure ex ante the degree to which a particular financial institution 

contributes to systemic risk (or the degree to which a particular food processing plant 

contributes to contamination risk). But ex post, the story is different. We can measure the 

number of worker deaths due to occupational hazards. We can determine whether a 

particular financial institution has filed for bankruptcy or received a bailout. We 

sometimes (though not always239) can determine whether a particular food processing 

plant was the source of a salmonella outbreak. 

 Importantly, as long as such an ex post measure exists, MBMs can serve to reduce 

risk ex ante. Take occupational safety as an example. One type of MBM is a Pigovian 

tax, i.e., a fee or a fine on a party that produces a negative externality. More than thirty-

five years ago, Robert Smith proposed the use of a Pigovian tax to increase occupational 

safety.240 Under Smith’s approach, “the government would levy a monetary penalty on 

firms for each work injury or case of disease.”241 The size of the tax would be adjusted to 

reflect the severity of the injury. Note that under the status quo, employers do not bear the 

full cost of occupational risks. Workers’ compensation premia do not fully reflect injury 

rates, so especially “risky” employers do not pay commensurately high premiums.242 

Moreover, compensating wage differentials243 for dangerous lines of work often 

                                                 
238 Id. at 15. 
239 See infra Part III.B. 
240 See Robert S. Smith, The Feasibility of an “Injury Tax” Approach to Occupational Safety, 38 LAW & 
CONTEMP. PROBS. 730 (1974). 
241 Id. at 730-31. 
242 See Patricia M. Danzon, Workers’ Compensation Rate Regulation: How Price Controls Increase Costs, 
44 J.L. & ECON. 1 (2001).  
243 See Kevin Purse, Work-Related Fatality Risks and Neoclassical Compensating Wage Differentials, 28 
CAMBRIDGE J. ECON. 597, 598 (2004) (defining “compensating wage differential” as “the price employers 
are required to pay [in wages] if workers are to take on work where there is an increased risk of injury or 
death”) 
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undercompensate employees for occupational hazards244 (and thus under-“tax” employers 

for employers for the workplace hazards that they generate).245 An injury tax would bring 

the employer’s private cost of occupational risk closer to the social cost. If the employer 

is an informed rational actor, and if the size of the Pigovian tax closely approximates the 

share of the social costs of workplace injury that the employer would not otherwise 

internalize, then the injury tax would incentivize the employer to invest in occupational 

safety up to the socially optimal level. And if employers are required to purchase 

insurance on an open market to cover potential Pigovian taxes down the road (with 

insurers adjusting each firm’s premium to reflect firm-specific risk), then premia may 

serve as powerful ex ante indicators of occupational hazard.246 

More recently, scholars have explained how Pigovian approaches could be 

applied to food safety and financial regulation—the very areas that Sabel and Simon 

claimed were unamenable to MBMs.247 Indeed, MBMs such as “prediction markets” may 

reduce information demands on regulators. Prediction markets are exchanges of financial 

contracts tied to real-world events. For example, on InTrade.com, an individual currently 

can purchase contracts tied to, inter alia, the probability that Sarah Palin will run for 

president in 2012, the probability that Colin Firth will win an Oscar for his performance 

in King’s Speech, and the probability that the Higgs boson particle will be observed 

before December 31, 2015. As of the writing of this Paper, the price for a 

                                                 
244 Compensating wage differentials may undercompensate workers for occupational hazards because of 
labor market imperfections (e.g. the unavailability of alternative employment), asymmetric information, 
and optimism bias among employees. See id. at 609-13. 
245 If society bears some share of the cost of workplace injury, then the compensating wage differential 
might fully compensate the employee for occupational hazards and still undertax the employer for 
workplace risks. See Eila Kankaanpää et al., Economics for Occupational Safety and Health, SJWEH 
SUPPL., 2008, no. 5, at 9, 11. 
246 Workers’ compensation premia do not serve this function under the status quo because rate-suppressing 
regulations limit the ability of insurers’ to adjust premia to reflect firm-specific factors. See Danzon, supra 
note 242. 
247 See Stéphan Marette, Jutta Roosen, and Sandrine Blanchemanche, Tax, Subsidy, and/or Information for 
Health: An Example from Fish Consumption (Ctr. for Agriculture & Rural Dev., Iowa State Univ., 
Working Paper 07-WP 453, Aug. 2007), available at 
http://www.econ.iastate.edu/research/webpapers/paper_12842.pdf (reporting results of an experiment in 
France that used a Pigou-style tax to reduce consumption of methylmercury in fish); Enrico Perotti & 
Javier Suarez, A Pigovian Approach to Liquidity Regulation (Ctr. for Econ. & Policy Research, Working 
Paper, Sept. 2010), available at http://www.cepr.org/2432/SuarezFinalFinal.pdf. Both of these papers 
present ex ante Pigovian taxes. Pigovian taxes may be appropriate in the presence of negative externalities 
even if the size of the externality cannot be quantified precisely. This would be the case if the policymaker 
believed that an imperfectly calibrated Pigovian tax does a better job of reflecting the size of the externality 
than no tax at all. 
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Palin.Run.Pres.Dec11 contract (which pays out $100 if Palin declares her candidacy by 

the end of the year) was $60. That means an individual who believes the probability of a 

Palin candidacy is greater than three in five would want to purchase the contract; an 

individual who believes the probability is less than three in five would want to sell the 

contract.248 (Colin Firth was trading at $94.40, and the Higgs boson particle last traded at 

$25.00.249)  

Admittedly, it is not immediately obvious that Sarah Palin’s presidential 

ambitions, Colin Firth’s Oscar prospects, or the Higgs boson particle ought to be 

priorities for risk regulators at the moment (except inasmuch as large hadron colliders 

pose a strangelet risk).250 But predictions embedded in InTrade contracts tied to global 

temperatures, Mad Cow Disease risks, and the probability of an Iranian nuclear weapons 

test do have relevance for regulation.251 The market for catastrophe bonds252 (i.e. 

insurance contracts that are publicly traded) and the market for credit default swaps253 

and can be thought of as prediction markets as well, and the predictions embedded in the 

prices of these securities are highly relevant for risk regulators. Moreover, prediction 

markets have an impressive track record of estimating future events accurately.254 Rather 

than increasing the information burden on regulators, they can aid regulators in 

generating point estimates for various difficult-to-gauge risks.255 

Once we consider the informative (as well as allocative) properties of MBMs, 

Sabel and Simon’s about information demands in risk regulation actually becomes an 

argument for, rather than against, the use of market-based mechanisms. Sabel and Simon 

raise two other concerns regarding MBMs that can be addressed just as readily. First, 
                                                 
248 See INTRADE.COM (last visited Jan. 10, 2011). 
249 Id. 
250 See supra text accompanying notes 171-174. In fact, securities tied to scientific events may have 
regulatory relevance with regard to policy decisions about risk-generating research endeavors such as 
particle acceleration. These decisions depend on a weighing of the risk of a disaster and the likely benefits 
from research, and, at the very least, prediction markets may generate approximate estimates for the 
likelihood that a particular research endeavor will yield scientifically significant results.  
251 Id. 
252 See David Cummins, CAT Bonds and Other Risk-Linked Securities: State of the Market and Recent 
Developments, 11 Risk Mgmt. & Ins. Rev. 23 (2008). 
253 See Mark J. Flannery, Joel F. Houston & Frank Partnoy, Credit Default Swap Spreads as Viable 
Substitutes for Credit Ratings, 158 U. PENN. L. REV. 2085 (2010). 
254 See Justin Wolfers & Eric Zitzewitz, Prediction Markets, 18 J. ECON. PERSPS. 107 (2004); see also 
Flannery et al., supra note 253 (showing that credit default swaps based on financial institutions’ debt 
obligations served as effective early indicators of balance-sheet problems in the 2006-2009 period). 
255 See generally Abramowicz, supra note 235 (on potential uses of prediction markets in risk regulation).  
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Sabel and Simon argue that “market-simulating regimes . . . are insensitive to variations 

in abatement benefits across the localities where emissions occur.”256 This criticism 

ignores the reality of tradable permit regimes today. The 100-plus water quality trading 

facilities in operation in the United States are all local or regional,257 as are the tradable 

permit schemes that govern Alaska’s Pacific halibut and Virginia’s striped bass 

fisheries.258 Second, Sabel and Simon suggest that it is “not clear” whether MBMs can 

incentivize innovation.259 Yet the innovation-inducing effects of MBMs have been 

widely documented. Suzi Kerr and Richard Newell show that the tradable permit market 

for lead in gasoline in the United States in the mid-1980s led to “the cost-effective 

adoption of new technologies.”260 Ian Lange and Allen Bellas find evidence of a one-time 

drop in scrubber costs (an indicator of technological innovation) following the 

introduction of tradable permits for sulfur dioxide emissions in the 1990s.261 Admittedly, 

it does not appear that every introduction of an MBM has led to a measureable increase in 

innovation.262 But the potential for innovation-inducing effects is a merit of MBMs, not a 

“limitation.”263 

 

III. Experimentalism in Practice 

 

 Part III of this Paper considers the performance of four Experimentalist risk 

regulation regimes that have emerged over the past two decades. The results are not 

nearly as rosy as Sabel and Simon suggest. Section III.A considers the public-private 

partnership in nuclear power plant regulation. Section III.B analyzes Experimentalist 

innovations in food safety. Section III.C considers an Experimentalist approach to the 
                                                 
256 Id. at 17. 
257 See Envtl. Protection Agency, supra note 140. 
258 See Robert N. Stavins, Taking Fish to Market, FORBES, Apr. 28, 2003, 
http://www.forbes.com/forbes/2003/0428/040.html. 
259 Id. at 18. 
260 Suzi Kerr & Richard G. Newell, Policy-Induced Technology Adoption: Evidence from the U.S. Lead 
Phasedown, __ J. INDUSTRIAL ECON. 317, 320, 340 (2003). 
261 See Ian Lange & Allen Bellas, Technological Change for Sulfur Dioxide Scrubbers Under Market-
Based Regulation, 81 LAND ECON. 546 (2005). 
262 For a review of the empirical literature on MBMs and innovation, see Herman R.J. Volleberg, 
Differential Impacts of Environmental Policy Instruments on Technological Change: A Review of the 
Empirical Literature (Tinberg Inst. Discussion Paper 2007-042/3, May 15, 2007). 
263 Cf. Sabel & Simon, supra note 1, at 15, 17-18 (identifying the failure to incentivize innovation as a 
“limitation” of cap-and-trade). 
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prevention of pharmaceutical side-effect risks. Section III.D shows how Experimentalist 

elements in the financial regulatory regime ultimately contributed to the 2008 Wall Street 

crisis.    

 

A. Experimentalism in Nuclear Energy Regulation 

Sabel and Simon characterize the U.S. nuclear regulatory regime as a success 

story for Experimentalism.264 In earlier work, Sabel has explained how the partnership 

between the private Institute for Nuclear Power Operation (INPO) and the federal 

Nuclear Regulatory Commission (NRC) instantiates the ideal of “rolling rule regulation”: 

[U]tilities in the US nuclear power-generating industry must report disruptions in 
their operations to the Institute for Nuclear Power Operation (INPO), an industry-
funded entity ultimately responsible to the Nuclear Regulatory Commission. 
INPO officials sift these near-miss reports to distinguish harmless disruptions 
from dangerous ones. Thorough analyses of the causes of the dangerous 
disruptions, and ways of preventing them, are circulated as Significant Operating 
Experience Reports, or SOER. Industry Operating Experience Reviews then 
periodically assess the ability of particular plants to effectively use the SOERs 
and other means to improve their own affairs. For purposes of this review, a team 
of specialists in a variety of areas evaluates the plant’s troubles since the last 
INPO inspection, paying particular attention to the plant’s own reports on how it 
has responded to SOERs.265  
 
Certainly, it is true that the nuclear power industry has avoided any truly 

catastrophic events since Three Mile Island. Indeed, one member of the White House 

panel investigating the 2010 BP Gulf of Mexico drilling accident has suggested that 

INPO can serve as a model for risk management efforts in the offshore oil industry.266 

However, the nuclear energy industry’s safety record has not been spotless. Since Three 

Mile Island, there have been forty-seven instances in which U.S. nuclear power plants 

were shut down for more than twelve months due to safety reasons.267 The closest “near-

miss” came in March 2002, when an employee at the Davis-Besse Nuclear Power 

Station, twenty miles east of Toledo, Ohio, found a boric acid leak that was causing 

                                                 
264 See Sabel & Simon, supra note 1, at 2. 
265 C.F. Sabel, Beyond Principal-Agent Governance: Experimentalist Organizations, Learning and 
Accountability 173, 185, in DE STAAT VAN DE DEMOCRATIE: DEMOCRATIE VOORBIJ DE STAAT (E.R. 
Engelen & M. Sie Dhian Ho eds., 2004). 
266 Model Oil Safety on Nuclear Path, BP Spill Panel Told, MSNBC.com, Dec. 2, 2010, 
http://www.msnbc.msn.com/id/40477752/ns/us_news-environment. 
267 Bob Herbert, Op-Ed, We’re Not Ready, N.Y. TIMES, July 20, 2010, at A23. 
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corrosion of the reactor vessel head. The leak led to cracking in stainless steal lining 

(which was only one-third of an inch thick to begin with). According to a GAO report: 

Had this lining given way, the water within the reactor vessel would have 
escaped, triggering a loss-of-coolant accident, which—if back-up safety systems 
had failed to operate—likely would have resulted in the melting of the radioactive 
core and a subsequent release of radioactive materials into the environment.268 
 

According to the Cleveland Plain Dealer’s summary of an NRC report on the 2002 

incident, “the odds of a core meltdown of some kind at the FirstEnergy Corp. facility 

during the year before the rust hole’s discovery [was] 6 in 1,000.”269 Moreover, “Davis-

Besse was 100 times more likely to have a core-damaging nuclear accident than had [the 

facility] been well-maintained.”270 But these weaknesses were never flagged in INPO 

evaluations of the plant. In fact, up until March 2002, INPO evaluations of the plant 

“showed no significant weaknesses, with generally improving trends.”271  

The nuclear energy industry has “recognize[d] that the Davis Besse incident was 

the result of a significant failure on the part of the company, the industry, as well as the 

NRC.”272 According to Congressional testimony by one industry leader, “INPO has 

increased its focus on safety culture since the Davis-Besse incident.”273 However, Davis-

Besse’s post-2002 record does not suggest that the “safety culture” problem has been 

solved. To replace the reactor lid that had been at the epicenter of the 2002 corrosion 

crisis, FirstEnergy purchased an “identical” lid—this one from an unfinished Michigan 

                                                 
268 U.S. GEN. ACCOUNTING OFFICE, NUCLEAR REGULATION: NRC NEEDS TO MORE AGGRESSIVELY AND 
COMPREHENSIVELY RESOLVE ISSUES RELATED TO THE DAVIS-BESSE NUCLEAR POWER PLANT’S 
SHUTDOWN 1, 11 (May 2004). 
269 John Mangels & John Funk, Ohio’s Nuclear Near Miss, THE PLAIN DEALER (Cleveland), Sept. 21, 
2004, at __. 
270 Id. 
271 FirstEnergy Nuclear Operating Co. (FENOC), Davis-Besse Nuclear Power Station, Unit 1 Return to 
Service Plan, Revision 3, at 3 (Report to the U.S. Nuclear Reg. Comm’n, Sept. 6, 2002), available at 
http://www.nrc.gov/reactors/operating/ops-experience/vessel-head-degradation/vessel-head-degradation-
files/09-23-02-return-to-service-rev3.pdf. 
272 Oversight of the Nuclear Regulatory Commission: Hearing Before the Subcomm. on Clean Air, Climate 
Change, and Nuclear Safety of the S. Comm. on Environment & Public Works, 108th Cong. 222 (2004) 
(responses by Marvin Fertel, Sr. Vice Pres., Nuclear Generation, Nuclear Energy Inst.). 
273 Id. at 221. 



Daniel Hemel 
Legal Theory Workshop -- Final Paper -- Working Draft 

 52

reactor that had languished since 1984.274 FirstEnergy acknowledged in April 2010 that 

sixteen critical parts in the replacement reactor lid are cracked or otherwise flawed.275 

Moreover, there is no reason to believe that, even after Davis-Besse, the industry 

will invest in risk mitigation up to the socially optimal level. A nuclear power plant 

operator would not necessarily internalize the full cost of a significant safety failure. 

Under the Price-Anderson Act,276 each nuclear power plant is only required to obtain 

$375 million in per-incident liability coverage (which is significantly less than the 

cleanup costs from Three Mile Island).277 For claims that exceed that amount, liability is 

shared across the industry (up to $12.6 billion per incident)278 and then shifted to the 

government.279 And even without Price-Anderson, the liability of nuclear power plant 

operators “would be limited to insurance coverage plus the value of their firm.”280 The 

market capitalization of Exelon, the largest nuclear power plant operator in the United 

States, is $26.5 billion;281 that figure is significantly smaller for Exelon’s competitors.282 

                                                 
274 See Matthew L. Wald, An Old Nuclear Problem Creeps Back, GREEN: A BLOG ABOUT ENERGY AND THE 
ENVIRON. (June 7, 2010, 4:24 PM), http://green.blogs.nytimes.com/2010/06/07/an-old-nuclear-problem-
creeps-back; cf. Work at Reactor May End Soon, N.Y. Times, June 2, 1984, at __. 
275 John Funk, Problems at the Davis-Besse Nuclear Reactor near Toledo Are Worse than Expected, Plain 
Dealer (Cleveland), Apr. 15, 2010, http://www.cleveland.com/business/index.ssf/2010/04/davis-besse.html. 
276 Price-Anderson Amendments Act of 2005, Pub. L. No. 109-58, §§ 601-610, 119 Stat. 779-82 (codified 
at 42 U.S.C. §§ 2210, 2282a). 
277 Cf. 14-Year Cleanup at Three Mile Island Concludes, N.Y. Times, Aug. 15, 1993, at __ (“The total cost 
of the cleanup was put at $1 billion.”). 
278 See Price-Anderson Act Provides Effective Liability Insurance at No Cost to the Public, NUCLEAR 
ENERGY INST., 
http://www.nei.org/resourcesandstats/documentlibrary/safetyandsecurity/factsheet/priceandersonact (last 
updated June 2010). The liability-sharing element of Price-Anderson may be one of the nuclear regulatory 
regime’s greatest virtues: each power plant operator has a financial incentive to monitor the others, since 
each one effectively insures the others. See also JOSEPH V. REES, HOSTAGES OF EACH OTHER: THE 
TRANSFORMATION OF NUCLEAR SAFETY SINCE THREE MILE ISLAND 2 (1994) (“[A] single catastrophic 
event (think of Chernobyl) at any one U.S. nuclear plant would have ruinous consequences for the entire 
industry. It was the realization ‘that we truly were all in this together’ . . . that led to INPO’s creation.”). 
279 See Price-Anderson Act: The Billion Dollar Bailout for Nuclear Power Mishaps, PUBLIC CITIZEN, 
http://www.citizen.org/documents/Price%20Anderson%20Factsheet.pdf (last updated Sept. 2004). 
280 See Geoffrey Rothwell, Does the U.S. Subsidize Nuclear Power Insurance? (Stanford Inst. for Econ. 
Policy Research, Policy Brief, Jan. 2002). 
281 See Exelon Corp. (EXC), YAHOO! FINANCE, http://finance.yahoo.com/q?s=EXC (last visited Dec. 12, 
2010). 
282 See Exelon Corp. (EXC) Competitors, YAHOO! FINANCE, http://finance.yahoo.com/q/co?s=EXC (last 
visited Dec. 12, 2010); Glenn Williams, Washington’s Nuclear Meltdown, THESTREET, Sept. 20, 2010, 
http://finance.yahoo.com/news/Washingtons-Nuclear-tsmp-3918887842.html?x=0&.v=1 (noting that the 
average market capitalization of U.S. nuclear utilities is about $7 billion). 
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Compared to catastrophe costs that could exceed $500 billion,283 the maximum liability 

of nuclear power plant operators is too low for them to internalize the entire downside of 

a potential accident.  

Moreover, nuclear meltdowns are prototypical “black swan” events. With regard 

to the corrosion that occurred at Davis-Besse, a report commissioned by the power plant 

operator concluded: “This event was . . . not foreseen or predicted by any of the extensive 

prior experience with boric acid corrosion, or from any of the inspection and analysis of 

[control rod drive mechanism] cracking in nuclear power plants worldwide from 1991 

through 2002. It was the first occurrence of its kind, ever.”284 The corrosion problem at 

Davis-Besse never turned up in a “Significant Operating Experience Report” until it 

already posed a nontrivial danger to the surrounding community in northeastern Ohio. 

The INPO system only mitigates risks that crop up as “near-misses” before they strike 

with full force.  

Ultimately, it is impossible to say whether the INPO system has been a success. It 

might be that the risk of a catastrophe has been virtually eliminated, but it might also be 

that we are playing a game of Russian roulette with a run of good luck.285 Meanwhile, 

INPO and the NRC both refuse to publish INPO plant evaluations,286 and the D.C. Circuit 

has held that INPO reports are not subject to the Freedom of Information Act.287 In short, 

the public-private partnership in nuclear power plant oversight has led to a marked 

reduction in regulatory transparency,288 and any resulting safety gains are uncertain at 

best. 

                                                 
283 See PUBLIC CITIZEN, PRICE-ANDERSON ACT: THE BILLION DOLLAR BAILOUT FOR NUCLEAR POWER 
MISHAPS 2 (2004), available at http://www.citizen.org/documents/Price%20Anderson%20Factsheet.pdf 
(citing a study by the Sandia National Laboratory on behalf of the NRC that estimated damages from a 
severe nuclear accident at up to $314 billion in 1982 dollars, which is more than $560 billion in current 
dollars). 
284 RONALD M. LATANISION, DANIEL B. BULLEN & RONALD BALLINGER, REVIEW AND ANALYSIS OF THE 
DAVIS-BESSE MARCH 2002 REACTOR PRESSURE VESSEL HEAD WASTAGE EVENT 2-1 (2006), available at 
http://blog.cleveland.com/business/Principal%20Conclusions%20%26%20Observations.pdf. 
285 See supra text accompanying notes 169-170 (on the impossibility of forming confident conclusions 
regarding catastrophic risk based on the nuclear industry’s track record). 
286 On INPO’s refusal to publish plant evaluations, see Daniel Utroska, Holes in the U.S. Nuclear Safety 
Net, BULL. OF THE ATOMIC SCIENTISTS, July/Aug. 1987, at 36, 39. On the NRC’s refusal, see Critical Mass 
Energy Project v. Nuclear Regulatory Comm'n, 975 F.2d 871, 874 (D.C. Cir. 1992). 
287 See Critical Mass Energy Project, 975 F.2d at 880. 
288 Cf. id. at 885 (Ginsburg, J., dissenting) (“Critical Mass Energy Project seeks access to comprehensive 
reports, prepared by a consortium comprised of the entire nuclear utility industry, concerning the causes 
and potential hazards of significant safety-related events at nuclear power plants. . . . Disclosure of these 
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B. Experimentalism in Food Safety Regulation 

 The U.S. Department of Agriculture (USDA) has regulated meat processing since 

the passage of the Meat Inspection Act of 1906,289 and for most of the twentieth century, 

federal meat inspection involved “continuous, on-site inspections of meat processing 

plants [by the USDA] to verify sanitary plant conditions and to conduct visual and 

olfactory tests of carcasses.”290 But in 1996, the U.S. Department of Agriculture (USDA) 

unveiled its Hazard Analysis and Critical Control Points (HACCP) program, which 

introduced an Experimentalist approach to food safety regulation.291 HACCP “gave 

processing plants greater control over production decisions.”292  

Since the introduction of HACCP, three severe limitations of the program have 

become clear. First, HACCP places a huge paperwork and oversight burden on the 

USDA’s Food Safety and Inspection Service (FSIS), which has the responsibility to 

review thousands of food meat and poultry plants across the country.293 With each plant 

producing its own HACCP plan, “FSIS is not ensuring that all plants’ HACCP plans meet 

regulatory requirements.”294 The result is that “consumers may be unnecessarily exposed 

to unsafe foods that can cause foodborne illnesses.”295 Four years after the initial 

                                                                                                                                                 
reports, and the response of the Nuclear Regulatory Commission (NRC) to the information contained in 
them, would undoubtedly shed light on the character and adequacy of the Commission's pursuit of its 
mission to ‘encourage . . . the development and utilization of [nuclear] energy for peaceful purposes to the 
maximum extent consistent . . . with the health and safety of the public.’ . . . ‘The public interest that the 
FOIA was enacted to serve’ . . . is thus centrally at stake.”) (citations omitted) (alterations in original). 
289 34 Stat. 674 (codified as amended in scattered sections of 21 U.S.C.).  
290 See Cary Coglianese & David Lazer, Management-Based Regulation: Prescribing Private Management 
to Achieve Public Goals, 37 LAW & SOC’Y REV. 691, 696 (2003). 
291 See Pathogen Reduction; Hazard Analysis and Critical Control Point (HACCP) Systems, 61 Fed. Reg. 
38,806 (July 25, 1996) (codified in scattered sections of 9 CFR). 
292 See Am. Fed. of Gvt. Employees v. Veneman, 284 F.3d 125, 127 (D.C. Cir. 2002). 
293 U.S. GEN. ACCOUNTING OFFICE, MEAT AND POULTRY: BETTER USDA OVERSIGHT AND ENFORCEMENT 
OF SAFETY RULES NEEDED TO REDUCE RISK OF FOODBORNE ILLNESSS 6 (2002) (“There are about 5,000 
meat and poultry slaughter and processing plants nationwide.”). HACCP has since expanded to the seafood 
and juice industries.  
294 Id. at 4; see also INST. OF MED., ENSURING SAFE FOOD FROM PRODUCTION TO CONSUMPTION 84 (1998) 
(“There is serious concern about the lack of sufficient resources for USDA to provide timely 
implementation of HACCP-based inspection in processing facilities.”). 
295 U.S. GEN. ACCOUNTING OFFICE, MEAT AND POULTRY: BETTER USDA OVERSIGHT AND ENFORCEMENT 
OF SAFETY RULES NEEDED TO REDUCE RISK OF FOODBORNE ILLNESSS 4 (2002); see also INST. OF MED., 
supra note 294, at 84 (noting that “although HACCP systems properly implemented throughout the food 
continuum should greatly reduce the incidence of foodborne illnesses,” “[s]ome potentially hazardous 
foods are produced and processed with HACCP systems that do not involve a treatment that will kill 
pathogens”). 
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implementation of HAACP, the GAO found that only 1% of HACCP plans had 

undergone “in-depth verification review.”296 In effect, HAACP has become an “industry 

honor system.”297 A survey of FSIS inspectors conducted by the advocacy group Public 

Citizen in 2000 found that more than 60% of inspectors believed that food safety had 

worsened as a result of HACCP.298 

 Second, food processors have resisted the USDA’s suggested safety 

improvements. As the New York Times reported, the USDA has urged meat processors to 

test ground beef for E. Coli, but the American Association of Meat Processors has 

resisted that guidance and accused USDA of “returning to more of the . . . ‘command and 

control’ mind-set.”299 Daryll Ray, the director of the University of Tennessee’s 

Agricultural Policy Analysis Center, wrote recently that “the HACCP program . . . allows 

boxed beef cuts that are contaminated with E. coli to leave the slaughter facility and 

create problems for further processors and, ultimately, consumers.”300 In fact, the number 

of E. coli outbreaks in the United States each year increased following the introduction of 

HACCP.301 

 Third, food processors are treating their HACCP plans as trade secrets,302 and the 

USDA has adopted that position as well in its response to Freedom of Information Act 

requests.303 A 2003 District Court order rejected Legal Sea Foods, Inc.’s argument that its 

HACCP plan deserved trade secret protection,304 but that order was subsequently 

                                                 
296 U.S. GEN. ACCOUNTING OFFICE, supra note 293, at 4. 
297 Felicia Nestor & Wenonah Hunter, The Jungle 2000: Is America’s Meat Fit To Eat? A Survey of the 
United States Department of Agriculture’s Meat Inspectors 67 (Public Citizen, Report, Sept. 2000). 
298 Id. at 44 tbl.4. 
299 See Michael Moss, The Burger That Shattered Her Life, N.Y. TIMES, Oct. 3, 2009, 
http://www.nytimes.com/2009/10/04/health/04meat.html. 
300 See Daryll E. Ray, Legislators Overlook Serious Flaw in USDA’s HACCP Food-Safety System—While 
Promoting Its Adoption by FDA, Agricultural Policy Analysis Ctr., Univ. of Tenn. (July 10, 2009), 
http://www.agpolicy.org/weekcol/467.html. 
301 See Josefa M. Rangel et al., Epidemiology of Escherichia coli 0157:H7 Outbreaks, United States, 1982-
2002, 11 Emerging Infectious Diseases 603, 604 fig.1 (2005). 
302 See Moss, supra note 299. 
303 See Food Safety Documents, N.Y. TIMES, http://documents.nytimes.com/food-safety-documents#p=2 
(last visited Dec. 31, 2010) (showing that the USDA blacked out details of Cargill’s HACCP plans in 
response to a FOIA request). 
304 See Legal Sea Foods, Inc. v. Calise, No. 03 Civ. 4958, 2003 U.S. Dist. LEXIS 14527, at *15-16 
(S.D.N.Y. Aug. 19, 2003). 
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vacated.305 As long as HACCP plans remain under lock and key, the prospects for 

industry-wide dissemination of food safety knowledge look grim. 

 From a political economy perspective, the failure of HACCP should not be 

surprising. Food processing firms do not internalize all the social costs of contamination 

and thus do not necessarily have an incentive to develop stringent HACCP plans.306 Most 

retail food items cannot be traced through the supply chain,307 so processors may be able 

to escape the potential reputational and (often limited308) legal consequences of safety 

failures. Moreover, contamination episodes impose externalities on other firms in the 

same food industry subsector, who see their sales decline as a result of the safety scare 

even if their own products remain safe.309 The source of the outbreak does not internalize 

these industry-wide costs. Plant-by-plant standard-setting effectively excludes consumers 

and competitors from food safety regulation. The only participants in HACCP plan-

writing (other than the FSIS inspectors who occasionally review) are parties who bear all 

the costs of risk-mitigation activities without internalizing all the costs when risk 

mitigation fails.  

 In this respect, HACCP illustrates the problems with Experimentalist risk 

regulation more broadly. HACCP has devolved regulatory authority to the level of the 

firm, where decisionmakers are not always motivated to invest in food safety at the 

                                                 
305 See Legal Sea Foods, Inc. v. Calise, No. 03 CV 4958, 2005 U.S. Dist. LEXIS 23674 (S.D.N.Y. Jan. 11, 
2005). 
306 Even if consumers could shift their own private costs of foodborne illnesses to producers, either ex ante 
by discounting foodstuffs from contamination-vulnerable plants or ex post through tort liability, those 
private consumer costs do not necessarily include “the cost of lost production [and] medical care. . . . Thus 
food safety encompasses significant public good properties and, as is typical with public goods, the level of 
food safety supplied by the market is unlikely to reach the social optimum.” Spencer Henson & Bruce 
Traill, The Demand for Food Safety: Market Imperfections and the Role of Government, FOOD POLICY, 
Apr. 1993, at 152, 159. 
307 Daniel R. Levinson, Inspector Gen., Traceability in the Food Supply Chain (Dep’t of Health and Human 
Servs., Office of the Inspector Gen., Report, Mar. 2009), available at 
http://www.oig.hhs.gov/oei/reports/oei-02-06-00210.pdf (finding that only five of forty food products could 
be traced through each stage of the supply chain). But see Sabel & Simon, supra note 1, at 36 (“[HACCP] 
plans increasingly include provisions for tracing products as they are processed, so that when failures occur 
it is possible to indentify the entity and the procedures that failed.”) 
308 Cf. In re ConAgra Peanut Butter Prods. Liab. Litig., 251 F.R.D. 689, 698-99 (N.D. Ga. 2008) (denying 
class certification for potential plaintiffs who alleged that they became ill after consuming contaminated 
ConAgra-produced peanut butter). 
309 See Shelby Erdman, Peanut Butter Makers Try To Spread Word Products Are Safe, CNN, Feb. 10, 
2009, http://articles.cnn.com/2009-02-10/us/peanut.butter.makers_1_salmonella-outbreak-peanut-
corporation-peter-pan-peanut-butter?_s=PM:US (noting that peanut butter sales “plunged at least 20 
percent [after] the salmonella outbreak). 
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socially optimal level. The idea of “rolling best practices” has proven to be illusory, as 

many firms reject the USDA’s best-practice recommendations, and firms that do develop 

innovative food-safety strategies refuse to disseminate their findings more broadly. 

Finally, whereas § 553 rulemaking incorporates safeguards to ensure opportunities for 

public participation in regulatory standard-setting, HACCP has eliminated these 

opportunities. If Sabel and Simon are correct that HACCP is a model of Experimentalism 

in practice, then this may not be a model worth replicating.  

 

C. Experimentalism in Pharmaceutical Regulation 

 In October 2000, the FDA instructed the drug maker Roche to take a series of 

steps to reduce the risk that the acne medication Accutane would be taken by pregnant 

women, exposing fetuses to high risk of birth defects. The FDA recommended that 

Roche: 

• obtain written informed consent from each patient to whom Accutane was 

prescribed regarding the potential interaction between the drug and pregnancy; 

• maintain a registry encompassing all patients (male as well as female) who 

received Accutane prescriptions; 

• require physicians who prescribe Accutane—and pharmacists who fill 

prescriptions—to undergo certification and enter a registry; 

• ensure that female patients who receive Accutane prescriptions undergo regular 

pregnancy tests.310  

But instead of requiring Roche to adhere to these recommendations, the FDA followed an 

Experimentalist approach: it allowed Roche to adapt its anti-pregnancy program within a 

set of broad parameters. Roche did require informed written consent from each patient, 

but it did not maintain a patient registry, nor did it initiate a certification and registration 

process for physicians and pharmacists.311 Pharmacists were told to fill a female patient’s 

Accutane prescription only if she presented a yellow sticker showing that she had (a) 

received a negative pregnancy test within the past seven days, (b) committed to absolute 

                                                 
310 Background of Isotretinoin Teratogenic Risk Management Plan, FOOD & DRUG ADMIN., 
http://www.fda.gov/ohrms/dockets/ac/04/briefing/4017B1-02%20%20AC%20Intro%20Review%20-
Section%20A%20Tab1.htm (last visited Dec. 31, 2010). 
311 Id. 
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abstinence, or (c) undergone a hysterectomy.312 However, an FDA survey indicated that 

only 66% of fertile, non-abstinent females between ages 15 and 45 who received 

Accutane prescriptions underwent appropriate pre-prescription pregnancy testing, and 

only 46% of sexually active females between 15 and 45 who received Accutane 

prescriptions also reported using appropriate birth control methods.313 Surveys of 

Accutane patients indicated that SMART “did little to affect the absolute pregnancy 

rate.”314 

 Again, these Experimentalist outcomes are not surprising from a political 

economy perspective. Roche did not internalize the costs of Accutane-related birth 

defects because its on-label warnings effectively immunized it from tort liability. Even 

before the initiation of SMART, a federal district court in Louisiana had held that “as a 

matter of law, the warnings which [Roche] provided [dermatologists] regarding the 

dangers of Accutane were adequate” to shield the pharmaceutical company from liability 

to patients who became pregnant while taking the drug.315 Federal district courts in 

Georgia and Maryland reached similar conclusions.316 The Florida Supreme Court 

adopted an identical position: “the warning concerning the dangerous side effects of 

Accutane was quite clear,” and “the drug manufacturer could not be penalized for the 

failure of the doctor to impart knowledge concerning the dangers of the drug of which the 

doctor had been warned and was aware.”317 More stringent controls on Accutane would 

not have served Roche’s commercial interests, as they might have reduced demand for 

the drug company’s product. Unsurprisingly, in the absence of command-and-control 

regulation, Roche failed to take steps sua sponte that fully addressed the risk of 

pregnancy among Accutane-prescribed patients. 
                                                 
312 Id. 
313 See Allen Brinker, Cynthia Kornegay & Parivash Nourjah, Trends in Adherence to a Revised Risk 
Management Program Designed To Decrease or Eliminate Isotretinoin-Exposed Pregnancies: Evaluation 
of the Accutane SMART Program, 141 ARCH DERMATOL 563, 567 tbl.5 (2005). 
314 Id. at 568; accord Doshi, supra note 38, at 642 (noting that “the pregnancy rates post-S.M.A.R.T. 
remained similar to the pre-S.M.A.R.T. rates”). 
315 Bealer v. Hoffman-La Roche, Inc., 729 F. Supp. 43, 45 (E.D. La. 1990). 
316 See Hunt v. Hoffman-LaRoche, Inc., 785 F. Supp. 547 (D. Md. 1992); Carter v. Hoffman-LaRoche Inc., 
No. CV 590-285, 1991 U.S. Dist. LEXIS 19304 (S.D. Ga. Dec. 12, 1991). 
317 Felix v. Hoffman-LaRoche, Inc., 540 So. 2d 102, 105 (Fla. 1989). An Arizona appellate court declined 
to dismiss a birth-defects-related complaint against Roche on the basis of the pleadings, see Myers v. 
Hoffman-La Roche, Inc., 170 P.3d 254 (Ariz. Ct. App. 2007), but that opinion was subsequently 
depublished. See Myers v. Hoffman-La Roche, Inc., No. 1 CA-CV 06-0137, 2008 Ariz. App. LEXIS 81 
(Ariz. Ct. App. May 22, 2008) 
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 Finally, in 2005, the FDA called off its experiment with SMART. The FDA 

replaced the voluntary sticker system with a mandatory Web-based system for patients, 

physicians, and pharmacists. Under the rules adopted in 2005, a doctor who prescribes 

Accutane must first enroll each patient in the online iPLEDGE database. The physician 

must confirm that the patient has received two negative pregnancy tests, at least one of 

which must occur in a federally certified laboratory. The physician must continue to 

upload pregnancy test results to the iPLEDGE system on a monthly basis. A pharmacist 

may only fill a prescription for Accutane (or for its generic equivalent, isotretinoin) after 

receiving a patient-specific authorization from iPLEDGE.318 Physicians and pharmacists 

who do not comply with program requirements are sanctioned and barred from 

prescribing or handling the drug.319 

 Unlike Experimentalist interventions, iPLEDGE is discretion-limiting. It removes 

discretion from drug companies, physicians, pharmacists, and ultimately patients. 

Whether these limits on discretion yield welfare-enhancing results remains an open 

question: direct comparison with pre-iPLEDGE data is difficult, because FDA tracking 

efforts prior to iPLEDGE were significantly less rigorous.320 It is too soon to declare that 

iPLEDGE has been a success.321 What is clear is that iPLEDGE’s Experimentalist 

predecessor SMART was a failure. When firms do not internalize the full costs of the 

risks that they generate, then the devolution of decisionmaking to the firm level is 

unlikely to produce socially optimal levels of investment in risk mitigation. The SMART 

experience illustrates this point quite dramatically (and quite tragically). 

 

D. Experimentalism in Financial Regulation 

                                                 
318 See About iPLEDGE, iPLEDGE, https://www.ipledgeprogram.com/AboutiPLEDGE.aspx (last visited 
Dec. 31, 2010). 
319 See Peggy Peck, FDA iPLEDGE Program Sanctions 30 Physicians, MEDPAGE TODAY (Feb. 13, 2009), 
http://www.medpagetoday.com/MeetingCoverage/SDEF/12890. 
320 Id. 
321 Cf. Michael McCaughan, Kaiser and REMS: A Year Later, RPM REPORT, Dec. 27, 2010, 
http://therpmreport.com/Free/firsttake.aspx (reporting that the Kaiser Foundation will release data in 2011 
calling the efficacy of iPLEDGE into question); FDA Reviews iPLEDGE Data, Dermatology World, Sept. 
2007, at 1, 3 (noting that in the first year of the iPLEDGE program, 122 women on isotretinoin reported 
pregnancies out of 91,000 women of childbearing potential taking the drug). 
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 Perhaps the most devastating failure of Experimentalist risk regulation so far is 

the Basel II system for the supervision of financial institutions.322 Although Sabel and 

Simon do not mention Basel II by name in Minimalism, Experimentalism, and the 

Administrative State, Simon’s earlier work cites Basel II as an example of 

Experimentalism in practice.323 Basel II was an initiative adopted by the twelve-nation 

Basel Committee on Banking Supervision in 2004 to reform the regulation of financial 

institutions. Under the committee’s previous standard, the 1988 accord Basel I, capital 

requirements for financial institutions were based on a table of predetermined “risk 

weights” reflecting regulators’ judgments regarding the volatility of particular asset 

classes.324 By contrast, Basel II allowed financial firms to set their own risk weights 

based on past experience and on the firm’s own internal models.325 Regulators reviewed 

each firm’s model to ensure compliance with Basel II’s framework goals.326 Basel II was 

                                                 
322 Cf. Jed Friedman & Norbert Schady, How Many More Infants are Likely to Die in Africa as a Result of 
the Global Financial Crisis? (World Bank Dev. Research Group, Policy Research Working Paper 5023, 
Aug. 2009), available at http://ssrn.com/abstract=1462022 (estimating that the U.S. subprime crisis and the 
resulting shockwaves across the global economy will yield 30,000 to 50,000 excess infant deaths in Africa 
in 2009); Nicholas D. Kristof, Op-Ed, At Stake Are More than Banks, N.Y. TIMES, Apr. 2, 2009, at A27 
(citing estimates that the financial crisis will result in “an additional 400,000 child deaths” across the 
world). 
323 See Simon, Optimization, supra note 12, at 4 (“[S]ome of the most prominent pre-
crisis regulatory initiatives, especially those associated with Basel II . . . have a strong 
reliability and new governance flavor.”); id. at 16 (describing Basel II as a “watershed” in 
the transition toward “managerialist” governance based on “dynamic reassessment and 
complex multifactor and collaborative judgment”); id. at 16 (“The Basel II Accord 
moved in a managerialist direction by attempting to incorporate a more complex set of 
signals and to strengthen duties to reassess practices in the light of experience.”). Sabel 
and Simon use the terms “new governance,” “managerialism,” and “Experimentalism” 
interchangeably. See Charles F. Sabel & Jonathan Zeitlin, Learning from Difference: The 
New Architecture of Experimentalist Governance in the EU, 14 EUR. L.J. 271, 280 (2008) 
(using the terms “new governance institutions” and “experimentalist institutions” in the 
same sentence as synonyms to describe EU regulatory structures); Sabel & Simon, supra 
note 1, at 27 (stating that managerialism “involves . . . monitoring that induces and 
assesses complex individualized decisionmaking and that generates and disseminates 
information in a way that promotes continuous learning and improvement”); id. 
(contrasting managerialism with Minimalism). 
324 See BASEL COMM. ON BANKING SUPERVISION, INTERNATIONAL CONVERGENCE OF 
CAPITAL MEASUREMENT AND CAPITAL STANDARDS (1988).  
325 See BASEL COMM. ON BANKING SUPERVISION, BASEL II: INTERNATIONAL CONVERGENCE OF CAPITAL 
MEASUREMENT AND CAPITAL STANDARDS: A REVISED FRAMEWORK (2004). 
326 Id. at 163. Basel II set out “four key principles” to guide supervisory review. See id. at 159, 162, 164-65. 
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a system of devolved decisionmaking and rolling best-practice rules in line with the 

Experimentalist model.327 

 Simon notes that Basel II “had been implemented only partly by the time of the 

financial crisis.”328 This is true for U.S. commercial banks329 but not for U.S. investment 

banks: the five largest U.S. investment banks—Bear Stearns, Goldman Sachs, Lehman 

Brothers, Merrill Lynch, and Morgan Stanley—had all switched to Basel II before the 

crisis.330 Prior to 2004, the SEC had used a system roughly comparable to Basel I in order 

to set capital requirements for securities broker-dealers: as with Basel I, the SEC 

determined risk weights (or “haircuts”) centrally rather than allowing firms to modify 

capital requirements to reflect their own assessment of the risks on their balance sheets. 

Under the “Consolidated Supervised Entities” (CSE) program adopted in 2004, each 

investment bank constructed its own internal model to determine its capital 

requirement.331 In theory, the SEC reviewed each firm’s model, but it only assigned 

seven employees to that task—far too few to cope with the complexities of firms whose 

combined assets exceeded $4 trillion.332 

 The failures of the CSE program are well-known. From a political economy 

perspective, they should not have been surprising. Financial institutions do not internalize 

the full costs of their risk-taking activities: the failure of one financial institution imposes 

costs on parties other than the firm’s own employees, shareholders, and creditors. Other 

market actors (who may or may not be direct counterparties) suffer,333 as do taxpayers (in 

the event of a bailout). Moreover, learning-by-monitoring may ignore fat-tail risks in 

                                                 
327 See Ford, supra note 14, at 455-59. 
328 See Simon, Optimization, supra note 12, at 4. 
329 See Randall S. Kroszner, Member of the Bd. of Gov’rs of the U.S. Fed. Reserve Sys., Remarks at the 
New York Bankers’ Association Annual Washington Visit (July 12, 2007), available at 
http://www.bis.org/review/r070716e.pdf. 
330 See Prudential Supervision of U.S. Securities Firms: Hearing Before the Subcomm. on Fin. Insts. & 
Consumer Credit of the H. Fin. Servs. Comm., 109th Cong. __ (2006) (testimony of Robert L.D. Colby, 
Acting Dir., Div. of Market Regulation, SEC), available at 
http://www.sec.gov/news/testimony/2006/ts091406rldc.htm.  
331 See Erik R. Sirri, Dir., Div. of Trading and Markets, SEC, Securities Markets and Regulatory Reform: 
Remarks at the National Economists Club (Apr. 9, 2009), available at 
http://www.sec.gov/news/speech/2009/spch040909ers.htm. 
332 See Stephen Labaton, Agency’s ’04 Rule Let Banks Pile Up New Debt, N.Y. TIMES, Oct. 2, 2008, 
http://www.nytimes.com/2008/10/03/business/03sec.html. 
333 On risk externalities in finance, see Andrew G. Haldane, Why Banks Failed the Stress Test 9-11 (Bank 
of England, Working Paper, Feb. 2009). 
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financial markets.334 Since firms’ internal models are proprietary, the public has no input 

into risk management decisions made through Basel II-type processes.335 While the credit 

default swap market—a type of prediction market—generated early signals of financial 

sector distress, regulators failed to use this MBM-based heuristic and were therefore 

blindsided by asset price collapses.336 

 Simon interprets the financial crisis as evidence that regulators did not go far 

enough in shifting toward Experimentalist modes of risk governance.337 But the opposite 

conclusion seems much more logical: the introduction of Experimentalism to financial 

regulation was followed shortly afterwards by the gravest financial crisis in nearly eight 

decades. If Experimentalism takes learning-by-monitoring seriously, then 

Experimentalists ought to learn from the financial crisis experience that devolved 

decisionmaking and rolling best-practice rules can lead to truly catastrophic 

consequences. 

 

Conclusion 

 Through an evolutionary process, the structure of the administrative state has 

come to embody a centralized and proceduralized mode of risk management, with an 

emphasis on cost-benefit analysis and the use of market-based mechanisms. 

Experimentalists seek to undo this structure and to replace it with a regulatory system 

defined by devolved decisionmaking and rolling rules. Yet as this Paper has argued, 

decentralized units fail to account fully for risk externalities produced by their policy 

choices. Moreover, rolling-rule regimes are prone to cognitive biases and political 

pathologies that distort regulatory decisions.  

 To their credit, Sabel, Simon, and their coauthors have shown that 

Experimentalist institutions can function effectively when faced with the task of 

                                                 
334 See Nocera, supra note 178. 
335 On the problem of proprietary models and risk transparency, see generally Philip M. Linsley & Philip J. 
Shrives, Transparency and the Disclosure of Risk Information in the Banking Sector, 13 J. FIN. REG. & 
COMPLIANCE 205 (2005). 
336 See Flannery et al., supra note 253. 
337 See Simon, Optimization, supra note 12, at 19 (“The managerial literature provides .  . . rhetoric that 
emphasizes dynamics and complex judgment. Recent reform proposals reflect some of its themes, and it 
would probably be a good thing if they were to do so more.”).  
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“individualized service provision.”338 Their case studies involving drug rehabilitation 

programs,339 child protective services,340 and special education341 illustrate this point. As 

Sabel and several coauthors write: 

[E]xperimentalist organizations providing individualized services . . . take[] 
professionals as the independent flexible problem solvers they are trained to be 
and enhance[] their capacity to address a widening range of (more and more 
individual problems) by decentralizing authority . . . , encouraging them to work 
in interdisciplinary teams, and introducing elements of peer review and dynamic 
accountability.342 
 

Nothing in this Paper has refuted that core Experimentalist claim, at least insofar as that 

claim applies to the provision of individualized services. But this Paper has shown that 

the scope of that claim is limited: successful Experimentalist interventions in 

individualized service provision will not necessarily yield the same results in risk 

regulation. In this latter realm, unlike in individualized service provision, outcomes are 

not easily observable, and learning-by-monitoring is unreliable (if not impossible). 

Moreover, in risk regulation, unlike in individualized service provision, the costs of 

failure are not localized; they are dispersed broadly across society. Under these 

circumstances, devolution and flexibility are not necessarily virtues—and may indeed be 

vices. 

 Sabel and Simon have correctly identified centralization, proceduralization, cost-

benefit analysis, and market-based mechanisms as defining features of the modern 

administrative state. But as this Paper has demonstrated, the convergence of those four 

features was not the product of a master plan to limit administrative discretion. And none 

of the scholars whom Sabel and Simon associate with Minimalism has made a 

comprehensive case for incorporating all four features into a risk regulation regime. 

Sabel and Simon allow us to imagine a world in which centralization, 

proceduralization, cost-benefit analysis, and market-based mechanisms are not elements 

                                                 
338 See Charles Sabel et al., Individualized Service Provision in the New Welfare State:  
  Lessons from Special Education in Finland (Int’l Ctr. for Bus. & Politics, Copenhagen Bus. Sch., 
Working Paper No. 73, 2010). 
339 See Dorf & Sabel, supra note 67.  
340 # Kathleen G. Noonan, Charles F. Sabel & William H. Simon, Legal Accountability in the Service-
Based Welfare State: Lessons from Child Welfare Reform, 34 L. & SOC. INQ. 523 (2009). 
341 See Sabel et al., supra note 338. 
342 Id. at 13. 
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of risk regulation. They provide us with concrete examples (the public-private partnership 

in nuclear power plant supervision, the HAACP system for food safety, the SMART 

approach to pharmaceutical side-effects, and the Basel II regime for financial institutions) 

in which these four elements are all absent. These illustrations tell a striking story. In all 

four cases, Experimentalist reforms have resulted in less transparent and less accountable 

governance. In at least in one instance (Basel II), Experimentalist interventions are 

directly implicated in a massive regulatory failure. Perhaps, then, the most important 

takeaway from Sabel and Simon’s latest contribution comes from the study in contrasts 

that it presents: by showing us what a world without centralization, proceduralized 

rulemaking, cost-benefit analysis, and market-based mechanisms might look like, 

Experimentalism has shown that these underappreciated elements of the modern 

administrative state in fact bolster our resilience to catastrophic risks. In sum, Sabel and 

Simon have not made a convincing case for incorporating the elements of 

Experimentalism into our risk regulation regimes. Yet inadvertently (though nonetheless 

importantly), they may have shown us why we should value the elements of Minimalism 

embedded in the risk regulation regimes that we already have. 


