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No good deed goes unpunished.
- Clare Booth Luce'

INTRODUCTION

In the wake of Enron, Worldcom, and Tyco, there has been a renewed in-
terest in corporate social responsibility (CSR), particularly as it is might be em-
bodied in corporate codes of conduct or codes of ethics. Some organizations
and groups have attempted to encourage U.S. corporations to adopt codes of
conduct that commit the corporations to aspirational standards of conduct with
regard to their stakeholders, rather than codes that merely reiterate the corpora-
tions' existing obligations under the law.

One concern raised about adopting codes that attempt to embody CSR is
that no precise definition of CSR exists. It involves different principles for dif-
ferent people. David Vogel in his book The Market for Virtue notes that CSR
usually is associated with "firms' efforts to do more to address a wide variety of
social problems than they would have done in the course of their normal pur-
suit of profits."2

Definitions of CSR can be placed into at least four categories: (I) minimal-
ist, (2) philanthropic, (3) encompassing or stakeholder, and (4) social activist.3

The minimalist view is that a corporation's only social responsibility is to in-
crease the wealth of its shareholders.4 The most famous champion of this view is

1. HAROLD FABER, THE BOOK OF LAWS (198o).

2. DAVID VOGEL, THE MARKET FOR VIRTUE 4 (2005).

3. Richard M. Locke, The Promise and Perils of Globalization: The Case of Nike, in
MANAGEMENT: INVENTING AND DELIVERING ITS FUTURE 39, 40 (Richard Schma-
lensee & Thomas A. Kochan eds., 2003).

4. Id. at 40.
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Milton Friedman. It still holds sway within the American business community.'
In a 2006 address at Aldelphi University, Thomas J. Donohue, President and
CEO of the U.S. Chamber of Commerce, defined CSR as an endeavor "to earn a
profit, create jobs, and make products and services that people need and that
raise our standard of living."6

The philanthropic view, like the minimalist view, is that a corporation's
primary obligation is to maximize the wealth of its shareholders, but this view
accepts that the corporation-in addition to its individual shareholders, man-
agers, and employees-can engage in charitable activities These charitable ac-
tivities do not need to be tied to the corporation's core business. They can be
aimed solely at addressing moral or ethical concerns.'

The encompassing or stakeholder view is that corporations should be man-
aged to address not only the shareholders' interests but also the interests of
other groups that have a stake in the corporation, such as employees, suppliers,
customers, creditors, and the community. The stakeholder definition of CSR
appears to be the most common definition employed in articles in the academic
and business press.9 The definition of CSR employed by the International Fi-
nancial Corporation (IFC) fits within this category. The IFC defines corporate
social responsibility as "the commitment of businesses to contribute to sustain-
able economic development by working with employees, their families, the local
community and society at large to improve their lives in ways that are good for
business and for development."' Economic definitions of CSR that are con-

5. Milton Friedman, The Social Responsibility of Business Is To Increase Profits, N.Y.
TIMES, Sept. 13, 1970, § 6, at 32 (Magazine).

6. Thomas J. Donohue, President & CEO, U.S. Chamber of Commerce, Hagedorn
Lectureship on Corporate Social Responsibility at Adelphi University: The Chal-
lenges of an Ethical Business 4 (Sept. 15, 2oo6), http://www.uschamber.com/press/
speeches/20o6/o6o915-hagedorn-speech.htm.

7. Locke, supra note 3, at 41.

8. Id.

9. VOGEL, supra note 2, at 4-6; Deborah Doane, Reality Check: The Myth of CSR, 3
STAN. SOC. INNOVATION 22, 22 (2005); John Mackey, Putting Customers Ahead of
Investors, 37 REASON 28, 28-29 (2005); Ramon Mullerat, The Still Vague and Impre-
cise Notion of Corporate Social Responsibility, 32 INT'L Bus. LAWYER 236, 236
(2004).

10. International Finance Corporation-Corporate Social Responsibility, http://www.
fias.net/ifcext/economics.nsf/Content/csr-lntroPage (last visited Mar. 12, 2008).
This definition is based on the one developed by the World Business Council for
Sustainable Development (WBCSD). TOM Fox, HALINA WARD & BRUCE How-
ARD, PUBLIC SECTOR ROLES IN STRENGTHENING CORPORATE SOCIAL RESPONSI-

BILITY: A BASELINE STUDY 1 (2002) (citing WORLD Bus. COUNCIL FOR SUSTAIN-

ABLE DEV., THE BUSINESS CASE FOR SUSTAINABLE DEVELOPMENT (2002)),

http://www.fias.net/ifcext/economics.nsf/AttachmentsByTitle/CSR-CSRinterior.

pdf/sFILE/CSR-CSRinterior.pdf.
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cerned with requiring corporations to internalize their externalities also would
fit within this definition. Geoffrey Heal, a Columbia Business School professor,
defines CSR as "a program of actions taken to reduce externalized costs or to
avoid distributional conflicts."" The stakeholder definition usually identifies
consumer protection, labor rights, protection of the environment, contribu-
tions to the community, and good corporate governance practices-in addition
to returns for investors-as areas of concern for corporations.'2

Finally, the social activist view argues that corporations are responsible to
society at large for the effects of their actions. 3 This view requires corporations
to benefit society, not just particular shareholders or stakeholders of the corpo-
ration.1 4 Muhammad Yunus, the winner of the 2006 Nobel Peace Prize and the
founder of the Grameen Bank, espouses this view. In his Nobel Lecture, he
talked about "social business," which he defined as "a new kind of business in-
troduced in the market place with the objective of making a difference in the
world." 5 Yunus claimed that "social business" would be able to address
"[a]lmost all social and economic problems of the world.1 6

The wide range of possible definitions for CSR means that a particular
business may be addressing only some of the issues that a particular person or
group might consider an essential part of CSR, or the business may have priori-
tized the CSR issues in the wrong way in the view of a particular person or
group. For example, since 2000, Business Ethics Magazine has published an an-
nual list of the "ioo Best Corporate Citizens." The companies on these lists
change substantially from year to year. Only thirty-four of the "ioo Best Corpo-
rate Citizens" in 2000 made the list in 2003.17 Part of the reason for these varia-
tions is that Business Ethics Magazine has modified the criteria that it uses to
determine who gets on this list every year.'"

1l. Geoffrey Heal, Corporate Social Responsibility-An Economic and Financial
Framework (2004), http://ssrn.com/abstract=642762.

12. Phred Dvorak, Finding the Best Measure of "Corporate Citizenship," WALL ST. J.,
July 2, 2007, § B, at 3.

13. Locke, supra note 3, at 41-42.

14. Id.

15. Muhammad Yunus, Nobel Lecture (Dec. 16, 20o6), http://nobelprize.org/nobel

-prizes/peace/laureates/20o6/yunus-lecture-en.html.
16. Id.

17. 1oo Best Corporate Citizens, Bus. ETHIcs MAG., available at http://www.business-
ethics.com/BExooall.

18. The 2ooo list only considered how the corporations fared with respect to reve-
nues, net income, return to shareholders, community relations, employee rela-
tions, and customer relations. The 2003 list considered all of those factors plus
how the corporations treated women and minorities, the environment, and non-
U.S. stakeholders. 1oo Best Corporate Citizens 2000, Bus. ETHICS MAG., available at
http://www.business-ethics.com/node/83. The 2003 list also changed in part be-
cause data provider KLD expanded its underlying database of public firms beyond

370
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Corporations can rather easily address the concern over the vagueness of
CSR's definition by clearly defining and disclosing what they mean when they
use the term, "corporate social responsibility," and by specifying towards whom
are their CSR efforts directed. Corporations will simply have to live with the fact
that some may disagree with how a corporation has defined "corporate social
responsibility" or may disagree with how a corporation has prioritized the is-
sues within its definition. No one can please everyone all of the time.

Corporations that seek to adopt codes of conduct that embody the stake-
holder or social activist views of CSR face another concern: such codes will ex-
pose them to legal liabilities that they would not face if they had not adopted
those aspirational standards. If a corporation adopts a code of conduct with as-
pirational standards-or standards higher than ones prescribed normally under
existing statutes, regulations, or the common law-some courts will allow
stakeholders to sue the corporation if it fails to meet those standards in its code
of conduct.' 9 Thus, the law creates a perverse set of incentives that encourage

the 65o used for the Domini Index (a socially screened stock index), which the loo
Best list was drawn from in the past. Domini screens the corporations on its index
to ensure that they promote "a society that values human dignity and the enrich-
ment of our natural environment." Domini, Global Investment Standards,
http://www.domini.com/GloblnvStd/index.htm (last visited Mar. 12, 20o8). Thus,
in 2000, Business Ethics Magazine relied on Domini's prescreening of corporations
to weed out those that did not have good records with regard to the environment
or the global community. In 2003, the list was drawn from the Russell iooo (the
iooo largest public companies). ioo Best Corporate Citizens 2003, Bus. ETHICS

MAG., available at http://www.business-ethics.com/BEloo-2003. As a result, Busi-
ness Ethics Magazine had to undertake its own assessment of how corporations
were addressing certain factors, such as the environment and the global commu-
nity, for which Domini's prescreened list had previously accounted. It is not clear
that Business Ethics Magazine applied the same criteria that Domini did when as-
sessing a corporation's environment record or treatment of non-U.S. stake-
holders.

19. See infra notes 1no to 192 and accompanying text. Proponents of CSR have tried to
convince corporations to undertake such initiatives on the grounds that the mar-
ket will reward them for their efforts. Usually in order to reap the biggest rewards
for CSR activities, corporations have to publicize them and convince consumers
and others that they are undertaking creditable efforts to implement CSR princi-
ples. The only creditable way to do this is through formal programs with demon-
strable results, which include embedding CSR principles in the corporation's code
of conduct. Consumers and others are increasingly skeptical of corporate claims
regarding CSR out of concerns that corporate CSR efforts are nothing more than
public relations efforts and are not making any substantive changes to the ways
that corporations actually behave. Wake Up Call for Firms Doing the Right Thing,
TELEGRAPH, Sept. 27, 2007, available at http://www.telegraph.
co.uklmoney/main.jhtml?xml=/money/2007/o9/27/cnbcorp27.xml. (reporting
that 44% of the British public think CSR is just spin-doctoring); Joel Makower,
CSR Issue: Does Media Coverage Shape a Company's Strategic Business Plan To In-
clude CSR Efforts?, CNNMoney.com, Oct. 2, 2007, http://cactuar.scilsnet.rutgers.
edu/joomla/index. php?option=com-content&task=view&id=43&Itemid=2 (stat-



YALE LAW & POLICY REVIEW

corporations to do the legal minimum rather than aspire to do more for their
stakeholders.

It is this problem that this Article seeks to address. This Article assumes as a
normative matter that the law should not frustrate or impede the will of the
shareholders or the managers of a corporation, who would like the corporation
to commit itself to do more than the minimum that the law mandates in a par-
ticular area for the stakeholders of the corporation. Certainly, the normative
question about the extent to which a corporation should take into account the
interests of all its stakeholders, not just its shareholders, is much debated both
in academic circles and in the business press." Rather than rehashing these de-

ing that an Ipsos Reid survey found that 70% of Americans either strongly or
somewhat agree that when companies label a product "green" it is just a market-
ing tactic).

20. This debate has raged for over sixty years. In the 193os, Adolf Berle of Columbia
Law School argued for the proposition that corporations should be managed for
the shareholders while E. Merrick Dodd Jr. of Harvard Law School argued that
corporations should be managed both for the shareholders and the other con-
stituencies of the corporation. Compare A. A. Berle, Jr., Corporate Powers as Pow-
ers in Trust, 44 HARV. L. REV. 1049, 1049 (1931) (claiming that corporate powers
are "at all times exercisable only for the ratable benefit of all the shareholders as
their interest appears"), with E. Merrick Dodd, Jr., For Whom Are Corporate Man-
agers Trustees?, 45 HARV. L. REV. 1145, 1148 (1932) (responding that the corporation
is "an economic institution which has a social service as well as a profit-making
function"). More recently, Kent Greenfield and D. Gordon Smith have debated
these issues. See Kent Greenfield, Saving the World with Corporate Law? (Boston
Coll. L. Sch. Research Paper No. 130, 2007), available at http://ssrn.com/
abstract=978242; D. Gordon Smith, The Dystopian Potential of Corporate Law
(Univ. of Wis. Legal Studies Research Paper No. 1040, 2007), available at
http://ssrn.com/abstract=976742. John Mackey, founder and CEO of Whole
Foods, Milton Friedman, and T.J. Rodgers, founder and CEO of Cypress Semi-
conductors, debated these issues in Reason magazine in 2005. See Rethinking the
Social Responsibility of Business, 37 REASON 28, 28-29 (2005).

The main legal scholars who support CSR have adopted the label "progressive
corporate law" for their efforts. Their theories resulted in a conference and later a
book. Progressive Corporate Law: New Perspectives on Law, Culture, and Society
(Lawrence E. Mitchell ed., 1995). An ethnography of recent csr efforts can be
found in John M. Conley & Cynthia A. Williams, Engage, Embed, and Embellish:
Theory Versus Practice in the Corporate Social Responsibility Movement, 31 J. CORP.
L. 1 (2005).

The opponents of CSR and stakeholder theories tend to argue that these theo-
ries undermine the property rights of shareholders to the profits of the corpora-
tion and constitute an unjustified "taking," or that corporations are a nexus of
contracts that have no duties other than those in the contracts. See FRANK H.
EASTERBROOK & DANIEL R. FISCHEL, THE ECONOMIC STRUCTURE OF CORPORATE

LAW 23 (1991) (arguing that all parties to the corporate contract can protect them-
selves through negotiation); Daniel R. Fischel, The Corporate Governance Move-
ment, 35 VAND. L. REV. 1259, 1273 (1982) (arguing that because corporations are
contracts, they are "incapable of having social or moral obligations much in the

26:367 2008
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bates here, this Article accepts the arguments that society would benefit if the
law allowed (but did not require) corporations to take the interests of their
stakeholders into account.

This Article focuses on how the law discourages corporations from adopt-
ing aspirational codes of conduct, which might address the concerns of various
stakeholder groups, and what might be done to remedy this situation. The solu-
tion that this Article will consider is for the states or the federal government or
both to adopt laws that would grant corporations who adopt aspirational codes
of conduct a safe harbor from litigation that might be brought if they fail to
meet the higher standards set forth in their codes. Corporations would only be
entitled to these safe harbors as long as they adopted and monitored the im-
plementation of such codes in good faith.

This Article will begin in Part I by providing an overview of the major exist-
ing incentives and disincentives for corporations to adopt codes of conduct.
Part I will not only examine the existing legal incentives and disincentives em-
bedded in federal and state laws but it will also look at the economic incentives
and disincentives provided by the markets. Part II will describe the factors to be
considered when creating an aspirational code of conduct and drafting legisla-
tion to create a safe harbor from litigation for such codes. The Appendix will
provide one example of what a law creating a safe harbor for aspirational codes
of conduct might look like. This draft law is called the Promoting Aspirational
Codes Enactment Act or the PACE Act. Part II will include a discussion of this
draft act.

Part III will then examine the pros and cons of creating such a safe harbor.
Part III will analyze whether such a safe harbor would spur more corporations
to adopt aspirational goals for their conduct or whether it would simply provide
a shield against law suits for corporate behavior that otherwise would be illegal.
Finally, the Article will draw some conclusions from the analysis presented.

I. INCENTIVES AND DISINCENTIVES FOR ADOPTING CODES OF CONDUCT

A. Legal Incentives for Adopting Codes of Conduct

Both the federal and the state governments have experimented with forms
of regulation that fall between laissez faire capitalism and a "command-and-

same way that inanimate objects are incapable of having these obligations"); Jona-
than R. Macey, An Economic Analysis of the Various Rationales for Making Share-
holders the Exclusive Beneficiaries of Corporate Duties, 21 STETSON L. REV. 23, 36, 42

(1991) (arguing that stakeholders can protect themselves through contract or
through the political process); Lynda J. Oswald, Shareholders v. Stakeholders: Eva-
luating Corporate Constituency Statutes Under the Takings Clause, 24 J. CORP. L. 1
(1998) (arguing that the reallocation of corporate profits to stakeholders is the
equivalent of a taking); Friedman, supra note 5, at 122 (arguing that actions that
reduce corporate profits to provide benefits to members of the community who
are not shareholders are the equivalent of an illegal tax on the shareholders' prof-
its).
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control" regulatory system." These experiments involve various forms of coop-
erative regulatory regimes, including efforts by both the federal government and
the state governments to provide incentives for corporations to engage in self-
policing.22

These experiments tend to track the business cycle, which seems to include
periods of scandal that are followed by periods of concern regarding corporate
social responsibility. 3 In the wake of the latest round of corporate scandals,
some corporations have tried to restore or maintain their reputations by devel-
oping CSR programs, engaging in self-regulatory regimes, or initiating cause-
related marketing programs.2 4 Many companies in the Standard & Poor's 500
Index publish corporate social responsibility reports on their websites. They
have also attempted to burnish their images by being associated with various
social causes. In 2005, businesses in North America spent approximately si bil-
lion on cause-related marketing.25

This current heightened concern by corporations for CSR may be just an-
other cycle of corporate excesses being followed by regrets. This same cycle oc-
curred in the 198os and early 199os. Corporate codes of conduct became preva-
lent among publicly held corporations in the late 198os.26 The codes at that time
primarily focused on antitrust, the Foreign Corrupt Practices Act, and insider
trading issues. This is not surprising since the major scandals of the 1970s and
198OS involved those issues.

While almost all Fortune 500 corporations have adopted codes of conduct
and implemented compliance programs to verify that their employees are com-
plying with the codes of conduct, most of these codes of conduct merely reflect
the current requirements imposed on corporations by the existing federal and
state laws. Thus, these codes simply restate the minimum legal requirements of
all legitimate business organizations and do little or nothing to encourage busi-
nesses to aspire to higher standards of conduct.

21. Jodi L. Short & Michael W. Toffel, Turning Themselves In: Why Companies Disclose
Regulatory Violations 2 (Univ. of Cal. Ctr. for Responsible Bus. Working Paper
No. 17, 2005).

22. Id.
23. Gregory A. Mark, The Legal History of Corporate Scandal: Some Observations on

the Ancestry and Significance of the Enron Era, 35 CONN. L. REV. 1073, 108o (2003);
C.A. Harwell Wells, The Cycles of Corporate Social Responsibility: An Historical Re-
trospective for the Twenty-First Century, 51 U. KAN. L. REV. 77, 81-82 (2002).

24. Jeb Brugmann & C.K. Prahalad, Cocreating Business's New Social Compact, HARV.
Bus. REV., Feb. 2007, at 83.

25. Id. at 86.

26. Harvey L. Pitt & Karl A. Groskaufmanis, Minimizing Corporate Civil and Criminal
Liability: A Second Look at Corporate Codes of Conduct, 78 GEO. L.J. 1559, 1601-02
(199o) (discussing the results of two Fried, Frank surveys of publicly-held corpo-
rations in 1984 and 1987 that found that over 90% of publicly held corporations
had a written code of conduct).

26:367 2008
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These codes reflect the existing set of incentives and disincentives built into
federal and state laws. The incentives generally only strive for codes that en-
courage compliance with the law. The disincentives, however, sometimes dis-
courage the adoption of all codes of conduct and other times only discourage
codes that would have a corporation exceed its legal obligations. By examining
these incentives and disincentives, one can understand why it is so difficult to
get corporations to adopt aspirational codes of conduct.

The major federal and state laws that encourage corporations to adopt
codes of conduct and compliance programs are as follows.

1. Director's Duty to Monitor

Directors have a duty to monitor the activities of the corporation on whose
board they serve.27 This duty is a relatively recent development and did not exist

forty years ago. In the Graham v. Allis-Chalmers Manufacturing Co." case in
1963, the Delaware Supreme Court held that directors would not be liable for
failing to monitor the activities within the corporation unless they were put on
specific notice of a problem. Commentators have suggested that compliance
with the law might not always be in the shareholders' interest in cases where it is
more profitable for the business to violate the law and pay the monetary penal-
ties than to comply with the law. 9

Over the next thirty years, the federal government promulgated two sets of
rules that influenced the development of state law doctrines on a director's duty
to monitor. In the wake of the Watergate break-in of the Democratic Party's
headquarters, which was funded by several large corporations, the Foreign Cor-

rupt Practices Act of 1977 (FCPA) was enacted.3" Section 13 (b)(2) of the FCPA
requires public companies to maintain accurate books and records and to im-
plement a reasonable system of internal accounting controls. 1 In 1991, the fed-
eral Organizational Sentencing Guidelines were implemented. 2

In 1996, Chancellor Allen in In re Caremark International Derivative Litiga-

tion33 concluded that times had changed since 1963 and that developments such
as the Guidelines meant that it was no longer reasonable for directors to wait
for something to be brought to their attention before taking action. He noted
that "relevant and timely information is an essential predicate for satisfaction of

27. In re Caremark Int'l Derivative Litig., 698 A.2d 959 (Del. Ch. 1996).

28. 188 A.2d 125 (Del. 1963).

29. ROBERT C. CLARK, CORPORATE LAW § 3.4.2 (1986); Donald C. Langevoort, Inter-
nal Controls After Sarbanes-Oxley: Revising Corporate Law's "Duty of Care as Re-
sponsibilityfor Systems," 31 J. CORP. L. 949, 951 (2006).

30. Langevoort, supra note 29, at 951.

31. 15 U.S.C. § 78m(b)(2) (2000).

32. U.S. SENTENCING GUIDELINES MANUAL §§ 8Am-8Fia1 (2007).

33. 698 A.2d 959 (Del. Ch. 1996).
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the board's supervisory and monitoring role under Section 141 of the Delaware
General Corporation Law."'34 He went on to comment that "a director's obliga-
tion includes a duty to attempt in good faith to assure that a corporate informa-
tion and reporting system, which the board concludes is adequate, exists, and
that failure to do so under some circumstances may, in theory at least, render a
director liable for losses caused by non-compliance with applicable legal stan-
dards.

35

While Chancellor Allen's comments in Caremark discussed an affirmative
duty of directors to monitor a corporation's activities, it was a duty that could
only be enforced in extremely limited circumstances. Under the standard ar-
ticulated by Chancellor Allen, directors must have shown a "sustained or sys-
tematic failure" to monitor the corporation's activities in order to be found in
violation of their duty.36 Later cases have clarified that directors who rely with
"blind faith" on documents prepared by management or company officers will
not have fulfilled their monitoring and good faith obligations. 37 The directors'
duty to monitor does not require that they know all aspects of a company or its
operations in detail. 3s Courts have held that it is sufficient for directors to pro-
vide evidence that they have implemented policies, procedures, and systems to
verify compliance in order to prove that they have complied with their duty to
monitor.

39

State laws, like section lo2(b)( 7 ) of the Delaware General Corporation Law,
also make it difficult to hold directors accountable for failures to monitor, be-
cause they permit corporations to limit directors' liability for breaches of their
duty of care by including exculpation clauses in their corporate charters. The
duty to monitor is part of the duty of care. For example, a shareholders' deriva-
tive action was brought against the Board of Directors of Walt Disney Company
accusing them of having breached their fiduciary duties and having wasted the
corporation's assets by hiring Michael Ovitz as president and terminating his
employment fourteen months later with a $130 million severance package. 4

' The
plaintiffs alleged that the board had failed to exercise proper oversight of Mi-
chael Eisner, the then-chair and chief executive officer of Disney, who had
picked Ovitz and negotiated the employment and termination agreements with
him. The chancery court found that the board's actions may have amounted to

34. Id. at 970.

35. Id.

36. Id.

37. Official Comm. of Unsecured Creditors of Integrated Health Servs. Inc. v. Elkins,
No. 20228-NC, 2004 WL 1949290, at *56 (Del. Ch. Aug. 24, 2004).

38. Stone v. Ritter, 911 A.2d 362, 368 (Del. 2006).

39. Id. at 373.

40. In re Walt Disney Co. Derivative Litig. (Disney II), 906 A.2d 27 (Del. 2006).

376
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a breach of their duty of care but that their actions were protected by the com-
pany's exculpation clause. 4'

Exculpation clauses, however, do not apply if the directors act in bad faith.
In order to act in bad faith, directors must either intentionally seek to harm the
corporation or intentionally disregard their responsibilities to the corporation. 4

The obligation to act in good faith falls within the duty of loyalty.4

Even though the likelihood of being found in violation of the duty to moni-
tor is very low, the duty to monitor does provide directors some incentive to
adopt a code of conduct and compliance program. It does not, however, pro-
vide them with any incentive to adopt a code and compliance program that
does more than ensure compliance with existing laws. Nevertheless, just getting
employees to comply with the law can be an uphill battle. In a KPMG survey in
2003, seventy-five percent of the officers surveyed indicated that they had un-
covered fraud by employees at their business. 44

2. Foreign Corrupt Practices Act

Section 13(b)(2) of the FCPA requires publicly traded corporations to make
and keep accurate books, records, and accounts and to devise a system of inter-
nal accounting controls. 45 The language in section 13(b)(2) is vague and could
be broadly interpreted, although the original intent of the provision was rela-
tively narrow. The Report of the Senate Committee on Banking, Housing, and
Urban Affairs indicated that the controls were intended to prevent corporations
from concealing bribes to foreign officials by requiring corporations to main-
tain accurate accounting records. 46 The Securities and Exchange Commission
(SEC) in 1981 pledged to interpret the requirements set forth in section 13 (b)(2)

41. In re Walt Disney Co. Derivative Litig. (Disney I), 907 A.2d 693, 760 (Del. Ch.
2005).

42. Disney II, 906 A.2d at 62.

43. Stone, 911 A.2d at 370.

44. Stephen Taub, Companies Look Harder, Find More Fraud, CFO.com, Dec. 2, 2003,

http://www.cfo.com/article.cfm/3011175?f=search.

45. 15 U.S.C. § 78m(b)(2) (2000).

46. S. REP. No. 95-114, at 132 (1977), reprinted in 1977 U.S.C.C.A.N. 4098, 4105 ("This
legislation imposes affirmative requirements on issuers to maintain books and re-
cords which accurately and fairly reflect the transactions of the corporation and to
design an adequate system of internal controls to assure, among other things, that
the assets of the issuer are used for proper corporate purpose. The committee be-
lieves that the imposition of these affirmative duties under our securities laws
coupled with attendant civil liability and criminal penalties for failure to comply
with the statutory standard will go a long way to prevent the use of corporate as-
sets for corrupt purposes. Public confidence in securities markets will be en-
hanced by assurance that corporate recordkeeping is honest.")
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narrowly. 47 At the time the SEC made this pledge, Ronald Reagan had just been
elected President and the Republican Party had gained control of the Senate.
The business community was threatening a political backlash against the SEC if
it elected to broadly interpret section 13 (b)(2). 48 The SEC never went back on
this pledge. The SEC only raised these provisions in enforcement actions when
there was actual evidence of misreporting by an issuer.49

Given the breadth of the language in section 13 (b)(2), some of the require-
ments that Congress enacted with the Sarbanes-Oxley Act could have been im-
posed by the SEC if it had chosen to reconsider its 1981 pledge. The SEC in 1988
did consider requiring management to evaluate and report on its internal con-
trols but ultimately declined to do so.5"

3. Federal Organizational Sentencing Guidelines

The Sentencing Reform Act of 198451 created the U.S. Sentencing Commis-
sion, which was given the task of promulgating sentencing guidelines for both
individual and organizational offenders. The Sentencing Reform Act also sub-
stantially increased the maximum fines for corporate felonies. Prior to 1984, the
maximum fines for most federal offenses were relatively small. The maximum
corporate fine for federal wire fraud before 1984 was only $1,000 per offense.5"
With such low fines, crime did pay. The Allegheny Bottling Company and the
Mid-Atlantic Coca-Cola Bottling Company conspired to illegally fix prices for
the soft drinks that they distributed.53 Allegheny made roughly $5 million in
profits from this scheme, but the maximum fine that it faced was only si mil-
lion.54 The Sentencing Reform Act raised the maximum fines for all corporate
felonies and corporate misdemeanors that resulted in loss of life to $500,000 per
offense.5 5 In 1987, additional legislation was enacted that raised the maximum
penalty to twice the gross loss or gain resulting from a corporation's violation of
the law. 6

In 1991, the U.S. Sentencing Commission promulgated the Guidelines,
which employed a "carrot and stick" approach to encourage corporate compli-

47. Langevoort, supra note 29, at 953.

48. Id.

49. Id.

5o. Id. at 954.

51. Sentencing Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1987 (1984) (codified
as amended in scattered sections of 18 & 28 U.S.C.).

52. 18 U.S.C. § 1343 (1994).

53. United States v. Allegheny Bottling Co., 695 F. Supp. 856, 857 (E.D. Va. 1988).

54. Id. at 857-58.

55. Id. § 3571(c).

56. Id. § 3571(d).
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ance with federal laws. The idea behind the Guidelines was that an organization
that encourages or tolerates violations of federal law is more culpable than one
that makes good faith attempts to prevent such violations and that the penalties
imposed should reflect these different levels of culpability.5 7 In addition, since
the federal government does not have the resources to police every business op-
eration, it was deemed worthwhile to encourage self-policing by corporations.

The Guidelines add "points" and increase the penalties a corporation faces
if it has had prior violations, if it violates injunctions, or if its senior officials
have approved illegal actions. 8 On the other hand, the Guidelines reduce the
penalties a corporation faces if it accepts responsibility and voluntarily reports
its violations or if it adopts a code of conduct and an effective compliance pro-
gram to try to prevent officers and employees from violating the law. 9

The Guidelines define an effective compliance program as one pursuant to
which "the organization exercised due diligence in seeking to prevent and detect

criminal conduct by its employees and other agents."6 The Guidelines set forth
seven criteria for an effective compliance program. These criteria require that
the business: (1) establish compliance standards and procedures for its employ-
ees and other agents that are reasonably capable of reducing the prospect of
criminal conduct, (2) appoint an individual to oversee compliance with the
code, (3) use due care to avoid delegating too much discretion to persons who
have a propensity to engage in illegal activities, (4) take steps to communicate
effectively its standards and procedures, (5) take reasonable steps to achieve
compliance with its standards, (6) enforce the standards through appropriate
disciplinary measures, and (7) take all reasonable steps to respond appropriately
when it detects a violation and to prevent future similar violations.6 '

Many major corporations adopted codes of conduct in order to qualify for

the more lenient treatment offered under the Guidelines.62 In fact, so many
companies adopted codes of conduct and created ethics officer positions in the
wake of the Guidelines promulgation that the Ethics Officers Association was

57. U.S. SENTENCING COMMISSION, SUPPLEMENTARY REPORT ON SENTENCING

GUIDELINES FOR ORGANIZATIONS 5-6 (Aug. 30, 1991), available at
http://www.ussc.gov/corp/OrgGL83o91.PDF.

58. Id.

59. Id.

6o. BUSINESS ETHICS 201.OO8 (Business Law, Inc., April 2003).

61. Id.

62. In a bench-marking study conducted by PG&E in 1995, 8o% of the responding
corporations indicated that the federal Organizational Sentencing Guidelines were
a major factor in the decision to adopt a code of ethics and compliance program.
Eric Pressler, Marketing Business Ethics in Corporations: A Review of Key Legal and
Financial Incentives, PREVENTIVE L. REP., Summer 1997, at 23; see also RICHARD

ZITRIN & CAROL M. LANGFORD, THE MORAL COMPASS OF THE AMERICAN LAW-

YER: TRUTH, JUSTICE, POWER AND GREED 111 (1999).
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formed in 1992.63 Ethics officers sometimes wear two hats and also serve as the
compliance officer for the business.6 4

What difference, if any, exists between what an ethics officer does and what
a compliance officer does? A compliance officer is solely concerned with meet-
ing the requirements established by laws and regulations. A corporation could
define the role of an ethics officer more broadly to ask the question, "What does
virtue require of us?"6

1 This broader question might lead some corporations to
contemplate adopting codes that require them to do more than what they are
legally required to do. In other words, the answer to this broader question
might require corporations to adopt aspirational codes of conduct.

The Guidelines, however, do not include any such requirement for aspira-
tional codes of conduct. It is sufficient under the Guidelines for a corporation
to merely adopt a code and a compliance program that parallels the existing re-
quirements under the law.

4. Sarbanes-Oxley Act of 2oo2

The Sarbanes-Oxley Act of 2oo2 spurred a closer look at codes of conduct
and how they were being implemented. The Enron Corporation had one of the
most impressive codes of conduct among the large, publicly traded companies.
Yet its code did not save it from being riddled with fraudulent accounting prac-
tices and other shady business deals. Enron's code did not save it because its
board of directors waived its provisions, particularly the conflict of interest pro-
visions, in order to allow Andrew Fastow and others to form special purpose
vehicles that would assume Enron's debt and take it off Enron's books to make
Enron look more profitable than it was in fact. 66

As a result of the Enron debacle, Congress included a requirement in the
Sarbanes-Oxley Act that forces publicly traded corporations to disclose if they
have a code of ethics and, if not, why not. The Sarbanes-Oxley Act defines a
code of ethics as "written standards that are reasonably designed to deter
wrongdoing." 67 Such a code promotes five things: (1) honest and ethical con-
duct; (2) full, fair, accurate, timely, and understandable disclosure in reports
and documents filed with the SEC; (3) compliance with applicable governmen-
tal laws, rules, and regulations; (4) prompt internal reporting of any violation of

63. ZITRIN & LANGFORD, supra note 62, at ill.

64. Id.

65. Id. This question was asked by Michael Josephson, an attorney who works for a
nonprofit ethics institute that advises corporations, lawyers, government agencies,
and the press.

66. Heesun Wee, Corporate Ethics: Right Makes Might, Bus. WEEK, Apr. 11, 2002,

http://www.businessweek.com/bwdaily/dnflash/apr2002/nf2oo2o4l_635o.htm.

67. Sarbanes-Oxley Act of 2002 § 406, Pub. L. No. 107-204, 16 Stat. 745 (codified as
amended at 15 U.S.C. 7264 (2000 & Supp. 2002)).
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the corporation's code of ethics; and (5) accountability for adherence to the
code."

The Sarbanes-Oxley Act also requires a publicly traded corporation to re-
port immediately to the SEC on a Form 8-K any time that its board of directors
waives any of the provisions in the code of ethics or changes or amends the
code.' 9 Neither the definition for the code of ethics nor the requirement to re-
port changes or amendments to the code force corporations to undertake con-
duct that is more ambitious than merely complying with their existing legal du-
ties.

5. Judicially Created Self-Auditing Privilege

Beginning with Bredice v. Doctors Hospitals, Inc.,70 some courts have found
that a self-audit or self-evaluation privilege exists under certain circumstances,
particularly in the context of medical peer review, 7' securities audits,7 academic
peer reviews, 73 product safety assessments, 74 equal employment compliance re-
cords,75 accounting records, 76 railroad accident investigations,77 prior accident
investigations, z8 and environmental audits.79

Not all courts, however, recognize the self-critical analysis privilege. The
federal courts are split on whether such a privilege exists and when it applies.8 "
The only time that the Supreme Court has addressed the self-audit privilege was
in the context of academic peer review in University of Pennsylvania v. EEOC."'
In that case, the Supreme Court noted that Federal Rule of Evidence 501 gives
the courts the power to develop new rules of privilege but declined to create

68. Id.

69. Id. § 4 o6(b).

70. 50 F.R.D. 249 (D.C. 1970), affd, 479 F.2d 920 (D.C. Cir. 1973).

71. Id.

72. In re Crazy Eddie Sec. Litig., 792 F. Supp. 197, 205 (E.D.N.Y. 1992).

73. Keyes v. Lenoir Rhyne CoIl., 552 F.2d 579 (4th Cir. 1977).

74. Lloyd v. Cessna Aircraft Co., 74 F.R.D. 518 (E.D. Tenn. 1977).

75. Banks v. Lockheed-Georgia Co., 53 F.R.D. 283 (N.D. Ga. 1971).

76. N.Y. Stock Exch. v. Sloan, 22 Fed. R. Serv. 2d (Callaghan) 500 (S.D.N.Y. 198o).

77. Granger v. Nat'l R.R. Corp., 16 F.R.D. 507 (E.D. Pa. 1987).

78. Bradley v. Melroe Co., 141 F.R.D. 1 (D.C. 1992).

79. Reichhold Chems., Inc. v. Textron, Inc., 157 F.R.D. 522 (N.D. Fla. 1994); James
Cox, The Case Against a Judicially Created, Common-Law Self-Audit or Self-
Evaluation Privilege Applicable to Environmental Cases, 15 FORDHAM ENVTL. L.
REV. 1, 2-3 (2004).

80. Cox, supra note 79, at 3-4.

8. 493 U.S. 182 (1990).
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such a privilege against disclosure of academic peer review materials on the
grounds that Congress did not create such a privilege when it extended Title VII
to educational institutions.2 Federal courts also have declined to uphold a self-
auditing principle in other contexts. The federal district court in Louisiana En-
vironmental Action Network, Inc. (LEAN) v. Evans Industries, Inc,"3 refused to
find a self-critical analysis privilege for voluntary environmental audits on the
grounds that such audits would be done even if no privilege existed, because
they would be needed to ensure that corporations were in compliance with state
and federal environmental laws. 4 Even though the Supreme Court and some
federal courts have declined to create self-analysis privileges, other federal
courts have continued to uphold the privilege in other contexts . 5

To the extent that courts have recognized a self-critical analysis privilege,
they have required four factors to be present in order for the privilege to apply.
These factors are: (1) the information must come from a critical self-analysis
done by the party seeking to have the information protected, (2) the informa-
tion must be the kind of information that the public has a strong interest in
maintaining its free flow, (3) the information must be the kind of information
the production of which would be in danger of being stifled if discovery were
allowed, and (4) the information must have been prepared with the expectation
that it would be kept confidential and must have been actually kept confiden-
tial. 6

As the LEAN case shows, codes of conduct and compliance programs that
merely seek to ensure that a business is conforming to its legal requirements
might not qualify for the self-audit privilege under these four criteria because of
the second factor: the need to prove that the information would not be sought
or created if discovery were allowed. As noted in the LEAN case, businesses that
face strong sanctions for failure to comply with the law have a significant incen-
tive to conduct such audits even if the results are discoverable.

On the other hand, the availability of a self-audit privilege might encourage
businesses to adopt aspirational codes of conduct and compliance programs.
Aspirational codes of conduct require businesses to fulfill higher standards than
those mandated by law. As a result, businesses do not have the heavy threat of
legal sanctions forcing them to adopt and verify compliance with an aspira-
tional code of conduct. Indeed, if the results of audits of such programs were
discoverable, businesses could be deterred from trying to engage in such pro-
grams.

82. Id. at 189.

83. No. 95-3011, 1996 U.S. Dist. LEXIS 8117 (E.D. La. June 1O, 1996).

84. Id. at *7.

85. Joiner v. Hercules, Inc., 169 F.R.D. 695 (S.D. Ga. 1996); Reichhold Chems., Inc. v.
Textron, Inc., 157 F.R.D. 522, 526 (N.D. Fla. 1994).

86. Dowling v. Am. Haw. Cruises, Inc., 971 F.2d 423, 425-26 (9th Cir. 1992).
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6. Environmental Self-Auditing Privileges

Both at the state and federal level, laws and regulations are on the books
that provide incentives for businesses to engage in environmental self-audits.
The federal Environmental Protection Agency created the Incentives for Self-
Policing: Discovery, Disclosure, Correction, and Prevention of Violations policy.8"
Under this policy, the EPA offers reduced gravity-based penalties (by a factor of
75%) to businesses that voluntarily discover, promptly disclose, and timely
remediate any violation of EPA-administered environmental statutes or regula-
tions."8 In addition, if the violation was found through an environmental audit,
the EPA will not seek any gravity-based penalties8 9 The EPA policy does not
provide any statutory evidentiary privilege for self-audits. 9°

As of September 1, 2007, twenty-seven states offer either a statutory eviden-
tiary privilege or immunity or both for businesses that conduct environmental
self-audits. 9' Four of the states only offer an evidentiary privilege against discov-
ery of environmental audits.92 Three of the states only offer some level of im-
munity from prosecution for violations found, reported, and remediated in
connection with an environmental audit.93 The remaining states offer both an
evidentiary privilege and some level of immunity from prosecution.

In most states, the evidentiary privilege is lost if it is claimed for fraudulent
purposes. 94 Some states allow for an exception to the evidentiary privilege when
a prosecutor asserts a need for the information.95 In all states with the eviden-
tiary privilege, the person seeking the information has the burden of proof to
show that they have a compelling need for the information. 6

Conflicts can arise between these federal and state laws when a case involves
both federal and state claims. In the Reichhold case, Florida law did not recog-
nize an evidentiary privilege for environmental audits, but the court held that a
federal common-law privilege existed for such audits.97 The court in Reichhold

87. U.S. Envtl. Prot. Agency, Incentives for Self-policing: Disclosure, Correction, and

Prevention of Violations, 65 Fed. Reg. 19,618 (April 11, 2000).

88. Id.

89. Id. at 19,620.

9o. Id. at 19,623.

91. Region 5 Office of Reg'l Counsel, U.S. Envtl. Prot. Agency, State Audit Policy and
Self-Disclosures, http://www.epa.gov/regions/orc/audits/audit-apil.htm (last vis-
ited Mar. 12, 20o8).

92. Id. The four states are Arkansas, Illinois, Indiana, and Oregon.

93. Id. The three states are Minnesota, New Jersey, and Rhode Island.

94. Cox, supra note 79, at 15-16.

95. Id.

96. Id. at 16.

97. Reichhold Chems., Inc. v. Textron, Inc., 157 F.R.D. 522, 524-27 (N.D. Fla. 1994).
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held that the federal common-law privilege for self-audits governed the entire
case and superseded Florida's state policy.98

A conflict can also arise if a federal court holds that there is no federal
common-law privilege for self-audits, as the court in the LEAN case did, but the
case also involves state claims in a state like Colorado that offers an evidentiary
privilege for environmental self-audits. It is unclear how such cases would be
resolved, although courts in such cases are likely to be pressured to apply the
state evidentiary privilege to the entire case. It is not certain that such a court
would give in to such pressures.

These potential conflicts create a great deal of uncertainty for national
businesses that are contemplating adopting a code of conduct and compliance
program that includes environmental protections. Given these uncertainties,
some businesses may conclude that the incentives to conduct environmental
audits offered by federal and state authorities do not outweigh the downside of
creating a record concerning environmental violations that could be used
against them in other jurisdictions.

A survey of manufacturing facilities in the United States in 1998 determined
that nearly one third were not conducting internal environmental audits be-
cause they were afraid that a regulatory agency might get the audit report and
use the information in it to bring enforcement actions against the business.99 A
majority of the officials at the manufacturing facilities in states without immu-
nity or privilege laws indicated that they would conduct internal audits if their
state enacted such laws.' 0

One of the problems with enacting laws that provide incentives for busi-
nesses to adopt codes of conduct and compliance programs is that other gov-
ernment entities may not respect those incentives when enforcing their own
laws. As a result, the code of conduct and the compliance program may reduce
the entity's liabilities to the federal government but increase liabilities with re-
spect to state governments-or vice versa.

7. Other Laws Encouraging the Adoption of Codes of Conduct

Under the doctrine of respondeat superior, a corporation also would be li-
able for the crimes of its employees conducted while they are employed in the
furtherance of the business, even if the corporation never adopted any code of
conduct or policy statement. The only way that a business can escape liability
for the crimes of its employees is if it can prove that the employees were acting
outside of the scope of their employment." An act will be outside of the scope

98. Id.

99. LARRY MORANDI, NAT'L CONFERENCE OF STATE LEGISLATURES, STATE ENVIRON-

MENTAL AUDIT LAWS AND POLICIES: AN EVALUATION 16 (1998).

100. Id.

101. RESTATEMENT (SECOND) OF AGENCY § 230 cmt. c (1957).
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of employment if it has "no connection with the act which the employee is re-
quired to perform." ''

"2

Some jurisdictions allow juries to use a business's code of conduct when
determining if an employee was acting to benefit the corporation.' 3 If the em-
ployee was not, then the employee's criminal activities cannot be held against
the corporation. In order for corporations to benefit from this view, they must
show that they have tried to effectively enforce the code.'04

A code of conduct can undermine or block a corporation's attempt to claim
that it was ignorant that the acts undertaken were against the law.'015 Others try
to use the code to prove that the business did not intend to violate the law but
this defense generally fails if it can be shown that the business profited from the
acts.'°6

Some statutes expressly provide corporations with a due diligence defense
that allows them to avoid liability for the criminal acts of their employees if the
managers of the corporation acted in good faith and with due diligence to learn
about and prevent criminal violations. 7 Other statutes grant corporations a
good faith defense if their managers acted with good faith and due care and did
not directly or indirectly induce the criminal acts.1s In allowing the due dili-
gence and good faith defenses, courts will examine the effectiveness of the code
in operation and will determine whether the corporation acted reasonably un-
der the circumstances 9

B. Legal Disincentives to Adopting Aspirational Codes of Conduct

Some business leaders are deterred from adopting aspirational codes of
conduct-and compliance programs to ensure that they are met-out of fear
that such codes and programs will increase the potential liabilities of the busi-
ness. Ramon Mullerat echoes these concerns:

A related issue is to determine whether the violation of self-imposed
standards of conduct (i.e.,] codes of conduct) engenders legal liability

1O2. Id.

103. United States v. Beusch, 596 F.2d 871, 878 (9th Cir. 1979).

104. Id.

1O5. United States v. Dolgaard, 57 F.3d 1078 (9 th Cir. 1995) (using a code to show that
an individual knew his actions were illegal); United States v. Bank of New Eng.,
821 F.2d 844 (1st Cir. 1987) (using a code to show that the bank knew its actions
were illegal); BUSINESS ETHICS, supra note 6o, at 201.OO6.

io6. United States v. Basic Constr. Co., 711 F.2d 570 (4 th Cir. 1983); BUSINESS ETHICS,

supra note 6o, at 2O.006.

107. See 15 U.S.C. § 770 (2000); MODEL PENAL CODE § 2.07(5) (1962).

1O8. See 15 U.S.C. §§ 770, 78t(a) (2000).

109. Pitt & Groskaufmanis, supra note 26, at 1617.
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or, in other words, the violator can be legally sued for damages. Can a
corporation that has publicised, internally and externally, that it com-
plies with high labour, environmental and human rights standards, just
break one of them with impunity, or would it have some sort of eco-
nomic sanction?11 °

The answer to Mullerat's question is that corporations will sometimes be held
liable for violating the voluntary standards that they adopt in their codes of
conduct, even if those standards are higher than the obligations imposed on the
corporations by the law. These legal liabilities can arise in several contexts, in-
cluding suits for false and deceptive advertising and breach of contract.

1. Breach of Fiduciary Duties

In determining how corporations ought to be managed, one view empha-
sizes that they should be managed to maximize shareholder wealth. The Model
Business Corporation Act (MBCA), which some states have enacted as their
state corporation law, requires directors to act "in the best interests of the cor-
poration" when managing the corporation."' The MBCA does not define "the
best interests of the corporation." Half of all publicly traded U.S. corporations
are incorporated in Delaware."2 The Delaware General Corporation Law gener-
ally does not define the duties of directors, which are defined by judicial deci-
sions. Delaware courts also state that directors have a duty to act in the best in-
terests of the corporation."3

Courts and commentators frequently have interpreted "the best interests of
the corporation" to mean that directors ought to maximize shareholder
wealth."14 Some commentators consider the holding by the Michigan Supreme

110. Ramon Mullerat, The Still Vague and Imprecise Notion of Corporate Social Respon-
sibility, INT'L Bus. LAW., Oct. 2004, at 237.

111. MODEL Bus. CORP. ACT § 8.30 (2003).

112. Press Release, Harriet Smith Windsor, Del. Sec'y of State, 2006 Annual Report
(Mar. 31, 2007), http://www.corp.delaware.gov/2oo6%2oAnnual%2oReport%2o
with%2oSignature%202_.pdf.

113. Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).

114. Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986);
Dodge v. Ford Motor Co., 17o N.W. 668 (Mich. 1919). Certainly, many conserva-
tive corporate legal scholars view shareholder wealth maximization as the goal
towards which directors should manage the corporation. Stephen M. Bainbridge,
In Defense of the Shareholder Wealth Maximization Norm: A Reply to Professor
Green, 50 WASH. & LEE L. REV. 1423 (1993); Macey, supra note 20. Even progres-
sive law scholars, however, have acknowledged that shareholder wealth maximiza-
tion has been the bedrock principle of corporate law. David Millon, Frontiers of
Legal Thought I: Theories of the Corporation, 199o DUKE L.J. 201, 220-25. Share-
holder wealth maximization is not necessarily the same as maximizing profits.
Shareholder wealth maximization focuses on increasing the overall value of the
business and, thus, increasing the value of each share or ownership interest in the
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Court in Dodge v. Ford Motor Co."5 to be the classic articulation of this view."6

Looking only at the court records, this case appears to be one in which a busi-
ness tried to place the principles of corporate social responsibility ahead of the
interests of the shareholders and was told that the law did not permit this. In
the case, Henry Ford, as the majority shareholder and President of Ford Motor
Company, prevented the company from paying any dividends to the sharehold-
ers beginning in 1916.1 He alleged in his testimony that his reasons were a mix-
ture of business strategy and altruism, as he wanted to use the profits to grow
the business, which would enable him to "employ still more men, to spread the
benefits of this industrial system to the greatest possible number, to help them
build up their lives and their homes.""' 8 While the Michigan Supreme Court was
willing to allow a corporation the power to make an "incidental humanitarian
expenditure," it held that Ford's actions violated the law. The court com-
mented:

A business corporation is organized and carried on primarily for the
profit of the stockholders. The powers of the directors are to be em-
ployed for that end. The discretion of directors is to be exercised in the
choice of means to attain that end, and does not extend to a change in
the end itself, to the reduction of profits, or to the nondistribution of
profits among stockholders in order to devote them to other pur-
poses."9

Dodge v. Ford Motor Co. and its progeny do not provide much guidance re-
garding what factors directors should take into account or give priority to when
attempting to maximize the wealth of shareholders. It is unclear, for example,
whether directors ought to be more concerned with short term or long term
shareholder wealth maximization. In the Shlensky v. Wrigley case, ' a group of
minority shareholders sued to force the directors to install lights in Wrigley
Field to enable the field to hold night games. The directors conceded that they
had made the decision not to install lights in order to benefit the neighbor-
hood.'"' The court rationalized the directors' decision as being in the sharehold-

business. Profit maximization merely refers to generating the largest amount of
net revenue possible in a given period. While profit maximization may lead to
shareholder wealth maximization, this is not always the case. Maximizing profits
in this quarter may come at the expense of future profits or future company
growth, which would increase the overall value of the business.

115. 170 N.W. 668 (Mich. 1919).

116. Bainbridge, supra note 114, at 1423.

117. Dodge, 170 N.W. at 684.

118. Id. at 683.

119. Id.

120. Shlensky v. Wrigley, 237 N.E.2d 776 (I11. App. Ct. 1968).

121. Id. at 778.
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ers' long term interests, even if it harmed their short term financial gains.'22 The
court concluded that the lights might cause a deterioration of the neighbor-
hood, which in turn might deter future patrons from attending games at Wrig-
ley Field and thus harm long terms profits.'23

Other commentators have argued that framing Dodge v. Ford Motor Co. as
advancing the principle of shareholder wealth maximization is a misreading of
the case.2 4 They have pointed out that Dodge was not a case of directors and of-
ficers expanding the goals of the business to address the needs of other stake-
holders, but was in fact a case of a majority shareholder using his power to sub-
vert the economic interests of the minority shareholders.'25

Adolf Berle and Gardiner Means, in their book The Modern Corporation
and Private Property, published in 1932, provide another source for the founda-
tion of the shareholder wealth maximization norm.126 They argued that direc-
tors should be required to maximize the interests of the shareholders as a way of
addressing the agency problem created by the separation of ownership from
control in corporations.

This agency problem primarily arises in a publicly traded corporation. In a
publicly held corporation, the common denominator among the shareholders is
the desire for a return on their interest and preferably the highest return on

122. Id. at 780.

123. Id.

124. D. Gordon Smith, The Shareholder Primacy Norm, 23 J. CORP. L. 277 (1998); M.
Todd Henderson, Everything Old Is New Again: Lessons from Dodge v. Ford Motor
Company (Univ. of Chicago Law & Econ. Olin Working Paper No. 373, 2007),

available at http://ssrn.com/abstract=1070284; Lynn Stout, Why We Should Stop
Teaching Dodge v. Ford (UCLA Sch. of Law Law-Econ. Research Paper No. 07-11,

2008), available at http://ssrn.com/abstract=1013744.

125. Smith, supra note 124; Henderson, supra note 124; Stout, supra note 124. Henry
Ford owned 58% of Ford Motor Company and John and Horace Dodge owned
io% of the company. Smith, supra note 124, at 315-320. The Dodge Brothers not
only were some of the initial investors in Ford, but their business had supplied
Ford with the facilities to build the chassis for Ford's cars. Id. at 315-316. In 1914,

they started their own automobile company and began to compete directly with
Ford. Id. at 316. Henry Ford did not want the profits of Ford to be used to fund
the expansion of a competitor, and the easiest way to prevent that from happen-
ing was for the Ford Motor Company to simply stop paying dividends. Id. If he
had expanded the Ford Motor Company and cut the price of its cars as he claimed
to want to do, Ford would have had lower profits in the future. The strategy of
cutting the price of the cars and expanding the number produced could also have
been conceived of as a means to drive the Dodge brothers' company out of busi-
ness. Ford Motor Company could have survived with lower profits, but it is un-
clear if the Dodge brothers could have competed if Ford substantially slashed the
price of its cars.

126. ADOLF A. BERLE & GARDINER C. MEANS, THE MODERN CORPORATION AND PRI-

VATE PROPERTY (1932); Smith, supra note 124.
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their investment legally possible. Most shareholders in publicly held corpora-
tions do not have the power to control the behavior of the directors individu-
ally. While they can elect or remove directors as a group, their holdings are so
diffuse that collective action problems make it difficult for them to act in con-
cert to add or remove specific directors, except in especially egregious cases of
malfeasance. As a result, the rule to maximize profits for shareholders is in-
tended to limit the discretion of officers and directors and to discourage or pre-
vent managerial abuse, primarily in publicly held corporations.

Unfortunately, courts did not begin to distinguish between publicly traded
and closely held corporations until the middle of the twentieth century. As a re-
sult, the courts applied the shareholder primacy norm to a broader range of de-
cisions by directors and officers than just those made by directors and officers
of publicly held corporations. 2 7

Applying rules that may be beneficial for publicly held corporations to all
corporations could distort the rules that should apply to closely held corpora-
tions. In terms of sheer numbers, if not the size of the assets held or revenues
generated, closely held businesses outnumber publicly held businesses. Roughly
22.7 million businesses existed in the United States in 2003.i8 Of that number,

about 17 million were sole proprietorships. 29 Only 170,898 of these businesses
were large enterprises.13 ° Of the large enterprises only about 2,8oo were listed on
the New York Stock Exchange and only about 3,200 were listed on Nasdaq. 131

Just because a business is closely held does not mean that it is small. The SC
Johnson Corporation, a family-owned business, had annual revenues of $7 bil-
lion in 2005.13' Another large but closely held business is the Cargill Corpora-
tion, which had $69.9 billion in revenues in 20o5.3

Corporate law is equivocal on how much primacy shareholders should be
accorded over other constituencies. The state laws generally allow the owners of
closely held businesses to determine how they will manage their businesses
within certain limits. They must manage them so that they remain solvent and
can meet their obligations to their creditors, suppliers, and employees. As long

127. Smith, supra note 124, at 279-80.

128. U.S. SMALL Bus. ADMIN., OFFICE OF ADVOCACY, SMALL BUSINESS PROFILE:

UNITED STATES 1 (2004), http://www.sba.gov/advo/stats/profiles/04us.pdf.

129. Id.

130. Id.

131. Nasdaq, 12 Facts, http://www.nasdaq.com/reference/marketfacts.stm (last visited
Mar. 12, 2008); New York Stock Exch., Listed Securities, http://www.nyse.com/
about/listed/117o350259411.html (last visited Mar. 12, 2008).

132. The Largest Private Companies: #29 SC Johnson & Son, http://www.forbes.com/
lists/20o6/21/biz-o6privates-SC-Johnson-SonXZN7.html (last visited Mar. 12,
2008).

133. The Largest Private Companies: #2 Cargill, http://www.forbes.com/lists/
20o6/21/biz-o6privatesCargill_5ZUZ.html (last visited Mar. 12, 2oo8).
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as the owners of a business agree that it will be managed to be profitable, not to
maximize profits, the law will not intervene to force the business to maximize
profits. As a result, the managers of many closely held businesses enjoy a great
deal of latitude when making decisions that allow them to take into account the
interests of the other stakeholders (employees, creditors, suppliers, customers,
the community, and the environment). On the other hand, if someone was in-
duced to invest in the business with the understanding that it would be man-
aged to maximize profits, then deliberately not managing the business in that
fashion would be fraudulent.

Regardless of whether a corporation is publicly or privately held, courts do
not require corporations to strictly adhere to a shareholder wealth maximiza-
tion norm. Corporate law permits directors to take certain actions to benefit
non-shareholders. All corporate law statutes, for example, allow corporations to
make charitable contributions even though such contributions cannot be
proven to benefit shareholders in some fashion.134 Courts have upheld corpo-
rate charitable giving that has been explicitly challenged by shareholders on the
grounds that it decreases the corporation's profits. 135 In addition, the corpora-
tion laws in thirty-three states explicitly allow managers to take into account
constituencies other than shareholders when making decisions." 6 Usually, how-
ever, these laws do not allow directors to sacrifice the interests of the sharehold-
ers for the interests of these other groups.

Shareholders seeking to enforce the norm of shareholder wealth maximiza-
tion also face a serious obstacle in the form of the business judgment rule.1 37 The

134. See, e.g., DEL. CODE ANN. tit. 8, § 122(9) (2007); see also Lisa Fairfax, The Rhetoric
of Corporate Law: The Impact of Stakeholder Rhetoric on Corporate Norms, 31 U.
IOWA J. CORP. L. 675, 683-85 (2006).

135. Theodora Holding Corp. v. Henderson, 257 A.2d 398, 405 (Del. Ch. 1969)

136. See ARIz. REV. STAT. ANN. § 10-2702 (2004); CONN. GEN. STAT. § 33-756 (2005);

FLA. STAT. § 607.0830 (2007); GA. CODE ANN. § 14-2-202 (2003); HAW. REV. STAT.

§ 414-221 (2004); IDAHO CODE ANN. § 30-1602 (2005); 805 ILL. COMP. STAT. 5/8.85
(2004); IND. CODE § 23-1-35-1 (2007); IOWA CODE § 491.1olB (1999); Ky. REV.

STAT. ANN. § 271B.12-210(4) (West 2003); LA. REV. STAT. ANN. § 12:92(G) (1994);

ME. REV. STAT. ANN. tit. 13-A, § 716 (2005); MD. CODE ANN., CORPS. & ASS'N, § 2-

104(9) (LexisNexis 2007); MASS. GEN. LAWS ch. 156B, § 65 (2005); MINN. STAT.
§ 302A.251 (2001); MISS. CODE ANN. § 79-4-8.30 (2O01); Mo. REV. STAT. § 351.347

(2001); NEB. REV. STAT. § 21-2432 (1997); NEV. REV. STAT. § 78.138 (2004); N.J.
STAT. ANN. § 14A:6-1 (West 2003); N.M. STAT. § 53-11-35(D) (2007); N.Y. Bus.
CORP. LAW § 717(b) (McKinney 2003); N.D. CENT. CODE § 10-19.1-50(6) (2005);
OHIO REV. CODE ANN. § 1701.59(E) (LexisNexis 2004); OR. REV. STAT. § 60.357(5)
(2007); 15 PA. CONS. STAT. §§ 515-517, 1715-1717 (1995); R.I. GEN. LAWS § 7-5.2-8
(1999); S.D. CODIFIED LAWS § 47-33-4 (2007); TENN. CODE ANN. § 48-103-204
(2002); TEX. Bus. CORP. ACT ANN. art. 13.o6 (Vernon 2003); VA. CODE ANN.
§ 13.1-727.1 (2006); VT. STAT. ANN. tit. lA, § 8.30(a) (1997); WIs. STAT. § 180.0827
(2002); WYO. STAT. ANN. § 17-16-830(e) (2007).

137. Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).
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courts have articulated two broad conceptions for applying the business judg-
ment rule in the context of violations of a director's fiduciary duties: (i) busi-
ness judgment rule as a doctrine of abstention and (2) business judgment rule
as an objective review of the merits. Under the business judgment rule as a doc-
trine of abstention, courts generally avoid replacing their judgment for that of
the corporation's directors in instances where no conflict of interest exists.'13

The business judgment rule in these instances assumes that a director acted
with due care when making a decision unless there is evidence of a conflict of
interest or lack of good faith. In the Dodge v. Ford Motor Co. case, the court re-
fused to interfere with Henry Ford's plans to expand production despite his
avowed purpose of aiding society, not maximizing profits, on the grounds that
"judges are not business experts." 139

No single formulation of the business judgment rule as a standard for li-
ability on the merits of the board's decision exists. Some courts have held that
the decision must be made in good faith, others have held that the decision
must be rational, and others have held that the decision must not be grossly
negligent or worse. 4 In most cases, a decision by directors to adopt a code of
conduct that takes into account other stakeholders' interests will survive judicial
scrutiny and receive the protection of the business judgment rule if any business
case can be made for such a code.

2. False and Deceptive Advertising

Corporations are also deterred from adopting aspirational codes of conduct
because they fear that if they should fail to live up to the standards in the codes
that they will be sued for false and deceptive advertising under state and federal
laws. Nike, Inc. became the poster child for these concerns when it was sued in
the 199os for statements in its annual CSR report concerning working condi-
tions in the factories that made its shoes.14'

138. Franklin A. Gevurtz, The Business Judgment Rule: Meaningless Verbiage or Mis-
guided Notion?, 67 S. CAL. L. REV. 287, 297-98 (1994); Stephen M. Bainbridge, The
Business Judgment Rule as Abstention Doctrine (UCLA Sch. of Law, Law & Econ.
Research Paper Series No. 03-18, 2008), available at http://ssrn.com/abstract
=429260.

139. Dodge v. Ford Motor Co., 17o N.W. 668, 684 (Mich. 1919).

140. Gevurtz, supra note 138, at 295-303; Bainbridge, supra note 138, at 9.

141. Robert L. Kerr, From Sullivan to Nike: Will the Noble Purpose of the Landmark Free
Speech Case Be Subverted To Immunize False Advertising?, 9 COMM. L. & PoL'Y 525,
532 (2004); Debra J. La Fetra, Kick It up a Notch: First Amendment Protection for
Commercial Speech, 54 CASE W. REs. L. REV. 1205, 12o8-15 (2004); David Monsma
& John Buckley, Non-Financial Corporate Performance: The Material Edges of So-
cial and Environmental Disclosure, ii U. BALT. J. ENVTL. L. 151, 192 (2004).
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Nike was founded in the United States in 1964 by Phil Knight and Bill Bow-
erman.' 4' Nike had outsourced at least some of its shoe production to overseas
subcontractors since the early 197os.' 43 In the early 198os, Nike closed its U.S.
factories and began sourcing all of its shoe production from overseas suppli-
ers. 44 At that time Nike began to be criticized for outsourcing its shoe produc-
tion to nations with poor working conditions, low wages, and human rights
problems.'

45

In the 1990s, numerous articles in a wide range of publications, including
the New York Times, the New Republic, Rolling Stone, Foreign Affairs, and The
Economist, criticized the working conditions and practices at Nike's suppliers in
Indonesia, Vietnam, and Pakistan.' 46 Initially, Nike attempted to deflect critics
by pointing out that Nike did not own or operate the factories, it was not legally
liable under local law for the violations of its subcontractors, and it was not ob-
ligated under U.S. law to assume liability for its subcontractors' compliance
with local laws and regulations . 4 While Nike's statements were accurate de-
scriptions of its legal obligations, they did not mollify Nike's critics among con-
sumer and labor groups, who organized boycotts of Nike's products. 148

In 1992, Nike decided to change approach and adopted a code of conduct
for its suppliers, which required the suppliers to comply with local labor, envi-
ronmental, and health and safety laws and to post a copy of the code of conduct
in their factories. 49 In March 1993, Nike entered into a memorandum of under-
standing with each of its subcontractors, under which Nike assumed responsi-
bility for the subcontractors' compliance with laws governing minimum wage,
overtime, occupational health and safety, and environmental protection.'50

Nike's code of conduct evolved to require its suppliers to do more than meet
the local standards. The code began requiring subcontractors to comply with
U.S. Occupational Safety and Health Administration standards and raised the
minimum age for footwear factory employees to eighteen and factory workers
producing apparel and equipment to sixteen. 5'

Despite adopting this code of conduct, Nike continued to be criticized in
the media over the poor working conditions in the facilities producing Nike's
products. Critics claimed that the code was solely for public relations purposes

142. Locke, supra note 3, at 44.

143. Id. at 46.

144. Id.

145. Id. at 50.

146. Id. at 51-54.

147. Id. at 54-55.

148. Id. at 54.

149. Id.

15o. Kasky v. Nike, Inc. (Nike 1), 45 P.3d 243, 247-48 (Cal. 2002).

151. Locke, supra note 3, at 55.
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and that the employees in the factories lacked the ability to enforce the code's
provisions. 2 The media reports peaked in 1996 and 1997.113 These reports con-
tinued to find problems in the factories operated by Nike's subcontractors, in-
cluding the failure to pay the minimum wage in the relevant locality; the failure
to comply with requirements to work overtime; physical, verbal, and sexual
abuse of workers; and exposure of workers to safety and environmental haz-

ards.5 4 Nike denied that unsafe working conditions existed in the factories that
made its shoes in China, Vietnam, and Indonesia.'55

In April 1998, Marc Kasky sued Nike and five of its corporate officers claim-
ing that Nike's corporate social responsibility reports and advertising violated
California's prohibitions on unfair business practices and false advertising un-
der California's Unfair Business Practices Act and California's Business and

Professions Code § 17500.156 Kasky alleged that Nike and the individual defen-
dants made numerous false and misleading statements in an effort to respond

to the adverse publicity and maintain Nike's sales. 15 7 Nike made these state-
ments in press releases, letters to newspapers, letters to university presidents
and athletic directors, and in other documents. In addition, Nike bought adver-
tisements in leading newspapers to publicize the report by GoodWorks Interna-

tional LLC.15s Nike had contracted with GoodWorks to have Andrew Young,
the former U.S. Ambassador to the United Nations under President Carter,
evaluate the conditions at the factories of its contracting partners. 159 Ambassa-
dor Young visited twelve of the factories as part of the evaluation of labor prac-
tices at the facilities and declared that he found no evidence of mistreatment or
abuse of workers. 6 °

Another audit commissioned by Nike from Ernst and Young of one of the
factories visited by Andrew Young, however, reached dramatically different
conclusions from the GoodWorks report. This audit covered Tae Kwang Vine

Company, one of Nike's South Korean subcontractors operating in Vietnam.
This audit found Toluene, a chemical solvent known to cause damage to the
liver and kidneys, skin and eye irritations, and depression of the central nervous
system, in concentrations exceeding acceptable safety standards by between six

152. Id. at 54.

153. Id. at 64-65.

154. Nike I, 45 P.3d at 248.

155. Id. at 247-48.

156. Kasky v. Nike, Inc. (Nike II), 539 U.S. 654 (2003); Nike Settles Lawsuit; Declines to
Issue 2002 CSR Report, Bus. & ENv'r, Nov. 1, 2003, at 6 [hereinafter Nike Settles].

157. Nike 1, 45 P.3d at 247-48.

158. Id.

159. Id.

16o. Id.

161. Locke, supra note 3, at 53.
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and 177 times. 6 ' Despite the dangers posed, the audit reported that workers
were not being given personal protective equipment. In addition, the audit re-
ported that the other working conditions and work hours at the plant were in
violation of Nike's code of conduct. This audit was leaked to the press in No-
vember 1997.163

Nike claimed that its statements in its CSR report and elsewhere regarding
the conditions in the factories amounted to noncommercial speech, which
should be afforded the highest level of protection under the First Amend-
ment . 6 4 The California Supreme Court, however, found that Nike's statements
were commercial speech which could be regulated. 6 The U.S. Supreme Court
agreed to hear the case but ultimately dismissed it as being too premature for
the Court to decide the case.'66 So the case was sent back to the California courts
to determine if Nike's commercial speech violated California's laws against false
or misleading advertising and practices.

The California unfair competition law and the false advertising law both
prohibit misleading advertising.16 7 Misleading is interpreted as creating a "ca-
pacity, likelihood or tendency to deceive or confuse the public" under Califor-
nia law.'68 This is a very low threshold. It would encompass not only false adver-
tising but also advertising that was true but misleading or likely to deceive or
confuse 6 9 In his dissent to the California Supreme Court's decision in Kasky v.
Nike, Inc., Justice Brown noted that the majority's limited-purpose test for
commercial speech would classify all corporate speech about business opera-
tions, products, or services as commercial speech and subject to the California
unfair competition law and the false advertising law.17° He went on to comment
that the majority's holding would deter corporations from speaking whenever
their statements related to business operations, products, or services and may
deceive or confuse the public-even if the statements are truthful' 7

In September 2003, Nike settled the lawsuit with Marc Kasky.'17 Nike agreed
to donate to the Fair Labor Association $1.5 million.'73 As a result of this settle-
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163. Id.

164. Nike 1, 45 P.3d at 247-48.

165. Kasky v. Nike, Inc. (Nike II), 539 U.S. 654, 657 (2003).

166. Id. at 657-58.

167. CAL. Bus. & PROF. CODE §§ 17200, 17500 (West 2004).

168. Nike I, 45 P.3d at 247-48 (citing Leoni v. State Bar, 39 Cal. 3d 609, 626 (1985)).
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ment, no court ever ruled on whether Nike's statements regarding the condi-
tions in the factories were truthful. During the discovery phase of the case, Nike
turned over a wide range of internal documents discussing the conditions in
factories, and some news stories speculated that the contents of those docu-
ments led Nike to settle, rather than shoulder the costs of pursuing the litiga-
tion.174 In the settlement announcement, Nike commented: "Due to the poten-
tial difficulties posed by the application of California Statute section 17200, Nike
has decided not to issue its corporate responsibility report externally for its fis-
cal year 2002 and will continue to limit its participation in public events and
media engagements in California."175

The Nike case sent ripples of unease throughout the worldwide CSR com-
munity, which feared that it would deter other businesses from incorporating
CSR principles in their codes of conduct. 76 Unfortunately, no empirical evi-
dence appears to exist that measures how many corporations reconsidered
adopting CSR principles in their codes of conduct in the wake of the Nike case.

Not only can private litigants use state laws forbidding false or deceptive
advertising against corporations that publicize the fact that they have adopted a
code of conduct and their actions to implement it, but the Federal Trade Com-
mission (FTC) can bring enforcement actions to punish businesses that adopt
codes of conduct with aspirational goals that they fail to achieve on the grounds
that the public notices about such codes amounted to deceptive advertising.'77

Section 5 of the Federal Trade Commission Act prohibits "unfair or deceptive
acts or practices in or affecting commerce."'' T The FTC must find three ele-
ments to be present in order for it to hold that a practice is deceptive: (1) some-
one has made a representation, omission, or practice towards consumers; (2)

this representation, omission, or practice is likely to mislead consumers acting
reasonably under the circumstances; and (3) this representation, omission, or
practice is misleading in a material respect. 79

174. Russell Mokhiber, Nike's Come-from-Behind Win, MULTINAT'L MONITOR, Oct.
2003, at 7.

175. Id.

176. See, e.g., Corporate Social Responsibility: What Should the EU Guidelines Look Like?,
EuRAcTIV.COM, Oct. 9, 2002, http://www.euractiv.com/en/socialeurope/corporate
-social-responsibility-eu-guidelines-look/article-117284. Alan Christie, the Chair-
man of the Board of Directors for CSR Europe, commented that the Nike case was
"a glorious example of why the European system is superior to the American sys-
tem" and that the Nike case was an example of American companies being pun-
ished for seeking ways of meeting their responsibilities. He also stated that "for
Nike to be accused of false advertising is just nonsense." Id.

177. Federal Trade Commission Act, 15 U.S.C. § 45 (2ooo); Su-Ping Lu, Corporate
Codes of Conduct and the FTC: Advancing Human Rights Through Deceptive Adver-
tising Law, 38 COLUM. J. TRANSNAT'L L. 603, 603 (2000).

178. Federal Trade Commission Act, 15 U.S.C. § 45(a)(1) (2000).

179. In re Cliffdale Associates, Inc., 103 F.T.C. no, 165 (1984).
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In order for a corporation's activities in connection with its code of con-
duct to run afoul of the FTC under the deceptive practices test, the corporation
would have to publicize the fact that it had a code of conduct. Companies that
have adopted codes with aspirational goals generally do advertise them in order
to build goodwill among their customers and potential customers. Next, the
FTC would need to find that the advertisements of these codes were likely to
mislead consumers acting reasonably under the circumstances.' This does not
require that the FTC find that any consumers actually were deceived.' Finally,
the FTC must find that the advertisement was a material misrepresentation,
omission, or practice. To be material, the information presented must be some-
thing that was "important to consumers and, hence, likely to affect their choice
of, or conduct regarding, a product." ' 2 If a business claims to be implementing
certain standards or policies and it falls materially short of achieving those stan-
dards or policies, then the FTC could initiate an action against the business for
unfair or deceptive acts or practices.

3. Torts

Corporations are responsible for the torts of their agents and employees
made in the furtherance of the corporations' businesses."3 The common law
memorialized this rule in the doctrine of respondeat superior.'8 4 Under this
doctrine, corporations cannot absolve themselves from such liability merely by
instructing their employees or agents not to engage in certain behavior.

A corporation that adopts a code of conduct or policy statement, however,
must comply with the procedures and policies set forth in that statement, even
if that statement adopts procedures and policies greater than those required by
the law."85 If the corporation fails to implement or enforce its code of conduct, it
may be subject to a greater level of liability than if it had not adopted any code
at all.'86 For example, a corporate code of conduct that prohibits sexual harass-
ment of subordinates by supervisors will not absolve the corporation from li-
ability if a supervisor sexually harasses a subordinate, because the code provides
evidence that such activities were foreseeable. 8

18o. Beneficial Corp. v. FTC, 542 F.2d 611, 617 (3d Cir. 1976).

181. Goodman v. FTC, 244 F.2d 584, 604 (9th Cir. 1957) (stating that a critical element
is the advertisement's capacity to deceive); Charles of the Ritz Distribs. Corp. v.
FTC, 143 F.2d 676, 680 (2d Cir. 1944).

182. Cliffdale Associates, 103 F.T.C. at 165.

183. Pitt & Groskaufmanis, supra note 26, at 1563.

184. Id.

185. Toussaint v. Blue Cross & Blue Shield of Mich., 292 N.W.2d 880, 892 (Mich. 198o).

186. Reese v. Seaboard Coastline R.R., 360 So. 2d 27, 29 (Fla. Dist. Ct. App. 1978).

187. Yates v. Avco Corp., 819 F.2d 630, 636 (6th Cir. 1987).
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Some jurisdictions in limited cases will use a code of conduct to shield a
corporation from liability. The code may be used as evidence in close cases to
determine if an act was done within the scope of employment.' ss If a store has
adopted a code or policy that imposes higher standards on its employees before
they can detain someone suspected of theft than the law requires, some jurisdic-
tions do not allow this code to be introduced as evidence against the store if its
employees have met the legal standard but violated the store's policy. 9 Other
courts, however, will allow the code to be admitted into evidence on the
grounds that it may indicate what the industry standards are. '9°

4. Codes May Be Interpreted as Contracts

Codes of conduct frequently cover a range of policies and procedures gov-
erning employees. They also include all of the policies and procedures found in
the employee handbook. Some state courts have ruled that if the codes or em-
ployee handbooks do not clearly state that they do not alter the employees'
status as at-will employees, then the terms of the code or employee handbook
may be deemed an employment contract between the corporations and the em-
ployees.19' Corporations try to avoid this problem now by expressly disclaiming
in writing that the code or employee handbook forms a contract with the em-
ployees. Some courts will, however, still find that the code does constitute a
contract even if it has such a disclaimer, if the code gives more than one mes-
sage. ' 92

The above list is not meant to be exhaustive. It does provide some idea of
the types of liability that a business can incur if it adopts a code of conduct.
These liabilities form part of the costs that each business must weigh against the
benefits provided by such a code when determining if it will implement a code
and what standards and procedures the code will cover.

C. Market Incentives and Disincentives Regarding Codes of Conduct

Business magazines and the business press recently have been full of news
articles touting the ways that businesses can "do well by doing good." These st0-

188. RESTATEMENT (SECOND) OF AGENCY § 230 cmt. c (1957).

189. Luckie v. Piggly-Wiggly S., Inc., 325 S.E.2d 844, 845-46 (Ga. 1984); Alvardo v.
Dodge City, 708 P.2d 174, 185 (Kan. 1985); Jones v. Montgomery Ward & Co., 619
P.2d 907, 910 (Or. 198o).

19o. Kmart Corp. v. Washington, 866 P.2d 274, 280 (Nev. 1993) (noting that states were
split on whether to admit merchant codes to determine what is reasonable behav-
ior).

191. Chapter 2: The Impact of Corporate Codes of Conduct and Other Corporate Policy
Statements on Criminal and Civil Liability, in BUSINESs ETHICS, supra note 60, at
201.004.

192. Id. at 201.005.
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ries focus on how corporations can use CSR principles to improve their bottom
lines. Generally these stories of how CSR principles aid corporations fall into
four categories: (i) the CSR principles embodied in the code are part of the cor-
poration's business strategy, (2) the code will help the business avoid negative
public relations campaigns by activists, (3) the code will encourage public in-
vestment by qualifying for social investment funds, and (4) the code will en-
hance the ability of corporations to find and retain qualified employees.19 3

Corporate social responsibility as a market strategy, however, currently on-
ly makes business sense in the near term for two types of businesses: (i) those
businesses likely to be targets of activists' campaigns that will differentiate them
adversely from their competitors and (2) those businesses that use CSR as part
of their corporate strategy to differentiate themselves from their competitors. 94

Non-governmental organizations (NGOs) have used their ability to mobilize
public opinion to mount protests, boycotts, and other actions against corporate
practices that they find objectionable. 95 All corporations are not equally subject
to these actions. NGOs usually target only the largest and most visible corpora-
tions. '96 This pattern of confrontation between large corporations and NGOs
may be changing. Some corporations and NGOs now engage each other rather
than fight with one another.1 97 This cooperation has led to the development of
new operating standards such as those devised under the Apparel Industry
Partnership, the Forest Stewardship Council, and the Marine Stewardship
Council198

Currently, the number of companies that use CSR as part of their corporate
strategy to differentiate themselves from their competitors is small but growing.
Corporations like the Body Shop, Ben & Jerry's, and Whole Foods are examples
of businesses that have incorporated following CSR principles as part of their
strategic plans for gaining market share.

193. VOGEL, supra note 2, at 46-47; Ernest Beck, Do You Need to Be Green?, Busi-
NESSWEEK SMALLBIz, Summer 2006, at 42, 46-47; Brugmann & Prahalad, supra
note 24, at 83; Joseph Hart, The New Capitalists, UTNE, May-June 2006, at 40.
Motto, a business magazine aimed at "purpose, passion and profit," was launched
in recent years. The premiere issue contained articles aimed at the businessperson
who wanted to make a difference in the world in addition to making a profit.

194. VOGEL, supra note 2, at 73; Doane, supra note 9, at 25-26.

195. Brugmann & Prahalad, supra note 24, at 83. Surveys of consumers indicate that at
least some of them view a corporation's ethics and values as important when as-
sessing the reputation of a business. Pressler, supra note 62, at 24 (describing a
survey by Bozell Worldwide and Nihon Keizai Shimbum of the Wall StreetJournal
International Edition that found that 55% of American, 47% of Japanese, and 35%
of European participants stated that they "always" take ethics and values into ac-
count when purchasing services or products).

196. VOGEL, supra note 2, at 73.

197. Brugmann & Prahalad, supra note 24, at 85.

198. Id. at 84.
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Companies that do not fall into either of those two categories generally
have received neither significant benefits nor significant penalties from financial
markets for engaging in or failing to engage in CSR activities 99 Part of the rea-
son for this is due to the fact that following CSR principles is more expensive
than not and these added costs cannot always be passed along to the corpora-
tion's clients. Part of those added costs are the costs associated with increased
risk of litigation that corporations adopting codes that embody CSR principles
face.

In addition, public corporations that do not rely on CSR strategies to dif-
ferentiate themselves from their competitors are more likely to be penalized in
the stock markets for engaging in CSR activities because of the emphasis in the
stock markets on short term financial performance and the need to maximize
profits.2 0 If a corporation moves away from being managed to maximize prof-
its towards other goals, its shares may be priced lower than the shares of corpo-
rations that do maximize profits, because investors will move their funds to
corporations that will offer them the chance at a larger rate of return on their
investment.

The prices for the shares of Costco and Wal-Mart illustrate this phenome-
non. '0 Costco pays its workers higher salaries and offers them better benefit
packages than Sam's Club, the Wal-Mart warehouse retailer that competes di-
rectly with Costco, offers to its workers.02 Costco's treatment of its workers re-
flects the more stakeholder-oriented view of its CEO, Jim Sinegal, who com-
mented: "The last thing I want people to believe is that I don't care about the
shareholder.... But I happen to believe that in order to reward the shareholder
in the long term, you have to please your customers and workers." 03 Wall
Street analysts, however, hold these practices against Costco despite the fact that
Costco's workforce is more productive and loyal than Sam's Club's work-
force. 0 4 Bill Dreher, an analyst for Deutsche Bank Securities Inc., complained:
"From the perspective of investors, Costco's benefits are overly generous....
Public companies need to care for shareholders first. Costco runs its business

199. VOGEL, supra note 2, at 71-72.

200. Id. at 72.

2ol. Stanley Holmes & Wendy Zellner, The Costco Way, Bus. WEEK, Apr. 12, 2004, at
76, available at http://www.businessweek.com/magazine/content/o4-15/b3878o84-
mz021.htm.

202. Id.

203. Id.

204. Ann Zimmerman, Costco's Dilemma: Be Kind to Its Workers or Wall Street?, WALL

ST. J., Mar. 26, 2004, at B1, available at http://online.wsj.com/article-email/SB
io8o2591785436594-INjeoNplaV3oJ2pan2IbauIm4.html. In 2004, Costco made
$13,647 profit per hourly employee in the United States while Sam's Club only
made $11,039. Holmes & Zellner, supra note 201, at 76. Only 6% of Costco's em-
ployees leave after the first year while 21% of Sam's Club's employees leave after
one year. Id.
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like it is a private company.""2 5 As a result, Costco's shares only traded at twenty
times projected-per-share earnings in 2004 while Wal-Mart's traded at twenty-
four times projected-per-share earnings. 6 This market penalty is potentially
more problematic than the risk that a disgruntled shareholder will bring a
shareholder derivative suit against the directors and officers for breaching their
fiduciary duties to the corporation.

Markets work well when they are competitive and when corporate and so-
cietal interests align. 0 7 Under these circumstances, the most profitable corpora-
tion is the best one for society208 Markets fail to properly align corporate and
societal interests under a number of circumstances, including when corpora-
tions produce externalities or when market participants have imperfect infor-
mation. 9 Codes that embody CSR principles can be useful in addressing these
instances of market failure, particularly those that involve private-social cost
differences. They can identify and help businesses address areas of potential
conflict between corporate goals and societal interests. ' In the worst case sce-
nario, such conflicts can threaten the survival of a business. 1 '

British Petroleum's (BP) actions illustrate how adopting higher standards
than those required by law can potentially head off future long term threats to a
business's financial well-being. In 1997, BP accepted that global warming was a
problem to which its business was contributing. It adopted a firm-wide cap-
and-trade system for greenhouse gas emissions. This program allowed the cor-
poration to reduce its overall emissions and save $6oo million. It also protected
BP's brand equity and the public's goodwill towards the company. It potentially
deterred lawmakers from imposing more onerous and less flexible regulatory
mandates on BP to force a reduction in its emissions.

BP's experience also suggests that corporations may miscalculate the pri-
vate costs that they are bearing for some of their activities. ' In BP's case, it
failed to include opportunity costs into its financial calculations. One way that
it was contributing to greenhouse gas emissions was by flaring natural gas from
some of its oil wells. There was little or no cash cost to account for in its finan-
cial statements for doing this. BP, however, was losing the revenues that it could
have received if it collected and sold the natural gas. Adopting aspirational
codes and compliance programs can remedy such miscalculations of the differ-
ences between private and social costs and save corporations money in the
process.

205. Zimmerman, supra note 204, at 76.

206. Id.

207. Heal, supra note 11, at 2.

208. Id.

209. Doane, supra note 9, at 24; Heal, supra note ii, at 4.

210. Heal, supra note ii, at 3.

211. Id.

212. Id. at 7-8.
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In order to work at addressing potential societal conflicts, such codes must
be acceptable to the stakeholders or members of society that are on the other
side. Both McDonalds and Shell tried to adopt CSR policies in order to accrue
some goodwill with their customers from how each was addressing the envi-
ronmental impacts of disposing of their waste.1 3 In both cases, the environ-
mental community, however, strongly believed that alternative solutions were
better than the policies pursued by McDonalds and Shell. As a result, both
companies provoked a confrontation with such groups and emerged with their
reputations damaged rather than enhanced by their CSR policies. In addition to
proposing acceptable solutions to the other side, corporations need to credita-
bly document that they are implementing these solutions, which usually means
allowing an outside audit to be completed. 1 4 If a corporation's efforts are
viewed merely as a public relations stunt and not as a meaningful program, the
corporation will not reap the potential gains to its brands or goodwill.

Providing a safe harbor for aspirational codes of conduct would improve
the business case for some firms. A safe harbor law could address the concern
that adopting aspirational codes of conduct would increase a company's costs
due to litigation and regulatory enforcement actions. It would not address the
concern that doing more than what a company is legally required to do would
add costs that the company's competitors would not be bearing. Unless the
company is able to use its code of conduct to differentiate itself from its com-
petitors in the marketplace to attract more customers, it is unlikely to adopt
such a code, even with the availability of a safe harbor statute.

II. CREATION OF A SAFE HARBOR FOR ASPIRATIONAL CODES OF CONDUCT

The legal and market forces outlined above make it extremely difficult for
businesses to seek ethical aspirational goals that exceed what they are legally re-
quired to do. In fact, the market forces may encourage some businesses to try to
get as close to the line of what is legally permissible behavior in order to maxi-
mize profits. The danger with that sort of behavior is that businesses frequently

213. Id. at 8. McDonalds had initially adopted a recycling program for its polystyrene
packaging. Alan Liddle, McDonald's Pulls Plastic Packaging, NATION'S RESTAU-
RANT NEWS, Nov. 12, 199o, http://findarticles.com/p/articles/mi-m319o/isn45-
v24/ai_116o64. Environmental groups objected to polystyrene packaging on the
grounds that it took a long time to breakdown in landfills and the gases used in its
manufacture harmed the atmosphere. After just a few months of criticism from
consumers and environmental groups over its recycling program, McDonalds
switched to using paper packaging. Shell had planned to dispose of its Brent Spar
oil buoy in the North Sea but Greenpeace and other environmental groups
strongly objected. Final Resting Place for Brent Spar, BBC NEWS, Aug. 26, 1998,
http://news.bbc.co.uk/2/hi/europe/158613.stm. Thousands of people boycotted
Shell's products to protest the disposal. The European Parliament and several Eu-
ropean nations spoke against the disposal. Eventually, Shell decided to have the
buoy cut up and its parts used to build a quay in Norway.

214. Heal, supra note 11, at 8-9.
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misjudge where the line is and end up owing large penalties and legal bills for
violations of the law.

How can the law be amended in order to encourage businesses to seek to
achieve higher standards of behavior than the bare legal minimum? One possi-
ble solution might be for states or the federal government or both to enact laws
that limit the ability of corporations to be sued if they make good faith efforts to
achieve aspirational standards of behavior but fail as long as their conduct still
met the legal standards embodied in statutes, regulations, and the common law.
Such a safe harbor law might look like the draft Promoting Aspirational Codes
Enactment (PACE) Act in the Appendix to this Article.

How would such a safe harbor act work? First, the act needs to define what
an aspirational code of conduct is. The PACE Act defines an aspirational code
of conduct as:

a code of conduct adopted by a business organization, which imposes
stricter requirements than currently required by existing Federal, State,
or local laws and which conforms to the general guidelines of one of
the acceptable aspirational codes of conduct certified by the Secretary
of State [for Federal law, the Securities and Exchange Commission
(SEC)].

In order to avoid confusion and litigation over when a code meets the criteria of
the Act, a state official, such as the secretary of state, or a federal official or
agency, such as the SEC, would need to certify a list of codes that they have de-
termined embody standards higher than those legally required. These codes
may be promulgated by international organizations, like the Organization for
Economic Co-operation and Development (OECD) or the United Nations; by
industry self-regulatory organizations, like the Financial Regulatory Associa-
tion; or by NGOs, like the Caux Roundtable. The certification process is neces-
sary if the safe harbor's benefits are to exceed its costs. Some mechanism, other
than litigation, must be implemented in order to verify that a corporation's
code truly is aspirational and not merely a restatement of its legal requirements.
While it would be theoretically possible for a state or federal agency to review
and verify that the potentially hundreds or thousands of codes of conduct that
businesses could adopt do in fact contain standards that exceed their legal obli-
gations, it would be excessively costly both in terms of time and money to do
so. In addition, the certification process provides some assurance to customers,
investors, and other stakeholders that the corporation is not merely engaging in
a public relations stunt but has in fact adopted an aspirational code and com-
pliance program.

The business would then adopt a code of conduct that conforms to one of
these certified codes. Conformity does not mean that the standards set forth in
the certified codes would become the new ceiling for the corporation's conduct.
Instead, the standards set forth in the certified codes would act as floors, and
corporations would be free to implement even higher standards than the ones
established in the certified codes. As a result, businesses would still have the
freedom to experiment and to use the differences in their codes to differentiate
themselves from their competitors in the marketplace.

26:367 2008



NO GOOD DEED GOES UNPUNISHED: ASPIRATIONAL CORPORATE CODES OF CONDUCT

What should state or federal officials require in an aspirational code of
conduct in order to be certified for this safe harbor? Codes need to be clear and
precise in order to permit the standards to be adopted and compliance moni-
tored effectively.' 5 In order to be clear, the language in the code must provide
definitions for key terms and standards. Take for example, the phrase, "con-
tinuous improvement." If this phrase is repeated in various sections within the
code, confusion might arise as to what constitutes "continuous improvement"
and how it ought to be measured. In some areas, such as environmental protec-
tion, quantitative measures showing declining amounts of pollution might be
appropriate, but quantitative measures might not be appropriate in the area of
labor rights."6 Rather than using the ambiguous phrase "continuous improve-
ment," clear, concise, and precise standards would provide the corporation with
a better goal to shoot for and a more accurate means of measuring the corpora-
tion's performance toward these goals.

References to how the code is to exceed the legal standards set forth in state
or federal laws would also enhance clarity and accountability. By making refer-
ence to existing laws, standards, and practices, the code makes it easier to meas-
ure how well the corporation is complying. Strong and unambiguous state-
ments within the code signal a higher degree of commitment to abide by the
code. 17 In addition, language in the code that indicates what types of actions or
penalties the corporation will take against its employees or business partners
who violate the code provisions further enhances the corporation's commit-
ment to achieving the goals embodied in the code."i

State or federal officials should not allow corporations to cherry-pick rules
or standards from a variety of organizations or sources. Citing multiple sources
may create confusion regarding how to apply and interpret the standards, and it
could create gaps or internal conflicts among the provisions within the code or
between the code and state and federal laws.

What areas should be covered in the aspirational codes of conduct that
would qualify for safe harbor treatment? Codes of conduct should include pro-
visions covering many, but not necessarily all, of the following subjects: (I) la-
bor rights, (2) health and safety, (3) environmental protection, (4) disclosure of
information, (5) competition, (6) taxation, (7) prohibitions against bribery and
corruption, (8) intellectual property, (9) consumer protection, and (io) finan-
cial accountability. 1 9 The codes qualifying for the safe harbor probably should
cover many, if not most, of these topics listed above in order to qualify for the
safe harbor provisions. Obviously, the state legislature or Congress could specify

215. IVANKA MAMIC, IMPLEMENTING CODES OF CONDUCT: How BUSINESSES MANAGE

SOCIAL PERFORMANCE IN GLOBAL SUPPLY CHAINS 40-41 (2004).

216. Id. at 48.

217. Id. at 41.

218. Id. at 41-42.

219. Id. at 49-54.
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which of these elements must be present. Alternatively, they could delegate that
decision to the agency responsible for administering the Act. The agency ad-
ministering the Act would then select a portfolio of possible codes that busi-
nesses could use as a basis for their codes. As noted above, the codes selected by
the government would be developed by multilateral bodies, like the United Na-
tions or the OECD, or respected NGOs. Those bodies should also develop im-
plementation and compliance programs for their codes.

One advantage of allowing businesses to select from a portfolio of possible
codes is that it provides greater flexibility for businesses to choose the code that
will work best for the business realities that they face. In addition, it allows for a
degree of experimentation among businesses with different codes of conduct
that can produce valuable information for government regulators which may
help them determine if they need to mandate certain standards because not
enough businesses are voluntarily addressing a problem and which rules will
produce the greatest benefits at the least cost for the businesses subject to those
new regulations.

After adopting an acceptable aspirational code of conduct, a business would
need to implement a compliance program to ensure that it makes a good faith
effort to meet the higher standards set forth in the code. Even if the code is pub-
licly available, the corporation may refuse to disclose publicly its implementa-
tion guidelines on the grounds that they are "privileged communications, con-
fidential business information or trade secrets."22

Businesses currently use three different methods for ensuring compliance
with their codes of conduct.2 ' One is to create an internal compliance depart-
ment which promotes and monitors implementation of the code. Another
method builds compliance mechanisms into the existing structures of the busi-
ness, such as quality control. A third method uses an outside party, such as an
auditor or a multi-stakeholder initiative like Social Accountability International
(SAI), to monitor compliance.

In order to fit within the safe harbor, the business would be required to fol-
low the third method and have an outside party monitor its compliance with its
code. Because of this need to have the company's compliance audited, state and
federal governments may want to give preference to codes that can easily be au-
dited by independent auditors when choosing which codes to include in the
portfolio. The outside party could either be a state or federal official, a private
firm, such as PricewaterhouseCoopers, or an auditor supplied by the multilat-
eral organization or by the NGO that originally created the code on which the
business's code of conduct is based. In the case of private firms, the government
could help ensure the quality of the audits by requiring firms that conduct them
to be certified as qualified to do so either by the organization that devised the
standards on which the code is based or by the relevant state or federal agency.
At least initially, it would be preferable to allow private firms to conduct the au-

220. Id. at 55.

221. Id. at 56.
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dits rather than expand existing state and federal agencies to cover this func-
tion. Expanding existing government agencies to handle this function would be
very expensive and seems unnecessary given the number of existing private au-
diting firms who could handle the job.

Allowing the business being audited to directly pay the firm auditing it does
pose conflict of interest problems. The auditing firm may be reluctant to turn in
a negative report against the business that is paying for its services. To deter this
state or federal officials could fine auditing firms that routinely fail to provide
accurate audits or could seek to enjoin them from being allowed to conduct any
such audits in the future. Alternatively, this problem could be avoided by hav-
ing each business adopting one of the approved codes pay the government a set
fee to be audited. The government would randomly selected one of the firms off
of the list of qualified auditors to audit the business. The firm selected would
receive either the entire fee paid by the business or everything but a small
amount to cover the costs of the government running the auditing program.

Numerous organizations already exist that could be used to audit busi-
nesses that have adopted aspirational codes of conduct. Corporations currently
can hire consultants or auditing firms to help them with "double bottom line"
or "triple bottom line" accounting. These methods require the corporation to
evaluate its business not only in terms of its financial performance but along
other indices as well. Double bottom line requires corporations to evaluate the
public bottom line as well as the financial bottom line.22 The public bottom
line requires corporations that are providing public services that are "funda-
mental to the health and welfare of the nation," such as hospitals, to assess how
well they are delivering those services in addition to being concerned with their
profitability.223 Triple bottom line accounting requires corporations to evaluate
their performance not only based on the traditional financial measures but with
respect to how they treat the environment and society.

Social Accountability International (SAI) and the International Organiza-
tion for Standardization (ISO) are examples of two organizations that currently
help corporations audit their compliance with non-financial standards of con-
duct and performance. In 1997, SAI developed a standard for evaluating workers
rights called "Social Accountability 8ooo" or "SA8ooo." 22 4 SAI developed its
standards in SA8ooo based on the norms of International Labor Organization
conventions, the Universal Declaration of Human Rights, and the U.N. Con-
vention on the Rights of the Child and modeled the structure for implementing

222. Lisa Fairfax, Achieving the Double Bottom Line: A Framework for Corporations
Seeking To Deliver Profits and Public Services, 9 STAN. J.L. Bus. & FIN. 199, 204-05

(2004).

223. Id.

224. MAMIC, supra note 215, at 44; Social Accountability International-Overview of
SA8ooo, http://www.sa-intl.org/index.cfm?fuseaction=Page.viewPage&pageld=
473 (last visited Mar. 12, 2008).
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SA8ooo on the ISO series. 2 5 The standards set forth in SA8ooo cover the follow-

ing areas: (1) child labor,2 6 (2) forced labor, 27 (3) health and safety," 8 (4) free-
dom of association and right to collective bargaining,2 9 (5) prohibitions on dis-
crimination 3 ° (6) discipline, 3' (7) working hours, 3 (8) compensation 33 and
(9) management systems. 3 4

SAI allows corporations to verify their implementation of SA8ooo in two
ways. One is for corporations to be certified as complying with SA8ooo by hav-
ing accredited monitors audit factories and verify their compliance with
SA8ooo). 35 The other is to join the Corporate Involvement Program, under
which SAI assists corporations to evaluate SA8ooo and implement it and to dis-

225. Social Accountability International-Overview of SA8ooo, supra note 224.

226. SA8ooo does not permit employers to hire anyone under the age of fifteen, al-
though it has lowered the minimum age to fourteen for countries operating under
the ILO Convention 138 developing-country exception. It requires remediation of
any child found to be working. Id.

227. SA8ooo prohibits forced labor, including prison or debt bondage labor; it also
prohibits lodging of deposits or identity papers by employers or outside recruit-
ers. Id.

228. SA8ooo requires employers to provide a safe and healthy work environment, take
steps to prevent injuries, provide regular health and safety worker training, main-
tain a system to detect threats to health and safety, and provide access to bath-
rooms and potable water. Id.

229. SA8ooo requires employers to respect the right to form and join trade unions and
to bargain collectively. Where law prohibits these freedoms, employers must fa-
cilitate parallel means of association and bargaining. Id.

230. SA8ooo prohibits discrimination based on race, caste, origin, religion, disability,
gender, sexual orientation, union or political affiliation, or age. It also prohibits
sexual harassment. Id.

231. SA8ooo prohibits corporal punishment, mental or physical coercion, and verbal
abuse. Id.

232. SA8ooo requires employers to comply with the applicable law but, in any event,
requires workers to work no more than forty-eight hours per week with at least
one day off for every seven day period. It also specifies that voluntary overtime be
paid at a premium rate and that overtime not exceed twelve hours per week on a
regular basis. Finally, it allows overtime to be mandatory if it is part of a collective
bargaining agreement. Id.

233. SA8ooo requires that wages paid for a standard work week meet the legal and in-
dustry standards and be sufficient to meet the basic need of workers and their
families. It prohibits disciplinary deductions from wages. Id.

234. Finally, SA8ooo requires facilities seeking to gain and maintain certification to go
beyond simple compliance to integrate the standard into their management sys-
tems and practices. Id.

235. MAMIC, supra note 215, at 44.
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close publicly on their implementation progress.236 SAI has certified as meeting
SA8ooo over 1,200 facilities that employ over 626,000 workers worldwide.23 7 The
majority of these facilities are certified in Italy (503), India (19o) and China
(140).23' While only one facility is certified in the United States, several U.S.
corporations participate in this program, including Cutter & Buck, Eileen Fish-
er, and Toys"R"Us. 39

ISO is a private, non-governmental organization focused on developing
and promoting the implementation of uniform standards for the international
exchange of goods and services. Between 1946, when ISO was created, and 2006,
ISO has issued almost 16,ooo standards. 4 ISO only allows one standards or-
ganization from each country to be a member of ISO and the member organi-
zation from the United States is the American National Standards Institute
(ANSI). The most widely accepted set of standards promulgated by ISO is the
ISO 9000 series concerning Quality Assurance and Quality Management, which
was published in 1987. ANSI adopted the ISO 9000 series standards, and as a re-
sult, many companies in the United States have adopted and complied with
these standards. ISO 9000 includes a certification process under which ISO cer-
tifies that a company's quality management system is in place and applied con-
sistently in accordance with ISO 9001, 9002, or 9003 standards. As of June 2006,
776,608 ISO 9OO1 certificates had been issued.

ISO developed an environmental management standard, ISO 14000, in
1996.241 ISO 14000 is part of a movement by business organizations to create
their own set of environmental management guidelines with the encourage-
ment of the Sierra Club, the Natural Resource Defense Council, and other envi-
ronmental organizations 42 Other examples of these types of efforts include the
Responsible Care Program of the Chemical Manufacturers' Association, the
Global Environmental Management Initiative, and the Coalition for Environ-
mentally Responsible Economies (CERES).2 43

236. Social Accountability International-Overview of SA8ooo, supra note 224.

237. Id.

238. Id.

239. Social Accountability International-Certified Facilities Summary Statistics,
http://www.sa-intl.org/index.cfm?fuseaction=Page.viewPage&pagelD=745 (last vi-
sited June 12, 2007); Social Accountability International-Corporate Programs,
http://www.sa-intl.org/index.cfm?fuseaction=Page.viewPage&pageD=527 (last vi-
sited June 12, 2007).

240. International Organization for Standardization-About ISO, http://www.iso.org/
iso/about.htm (last visited Apr. 1, 2007).

241. Paulette L. Stenzel, Can the ISO 14000 Series Environmental Management Stan-
dards Provide a Viable Alternative to Government Regulation?, 37 AM. Bus. L.J. 237,
238 (2000).

242. Id. at 249.

243. Id.
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Business leaders, however, found the language of the programs or guide-
lines that were developed by these other groups ambiguous and problematic. 44

They were concerned that, if their businesses adopted these principles or guide-
lines, their businesses might face additional lawsuits if they failed to meet the
standards set in the principles or guidelines, even if those standards were higher
than those required by law.45

ISO 14000 was designed to address these litigation concerns. In addition, it
aims to promote global harmonized standards and to enable businesses to self-
regulate rather than be subject to government-determined command-and-
control regulation.24 6 ISO 14000 requires businesses to adopt process standards,
not performance standards. It requires a business to adopt an environmental
management system, to demonstrate that it is in compliance with the environ-
mental statutes and regulations of the countries in which it operates, and to
demonstrate its commitment to continuous improvement in environmental
protection and pollution prevention. 47

The ISO 14000 series establishes the procedures for certifying a business's
environmental management system, which assesses the business's compliance
with environmental laws. ISO 14001 outlines the criteria for certification, which
require a business to develop (1) an environmental policy statement, (2) plans
to meet environmental goals and to fulfill legal requirements, (3) a program for
implementing the policy and incorporating it into operations, (4) a means of
monitoring and measuring progress and auditing the programs to work on con-
tinuous improvement, and (5) a system for management review and continuous
improvement4 a ISO 14010, 14011, and 14012 consist of the auditing standards
for a business's environmental management system. 49

244. CERES developed a set often principles, which required, among other things, that
the board of directors of a company have a "demonstrated environmental com-
mitment." Stenzel, supra note 241, at 251. It is difficult to determine what would
constitute such an environmental commitment on the part of the board.

245. Id. at 252.

246. Id. at 252-255. Multinational corporations in particular are concerned about the
number and variety of environmental regulations that are being adopted by dif-
ferent nations and by multinational organizations, like the European Union and
the United Nations Conference on the Environment and Development. For ex-
ample, the EPA developed three different environmental management programs:
the XL Program, the Star Program, and the Environmental Leadership Program.
The British Standards Institute created its own environmental management stan-
dards program called British Standard 7750. The European Union created the
Eco-Management and Audit System program to encourage businesses to volun-
tarily adopt environmental auditing, management, and reporting standards. Id.

247. Id. at 260.

248. Id.

249. ISO 14010 sets forth the general environmental auditing principles, ISO 14011 sets
forth the guidelines for auditing the environmental management system, and ISO
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SAI and ISO provide two examples of businesses that might be used to both
develop aspirational codes of conduct and to certify such programs when they
are implemented by businesses. They are both well regarded by business leaders.
Some national regulators and the EPA already allow businesses to use these en-
tities and their standards to verify their compliance with national laws and
regulations. For example, a company that obtains ISO 14001 certification can
participate in the EPA's Environmental Leadership Program (ELP).250 Compa-
nies that participate in the ELP qualify for lower penalties in the event that they
are found not to be in compliance with EPA regulations.

If a state or the federal government adopted a law similar to the PACE Act
and a business obtained the initial certification for its aspirational code of con-
duct, the business would then need to be periodically re-certified or audited.
The PACE Act would require that these periodic re-certification processes occur
once every three years. It does not require that they occur every year, because
such audits might be very costly to conduct. In addition, if the re-certification
process must be done by government officials, hiring, training, and maintaining
the staff necessary to conduct these audits every year would be considerably
more time consuming and expensive than the staff needed to conduct these au-
dits every three years. If three years ends up being too long a time between one
audit and another to ensure that the business is making good faith efforts to
comply with its aspirational code, the law could easily be amended to require
more frequent audits.

If a business fulfills these requirements, then the courts, administrative
courts, arbitral tribunals, and other judicial bodies would be prevented from
using the aspirational code of conduct to impose higher legal obligations on the
business than the business would face if it had not adopted such a code. In ad-
dition, the law should grant the business an evidentiary privilege that would
prevent it from being compelled to disclose any information that it collected as
part of its compliance program or periodic audits. This privilege could be lim-
ited to only the information that related to its activities that exceeded its legal
obligations. Any information gathered merely to verify compliance with various
laws and regulations would only be granted the same evidentiary privileges that
already exist under state or federal laws.

The business would lose these benefits if either the state or federal authori-
ties who certify aspirational codes or a court determines that the business was
not making a good faith effort to comply with its aspirational code of conduct.
In addition, the business may be forced to disclose information gathered in
connection with implementing or auditing its aspirational code of conduct if a
court determines that the information is necessary as part of a criminal pro-
ceeding. The business may also be forced to disclose such information if the
state or federal authorities who certify aspirational codes consider the informa-

14012 sets forth the criteria for creating the qualifications for environmental audi-
tors. Id. at 261.

250. Id. at 263-264.
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tion necessary for them to do their work and achieve the goals of the PACE Act
or similar laws.

III. BENEFITS AND COSTS OF CREATING A SAFE HARBOR

A. Benefits of a Safe Harbor

Creating a safe harbor for aspirational codes of conduct would result in a
number of benefits to both the corporations adopting such codes and society at
large. These benefits include the following:

1. Eliminating the Disincentives That May Discourage
Better Behavior

Market forces currently are not strong enough to overcome the legal disin-
centives that discourage businesses from adopting aspirational codes of con-
duct, except in very rare cases. Large, multinational firms that NGOs target to
raise public awareness about certain issues or businesses, are trying to provide
products or services to niche customers who view the ethical component as part
of the desirable traits in the product or service are the only ones right now mo-
tivated to adopt aspirational codes of conduct because they face strong market
incentives for such actions. Other businesses lack such market incentives and
are reluctant to adopt aspirational codes because of the legal disincentives
against such codes.

By carving out this safe harbor, the PACE Act or similar laws would elimi-
nate or minimize the legal disincentives that exist and which discourage some
businesses from doing more than what they are legally required to do. If courts
are prevented from treating aspirational goals as legally enforceable contracts or
other legal obligations, it will eliminate the corporations' fear that adopting
such higher standards will make them targets for litigation if they are unable to
always attain those goals. These acts would reduce the threat of litigation and its
attendant costs, which changes the cost-benefit equation for corporations. Un-
der this new equation, more corporations would find that the benefits of adopt-
ing aspirational codes of conduct outweigh the costs. As a result, more corpora-
tions would be willing to adopt such codes. By eliminating the existing
disincentives built into some laws and regulations, legal mandates would be-
come floors for corporate behavior and not ceilings.

2. Encouraging Better Behavior

Lawyers are sometimes overly concerned with compliance. This concern
can lead to some worthwhile laws or regulations not being adopted. Even if
businesses do not always achieve the goals set forth in their aspirational codes of
conduct, adopting laws or regulations encouraging businesses to adopt such
codes may lead to better behavior and, thus, would achieve a great deal.
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Laws and regulations encouraging businesses to adopt aspirational codes of
conduct may mold people's perspectives regarding what is and is not acceptable
behavior. This type of molding of society's values has occurred in the area of
human rights. The Universal Declaration of Human Rights spelled out the gen-
eral rights that everyone should enjoy. Many governments, however, routinely
disregarded these rights. Nevertheless, this statement encouraged other gov-
ernments and NGOs to form to put pressure on governments that routinely
violated human rights to improve their human rights records. Over time these
efforts have changed the political discourse from one that took for granted that
governments could generally do what they wanted to their own citizens within
their borders to one that placed limits on governmental activities and built
greater legitimacy for outsiders speaking out against violations of human rights
taking place within another nation.

The law can be overly concerned with punishing failures to comply with
laws and rules and fail to provide sufficient rewards for positive behavior. Pro-
viding rewards for businesses adopting aspirational codes of conduct can have
four benefits that will lead to better behavior: generative, preclusive, cognitive,
and normative. It would provide a generative benefit because it would create
new options for how businesses can operate and interact with their sharehold-
ers, employees, creditors, suppliers, customers, and society. It would provide a
preclusive benefit because it would foreclose avenues of behavior if businesses
want to receive the rewards granted only to those with a verified aspirational
code in place. It would provide a cognitive benefit because the aspirational
codes would serve to educate business persons and the rest of society about
what modes of behavior are in the long term interest of themselves and of soci-
ety. It would provide a normative benefit because it would serve to create and
strengthen the norms of behavior that society wants businesses and individuals
to follow.

Finally, corporations that fail to implement these codes in good faith would
not be entitled to the protections of the safe harbor. Good faith implementation
does not mean that such corporations always succeed in meeting the goals set
forth in the code. If a corporation attempts to achieve a particularly difficult
standard or goal, it could make substantial progress towards that goal even if it
falls short of reaching it. Nevertheless, if it makes an honest attempt to comply
and adopts reasonable procedures to help it comply, a corporation would still
be entitled to the safe harbor protection. A corporation that fails to adopt rea-
sonable procedures to meet the standards in its code and does not make an
honest attempt to comply with its code would lose the protections afforded by
the safe harbor. In addition, such a corporation would be revealed as engaging
in empty public relations exercises and would potentially see its brands and
goodwill damaged in the marketplace. As a result, safe harbor statutes are likely
to produce real and positive changes in corporate behavior.
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3. Building a Constituency for Stronger Legal Protections or
Regulations

Businesses that buy into the standards set forth in their aspirational codes
may over time want to see such standards imposed on other companies in their
industries. Businesses may come to this conclusion for a couple of reasons.
First, the executives running these firms or the owners of these firms may hon-
estly believe that these standards would be the best for society as a whole and,
therefore, may want them to be legally mandated because not all businesses will
voluntarily adopt these standards.

Second, the businesses that have adopted aspirational standards may face
higher costs to comply with those standards. These higher costs may put them
at a competitive disadvantage with some of their competitors. As a result, they
would like the laws changed to force their competitors to abide by the same
higher standards and face the same higher costs as they currently do. One can
see such moves already occurring in other areas. For example, a number of large
multinational corporations have recently publicly declared their support for
some form of national healthcare in the United States.25' They have done this
because the cost of providing health insurance to their employees is becoming
increasingly burdensome. In addition, healthcare is a cost not borne by their
competitors in Germany or the United Kingdom. They do not feel that they can
terminate the healthcare benefits to their employees without suffering signifi-
cant negative publicity, which may harm their bottom lines.

The enactment of laws encouraging the adoption of aspirational codes of
conduct would thus overcome some of the public choice problems that cur-
rently block incorporating certain CSR principles into law. The political activi-
ties of businesses often dwarf the impact that their CSR efforts have on soci-
ety. 52 To the extent that laws encouraging the adoption of aspirational codes
would help build business constituencies for these CSR principles, it will make
it easier to see them enacted into law.

251. Over 50 corporations formed the Coalition to Advance Healthcare Reform
(CAHR). See Coalition To Advance Healthcare Reform, Who We Are,
http://www.coalition4healthcare.org/about/?-adctlid=v/o7Cskins-jelzntlogppslen
%7Cxototngh328tso (last visited Mar. 12, 2008). These businesses are concerned
that their healthcare costs are harming their competitiveness. Id. CAHR members
include, among others, Aetna Inc.; Coca-Cola Enterprises; General Mills; Kohl-
berg Kravis Roberts & Co.; Medtronic, Inc.; Playtex Products, Inc.; Norfolk
Southern Corporation; and Safeway Inc. Coalition to Advance Healthcare Re-
form, Our Members, http://www.coalition4healthcare.org/about/members/
?_adctlid=v%0 7Cskins-jelzntlogppsien%7Cxototngh328tso (last visited Mar. 12,

2008).

252. VOGEL, supra note 2, at 171-73. Vogel believes that CSR principles need to be rede-
fined to recognize the relationship between business and government and the
"critical connections among corporate responsibility, corporate political activity,
and public policy." Id. at 172.
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4. Promoting Fewer Violations of Laws and Regulations

Under the current legal structure, businesses are encouraged to get as close
to the line of what is legally permissible as possible and, in some cases, actually
violate the law if it will enhance their profitability. To the extent that aspira-
tional codes encourage businesses to behave well within the range of legally ac-
ceptable behavior, such codes could lead to fewer violations of the existing laws
and regulations. Fewer violations would in turn reduce the costs to society as
well as the enforcement costs that state or federal agencies would incur to police
the existing laws and regulations. Kent Greenfield has commented: "External
regulations aimed at reaching certain ends may require greater ongoing en-
forcement costs than would changes in the internal governance procedures in-
tended to move toward the same ends." 253

Businesses that adopt aspirational codes of conduct may enjoy higher prof-
itability if such codes enhance their reputations, help them attract better em-
ployees, or support the businesses' strategic plan. Proponents of CSR argue that
the adoption of an aspirational code of conduct by a business will increase the
reputation of the company within the community and with consumers.2 54 The
increasing number of large corporations that have corporate social responsibil-
ity reports indicates they think that touting what they are doing for workers or
the environment will encourage consumers to buy their products and investors
to buy their stock. Businesses have changed their behavior in response to other
government programs, which rely on using reputational pressures by naming
and shaming businesses that violate the law. For example, the EPA's Toxic Re-
lease Inventory is published annually and lists the annual toxic releases by cer-
tain industry groups. 5 This program is credited with increasing corporations'
compliance with environmental regulations in order to preserve their reputa-
tions.256

Corporations may be able to attract more qualified employees if they are
seen as having more desirable working conditions. Numerous lists ranking
businesses in different fields on how well they treat their employees exist. The
American Lawyer periodically ranks the top law firms in the United States based
on a survey of their associates' satisfaction. Law firms at the bottom of these
lists find it harder to attract the best and the brightest from America's law
schools to work for them. As a result, the firms that the bottom of these lists

253. KENT GREENFIELD, THE FAILURE OF CORPORATE LAW 39 (20o6).

254. VOGEL, supra note 2, at 16-17.

255. This inventory was established under the Emergency Planning and Community
Right-to-Know Act of 1986 (EPCRA), 42 U.S.C. §§ 11001-11050 (2ooo) and ex-
panded by the Pollution Prevention Act of 1990, 42 U.S.C. §§ 13101-13109 (2000).

256. ZITRIN & LANGFORD, supra note 62, at 112.
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frequently take substantive measures to address the concerns raised by their as-
sociates in order to place higher on the list in the future."'

B. Costs of a Safe Harbor

1. CSR Is Misguided

Some economists object to corporations seeking to employ CSR principles
on the grounds that it encourages officers and directors of corporations to
manage corporations inefficiently. Economists think that the goal of maximiz-
ing profits will focus the efforts of officers and directors towards making the
business operate most efficiently. Changing the goals of management away
from profit maximization will lead to less efficient business operations. Econo-
mists like Milton Friedman question the right and capacity of corporate officers
to determine what actions taken by corporations will advance the common
good. Milton Friedman commented in his book Capitalism and Freedom:

Few trends could so thoroughly undermine the very foundations of our
free society as the acceptance by corporate officials of a social responsi-
bility other than to make as much money for their stockholders as pos-
sible. This is a fundamentally subversive doctrine. If businessmen do
have a social responsibility other than making maximum profits for
stockholders, how are they to know what it is? Can self-selected private
individuals decide what the social interest is?25s

Instead of allowing corporate officers to make those choices, they would prefer
that the government determine what is in the common good and legislate it.2 19

257. In 2002, Clifford Chance LLP ranked at the bottom of the mid-level associates'
survey conducted by American Lawyer. The Best and the Rest, 24 AM. LAW., Oct.
2002 at 123. In the wake of that survey, it convened an associates' committee to de-
termine why the associates were unhappy and what the firm could do to address
these concerns. The associates' committee produced a detailed memorandum
outlining the problems with the working conditions at the firm. Anthony Lin,
Clifford Chance Memo Voices Associate Unrest, N.Y.L.J., Oct. 25, 2002, at 1, avail-
able at www.law.com/jsp/law/LawArticleFriendly.jsp?id=103212882624. Unfortu-
nately for Clifford Chance, the memorandum was emailed outside of the firm and
ultimately posted to various websites on the Internet. Lin, supra, at 2; The Law-
Cost Management Group-The Clifford Chance Memo, www.lawcost.com/
clifchancememo.htm (last visited Mar. 12, 2008). The memorandum caused the
firm considerable embarrassment. Nevertheless, Clifford Chance acted upon
many of the concerns raised in the memorandum and moved up the rankings in
subsequent years. 2006: The Summer Associates Survey Results by City, AM. LAW.

STUDENT EDITION, NOV. 2006, at 17.

258. MILTON FRIEDMAN, CAPITALISM AND FREEDOM 133 (1962).

259. DAVID HENDERSON, MISGUIDED VIRTUE: FALSE NOTIONS OF CORPORATE SOCIAL

RESPONSIBILITY 21 (2001).
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This view can lead to framing the debate between the false choice of laissez
faire capitalism and heavy government regulation. Creating a safe harbor for
aspirational codes could provide a useful third way between these two extremes.
By picking which codes will qualify for the safe harbor, the government would
be defining what is in the common good. In addition, the safe harbor act may
help the government determine when adopting new regulations may be appro-
priate. For example, if the costs borne by the corporations are relatively equal
for two or more of the codes but the benefits for society from one of the codes
clearly exceed the others, legislators and regulators may want to consider regu-
lations that mandate that all corporations adopt those rules.

Even those who object to corporate officers adopting codes of conduct that
attempt to implement CSR principles recognize that these officers will and, in
some cases, must exercise independent moral judgments that will cause them to
sacrifice profits for other societal goals.26 Critics of CSR argue that these exer-
cises in ethical judgment are limited exceptions to the rule of profit maximiza-
tion and should not become routine procedures. It is not clear, however, that
these decisions are in fact rare. Allowing corporations to be open about when
and how they are making such decisions by having them adopt aspirational
codes and compliance programs can build trust with the public by proving that
the corporations' actions are more than just a public relations exercise.

2. Few Will Adopt Such Codes Because the Costs Outweigh
the Benefits

As discussed earlier, implementing higher standards may increase the costs
of doing business for corporations. Corporations in highly competitive markets
with narrow profit margins will be reluctant to increase their costs of doing
business if their competitors are not saddled with similar costs. Doing so would
put them at a competitive disadvantage in the marketplace.

In addition, bearing these additional costs will be easier for some firms.
Critics of CSR have pointed out that CSR is most heavily promoted within the
business world by multinational enterprises (MNEs) that face a significant
amount of pressure from anti-globalization groups to do more for society.26" '
MNEs can afford to bear the costs of some CSR activities because of their
economies of scale. 6 Applying the same rules or procedures to small or me-
dium-sized enterprises (SMEs), however, could drive them out of business be-
cause they lack the economies of scale to bear these costs. 63

As already discussed, the safe harbor act will reduce the costs that corpora-
tions may face due to the threat of litigation under the current system. In addi-
tion, as previously noted, corporations sometimes miscalculate the private costs

26o. Id. at 22.

261. Id. at 25.

262. Id.

263. Id.
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that they will bear if they adopt aspirational codes and compliance programs.
By giving corporations a range of codes to choose from, the government can
gain valuable information about the costs and benefits from implementing the
rules set forth in the codes. In addition, different codes may work better for dif-
ferent types of businesses, either because the rules are more in keeping with the
market realities of that industry or because the codes work better for small
businesses than large businesses or vice versa. This information can be shared to
enable corporations to accurately assess whether the costs of an aspirational
code will outweigh its benefits. If the costs of following one set of rules are too
onerous and outweigh the benefits, corporations will pick one of the other
codes on the list.

3. Safe Harbor May Be Abused

Little evidence exists that self-policing programs have resulted in increased
compliance or attracted better performers.264 In considering the question, "Why
do businesses comply with laws?," two different theories exist to determine
when a business will comply. One is deterrence theory, which assumes that per-
sons are amoral, rational actors who will only comply with the law if the costs of
any penalties for failing to comply exceed the benefits of failing to comply.265

The other is a normatively-based theory, which finds that people act from a
sense of duty or a desire to do the right thing.266

If the safe harbor statute allows businesses to hide information on illegal
corporate activities from discovery by plaintiffs' attorneys, then the act might
encourage less compliance rather than more compliance. Certainly, evidence
exists that some corporations may attempt to abuse the privileges granted to
corporations that adopt aspirational codes of conduct.

264. See Andrew A. King & Michael J. Lenox, Industry Self-Regulation Without Sanc-
tions: The Chemical Industry's Responsible Care Program, 43 ACAD. MGMT. J. 698
(2000); Michael J. Lenox & Jennifer Nash, Industry Self-Regulation and Adverse Se-
lection: A Comparison Across Four Trade Association Programs, 12 Bus. STRATEGY &

ENV'T 343 (2003); Jorge Rivera & Peter de Leon, Is Greener Whiter?: The Sustain-
able Slopes Program and Voluntary Environmental Performance of Western Ski Ar-
eas, 32 POL'Y STUD. J. 417 (2004); Short & Toffel, supra note 21, at 26; Eric W.
Welch, Allan Mazur & Stuart Bretschneider, Voluntary Behavior by Electric Utili-
ties: Levels of Adoption and Contribution of the Climate Challenge Program to the
Reduction of Carbon Dioxide, 19 J. POL'Y ANALYSIS & MGMT. 407 (2000).

265. Robert A. Kagan & John T. Scholz, The Criminology of the Corporation and Regula-
tory Enforcement Styles, in ENFORCING REGULATION 67, 67-68 (K. Hawkins & J.M.
Thomas eds., 1984).

266. Neil Gunningham, Environmental Self-Regulation and the Chemical Industry: As-
sessing Responsible Care, 17 L. & POL'Y 57, 61 (1995); Peter J. May, Compliance Moti-
vations: Affirmative and Negative Bases, 38 L. & Soc'Y REV. 41, 41-42, 47-48 (2004);
Michael Vandenbergh, Beyond Elegance: A Testable Typology of Social Norms in
Corporate Environmental Compliance, 22 STAN. ENVTL. L.J. 56, 68-72 (2003).
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Some corporations already attempt to use their in-house legal departments
as a means of keeping information about the corporation and its activities con-
fidential and outside of the scope of discovery.26 7 Corporations and their in-
house legal departments argue that the attorney-client privilege should protect
any documents produced or sent to the legal department from being disclosed
during discovery.26 In these contexts, in-house attorneys face a potential con-
flict of interest because their employer, the corporation, is also their only client.

In 1915, the Supreme Court mentioned that corporations were entitled to
the attorney-client privilege when it was ruling on other issues in a case involv-
ing railroads.26 9 The right of corporations to this privilege was cemented in the
Radiant Burners case of 1963.270 In that case, Chief Judge John Hastings of the
federal appeals court overturned the lower court's ruling and upheld the corpo-
ration's right to the attorney-client privilege.?7 The Supreme Court refused to
hear the case, and corporations have been strongly exercising this privilege ever
since.

2 72

It is ironic that in the Radiant Burners case, Chief Judge Hastings stated,
"Certainly, the privilege would never be available to allow a corporation to fun-
nel its papers and documents into the hands of its lawyers for custodial pur-
poses and thereby avoid disclosure." 73 In fact, corporations have done just that.
The tobacco companies deliberately attempted to keep all damaging docu-
ments, including those related to industry research, from being discoverable by
claiming that they were "prepared ... in anticipation of litigation."2 74 This strat-
egy was outlined in a memo prepared by Brown & Williamson's in-house coun-
sel J. Kendrick Wells in 1979.275 In 1984, Wells crafted another memo that advo-
cated that the lawyers participate in every stage of a project so that the entire
project would be subject to attorney-client privilege.7 6

This advice was not limited to in-house counsel. Arnold & Porter, a major
Washington law firm, advised the tobacco companies that a survey regarding
Americans' knowledge of the harms of tobacco be commissioned and super-
vised by Arnold & Porter so that the results would be subject to attorney-client
privilege if they proved unfavorable to the tobacco companies' interests. 77 The

267. ZITRIN & LANGFORD, supra note 62, at 94-117.

268. Id.

269. Id. at loo.

270. Id. at loo-ol.

271. Id. at lol.

272. Id.
273. Id.
274. Id.
275. Id.

276. Id.

277. Id. at 102.
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Council for Tobacco Research established a special projects group that was su-
pervised by lawyers so that all of its documents could be subject to the attorney-
client privilege if the scientific results proved problematic for the tobacco indus-
try. 278

In 1997, Minnesota judge Kenneth J. Fitzpatrick required the tobacco com-
panies initially to release 865 documents that they previously had claimed
should be confidential due to the attorney-client privilege.2 79 The U.S. Supreme
Court refused to reverse Judge Fitzpatrick's decision.80

In order for business matters to receive the attorney-client privilege, law-
yers must be giving legal advice on those matters, not merely be present at the
meetings discussing those matters. '81 Nevertheless, asserting a claim of privilege
can lead to a long and costly battle in court. As a result, merely asserting the
privilege (even if it is not valid) is often enough to prevent the other side in liti-
gation from pursuing those documents. 8 ' The attorney-client privilege can
cover almost every conversation between an employee of a corporation and an
attorney regarding legal advice connected to business matters.3

Corporations have sought to expand or obtain a self-audit privilege in a va-
riety of contexts . 8 4 As noted above, corporations already enjoy such a privilege
under certain state and federal environmental laws or regulations. If these privi-
leges were expanded to cover a much greater range of information, it would
make it very easy for corporations to use these self-audit privileges to hide in-
formation and avoid prosecution for civil or criminal penalties as some of them
have done with the attorney-client privilege.

Attorneys representing corporations that have officers or directors who
seek to hide illegal conduct by asserting self-audit privileges can attempt to pre-
vent such a cover-up by reporting up-the-ladder to higher corporate officials.
The American Bar Association (ABA) Model Rules of Professional Conduct re-
quire that attorneys report up-the-ladder if they suspect that the employees or
officers of the corporation are engaging in conduct that has or will cause sub-
stantial injury to the organization and when such reporting is in the best inter-
est of the corporation. Attorneys, however, may only breach their obligation of
confidentiality in order to prevent serious physical or financial injury. The at-
torney can, of course, resign if his efforts fail to change the corporation's con-
duct. This resignation, however, may do little or nothing to help the other
stakeholders being harmed by the corporation. The attorney generally cannot

278. Id.

279. Id. at 1O2; State v. Philip Morris, Inc., No. CI-94-8565 (Minn. Dist. Ct. Mar. 7,
1997) (Fitzpatrick, J.).

280. ZITRIN & LANGFORD, supra note 62, at 102.

281. Id. at 104.

282. Id. at 104.

283. Upjohn Co. v. United States, 449 U.S. 383, 394 (1981).

284. ZITRIN & LANGFORD, supra note 62, at 105.
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publicly disclose the reasons for his resignation because of the how the ABA
Rules are structured concerning confidentiality.

If the attorney does not resign but refuses to assist the corporation's officers
or employees in carrying out the illegal activities, the attorney may be fired. At-
torneys who have been fired for refusing to aid the illegal activities of the busi-
nesses for whom they worked or for speaking out about the businesses' con-
duct, are not necessarily covered by state whistle-blower statutes in many
instances."s In addition, if they are in-house counsel, they face an extremely dif-
ficult challenge if they try to sue for retaliatory discharge. Part of the problem
rests with the ABA rules regarding attorney-client confidentiality. Attorneys su-
ing for retaliatory discharge cannot breach their confidentiality obligations in
order to provide additional evidence in support of their case. 6

Other nations do not follow the same rules that the United States uses for
attorney-client privilege. The European Court of Justice in 1982 held that no
member country of the European Union could allow in-house lawyers to main-
tain confidential communications with their employers.217 Amending the Rules
of Professional Conduct to follow the European model may make it easier for
in-house attorneys to provide evidence of retaliatory discharge. On the other
hand, such a rule change would face strong opposition within the ABA. The
ABA opposed the proposed mandatory reporting requirement2ss that was ini-
tially contained in the SEC's proposed standards of conduct for attorneys on the
grounds that it would undermine the attorney-client relationship and lead to
clients keeping information from their attorneys. Attorneys would then not be
in a position to provide the best legal advice to their clients since they would
lack all of the facts. The SEC dropped the mandatory reporting out requirement
from the final rule.

Another problem with giving aspirational codes a safe harbor is who would
be responsible for their implementation within the corporation? Many ethics
officers within corporations are middle management auditors who have little
power to force upper management to change how the business is operated.29 In
other cases, an attorney is tasked as being the ethics officer and as a result, any
audit reports to the attorney can potentially be privileged under the attorney-
client privilege. 9°

285. Id. at 112-13.

286. Id. at 113-14. Only New Jersey treats lawyers in the same manner as other whistle-
blowers. Id. at 114.

287. Id. at 107.

288. This requirement would have forced attorneys to report suspected violations of
securities laws and regulations to the SEC if their client failed to take steps to ade-
quately prevent such violations.

289. ZITRIN & LANGFORD, supra note 62, at 110.

290. Id.
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4. Businesses Will Only Do It for Public Relations Purposes

Another potential problem with adopting a safe harbor for corporations
that adopted aspirational codes of conduct is that they may primarily be moti-
vated for the public relations gain that they hope to achieve and not out of any
sincere concern for the principles espoused in the code. Ramon Mullerat in an
article on CSR for the International Business Lawyer had this response to similar
criticisms leveled in general at CSR activities of corporations:

Do corporations subscribe to CSR programmes by conviction, or to
entice employees or consumers to buy their products, or even to avoid
boycotts of their products? The morals of the Catholic Church distin-
guish two sorts of repentance for sins: contrition and attrition. By the
first one, the sinner is sorry to have sinned because to sin is an offense
against God. By the second, attrition of his or her repentance, the sin-
ner is sorry because he or she fears suffering in hell. The first concept is
a much better one. But the important thing is that the sinner no longer
sins, irrespective of the motive. The important thing for corporations is
to engage in some of the many CSR activities. So much the better if
they have the right conviction, but it is also useful if they carry out the
activities for other, less laudable reasons.2 9'

Businesses that adopt aspirational codes of conduct will still have to prove that
they are making a good faith effort to comply with these codes or they will not
qualify for the benefits provided by the PACE Act or similar acts. As a result,
they will not be able to use such codes as mere "window dressing" to bolster
their public image. The fact that some corporations that adopt aspirational
codes of conduct will benefit from improving their public image does not de-
tract from the actual changes or improvements in their behavior that they must
undertake in order to receive the benefits under this program.

CONCLUSION

Adopting laws to encourage corporations and other businesses to adopt as-
pirational codes of conduct will only work if they are adopted by both the states
and the federal government. If they are not adopted by both levels of govern-
ment, then businesses will continue to be concerned that they will expose them-
selves to additional litigation risks by potentially building the case for their op-
ponents through their self-audits. This problem has arisen with the different
treatment accorded to environmental audits by state and federal regulators. The
EPA refuses to provide an evidentiary privilege for such audits on the grounds
that it would encourage corporations to hide violations and that corporations
have sufficient motivation to conduct such audits even without such a privilege
because of the penalties that they face if they violate environmental regulations.

291. Mullerat, supra note iio, at 237.
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Corporations, however, do not have the same incentives when considering
adopting aspirational codes of conduct as they do when adopting codes and
compliance programs that seek to meet their minimum legal obligations. In-
stead, they currently face creating additional legal obligations and providing
opponents with the rope to hang them with if they adopt aspirational codes of
conduct and audit programs to verify their progress toward meeting the higher
goals of such codes. As a result, corporations and other businesses would need
the same evidentiary privileges at both the state and the federal level if one
wants to encourage them to adopt such codes. Failure to adopt laws at both the
state and the federal level will significantly reduce the effectiveness of such laws
in encouraging the adoption of aspirational codes of conduct.

In addition, the acts granting businesses immunity from prosecution for
failing to meet the goals set forth in their aspirational codes and granting an
evidentiary privilege for audits related to such codes needs to be carefully tai-
lored in order to avoid creating a blanket shield behind which businesses can
hide their illegal activities. It may prove very difficult, if not impossible, to draft
a code that protects a firm from liability for its good faith efforts to meet aspira-
tional standards while still allowing access to information about how well the
firm is complying with its legal obligations.

The difficulty of drafting a law that encourages the adoption of aspirational
codes while not shielding corporate misconduct and of enacting such laws at
both the state and the federal level means that the prospects for laws promoting
the adoption of aspirational codes of conduct are probably dim. Nevertheless,
they do provide one possible solution toward eliminating the existing legal dis-
incentives toward corporations seeking to meet higher standards of conduct
than those set forth under the current laws and regulations.
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APPENDIX: DRAFT PROMOTING ASPIRATIONAL CODES ENACTMENT (PACE) ACT

Section I. Short Title.-This Act may be cited as the "PACE Act."

Section 2. Definitions.
(a) Aspirational business organization work product-

(I) In general.-The term "aspirational business organization work
product" means any data, reports, records, memoranda, analyses,
or written or oral statements which are assembled or developed by
an agent of an aspirational business organization for reporting to
an aspirational business organization and are reported to an aspi-
rational business organization regarding its compliance with the
aspirational code of conduct that it has adopted.

(b) Aspirational code of conduct. The term "aspirational code of conduct"
means a code of conduct adopted by a business organization, which
imposes stricter requirements than currently required by existing Fed-
eral, State or local laws and which conforms to the general guidelines of
one of the acceptable aspirational codes of conduct certified by the Sec-
retary of State [for Federal law, the Securities and Exchange Commis-
sion (the SEC)].

(c) Acceptable Aspirational Codes of Conduct. The term "acceptable aspi-
rational code of conduct" means one of the codes of conduct issued by
a non-profit organization, non-governmental organization or self-
regulatory organization and certified as acceptable by the Secretary of
State [for Federal law, the SEC] as imposing stricter requirements than
currently required by existing Federal, State, or local laws.

(d) Agent. The term "agent" means any individual or entity classified un-
der State law or Federal law as an agent of a business organization.

Section 3. Privilege and confidentiality protections.
(a) Privilege. Federal, State, or local civil, criminal or administrative

courts, arbitrational tribunals, and other legal bodies may not use evi-
dence that an aspirational business organization has adopted an aspira-
tional code of conduct to impose higher legal obligations on the aspira-
tional business organization than it would otherwise have if it had not
adopted an aspirational code of conduct. Notwithstanding any other
provision of Federal, State, or local law, aspirational business organiza-
tion work product shall be privileged and shall not be
(1) subject to a Federal, State, or local civil, criminal, or administrative

subpoena or order, including in a Federal, State, or local civil or
administrative disciplinary proceeding against an agent;

(2) subject to discovery in connection with a Federal, State, or local
civil, criminal, or administrative proceeding, including in a Fed-
eral, State, or local civil or administrative disciplinary proceeding
against an agent;
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(3) subject to disclosure pursuant to section 552 of title 5, United States
Code (commonly known as the Freedom of Information Act) or
any other similar Federal, State, or local law;

(4) admitted as evidence in any Federal, State, or local governmental
civil proceeding, administrative rulemaking proceeding, or admin-
istrative adjudicatory proceeding, including any such proceeding
against an agent; or

(5) admitted in a professional disciplinary proceeding of a professional
disciplinary body established or specifically authorized under State
law or Federal law.

(b) Confidentiality of Aspirational Business Organization Work Prod-
uct.-Notwithstanding any other provision of Federal, State, or local
law, and subject to subsection (c), aspirational business organization
work product shall be confidential and shall not be disclosed.

(c) Exceptions. Except as provided in subsection (f)(3)-
(1) Exceptions from privilege and confidentiality. Subsections (a) and

(b) shall not apply to (and shall not be construed to prohibit) one
or more of the following disclosures:
(A) Disclosure of relevant aspirational business organization work

product for use in a criminal proceeding, but only after a court
makes an in camera determination that such aspirational
business organization work product contains evidence of a
criminal act and that such aspirational business organization
work product is material to the proceeding and not reasonably
available from any other source.

(B) Disclosure of aspirational business organization work product
to the extent required to carry out subsection (e)(4)(A).

(C) Disclosure of identifiable aspirational business organization
work product if authorized by each agent identified in such
work product.

(2) Exceptions from confidentiality. Subsection (b) shall not apply to
(and shall not be construed to prohibit) one or more of the follow-
ing disclosures:
(A) Disclosure of aspirational business organization work product

to carry out aspirational business organization activities.
(B) Disclosure of nonidentifiable aspirational business organiza-

tion work product.
(C) Disclosure of aspirational business organization work product

to grantees, contractors, or other entities carrying out re-
search, evaluation, or demonstration projects authorized,
funded, certified, or otherwise sanctioned by rule or other
means by the Secretary [or the SEC], for the purpose of con-
ducting research to the extent that disclosure of such informa-
tion would be permitted under Federal, State, or local law.
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(D) Disclosure by an agent to Federal or State government agen-
cies with respect to a product or activity regulated by such
agencies.

(E) Voluntary disclosure of aspirational business organization
work product by an agent to an accrediting body that accredits
that agent.

(F) Disclosures that the Secretary [or the SEC] may determine, by
rule or other means, are necessary for business operations and
are consistent with the goals of this act.

(G) Disclosure of aspirational business organization work product
to law enforcement authorities relating to the commission of a
crime (or to an event reasonably believed to be a crime) if the
person making the disclosure believes, reasonably under the
circumstances, that the aspirational business organization
work product that is disclosed is necessary for criminal law en-
forcement purposes.

(H) With respect to a person other than an aspirational business
organization, the disclosure of aspirational business organiza-
tion work product that does not include materials that-
(i) assess the performance of an identifiable agent; or
(ii) describe or pertain to one or more actions or failures to

act by an identifiable agent.
(3) Exception from privilege. Subsection (a) shall not apply to (and

shall not be construed to prohibit) voluntary disclosure of non-
identifiable aspirational business organization work product.

(d) Continued protection of information after disclosure.
(i) In general. Aspirational business organization work product that is

disclosed under subsection (c) shall continue to be privileged and
confidential as provided for in subsections (a) and (b), and such
disclosure shall not be treated as a waiver of privilege or confiden-
tiality, and the privileged and confidential nature of such work
product shall also apply to such work product in the possession or
control of a person to whom such work product was disclosed.

(2) Exception. Notwithstanding paragraph (i), and subject to para-
graph (W)-
(A) if aspirational business organization work product is disclosed

in a criminal proceeding, the confidentiality protections pro-
vided for in subsection (b) shall no longer apply to the work
product so disclosed; and

(B) if aspirational business organization work product is disclosed
as provided for in subsection (c)(2)(B) (relating to disclosure
of nonidentifiable aspirational business organization work
product), the privilege and confidentiality protections pro-
vided for in subsections (a) and (b) shall no longer apply to
such work product.
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(3) Construction. Paragraph (2) shall not be construed as terminating
or limiting the privilege or confidentiality protections provided for
in subsection (a) or (b) with respect to aspirational business or-
ganization work product other than the specific aspirational busi-
ness organization work product disclosed as provided for in sub-
section (c).

(4) Limitations on actions.
(A) Aspirational business organizations.

(i) In general. An aspirational business organization shall not
be compelled to disclose information collected or devel-
oped under this act whether or not such information is
aspirational business organization work product unless
such information is identified, is not aspirational business
organization work product, and is not reasonably avail-
able from another source. Courts, administrative courts,
arbitrational tribunals and other legal bodies may not use
evidence that an aspirational business organization has
adopted an aspirational code of conduct to impose higher
legal obligations on the aspirational business organization
than it would otherwise have if it had not adopted an aspi-
rational code of conduct.

(ii) Nonapplication. The limitation contained in clause (i)
shall not apply in an action against an aspirational busi-
ness organization or with respect to disclosures pursuant
to subsection (c)(1).

(B) Agents. An accrediting body shall not take an accrediting ac-
tion against an agent based on the good faith participation of
the agent in the collection, development, reporting, or main-
tenance of aspirational business organization work product in
accordance with this act. An accrediting body may not require
an agent to reveal its communications with any aspirational
business organization established in accordance with this act.

(e) Enforcement.
(i) Civil monetary penalty. Subject to paragraphs (2) and (3), a person

who discloses identifiable aspirational business organization work
product in knowing or reckless violation of subsection (b) shall be
subject to a civil monetary penalty of not more than sio,ooo for
each act constituting such violation.

(2) Equitable relief.
(A) In general. Without limiting remedies available to other par-

ties, a civil action may be brought by any aggrieved individual
to enjoin any act or practice that violates subsection (e) and to
obtain other appropriate equitable relief (including reinstate-
ment, back pay, and restoration of benefits) to redress such vi-
olation.
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(B) Against State employees. An entity that is a State or an agency
of a State government may not assert the privilege described in
subsection (a) unless before the time of the assertion, the en-
tity or, in the case of and with respect to an agency, the State
has consented to be subject to an action described in subpara-
graph (A), and that consent has remained in effect.

(f) Rule of construction. Nothing in this section shall be construed-
(1) to limit the application of other Federal, State, or local laws that

provide greater privilege or confidentiality protections than the
privilege and confidentiality protections provided for in this sec-
tion;

(2) to limit, alter, or affect the requirements of Federal, State, or local
law pertaining to information that is not privileged or confidential
under this section;

(3) to limit the authority of any agent, aspirational business organiza-
tion, or other entity to enter into a contract requiring greater con-
fidentiality or delegating authority to make a disclosure or use in
accordance with this section;

(4) as preempting or otherwise affecting any State law or Federal law
requiring an agent to report information that is not aspirational
business organization work product; or

(5) to limit, alter, or affect any requirement for reporting to the Fed-
eral or State government agencies information regarding the safety
of a product or activity regulated by such agencies.

(g) Clarification. Nothing in this act prohibits any person from conducting
additional analysis for any purpose regardless of whether such addi-
tional analysis involves issues identical to or similar to those for which
information was reported to or assessed by an aspirational business or-
ganization or a patient safety evaluation system.

Section 4. Network of aspirational business organizations databases.
(a) In general. The Secretary [or the SEC] shall facilitate the creation of,

and maintain, a network of aspirational business organization data-
bases that provides an interactive evidence-based management re-
source for agents, aspirational business organizations, and other enti-
ties. The network of databases shall have the capacity to accept,
aggregate across the network, and analyze nonidentifiable aspirational
business organization work product voluntarily reported by aspira-
tional business organizations, agents, or other entities. The Secretary
[or the SEC] shall assess the feasibility of providing for a single point of
access to the network for qualified researchers for information aggre-
gated across the network and, if feasible, provide for implementation.

(b) Data standards. The Secretary [or the SEC] may determine common
formats for the reporting to and among the network of aspirational
business organization databases maintained under subsection (a) of
nonidentifiable aspirational business organization work product, in-
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cluding necessary work product elements, common and consistent de-
finitions, and a standardized computer interface for the processing of
such work product. To the extent practicable, such standards shall be
consistent with the administrative simplification provisions of the rele-
vant Federal, State, or local laws.

(c) Use of information. Information reported to and among the network
of aspirational business organization databases under subsection (a)
shall be used to analyze national and regional statistics, including
trends and patterns of business practices. The information resulting
from such analyses shall be made available to the public and included
in the annual reports prepared by the Secretary [or the SEC].

Section 5. Aspirational business organization certification and listing.
(a) Certification.

(1) Initial certification. An entity that seeks to be an aspirational busi-
ness organization shall submit an initial certification to the Secre-
tary [or the SEC] that the entity-
(A) has policies and procedures in place to perform each of the as-

pirational business organization activities described in section
1; and

(B) upon being listed under subsection (d), will comply with the
criteria described in subsection (b).

(2) Subsequent certifications. An entity that is an aspirational business
organization shall submit every 3 years after the date of its initial
listing under subsection (d) a subsequent certification to the Secre-
tary [or the SEC] that the entity-
(A) is performing each of the aspirational business organization

activities described in section 1; and
(B) is complying with the criteria described in subsection (b).

(b) Criteria.
(i) In general. The following are criteria for the initial and subsequent

certification of an entity as an aspirational business organization:
(A) The mission and primary activity of the entity are to conduct

activities that are in accordance with the goals and standards
set forth in its aspirational code of conduct.

(B) The entity has appropriately qualified staff (whether directly
or through contract).

(C) The entity, within each 24-month period that begins after the
date of the initial listing under subsection (d), has bona fide
contracts, each of a reasonable period of time, with more than
1 agent for the purpose of receiving and reviewing aspirational
business organization work product.

(D) The entity shall fully disclose-
(i) any financial, reporting, or contractual relationship be-

tween the entity and any agent that contracts with the en-
tity; and
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(ii) if applicable, the fact that the entity is not managed, con-
trolled, and operated independently from any agent that
contracts with the entity.

(E) To the extent practical and appropriate, the entity collects as-
pirational business organization work product from agents in
a standardized manner that permits valid comparisons of
similar cases among similar agents.

(F) The utilization of aspirational business organization work
product for the purpose of providing direct feedback and as-
sistance to agents to effectively minimize patient risk.

(2) Additional criteria for component organizations. If an entity that
seeks to be an aspirational business organization is a component of
another organization, the following are additional criteria for the
initial and subsequent certification of the entity as an aspirational
business organization:
(A) The entity maintains aspirational business organization work

product separately from the rest of the organization, and es-
tablishes appropriate security measures to maintain the confi-
dentiality of the aspirational business organization work prod-
uct.

(B) The entity does not make an unauthorized disclosure under
this act of aspirational business organization work product to
the rest of the organization in breach of confidentiality.

(C) The mission of the entity does not create a conflict of interest
with the rest of the organization.

(c) Review of certification.
(1) In general.

(A) Initial certification. Upon the submission by an entity of an in-
itial certification under subsection (a)(1), the Secretary [or the
SEC] shall determine if the certification meets the re-
quirements of subparagraphs (A) and (B) of such subsection.

(B) Subsequent certification. Upon the submission by an entity of
a subsequent certification under subsection (a)(2), the Secre-
tary [or the SEC] shall review the certification with respect to
requirements of subparagraphs (A) and (B) of such subsec-
tion.

(2) Notice of acceptance or non-acceptance. If the Secretary [or the
SEC] determines that-
(A) an entity's initial certification meets requirements referred to

in paragraph (1)(A), the Secretary shall notify the entity of the
acceptance of such certification; or

(B) an entity's initial certification does not meet such require-
ments, the Secretary shall notify the entity that such certifica-
tion is not accepted and the reasons therefore.

(3) Disclosures regarding relationship to agents. The Secretary [or the
SEC] shall consider any disclosures under subsection (b)(i)(D) by
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an entity and shall make public findings on whether the entity can
fairly and accurately perform the aspirational business organiza-
tion activities of an aspirational business organization. The Secre-
tary [or the SEC] shall take those findings into consideration in de-
termining whether to accept the entity's initial certification and
any subsequent certification submitted under subsection (a) and,
based on those findings, may deny, condition, or revoke accep-
tance of the entity's certification.

(d) Listing. The Secretary [or the SEC] shall compile and maintain a listing
of entities with respect to which there is an acceptance of a certification
pursuant to subsection (c)(2)(A) that has not been revoked under sub-
section (e) or voluntarily relinquished.

(e) Revocation of acceptance of certification.
(1) In general. If, after notice of deficiency, an opportunity for a hear-

ing, and a reasonable opportunity for correction, the Secretary [or
the SEC] determines that an aspirational business organization
does not meet the certification requirements under subsection
(a)(2), including subparagraphs (A) and (B) of such subsection,
the Secretary [or the SEC] shall revoke the Secretary's [or the
SEC's] acceptance of the certification of such organization.

(2) Supplying confirmation of notification to agents. Within 15 days of
a revocation under paragraph (i), an aspirational business organi-
zation shall submit to the Secretary [or the SEC] a confirmation
that the organization has taken all reasonable actions to notify each
agent whose aspirational business organization work product is
collected or analyzed by the organization of such revocation.

(3) Publication of decision. If the Secretary [or the SEC] revokes the
certification of an organization under paragraph (1), the Secretary
[or the SEC] shall-
(A) remove the organization from the listing maintained under

subsection (d); and
(B) publish notice of the revocation in the [State equivalent of the

Federal Register].
(f) Status of data after removal from listing.

(1) New data. With respect to the privilege and confidentiality protec-
tions described in section 3, data submitted to an entity within 30
days after the entity is removed from the listing under subsection
(e)(3)(A) shall have the same status as data submitted while the en-
tity was still listed.

(2) Protection to continue to apply. If the privilege and confidentiality
protections described in section 3 applied to aspirational business
organization work product while an entity was listed, or to data
described in paragraph (1), such protections shall continue to ap-
ply to such work product or data after the entity is removed from
the listing under subsection (e)(3)(A).
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(g) Disposition of work product and data. If the Secretary [or the SEC]
removes an aspirational business organization from the listing as pro-
vided for in subsection (e)(3)(A), with respect to the aspirational busi-
ness organization work product or data described in subsection (0(1)
that the aspirational business organization received from another en-
tity, such former aspirational business organization shall-
(1) with the approval of the other entity and an aspirational business

organization, transfer such work product or data to such aspira-
tional business organization;

(2) return such work product or data to the entity that submitted the
work product or data; or

(3) if returning such work product or data to such entity is not practi-
cable, destroy such work product or data.

Section 6. Technical assistance. The Secretary of State [or the SEC] may provide
technical assistance to aspirational business organizations, including convening
annual meetings for business organizations to discuss methodology, communi-
cation, data collection, or privacy concerns.

Section 7. Severability. If any provision of this act is held to be unconstitutional,
the remainder of this act shall not be affected.
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