NOTES AND COMMENTS
FUNCTIONAL OVERLAP BETWEEN THE LAWYER AND OTHER
PROFESSIONALS: ITS IMPLICATIONS FOR THE
PRIVILEGED COMMUNICATIONS DOCTRINE
RANDO

EXPLANATIONS FOR THE ATTORNEY-CLIENT PRIVILEGE

THE man called lawyer may remain silent about the confidential communications of his client (if the client desires silence) even when asked to disclose
them as a witness in any kind of a courtroom proceeding-civil or criminal.'
This privilege is bestowed upon few other professions, 2 yet the attorney today
quite often finds that he is performing functions which parallel those performed
by other professionally trained men. Both lawyers and accountants, for example, give tax advice ;3 both lawyers and marriage counselors are involved
in the solution of family problems. 4 This Comment discusses whether the
privilege should be withdrawn, partially or totally, from the attorney-client
relationship, or extended to accountants, business associates, marriage
counselors, psychiatrists, psychologists, or social workers-professions in
.which the functional parallel is most striking.5 This analysis and evaluation
is based not only on decided cases and other writings, but also upon a survey
taken by the Yale Law journal, of judges, lawyers, accountants, marriage
1. Although the case law is scanty, and the issue far from clear, it is at least arguable
that the attorney-client privilege is also applicable in other proceedings such as administrafive hearings and congressional investigations. See 8 WIamoRE, EVIDENCE § 2300a (McNaughten Rev. 1961) (hereafter cited as WIGuoPE); Comment, Congressional Investigations and the Privilegesof Confidential Communications, 45 CALIF. L. REv. 347 (1957).
2. The common law gave a privilege to no other professional group, although an
argument may be made that the clergy had such a privilege. See 8 WIGsoRE § 2394. By
statute, states have created a privilege for a variety of professions. No other group has
been universally accorded a privilege. Physicians have a privilege in most American
jurisdictions. The statutes are collected in DEWITT, PRIVILEGED COMMUNICATIONS BE-

TWEEN PHYSICIAN AND PATIENT 447-74 (1958). 8 WIGoMOR 532-35 contains a discussion of
the other statutory provisions granting a testimonial privilege to particular occupational
groups-accountants and journalists, for example.
3. See, e.g., Gray, Lawyers and Accountants in Tax Practice-A Challenge to the Bar,
15 J. TAxATioN 100 (1961). See notes 135-38 infra and accompanying text. The legal
profession overlaps other professions as well, of course. An examination of almost any issue
of UNAUTHORIZED PAcTIcE NEws will disclose many parallels between the practice of law

and the work of other professionals.
4. See, e.g., Eaton, The Lawyer as Family Counselor: As the PsychiatristSees Him,
22 U. KAN. CITY L. REv. 37 (1953) ; notes 174-75 infra and accompanying text.
5. There are, of course, other professionals whose functions overlap with those of the
lawyer-e.g., priests, labor relations experts, insurance adjusters, and real estate brokers.
This Comment does not, however, seek to be exhaustive, but only illustrative.
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counselors, psychiatrists, psychologists, social workers, and laymen on their
attitudes and practices regarding the privileged communications rule. A questionnaire was developed for each of the above groupings. The exact inquiries
raised and the responses appear in the Appendix. The method of selecting
respondents is described below.6
All jurisdictions in the United States authorize the attorney-client privilege
either as a matter of statutory or common law, 7 but frequently deny it to other
professional-client relationships. 8 Several descriptive explanations as well as
evaluative justifications have been offered for this apparently unequal treatment favoring the attorney-client relationship.
An historian might explain the existence of the attorney-client privilege
simply by referring to a common law case which acknowledged it in 1577, 9
three centuries before accountants, psychologists, psychiatrists, marriage
counselors, and social workers were commonly recognized as distinct professions in Great Britain and the United States. 10 One reason the privilege
6. Four discrete sets of questionnaires were employed, one set directed at laymen [hereafter cited as Form A], one at accountants, marriage counselors, psychiatrists, psychologists,
and social workers [hereafter cited as Form B], the third at lawyers [hereafter cited as
Form C], and the forth at judges [hereafter cited as Form D]. A copy of each form and
the total responses are to be found in the Appendix.
Responses from 108 laymen were obtained through personal solicitation. This solicitation was conducted by salesmen and representatives of National Fruit Product Co., Inc.
located in various parts of the eastern half of the country. Those answering our questionnaire
tended to be non-lower class socially and economically. This bias was deliberately sought
because it was thought that such people would be more likely to consult these various professionals.
Responses to the other questionnaires were obtained primarily through solicitation by
mail. Names of 60 psychiatrists, 60 psychologists, and 60 marriage counselors were selected
at random equally from the New Haven, Conn., Chicago, Ill., and New York, N.Y.,
telephone directories. Social workers were solicited with the cooperation of the New Haven
Department of Welfare. 50 lawyers were selected at random in each of the following cities
using the MARTINDALE-HuBBELL LAW DIREcroRY as a source: Atlanta, Ga., Chicago, Ill.,
Detroit, Mich., New Haven, Conn., and New York, N.Y. Federal District Judges in
Connecticut, Illinois, Pennsylvania, and the Southern District of New York were solicited
from DEVP'T OF JUsTIcE, REGISTER (1960) and state trial judges in New York City and
Maryland were solicited from Crry OF NEW YoRx, OFFIciAL DIRECTORY 305-10 (1961) and
MARYLAND MANUAL 1959-1960, at pp: 217-19 (1960).
The survey was conducted during November and December, 1961. Upon receipt of the
completed questionnaires, they were coded and tabulated at the Yale Computer Center, New
Haven, Conn., Jan. 8-12, 1962. The raw data is on file in the Yale Law Library.
7. The following jurisdictions do not have a statute for an attorney-client privilege:
Connecticut, Delaware, District of Columbia, Florida, Hawaii, Illinois, Maine, Maryland,
Massachusetts, Michigan, New Hampshire, North Carolina, Rhode Island, South Carolina,
Vermont, and Virginia. The statutes are collected in 8 WIGmoRE § 2292, n2.
8. See note 2 supra.
9. Berd v. Lovelace, Cary 62,21 Eng. Rep. 33 (Ch. 1577).
10. The first full-time public accountant of whom we have knowledge was in Edinburgh during the last half of the 17th century. It was not until the latter part of the 19th
century that accountants came under regulation in the United Kingdom or America. 1
ENCYcLOPAEDIA BRITANNIcA 103, 104 (1957). Psychology asa study has, of course, existed
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was not extended by the courts to these other professions when they did
develop was that the rationale had changed. Historically, the privilege belonged to the attorney as a gentleman ;1 and courts recognized the right of a
gentleman not to violate a pledge of secrecy. This right extended to all gentlemen,'2 but during the 17th and 18th centuries it was gradually repudiated.13
As Wigmore explains it: "the judicial search for truth could not endure to be obstructed by a voluntary pledge of secrecy, nor was there any moral delinquency or
public odium in breaking one's pledge under force of the law.' 4 These centuries were times of upheaval in Great Britain and on the continent, with
equalitarian fervor running high.' 5 It is not at all unlikely that this atmosphere
of upheaval was of considerable influence in persuading gentlemen to
"relinquish" this perquisite of their station in life. The lawyer, however,
unlike other gentlemen, was able to retain the privilege by maintaining that
while the privilege no longer was his, it now belonged to the client.' 6 This was
explained basically by two theories: (1) that the privilege was necessary to
assure complete disclosure by the client and a competent defense by the
lawyer;17 and (2) that the lawyer was no better than a servant, and there was
an old and powerful feeling that a servant must keep his master's secrets.' 8
By the mid-nineteenth century, however, when the other professions discussed
for some time, but its recognition as a science has been a 19th and 20th century phenomenon.
See 18 id. at 675-76. The same may be said of psychiatry, see 18 id. at 667. "Although the
term social work did not come into use until the twentieth century, the recognized special
field of activity now denoted by it dates back to the 1860's." 14 ENcyc. Soc. Sci. 165 (1934).
Marriage counseling as a distinct profession is purely a 20th century creation. See WALLIs
&BooKER, MARRIAGE COUNSELLING 3, 7 (1958).
11. 8 WiGmoRE 543; Radin, The Privilege of Confidential Communication Between
Lawyer and Client, 16 CALIF.L. R V.487 (1928) ; Comment, 56 Nw. U.L. REv. 235 (1961);
cf. Taylor v. Blacklow, 3 Bing. N.C. 235,249, 132 Eng. Rep. 401, 406 (C.P. 1836).
12. See 8 WIGmXOR 530-31.
13. See 8 WIGMORE 543; Trial of the Duchess of Kingston, 20 How. St. Tr. 355, 586,
589 (1776) ; Trial of James Hill, 20 How. St. Tr. 1317, 1362-63 (1777) ("if this point of
honour was to be so sacred ...the most atrocious criminals would every day escape punishment; and therefore it is that the wisdom of the law knows nothing of that point of honour,
if the man be a legal witness, you [the jury] are bound to receive his testimony.").
14. 8 WIGMORE 543; cf. Trial of the Duchess of Kingston, 20 How. St. Tr. 355, 586, 589
(1,776).
15. The Duchess of Kingston's Case, which put an end to this quaint, but genteel,
doctrine, was decided in 1776, the year of Jefferson's Declaration of Independence and a
little more than a decade prior to the French Revolution. The unsettling, democratic notions
of thinkers such as Locke and Rousseau were beginning to spread.
16. Wright v. Mayer, 6 Ves. Jr. 281, 31 Eng. Rep. 1051 (Ch. 1801); BULLER, AN
INTRODUCTION TO THE LAw RELATIVE TO TmiAIs AT Nisi PRius 284 (4th ed. 1785); 8
WiGmoRE § 2290.
17. See, e.g., Baird v. Koerner, 279 F2d 623, 629 (9th Cir. 1960) ; Cranston v. Stewart,
184 Kan. 99, 102, 334 P.2d 337, 339 (1959) ; In re Lanza, 6 Misc. 2d 411, 413-14, 163 N.Y.S.
2d 576, 580-81 (Sup. Ct.), aff'd 4 App. Div. 2d 252, 164 N.Y.S. 2d 534 (1957) ; McCouxlcx,
EViDENcE, § 91 (1954) (hereafter cited as McCoRMICK) ; 8 WIGmORE § 2291.
18. See Radin, The Privilege of Confidential Communication Between Lawyer and
Client, 16 C..m. L. REv. 487 (1928).
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in this Comment became recognized, 19 the professional was no longer viewed
as his client's servant, nor was there such a strong feeling that a servant
must under all circumstances keep his master's secrets. By the time of the
American Revolution 20 the attorney-client privilege was firmly entrenched in
the common law, while other professionals have had to obtain the privilegeif at all-only by resort to the arduous process of legislative enactment. 21
More often cited than this historic explanation for the attorney-client
privilege are the four criteria established by Wigmore as prerequisites to the
existence of any privilege protecting confidential communications. Many are
the cases which have been content to base their recognition or denial of a
privilege upon a recital of Wigmore and a determination that the given
situation does or does not meet these criteria.2 - Unless the following standards
are met, Wigmore says, there neither is nor ought to be a privilege :23
19. See note 10 supra.
20. The history of this privilege goes back to the reign of Elizabeth I, where the
privilege already appears as unquestioned .... It thus appears to have commended
itself at the very outset as a natural exception to the . . . right of testimonial compulsion. 8 Wiaxoan 542, 543.
21. The day of new judge-made privileges is apparently over. Prevailing judicial senti,ent, as expressed in the reported cases and buttressed by the support of commentators and
the organized bar, is that "privileged communications, being generally in derogation of
the common law, are not recognized unless expressly established by law." Mandell v. Yellow
Cab Co., 170 N.E.2d 296, 300 (Ohio C.C.P. 1958); McMann v. SEC, 87 F.2d 377
(2d Cir. 1937) (refusing to extend privilege to broker) ; cf. Baird v. Koerner, 279 F.2d
623, 631-32 (9th Cir. 1960) ; United States v. United Shoe Mach. Corp. 89 F. Supp. 357,
358 (D. Mass. 1950) ; 8 Wiom § 2286. A claim of privilege, therefore, will not ordinarily
be recognized, unless such a privilege was granted at common law or is expressly created by
statute. Only two exceptions have been found: one of them is an unreported Illinois trial
court case where the court allowed a psychiatrist to remain silent even though there was no
statutory physician-patient privilege in Illinois, Binder v. Ruvell, Civil Docket No. 52 C25
35, Cir. Ct. Cook Cty., Ill.,
June 24, 1952; see Note, 47 Nw. U.L. REv. 384 (1952), and the
other is a dictum in a concurring opinion of Judge Fahy of the D.C. Circuit in a case where
he believed that the priest-penitent privilege should be recognized even though there was
no such statute in the District of Columbia: "When reason and experience call for recognition of a privilege which has the effect of restricting evidence the dead hand of the common
law will not restrain such recognition." Mullen v. United States, 263 F.2d 275, 279 (D.C.
Cir. 1959) (Fahy, J. concurring). These are aberrational, nearly unique cases, however, and
in each of them, the relationship given protection, while not privileged at common law or by
the statutory law of the particular jurisdiction involved, was one which had been granted a
privilege by many other American jurisdictions. See note 177 in.fra and accompanying text
(psychiatrist-patient privilege) ; 8 WizmoR §§ 2394-95 (priest-penitent privilege). Consequently, extension of the privilege will be accomplished if at all only through the passage of a
statute.
The difficulties and delays usually associated with legislative action are proverbial. See,
e.g., BURNS, CONGRESS ON TrAL (1949), especially pp. xi, 61-66, 67-97; Comment, The
PoliticalImpasse It Farm Support Legislation, 71 YALE L.J. 952 (1962).
22. See, e.g., Falsone v. United States, 205 F.2d 734, 740 n.10 (5th Cir. 1953);
State v. Smythe, 25 Wash. 2d 161, 168, 169 P.2d 706, 710 (1946); Slovenko; Psychiatry
and a Second Look at the Medical Privilege, 6 WAYNE. L. REV. 175, 179 (1960);
Note, 4 K.N. L. REv. 597, 598 (1956) ; Note, 47 Nw. U.L. REv. 384, 386 (1952).
23. 8 WiGoRE § 2285.

1230

THE YALE LAW JOURNAL

[Vol. 71 :1226

(1) The communications must originate in a confidence that they will not
be disclosed.
(2) This element of confidentiality must be essential to the full and
satisfactory maintenance of the relation between the parties.
(3) The relation must be one which in the opinion of the community
ought to be sedulously fostered.
(4) The injury that would inure to the relation by the disclosure of
the communications must be greater than the benefit thereby gained for
the correct disposal of litigation.24
Even as a general standard, Wigmore's formulation is unusually ambiguous.
Does injury to the relation, for example, mean injury to a particular attorneyclient relationship or to all such relationships? What is an injury? How is it
to be measured? Will denying the privilege necessarily increase the chances
of correctly disposing of litigation? Does it mean this piece of litigation or
all litigation? By what standard is benefit to be measured and how is it to
be weighed against injury? Who makes up the community whose opinion is
to be looked to in order to find out if the relation is to be "sedulously fostered"
(and what does that phrase mean) ? Do you look to the "moral sense" of the
community or ask the "ethical leaders" of the community you choose?2a Is
that community the nation, state, or locality? These questions, and they are
illustrative rather than exhaustive, show how ambiguous the Wigmore criteria
are.
These four pillars for privilege neither explain nor justify the rule. If these
four guideposts were the sole determinants of privilege, a corollary would be
the finding that any relationship not privileged lacked these talismanic attributes. But other relationships ranging from personal friendship to psychiatrist and patient, from business conferences to the confrontation between
teacher and pupil would, to some degree, seem to meet the four Wigmore
criteria. These communications originate in confidence essential to the satisfactory maintenance of the relationship. These relationships are favored by
most groups within the society and would be irreparably damaged by disclosure. If taken seriously, therefore, Wigmore's criteria would invite great
expansion of the privilege. Apparently they are seldom taken seriously, for
extension of the privilege has not been great and has almost always been
m2 6
accomplished by legislative and not judicial action.
Police Magistrate
Wakeling of Saskatoon, Saskatchewan, however, did take Wigmore's
teaching seriously and felt impelled in the case of In re Kryschuk and Zulynik
to recognize a privilege for information obtained by social workers.2? No
24. Ibid.

25. Cf. Repouille v. United States, 165 F.2d 152 (2d Cir. 1947).
26. See notes 2 and 21 mpra.
27. [Tlhe work of the Department of Social Welfare and Rehabilitation, which partly consists of settling unhappy family relations and disputes between an unmarried
mother and the father of her child, would be very much handicapped if people who
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American state has given such a privilege general recognition ;28 it has been
specifically denounced by a committee of the American Bar Association ;29 and
our survey shows that the overwhelming majority of lawyers responding agree
with that sentiment. 30 With the possible exception of Saskatoon, Saskatchewan,31 therefore, Wigmore's criteria do not explain the existence of a
privilege, because both privileged relationships and relationships unprivileged
elsewhere meet their standards. But even if they were to be accepted as the
explanation of the attorney-client privilege, they still would not justify it: they
give neither reason nor even hint of a reason why the legal profession is given
a privilege but other groups meeting the tests are not.
Another popular explanation for the attorney-client privilege is that it exists
as a necessary aid to the process of litigation. In order to prepare his case for
trial, the theory goes, a lawyer must have complete, frank disclosure from
his client, and to achieve this, the lawyer must be able to assure the client of
perfect confidentiality, ergo, the privilege. 32 This theory also serves to explain
why the privilege belongs to the client rather than, as it originally did, to the
attorney. If the client does not desire the sanctuary of the privilege and will
disclose without it, there is no reason why he should be held in bondage by it.33
use its services, thought that what they confide to its representatives is not strictly
confidential and privileged. It is fundamental that if the privilege does not attach
to those whom the Department employees sought to assist, they would not be
frank, and this naturally would be a strong impediment to a happy result.
Re Kryschuk and Zulynik, 14 D.L.R.2d 676, 677 (Sask. Magis. Ct. 1958). The opinion
then quotes the "four fundamental conditions" and concludes, "the above rules would apply
to cases dealt with by the employees of the Department of Social Welfare between husband and wife or between an unmarried mother who bears a child and the father of that
child." Id. at 677.
The English case law awarding a privilege to a third party engaged in a reconciliation
attempt was relied upon as an alternative ground of decision. Id. at 677-79.
28. 8 WIGMoRE 535; Letter from Bertram M. Beck, Associate Executive Director,
National Ass'n. of Social Workers, to the Yale Law Journal, Dec. 8, 1961, on file in
the Yale Law Library.

29. ABA, COMMITTEE ON
quoted in 8 WIGMORE 536-37.

THE IMPROVEMENT OF THE LAw OF EVIDENCE, REPORT

(1938)

30. Form C, Question 15, asked whether or not the respondent favored the extension
of the privilege to social workers among others. The results were:
Desirable
24
Not Desirable
71
No Opinion
30
31. Note 27 supraand accompanying text.
32. See cases cited note 17 supra.
33. It is perfectly clear that the privilege belongs to the client alone. McCoRMICK §
96; see, e.g., Russell v. Second Nat'l Bank, 136 N.J.L. 270, 278, 55 A.2d 211, 217 (1947).
It is equally clear that the client may waive the privilege, 8 WiGmoRE § 2327.
The privilege is designed to secure the client's confidence in the secrecy of his
communications; . . . hence, the privilege is not violated by receiving such disclosures as the client by his own will permits to be made.
Id. at 634.
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This explanation, however, is only partially adequate. It may explain an
attorney-client privilege for communications in anticipation of litigation, but it
does not justify a privilege for all legal consultation. In Elizabethan England
when the privileged communications doctrine was young, the attorney was
primarily a litigator.34 There was no need to limit the privilege to pre-litigation consultations. Though today the lawyer performs a multitude of functions,
the privilege is not limited to the litigative one. 35 This may be justified because
oftentimes neither the client nor the lawyer knows whether litigation will
follow. If the privilege only applied to pre-litigation communications, not only
would the client who avoided litigation be penalized, but he would have no
assurance of confidentiality to encourage disclosure. Nonetheless, this "preparation-for-litigation" theory does not explain why the privilege is limited to
communications between lawyer and client alone. Disclosure from a witness
may be just as crucial to the preparation of a case as disclosure from the
client, yet the lawyer may not guarantee confidentiality to the witness. Similarly no protection is afforded the client who consults persons other than a lawyer
in anticipation of litigation unless that relationship is also privileged.3 6 Surely
there is no reason to suppose that frank disclosure to lawyers will be more
enhanced by the privilege than disclosure to marriage counselors, for example,
in the preparation of a divorce. Indeed, our survey indicated that more people
would talk to a lawyer sans privilege, than they would to a marriage counselor.37 Lawyers, significantly more than laymen, believe the privilege encourages free disclosure to them. 38 This perception may explain why there is
a privilege for confidential communications to the legal profession. In fact,
however, most people were either unaware of the attorney-client privilege or
believed that it extended to other professional relationships as well.3 9
Control over the appropriate decision-making process is one explanation
34. For a discussion of the historical development of the legal profession, see JENKS,
A SHORT HISTORY OF ENGLISHa LAW 200-09 (4th ed. 1928); PLUCKNmET, A CONCISE
HISTORY OF THE COMMON LAW 215-30 (5th ed. 1956).
35. Alexander v. United States, 138 U.S. 353, 358 (1891) ; 8 WiGmORE §§ 2294-95.
36. If the person consulted by the client may be classified as the attorney's agent,
then the attorney-client privilege is deemed to attach. City of San Francisco v. Superior
Court, 37 Cal. 2d 227, 231 P.2d 26 (1951). The weakness of this protection is illustrated
by Himmelfarb v. United States, 175 F.2d 924, 939 (9th Cir. 1949), in which the testimony
of an accountant employed as attorney's agent was not privileged because his presence at
a conference with the client was not indispensably necessary to communication between attorney and client. See McCoaRnic 191-92; see also notes 2 and 21 supra.
37. This information was elicted from laymen by Form A, Question 6. 37 responded
that their communications to a lawyer would not be hindered by the absence of a privilege,
but only 20 would make such a statement about communications to a marriage counselor.
38. 90 of the lawyers surveyed had such a belief, 12 did not, and 23 did not know.
Form C, Question 5. 55 laymen surveyed said they would be less likely to make free disclosure to an attorney if there was no privilege, 37 would not be, and 16 did not know.
Form A, Question 6.
39. Form A, Question 5.
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of the favored position given the attorney-client relation in the field of privilege. Absent a statute specifically granting a privilege to a particular relationship, it is the judiciary and legal profession in general which is responsible
for determining whether or not there shall be a privilege in a given situation.
What liberalization there has been of the privileged communications rule has
come almost exclusively from action by the state legislatures 40 in which the
power of lawyers and especially that of the organized bar is diluted by representation of other occupational groups.41 Our limited survey suggests that lawyers,
generally, are less favorable than laymen to extensions of the privilege. 42 While
laymen and judges supported a privilege for psychologists and marriage counselors, lawyers did not.43 More lawyers than laymen opposed a privilege for
44
accountants, real estate brokers, business associates, and social workers.
However, lawyers were more enthusiastic about a privilege for psychiatrists
40. See notes 2 and 21 supra.

41. E.g., the 330-member 1959 Connecticut legislature contained 56 lawyers, 15 in the
36-man Senate, and 41 in the 294-member House of Representatives, 1961 CONNECTICUT
STATE REGISTER & MANUAL 133-49 (1961) ; the 144-member Michigan legislature had 27
lawyers, 11 of 34 Senators, and 16 of 110 Representatives, 1959-1960 MIcHIGAN MANUAL
179, 189-91 (1960) ; and the 260-member Pennsylvania legislature contained 60 lawyers, 18
of 50 Senators and 42 of 210 Representatives, 94 TuE PENsYLvANIA MANUAL 93-95,
188-94 (1960).
42. See Form C, Question 15; Form A, Question 7; notes 43-45 infra.
43. 43 laymen believed there should be a psychologist privilege, 27 were opposed, and
38 did not know. The figures were identical for a marriage counselor privilege: 43 in
favor, 27 opposed, 38 no opinion. Form A, Question 7.
20 judges supported a psychologist privilege, 13 opposed, and 14 had no opinion. 21
favored a marriage counselor privilege, 19 opposed, and 7 expressed no opinion. Form
D, Question 12.
42 lawyers endorsed a psychologist privilege, 50 opposed, and 33 had no opinion. 49
backed a marriage counselor privilege, 55 opposed, and 21 had no opinion. Form C, Question 15.
44.
Proposed privilege
Lawyers
Lawyers
No
Opposed
in Favor
Opinion
Accountant
Real Estate Brokers
Business Associates
Social Workers
Form C, Question 15.
Proposed privilege
Accountant
Real Estate Brokers
Business Associates
Social Workers
Form A, Question 7.

76
106
102
71

32
2
6
24

17
17
17
30

Laymen
Opposed

Laymen
in Favor

No
Opinion

47
43
43
41

39
31
33
27

22
34
32
40
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than were laymen 4 5 Perhaps the lawyers' preference for the psychiatristpatient privilege reflects a greater sensitivity to the nature of psychiatric treatment. Virtually all of the lawyers responding resided in jurisdictions in
which psychiatrists already possess the privilege ;46 their support may, therefore, simply be a reflection of the current law. Thus, Wigmore's criteria which
speak in terms of "the community's" evaluation of the relationship 47 might
more accurately have been phrased "society as the community of lawyers sees
it."
JUSTIFICATIONS FOR MAINTAINING THE ATTORNEY-CLIENT PRIVILEGE

Given the apparent inequities between attorneys and other professionals in
the realm of privileged communications, at least four alternatives are available:
1) withdraw the privilege from attorneys when they perform the same
services as others;
2) eliminate the attorney-client privilege;
3) extend the privilege, partially or totally, to other professionals; or
4) retain the status quo.
While legislative action authorizing the extension of the privileged communications doctrine has been on the increase, 48 the judiciary has been tightening
the attorney-client privilege by a stricter enforcement of the requirement that
the communication be made to the attorney in his professional capacity as a
lawyer. 49 Cases withdrawing the privilege from the attorney-client relationship
45. 83 lawyers favored it, 25 opposed, and 17 had no opinion, Form C, Question 15.
48 laymen endorsed the psychiatrist privilege, 29 opposed, and 31 had no opinion. Form A,
Question 7.
46. 31 were from Chicago, Ill.; 27 from Atlanta, Ga.; 25 from Detroit, Mich.; 17
from New York, N.Y.; 17 from New Haven, Conn.; 6 from Miami, Fla.; 1 from Philadelphia, Pa.; and 1 of unknown origin. Form C, Question 1.
Only Florida of those states represented lacks a psychiatrist-patient privilege. See note
177 infraand accompanying text.
47. See notes 22-30 supra and accompanying text.
48. McCoRMIcK § 81; VANDERBILT, MINIMUM STANDARDS OF JUDICIAL ADMINISTRATION 344-48 (1949); e.g., before 1948 there were no states granting a privilege for

confidential communications between psychologists and their clients, today there are 11.
Letter from Mrs. H. M. Hildreth, Legislative Consultant, American Psychological Ass'n,
to the Yale Law Journal,Nov. 28, 1961, on file in the Yale Law Library.
49. Between 1926 and 1936 there were only three reported cases in which the privilege
was withdrawn from an attorney-client relationship because the former was not acting
in his capacity as a lawyer. It re Fisher, 51 F.2d 424 (S.D.N.Y. 1931) (attorney acting
as accountant) (alternate holding) ; Debolt v. Blackburn, 328 Ill. 420, 159 N.E. 790 (1927)
(no legal advice sought); State v. Irkpatrick, 220 Iowa 974, 263 N.W. 52 (1935)
(attorney as business associate). Since 1956, however, there have been at least ten such
cases. Lowy v. Commissioner, 262 F.2d 809, 812 (2d Cir. 1959) (attorney as business
associate) ; Comercio E Industria Continental, S.A. v. Dresser Industries, 19 F.R.D. 513
(S.D.N.Y. 1956) (attorney as business adviser); Brunner v. Superior Ct., 335 P.2d
484 (Cal. 1959) (non-legal information not privileged) ; Safeway Stores, Inc. v. Superior
Ct., 14 Cal. Rptr. 243 (Dist. Ct. App. 1961) (non-legal purpose for accident report);
Ramacorti v. Boston Redevelopment Authority, 170 N.E.2d 323 (Mass. 1960) (selling
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are generally based on three considerations: the task involved in the particular
case is not one which traditionally has been called "legal"; the same function
is often performed effectively by others, not graced with bar membership, even
though they lack the privilege; and the client knew, or ought to have known,
that the communication did not relate to a "legal" purpose. The problems in
accepting these three factors as determinative are many. To limit the attorneyclient privilege to tasks historically performed by lawyers is to beg the question whether these new functions are proper and ought to be privileged currently. To describe the proper duties of a conscientious lawyer in our complex society is difficult enough ;5O finding functions "peculiarly"51 within his
province would be a frustrating, if not impossible, task. Such extremism would
lace the protective corset of the privilege so tightly as to asphyxiate those
whom it is ostensibly supporting. The danger of limiting the privilege on functional lines is twofold: It removes the control of at least minimum training
and accreditation guaranteed by the requirement of membership in a bar ;52 and
if the client can not separate legal from non-legal communications, the only
53
way he can fully protect himself is by refraining from complete disclosure,
thereby defeating one of the major reasons for the privilege.54 It is recommended, therefore, that if the privilege serves a useful purpose, it should
continue to be applicable to all communications of clients with licensed attorneys, unless it is obvious that the lawyer is not being consulted in his
professional capacity. This, of course, entails a continuation of the privilege in
those areas of functional overlap between the legal and other professions, but
this is unavoidable if the privilege is justifiable and is to achieve its desired
goals.
price of realty not privileged) ; Beacom v. Daley, 164 Neb. 120, 81 N.W.2d 907, 912 (1957)
(professional relationship not established) ; Hansen v. Janitschek, 31 N.J. 545, 158 A.2d
329 (1960) (attorney as loan agent) : In re Richardson, 31 N.J. 391, 157 A.2d 695 (1960)
(identity of client not privileged) ; LeFever v. Lefkowitz, 178 N.Y.S.2d 172 (Sup. Ct.
1958) (attorney as business associate) ; Twitty v. Harrison, 94 S.E.2d 879 (S.C. 1956)
(attorney as collection agent).
50. Cf., Comercio E Industria Continental, S.A. v. Dresser Industries, 19 F.R.D. 513,
515 (S.D.N.Y. 1956) ("In this age of high finance and international commercial transactions more and more are lawyers called upon because of their integrity and business
acumen to assist clients in their business dealings."); Bower, The Lawyer's Role in
Serving Business Management, 33 OHiao BAR 73 (1960); Kinney, Lawyers and Marriage
Counseling-The Therapeutic Approach to Divorce, 28 DIcTA 30 (1951) ; Note, The Role
of the Lawyer in Divorce-Some Ethical Problems, 21 U. PITrr. L. REv. 720 (1960).
51. This is the test used by the South Carolina court in Twitty v. Harrison, 94 S.E.2d
879,884 (S.C. 1956).
52. This is accepted as one of the requisites for the privilege. UNIFORm RuLE oF EviDENcE 26; 8 WmIGORm § 2300. For a discussion of the exception to this requirement
see text accompanying notes 90-100 infra.
53. 55 of the 92 laymen responding to our survey and expressing an opinion on the
subject said they would be less likely to make full disclosure to an attorney if there is no
attorney-client privilege. Form A, Question 6.
54. Ibid. See, e.g., McCoRmicK § 91; 8 WiGMoRE§ 2291.
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This brings us, then, to a consideration of our second alternative, whether
the attorney-client privilege should be eliminated. One justification for the
attorney-client privilege is that in order to foster the socially authorized tasks
attorneys perform, open and full client disclosure is desirable, and would
sometimes be deterred without the privilege. 55 This seems to assume a knowledge of the privileged communications rule which our study shows most people
lack. Responses to our survey indicated widespread faulty information concerning the attorney-client privilege and even greater inability to distinguish
relationships which are privileged by law from those which are not. 6 It
probably is true that those people most likely to need the privilege-the professional criminal, for example-are more informed about the rule than the
general populace. The mythical average American is, as likely as not, either
misinformed or uninformed about the attorney-client privilege.5 7 This may be
irrelevant, for-to paraphrase an article on the need for a psychiatrist-patient
privilege 58-if it should become known that there is no privilege, and it
would take only one sensational case to accomplish this, it is probable that a
great many clients will be deterred from consulting lawyers or from disclosing
freely to them. Indeed, more than one-half of the laymen and nearly threefourths of the lawyers surveyed agreed that without the privilege, full disclosure would be deterred. 59 Also, at present some individuals may know and
rely on the existence of the privilege, so that its removal would defeat their
expectations. Further, for every four laymen who opposed the attorney-client
privilege, there were five who favored it, which suggests substantial community
support.6 0
Without the attorney-client privilege, a client would, in effect, be forced to
choose between two rights, equally precious in the eyes of the Constitution.
He could either exercise his right to the effective assistance of counsel, 6' or
55. See materials cited note 17 supra.
56. Form A, Question 5.
57. Such current folk heroes as Perry Mason and the Defenders probably have had
some influence in spreading knowledge of the privilege. The amount of accurate legal information conveyed by such endeavors is probably not great, and the quantity retained
by the average viewer even less. Dramatic license may demand the presentation of
fictionalized legal rules, as, for example, Burt Lancaster's highly dramatic and unrealistic
courtroom procedure in The Young Savages. Thus, dramatic presentations may only increase the misinformation rather than mitigate it.
58. A. Goldstein & Katz, Psychiatrist-PatientPrivilege: The GAP Proposal and the
ConnecticutStatute, 118 Am. J. PSYCHIATRY 733, 735 (1962).
59. 55 of the 108 laymen made such a statment, Form A, Question 6; 90 of the 125
lawyers said that an awareness of the privilege on the part of the client encouraged his
free disclosure. Form C, Question 5.
60. 49 laymen surveyed endorsed an attorney-client privilege, 40 opposed, and 19
expressed no opinion. Form A, Question 7.
61. U.S. Cou ST. amend. VI; every state but Virginia has a constitutional provision
that the accused is to have the assistance of counsel in his defense, LEGiS. DRAFrING RESEARcH FUND, INDEX DIGEST OF STATE CONSTITUTIONS 348 (2d ed. 1959).
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retain his privilege against self-incrimination ;62 he could not do both. If the
accused desired effective assistance of counsel and made free disclosure to his
attorney, it would be easy for the prosecution to obliterate the privilege against
self-incrimination by calling the lawyer to the stand; while a concern about incrimination might induce a reticence in communications with the lawyer, making
his most effective assistance unlikely. Because of the rule, however, the client
need not be faced by such an unfortunate dilemma. Recognition of this possibilit , has caused some commentators-not enamoured of the rule-to suggest that
the protection for confidential communications be limited to coincide with the
client's privilege against self-incrimination, 63 thereby in effect limiting the privilege to the criminal context. 64 This may sound appealing, but the problems inherent in it would make it an unwise modification. In the first place, it is often unclear what falls within the ambit of the self-incrimination privilege. 65 This uncertainty may discourage clients from making complete disclosure even in the
narrower self-incrimination area. 6 Additionally, it augments difficulties for the
lawyer in deciding what communications are privileged. 67
In addition to the constitutional argument, the privilege is of symbolic importance in reflecting concern for a fair trial. The attorney-client privilege
demonstrates that our society is self-confident enough to permit those
who are charged with violating its laws to have their interests represented by
a competent counsel, who can not be used as an instrument against them even
if failure to do so means that they will go free. If this privilege were to disappear or be seriously weakened, one of the supports of a fair trial would be re68
moved.
One major objection to the privileged communications doctrine is that it
62. U.S. CONST. amend. V; only Iowa and New Jersey have no constitutional provision concerning self-incrimination, 8 WIGMORE 319, nn. 1 & 3. In Iowa, the privilege has
been read into the constitution as a requirement of "due process of law." Amana Soc'y v.
Selzer, 250 Iowa 380, 383-84, 94 N.W.2d 337, 339 (1959).
63. Manley, Patient, Penitent, Client & Spouse in New York, 21 N.Y.S.B.A. Bull.
288,295 (1949): Comment, 56 Nw. U.L. REv. 235, 256-62 (1961).
64. For a description of the limits of the privilege, see generally GIIswoLD, THE 5TH
AMENDMENT TODAY (1955) ; HOOK, COMMON SENSE AND THE FiFTH AMENDMENT (1957).
65.

See McCORMICK § 129.

66. The lawyer may need to know background facts about the client's family, friends,
or business associates, for example, in order to determine the proper method of examination of those people as witnesses, or indeed, to make the decision of whether or not the
person is to be called as a witness. If the client is frank, it is quite likely that he would
demand preservation of the confidence.
67. Either the attorney will have to make the decision that the communication would
be protected by the client's privilege against self-incrimination or the attorney will just
claim the privilege as he does today. In the former situation the client, by consulting a
lawyer, will have surrendered his right to be the sole possessor of his privilege against
self-incrimination; he will have to rely on another's determination of when to invoke this
constitutional protection, and this is alien to our traditions. In the latter situation, which
would probably become the typical one, the administrative difficulties would be great.
68. Cf. ARNOLD, THE SYMBOLS OF GOVERNMENT 128-48 (1935).
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prevents the admission of otherwise reliable evidence. 9 Apparently, however, the privilege is infrequently invoked. The judges who responded to our
survey indicated that the privilege was rarely raised in cases before them.70
Counsel are generally not called to the witness stand: only two of 125 lawyers
had been called more than ten times and 65 had never been called. 71 Even
when asked to testify, it is unusual for a lawyer to be asked to reveal a client's
confidence. Only nine of the lawyers who had been called as witnesses had ever
had such an experience 72 and only two had had their claim of privilege overruled.73
But the rule may have an "unspoken" exclusionary effect. Only occasionally
and in doubtful cases will trial lawyers call counsel as witnesses because they
realize that to do so in the average case would be fruitless. A United States
Attorney says that whenever he believes his questioning is nearing the area
covered by the privilege, he desists. 74 This sort of "unspoken" effect is incalculable, particularly since there is no American jurisdiction which lacks the
privilege, 75 so that it is impossible to contrast the experience in a nonprivileged setting with that in a privileged one. It is true that other forces
work to minimize the appearance of lawyers on the witness stand, such as a
tradition opposing the calling of lawyers as witnesses. 76 Both courts and commentators agree that counsel, to preserve their effectiveness as advocates, ought
not testify.77 This undoubtedly acts as a brake upon the practice, but the really
effective deterrent is probably the privileged communications rule-the privilege makes any such action futile.
Among the many factors which mitigate the obstructive effect of the attorney-client privilege is the availability of evidence from sources other than
the client's counsel. Lawyers were fairly evenly split on whether evidence was
usually available from another source: 48 thought the evidence was usually
available through some other source, 38 believed the privileged communications
rule kept out evidence, and 39 did not express an opinion.78 Of course, if
the privilege is extended to other groups, alternative means of obtaining evidence may be curtailed.
The attorney-client privilege does not apply to evidence obtained as a result
69. See McCoRmcK § 72.
70. Of the 33 judges who gave a percentage figure, only 1 had had the privilege raised
in more than 5% of his cases, Form D, Question 4; of the 47 judges responding, 10 had
had the privilege claimed more than 10 times, Form D, Question 4.
71. Form C, Question 7.
72. Form C, Question 8.
73. Form C, Question 9.
74. Interview with Robert C. Zampano, United States Attorney, New Haven, Conn.,
Dec. 4, 1961.
75. See note 7 supra and accompanying text.
76. See A.B.A., CANONS OF PROFESSIONAL ETHICS, canon 19 (1957); 6 WIGM-ORE,
EVIDENCE § 1911 (3d ed. 1940).
77. 6 WmoGRE, EvIDENCE § 1911 (3d ed. 1940) and cases there cited.
78. Form C, Question 12.
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of indiscriminate, out of court disclosures by counsel of his client's confidential
communications. 79 For protection outside court, therefore, the client can rely,
for the most part, only upon the lawyers' Canons of Ethics and his own attorney's personal integrity.80 For the overwhelming majority of those laymen
surveyed, this is enough. They replied that they believed an attorney would not
repeat to others matters disclosed in confidence.81 Revealing a professional confidence is violative of Canon 37 of the Canons of Ethics and as such is grounds for
disbarment.8 2 This is a severe sanction and in theory such a possibility should
act as an effective deterrent to unauthorized disclosure, but in practice it offers
scant solace to the client. Disbarment is thought to be such a severe sanction
that it is meted out primarily in cases involving misuse of a client's funds.83
Disbarment for indiscriminate disclosure is quite rare. 84 It can be argued, on
either a tort or a contract theory, that the client has a cause of action against
the attorney for damages,8 5 and the existence of the privileged communications rule may be utilized in support of such a cause of action.8 6 Although no
cases involving attorneys have been discovered, there are some recognizing
a right of recovery against physicians, 8 7 and an English decision awarded
damages because an accounting firm had proferred confidential data without
being under court complusion to do so. 8 8 These holdings suggest that an aggrieved client might have the right to recover damages from his attorney for
,79. See Comment, 56 Nw. U.L. REv. 235, 249 (1961). Note, ConfidentialRelationships:
Does the Law Require Silence Outside the Courtroom? 6 UTAH L. REV. 380 (1959).
80. "It is the duty of a lawyer to preserve his client's confidences." A.B.A., CANONS
OF PRoFEssloNAxL ETHICS, canon 37 (1957) ; see also materials cited note 79 supra. Other
professional codes contain similar statements, e.g., "It would seem quite clear that the
function of this ethical standard [Hippocratic Oath] is to maintain inviolate the patient's
confidences so that he may speak freely to his physician without fear of them being revealed." GROUP FOR THE ADVANCEMENT OF PSYCHIATRY, CONFMENTIALITY AND PRIVILEGED
90-91 (1960) (hereafter cited as GAP
REPORT) ; "Safeguarding information about an individual that has been obtained by the
psychologist in the course of his practice ... is a primary obligation of the psychologist."
Ethical Standards of Psychologists, 14 Am. PSYCHOLOGIST 279, 280 (1959). "A member
or associate shall not violate the confidential relationship between himself and his client."
Am. INsr. OF CPA's RULES OF PROFESSIONAL CONDUCT 16 (1961).
81. 71 said a lawyer would keep a confidence, 9 said he would not, and 28 did not
know. Form A, Question 4.
82. See, e.g., Wis. STAT. ANN. § 256,29 (1957).
COMMUNICATIONS IN THE PRACTICE OF PSYCHIATRY

83. See Smith, Disbarments and Disciplinary Action: The Record for Five Years,
47 A.B.A.J. 363 (1961).
84. But it is not totally unknown, United States v. Costen, 38 Fed. 24 (C.C.D. Colo.
1889).
85. See Note, Confidential Relationships: Does the Law Require Silence Outside the
Courtroom?6 UTAH L. REV. 380 (1959).
86. See A. Goldstein & Katz, snpranote 58, at 734, n.4.
87. Berry v. Moench, 8 Utah 2d 191, 331 P.2d 814 (1958); Smith v. Driscoll, 94 Wash.

441, 162 Pac. 572 (1917).
88. Fogg v. Gaulter & Blane, 110 L.J. 718 (Ch. 1960) ; see Edwards, Accountants'

Duty of Secrecy and Care,110 L.J. 714 (1960).
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unauthorized disclosure of confidential information. In at least one state,
Tennessee, and some foreign jurisdictions, it is a criminal offense for a professional to violate a confidence. s9 There is no indication, however, how often
prosecutions are brought under these statutes, or if the statute will serve as a
base for a civil action.
A further restriction on the attorney-client privilege and, hence, a factor
limiting its obstructive effect, is the requirement that the confidential communications must be made to a fully accredited lawyer. 9° There is an exception
to this rule, recognized in most jurisdictions. If one consults a person under
the reasonable, but mistaken, belief that the one consulted is in fact a lawyer,
confidential communications to him will be cloaked by the privilege. 91 The
traditional case law seems to be contra,92 but Wigmore, 93 McCormick,04 and
the Uniform Rules of Evidence, 95 three influential modern commentators, agree
that this exception, which has the effect of broadening the coverage of the
privilege, should be recognized. None of them is an ardent supporter of the
privileged communications doctrine,96 yet each supports the exception. The
stated rationale for the exception is that since the privilege is to assuage the
client's fears and open his mouth, he is entitled to protection if his choice of
an attorney was a reasonable, albeit erroneous one.9 7 This is perilously close
89. TENN. CODE ANN. § 29-307 (1955) ; the French and German statutory provisions
are discussed in Hammelmann, Professional Privilege: A Comparative Study, 28 CAN. B.
REv. 750 (1950).
90. See note 52 supra.
91. Ibid.
92. In the following cases, the mistaken belief was not enough to exclude the testimony: Hawes v. State, 88 Ala. 37, 7 So. 302 (1890); Sample v. Frost, 10 Iowa 266
(1859) ; Barnes v. Harris, 61 Mass. 576 (1851).
93. 8 WIGmoRE § 2302.
94. McCoRmICK § 92.
95. UNIFORM RULES OF EVIDENcE 26(3) Cc). Professor Morgan is another outstanding modern writer on evidence. As reporter to the committee which drafted the
Model Code of Evidence, its formulation probably reflects his viewpoint. The Model Code
contains a similar exception, A.L.I., MODEL CODE OF EVIDExCE, Rule 209 (b) (1942).
96.

Nevertheless, the [attorney-client] privilege remains an exception to the general
duty to disclose. Its benefits are all indirect and speculative; its obstruction is
plain and concrete.... It ought to be strictly confined within the narrowest possible
limits consistent with the logic of its principle.
8 WIGmORE 554; McCoamcK 182; UNIFORm RULES Or EviDENcE, Comment to Rule 27
("All privileges are blockades to the ascertainment of the truth and should be conservatively and reluctantly granted."); Morgan, Suggested Remedy for Obstructions to Expert Testimony by Rules of Evidence, 10 U. CiI. L. REv. 285, 288-89 (1943).
The attitude of the Advisors was that the common law privileges should be phrased
as narrowly as possible. The theory of the Reporter and the Advisors was that there
should never be a privilege to suppress the truth except where there were overwhelming reasons to the contrary.
Letter from Professor E. M. Morgan to the Yale Law Journal, Nov. 30, 1961, on file in the
Yale Law Library.
97. 8 WIGmORE § 2302.
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to awarding the privilege upon a purely functional basis with no regard for
professional standards; this functional approach has long been denounced by the
organized bar.98 Indeed, the lack of adequate professional standards is one of the
reasons most often given against extending the privilege for confidential communications to other professions. 9 Without an easily ascertainable group filling
certain requisites of skill and experience, it is far more difficult to check unwarranted claims of privilege. Since the case law indicates that this exception rarely
arises, 100 a balance between administrative ease and client protection is best
attained by allowing the client the privilege only when his belief in the lawyer's
accreditation is reasonable.
The obstructive effect of the attorney-client privilege is lessened by several
consequences which flow from the metaphysical assumption that the privilege
"belongs" to the client alone. 1 1 First, he may waive it, intentionally or unintentionally. 10 2 For, as Dean Wigmore submits: "He cannot be allowed, after
disclosing as much as he pleases, to withhold the remainder." 0 3 If the primary purpose of the privilege is to benefit the client, as the authorities all assert,10 4 the possibility of waiver seems desirable. Particularly is this true
since invocation of the rule results in keeping trustworthy evidence away from
the tribunal. 10 5 But if one purpose of the rule is to aid the professional's work,
perhaps waiver by the client should not be allowed when the professional is
more likely to be aware of the delicacy and need for secrecy, for example, when
the client is incompetent. The short answer to this is that an incompetent
cannot waive any privilege; the longer answer may be that the role of the
98. 8 WIGmORE § 2300; ef.,
EVIDENCE, REPORT (1938), quoted

A.B.A.,

COMM. ON THE IMPROVEMENT OF THE LAW OF

at 8 WIGM oRE 536.

99. Ibid.; cf.,
[T]he draftsmen of the [Uniform] Rules stated that "we do not cover family
counseling and that sort of thing because we can not open the door to that type of
privilege. There would be no end to the extent to which we might carry that sort of
privilege."
Letter from Frances D. Jones, Exec. Secretary, Nat'l Conf. of Comm'rs on Uniform State
Laws, to the Yale Law Journal, Nov. 16, 1961, on file in the Yale Law Library; the Vice
President of the American Society for Social Psychiatry believes the privilege should
not be extended to psychologists and lay analysts at this time because the lack of adequate
definitional standards would lead to widespread abuse of the privilege. Interview with
Dr. Vincent J. Daly, Washington, D.C., Oct. 31, 1961.
100. The most recent reported case was in 1890. See cases cited note 92 mipra.
101. See note 33 mepra.
102. See, e.g., Steen v. First Nat'l Bank, 298 Fed. 36, 41 (8th Cir. 1924) (client's
testimony at preliminary hearing to conversations with attorney, held a waiver) ; Tripp v.
Chubb, 69 Ariz. 31, 35, 208 P.2d 312, 314 (1949) (client's testimony of communications
with attorney makes attorney compellable) ; Bennett v. Bennett, 137 W. Va. 179, 187, 70
S.E.2d 894, 899 (1952) (client's testimony as to instructions to attorney held a waiver) ;
Annot., 51 A.L.R.2d 521 (1957).
103.

8 WIGMoRE 636.

104. See, e.g., Schwimmer v. United States, 232 F.2d 855, 863 (8th Cir. 1956);
Cranston v. Stewart, 184 Kan. 99, 334 P.2d 337,340 (1959) ; 8 WiGmORE § 2291.
105. McCoRuscx § 72.
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professional is simply to make his client aware of the problem and then let him
decide. 10 6 It is the client who seeks-and pays for-the advice; the client ought
to have the right to decide how the advice should be used. In a will contest, moreover, either a person claiming through a will or one challenging the will as an
intestate successor if the will is invalidated may introduce communications between the testator and his lawyer.' 0 7 The theory behind permitting this testimony is that it is introduced to serve the deceased client's interests. The client,
if alive, presumably would have waived the privilege ;10s his death should not
make this impossible for his heirs. Claimants adverse to the interests of the
client, his estate, or his successors, however, for whom this rationale is inapposite, cannot introduce such testimony

09

Hence, the privilege usually sur-

110

vives the client's demise.
In addition, only the client may appeal if the
claim of privilege is denied."' However, to the extent that the purpose of the
rule is to preserve the actual secrecy of the communication, the right of appeal
is little comfort to the client; for the attorney, under threat of contempt if he
refuses to reveal the allegedly privileged communication, will probably testify
in most cases. 1 12 Also, if a corporation is a client, it has been suggested that it
should be denied the privilege when its existence is terminated. Although the
13
Uniform Rules and the Model Code of Evidence favor such denial,"
4
this is not the rule generally preferred."1 Further, there are practitioners
who believe that courts will often refuse to accord an ongoing corpora106. Cf. Dession & Lasswell, Public Order Under Law: The Role of the AdvisorDraftsman in the Formation of Code or Constitution, 65 YALE L.J. 174, 176 (1955) ("We
posit the professional obligation of the lawyer is to inform his client to the maximum while
manipulating him to a minimum.")
107. See, e.g., Phillips v. Chase, 201 Mass. 444, 87 N.E. 755 (1909); Eicholtz v.
Grunewald, 313 Mich. 666, 21 N.W.2d 914 (1946) ; Annot., 2 A.L.R.2d 645, 661-64 (1948);
Annot., 66 A.L.R.2d 1302 (1959).
108. See cases cited note 107supra.
109. See, e.g., Doyle v. Reeves, 112 Conn. 521, 152 Atl. 882 (1931) ; Emerson v. Scott,
39 Tex. Civ. App. 65, 87 S.W. 369 (1905) ; Estate of Smith, 263 Wis. 441, 57 N.W.2d
727 (1953).
110. See, e.g., Baldwin v. Commissioner, 125 F.2d 812, 814 (9th Cir. 1942); Payne
v. Payne's Administrator, 290 Ky. 461, 161 S.W.2d 925, 927 (1942).
111. This is true only if the client is a party to the action; otherwise he would have no
standing to appeal. If he is not a party, review is only possible if the witness refuses to
obey and appeals for vindication if the court attempts improperly to use the compulsory process of contempt. 8 WIGMoRE § 2196.
112. See In re Selser, 15 N.J. 393, 105 A.2d 395 (1954) ; Ex parte Lipscomb, 111
Tex. 409,239 S.W. 1101 (1922) ; MCCORMCK 196.
Of course, to the extent the purpose of the rule is to aid in winning lawsuits, appeal
may be a quite satisfactory solution.
113. UNIFORm RULES OF EVIDENCE 26(1); A.L.I., MODEL CODE OF EVIDENCE Rule
209(c) (ii) (1942).
114. A typical state statute does not contain such a provision, e.g., PA. STAT. ANN.
tit. 28 § 321 (1958), and New Jersey, one of the few states to adopt the Uniform Rules,
specifically changed this provision to allow the successors to the corporation to assert the
privilege. N.J. STAT. ANN. 2A :84A-20 (1) (Supp. 1961).
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tion the privilege for communications with its lawyers. 115 The prevailing com16
Both of these limitations are undesirable.
mon law rule, of course, is contra."
A corporation, while a fictional person, is composed of real people who are
likely to be as inhibited as any others by the threat of disclosure, for corporate
affairs are a large part of their personal affairs. If this is true, and the inhibition upon an individual's candor is deemed enough to make it desirable to
preserve the privilege after death, no distinction should be made between communications of an individual and those of a corporation. Certainly the privilege
must survive the termination of the corporate relationship if it is to have any
but the most emasculated vitality.
The exclusionary effect of the privilege may be mitigated by the general
rule that confidential communications relating to a crime or wilful tort which
has not yet been committed are not privileged. 117 Thus, if a client informs his
attorney that he is about to commit such an act, and does in fact commit it,
this communication will not be privileged if the attorney is subsequently called
as a witness. If the act, however, is not committed the communication remains
privileged."18 The future crime exception is supported by sound policy. One of
the reasons communications between attorney and client are protected is that
such a privilege will, theoretically, enhance a relationship the community desires to encourage. 119 The privilege ought not be used, therefore, as a cloak to
shield behavior which the community has defined as undesirable and anti-social.
115. Interview, Cleveland, Ohio, Nov. 10, 1961; Interview, Chicago, Ill., Nov. 13, 1961.
116. E.g., United States v. Aluminum Co. of America, 193 F. Supp. 251 (N.D.N.Y.
1960) ; United States v. United Shoe Mach. Corp., 89 F. Supp. 357 (D. Mass. 1950) ;
Hunt, Corporate Law Department Communications-Privilege and Discovery, 13 VAND.
L. REv. 287 (1959); Strack, Attorney-Client Privilege-House Counsel, 12 Bus. LAw
229 (1957).
117. E.g., Pollock v. United States, 202 F.2d 281, 286 (5th Cir.), cert. denied, 345 U.S.

993 (1953); Atlanta Coca-Cola Bottling Co. v. Goss, 50 Ga. App. 637, 638-39, 179 S.E. 420,
421 (1935); State v. Kirkpatrick, 220 Iowa 974, 978-79, 263 N.W. 52, 54-55 (1935).
The leading case in the area states the theory for this exception in these words:
If the client has a criminal object in view in his communications with his solicitor
one of these elements [professional confidence and professional employment] must
necessarily be absent. The client must either conspire with his solicitor or deceive
him. If his criminal object is avowed, the client does not consult his adviser professionally, because it cannot be the solicitor's business to further any criminal
object. If the client does not avow his object he reposes no confidence, for the
state of facts, which is the foundation of the supposed confidence, does not exist.
The solicitor's advice is obtained by a fraud.
Queen v. Cox, [1884] 14 Q.B.D. 153, 168. It is immaterial whether or not the attorney
was aware of his client's illicit purpose. Id. at 165.
118. Cummings v. Commonwealth, 221 Ky. 301, 310, 298 S.W. 943, 947 (1927);
Williams v. Williams, 108 S.W.2d 297, 299-300 (Tex. Ct. Civ. App. 1937).
119. This is clearly expressed in the four criteria of Wigmore, 8 WiGmoRE § 2285.
While these criteria do not satisfactorily explain the special treatment given the attorneyclient relationship, see text accompanying notes 22-31 supra, it is obvious that they are
fulfilled by this relationship.
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The obstructionist effect of the privilege would be further blunted if the lawyer
had a duty to come forward with information about future crimes and prospective wilful torts. Generally, the lawyer has no such duty,120 but there are
several cases in which a lawyer, learning of his client's intention to commit a
crime, has come forward with the information without subjecting himself to
censure. 121 The American Bar Association's Committee on Professional Ethics,
on the other hand, in opinions which have been severely criticized, gives a very
broad interpretation of the lawyer's obligation to preserve his client's confidences and a rather narrow interpretation of the lawyer's responsibility to the
22
community to come forward.1
If overheard by a third person, with or without the client's knowledge, otherwise privileged communications fall outside the privilege. 123 The theory behind
this rule is that if the client was aware of the third person's presence, the
requisite confidentiality was lacking. On the other hand, according to the
theory, if the client was unaware of the third person's presence, there is
no need for the privilege because, absent knowledge of the eavesdropper's
presence, full disclosure will not be hampered. 124 Also, the client is thought,
for the most part, to possess the means of preserving secrecy. 125 Denying the
privilege in situations where the client knows the conversation will be overheard is justifiable, for a good case can be made either that the communication was not intended to be confidential or that the privilege has been waived.
Neither can be said of the situation in which the client is unaware of the eavesdropper. Wigmore gives no supporting authority for his statement that the
client has the ability to preserve secrecy ' 2 6 and it seems an exceptionally heavy
burden to place upon one who is told-and believes-that the conversation is
private. In this day of highly sophisticated eavesdropping devices, it is practically impossible to assure privacy, 127 so that the only way to be sure remarks remain private is not to make them. This, of course, encourages reticence and
120. See Gardner, The Crime or Fraud Exception to the Attorney-Client Privilege,
47 A.B.A.J. 708 (1961); cf. Broeder, Silence and Perjury, Before Police Officers, 40
NEB. L. Rzv. 63 (1960) ; but see In re Stein, 1 N.J. 228, 62 A.2d 801 (1949).
121. E.g., State v. Childers, 196 La. 554, 199 So. 640, 646 (1940) ; Gardner, supra note
120, at 711.
122. A.B.A., COMM. ON PRorsSoNA. ETHICS AND GpiEVANCES, OPINIONS, Op.
Nos. 268, 287 (1957). Comment, 56 Nw. U.L. REv. 235, 249-56 (1961) is very critical of
these opinions.

123. E.g., People v. Castiel, 153 Cal. App. 2d 653, 315 P.2d 79, 83 (1957); Hoy
v. Morris, 79 Mass. 519, 520-21 (1859) ; Basye v. State, 45 Neb. 261, 283, 63 N.W. 811,
818 (1895). The privilege is not extinguished by the presence of a co-client or an agent
of client or attorney if their attendance is required. McCoRMicK § 95.
124. See 8 WmoRE § 2326.
125. Ibid.
126. Ibid.
127. For a description of some of these devices, see DASH, SCHWARTZ & KNOWLTON,
THE EAvESDROPPERS 303-79 (1959). Evidence obtained by such devices may be inadmissible, however. See Silverman v. United States, 365 U.S. 505 (1961).
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defeats the theory that clients are to be encouraged to make full disclosure
to their attorneys. If there is to be a privileged communications rule and a
communication is otherwise within it, its protection should not be lost because a surreptitious observer overhears without knowledge or consent. Indeed,
the policy is such that not only should the attorney be prohibited from testifying
in such a situation, but to make the rule meaningful, the eavesdropper should
128
also be precluded from testifying, as has been done by statute in some states.
One proposed solution to the obstructiveness objection is to permit the trial
judge discretion whether or not to grant or withhold the privilege.129 North
Carolina has in fact given the trial judge such discretion with the physicianpatient privilege. Under the statute, if the requisites for the privilege are shown,
the communication is protected unless the trial judge in his discretion decides
that disclosure is necessary for the "proper administration of justice. ' '13 While
this may seem to be a desirable compromise between protection and disclosure,
minimizing obstruction but retaining the privilege for the most part, it injects
an even greater uncertainty into the area than is currently the practice. Because
the attorney could not assure his client of confidentiality if all depended upon a
judge's discretion, the full disclosure objective of the privileged communications rule would be deeply undercut. Therefore, a change to a discretionary
rule ought not be made unless the present operation of the rule is perceived
as dangerously obstructive. But such seems not to be the case: our survey
shows that neither jurists nor practitioners believe that the present rule
significantly disrupts the administration of justice. Their near unanimity was remarkable-only 5 of 149 responding believed that justice was harmed in a
meaningful way by the rule, 1 1 although most conceded that the rule is obstruc128. See
OF

2A, § 84 A-20 (1) (c) (Supp. 1961) ; UNIFORM RULES
26(1)(c).
129. The manifest destiny of evidence law is a progressive lowering of the barriers to
truth. Seeing this tendency, the commentators who take a wide view, whether
from the bench, the bar, or the schools, seem generally to advocate a narrowing of
N.J. STAT. ANN. tit.

EVIDENcE

the field of privilege.... One may hazard a guess, however, that in a secular sense
privileges are on the way out. Perhaps the route they will take is the path from
rule to discretion .... For most privileges it offers the best compromise of those
conflicting demands which . . . the law of privilege is constantly straining to
reconcile.
McCoRMIcK 165, 166, 167; see Comment, 56 Nw. U.L. REv. 235, 259 (1961).

130. N.C. GEN.

STAT.

131.
Rule significantly disrupts
administration of justice
Rule does not significantly
disrupt administration of

justice
No opinion

ANN. § 8-53 (1953).
Lawyers

Judges

5

0

107
13

42
5

Lawyers-Form C, Question 13; Judges-Form D, Question 10.
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tive. 132 Few-less than 3% of the jurists and practitioners-favored any
additional limitations to the privilege. 133 It is reasonable to suppose, therefore,
that attempts to curtail or eliminate the attorney-client privilege would be
vigorously opposed by bench and bar. Since lawyers would probably be
influential among the official decision makers, significant alteration of the attorney-client privilege is unlikely. 3 4
THE

LAWYER AS AN ACCOUNTANT

"Nothing in this world is certain but death and taxes" according to Ben
Franklin's adage, and today's lawyer is inordinately concerned with both. The
efforts of the government to obtain increased revenues through more extensive
and heavier exercise of the taxing power have been countered by the often ingenious attempts of the determined taxpayer to retain personally the maximum
amount of wealth. Lawyers have taken an active, near indispensable role on
both the government's and the taxpayer's side of this struggle. The tax lawyer,
if he is to perform competently, must know accounting concepts as well as the
legal ramifications of the tax code. To this end, law schools offer courses in
legal accounting x13 and many attorneys specializing in this area are also
certified public accountants. 13 6 The two professions come very close together at
this point; it has been stated that a competent accountant knows more about
the Internal Revenue Code than most lawyers. 137 Bar and accounting associations have been concerned with this problem of overlapping functions and have
attempted to develop some guidelines between the two. 138 It is obvious that
such distinctions separating legal advice from purely accounting information are
exceedingly difficult ones to establish. The privilege should not be withdrawn
from the attorney in the areas of functional overlap with the accountant, for
to do so would be to introduce administrative difficulties and inject an element of uncertainty into the attorney-client relationship. Thus, the third alternative, the extension of the privilege to the accountant must be considered.
132. Only judges were asked this specific question. 43 said it was obstructive and 4
did not know, but no one said it was not obstructive. Form D, Question 9.
133.
Lawyers
Judges
Privilege should be limited
further
Privilege should not be
limited further
Do not know

4
101
20

0
40

/

7

Lawyers-Form C, Question 14; Judges-Form D, Question 11.
134. Cf. McCoRmIcK §§ 81, 91.
135. See 1962 DIRECTORY oF LAw TEACHERS 373.
136. Cf. Barker, The Accountant in Fraud Cases, 6 J. TAXATION 20, 23 &n.61 (1957).
137. Gray, Lawyers and Accountants in Tax Practice-A Challenge to the Bar, 15 J.
TAXATION 100, 101 (1961) (quoting Dean Griswold of Harvard).
138. Id. at 102-03.
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At common law there was no testimonial privilege for communications
betveen a man and his accountant, and courts continue to reject this claim
of privilege unanimously. 139 By enacting privileged communications statutes
protecting confidences between accountants and their clients, fifteen American
jurisdictions have changed the common law rule.140 Almost no case law exists
which interprets these statutes. 141 However, they may be narrowly construed
if cases arise which invite their construction, since lawyers and jurists responding to our survey, 42 leading commentators, 143 legal organizations,'" and a
number of federal courts disfavor this privilege. 145 Almost certainly all the
exceptions and limitations of the attorney-client privilege will be grafted onto
these statutes. In a number of cases raising the question in States with such a
privilege, federal courts have refused to apply the state accountant privi139. E.g., Himmelfarb v. United States, 175 F.2d 924, 939 (9th Cir. 1949); In re
Frye, 155 Ohio St. 345, 98 N.E.2d 798 (1951); Clayton v. Canida, 223 S.W.2d 264
(Te-x. Ct. Civ. App. 1949) ; Annot., 38 A.L.R.2d 670 (1954) ; 8 WiGmORE § 2286; Lipton,
Privileged Communications, N.Y.U. 13TH INST. ON FED. TAX 955, 961 (1955).
140. ARiz. REv. STAT. ANN. § 32-743 (1956); CoLo. REv. STAT. § 153-1-7 (1953);
FLA. STAT. ANN. § 473.15 (1952) ; GA. CODE ANN. § 84-216 (1955) ; ILL. ANN. STAT. ch.
110% § 51 (1954) ; IOWA CODE ANN. § 116.15 (1949) ; Ky. REv. STAT. § 325.440 (1960) ;
LA. REV. STAT. § 37:85 (1951); MD. CODE ANN. art. 75A § 11 (1957); MicH. STAT. ANN.
§ 18.23 (1957); NEV. REv. STAT. § 48.065 (1961); N.M. STAT. ANN. § 20-1-12 (1954);
PA. STAT. ANN. tit. 63, § 9.11A (Supp. 1962) ; P. R. LAws ANN. § 20-790 (1961) ; TENN.
CODE ANN. § 62-114 (1955).
141. E.g., the A.L.R. annotation on the accountant-client privilege contains no state
cases from any state which has such a privilege. Annot., 38 A.L.R.2d 670 (1954).
142.
Lawyers
Judges
Support accountant privilege
Oppose accountant privilege
No opinion

32
76
17

8
25
14

Lawyers-Form C, Question 15; Judges-Form D, Question 12.
143. 8 WIGMORE § 2286; "Certainly any suggestion that an accountant... or... [his]
client ...should have any privilege would have been voted down unanimously... "'Letter
from Prof. E. M. Morgan to the Yale Law Journal,Nov. 30, 1961, on file in the Yale Law
Library.
144.

A.B.A., CoMM. ON THE IMPROVEMENT OF THE LAW OF EVIDENcE, REPORT (1938)

quoted in 8 WIGMORE 536-37; The National Conference of Commissioners on Uniform
State Laws is also opposed:
In 1957 the Conference considered a suggestion that it draft a Uniform Accountants
Privileged Communications Act but voted to drop the matter on the grounds that
it would be unwise to extend privileges granted in the Rules of Evidence.
Letter from Frances D. Jones, Exec. Secretary, to the Yale Law Journal, Nov. 16, 1961,
on file in the Yale Law Library.
145. See e.g., Brown v. United States, 224 F.2d 845 (6th Cir. 1955); Falsone v.
United States, 205 F.2d 734 (5th Cir. 1953) ; Gariepz v. United States, 189 F2d 459 (6th
Cir. 1951) ; Petition of Borden Co., 75 F. Supp. 857 (N.D. Ill. 1948).
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lege statute, but have adhered to the common law rule. 146 These cases involved either tax investigations or criminal prosecutions.
At first glance, it seems unfair that a conversation with a lawyer is protected while the same conversation if held with an accountant would not be.
The possibility of an accountant-client privilege, however, is one which has
not been enthusiastically embraced by all accountants. The American Institute of Certified Public Accountants officially opposes the privilege. 147 The
Executive Director of the National Society of Public Accountants explains
this policy:
Perhaps the reason for not pushing for privileged communication for
our members practicing public accounting is the fact that much of their
income is from tax work, and they maintain a good relationship with
the Internal Revenue Service. There might be some question about
cooperation and working relationships should there be privileged communication. Usually a client will tell the agent, "Go see my accountant."
The agent would4 not be so amenable to this suggestion if the accountant
were privileged.
Arguably, since the privilege is for the client's protection, 49 not the professional's, the accountant's preference should defer to his client's. But no
tension seems to exist between the views of the accountant and the client; a
majority of the laymen surveyed who expressed an opinion disfavored the
146. See, e.g., cases cited note 145 supra.
The prevailing conflicts doctrine is that privileged communications rules are evidentiary
and therefore the law of the forum should be applied. CHEATHAM, GooDRIcH, GRIsWoLD &
REESE, CASES ON CONFLICT oF LAvs 388 (4th ed. 1957). Whether or not there should

be an accountant-client privilege, if a state has enacted such a law, then the federal court
acting in that jurisdiction should also recognize it. Such a rule should be labeled "substantive," not "procedural." The passage of a privileged communications statute reflects a

conscious legislative policy, a substantive decision, to protect and enhance a relationship
the legislature deems worthy of such protection. The possibility of coerced disclosure
in a federal court might frustrate free client communication, thus defeating the legislative
purpose. Also, the expectations of clients in that state might be defeated. Cf. Note, Of
Lawyers and Laymen: A Study of Federalism,The JudicialProcess,and Erie,71 YALE L.J.
344 (1961).
See Louisell, Confidentiality, Conformity and Confusion: Privileges in Federal Court
Today, 31 TUL. L. REv. 101 (1956) ; Pugh, Rule 43A and the Communication Privileged
Under State Law: An Analysis of Confusion, 7 VAND. L. Rnv. 556 (1954) ; cf. Weinstein,
Recognition in the United States of the Privileges of Another Jurisdiction,56 COLUm. L.
REv. 535 (1956).
Many of the cases which have arisen have been federal criminal prosecutions so that
the federal court is free to follow its own rule of privilege. FFD. R. CRim. P. 26. Professor
Louisell argues that the state's privilege should be recognized regardless of the nature of
the action. Louisell, supraat 122-24.
147. Letter from William 0. Doherty, Director of Professional Ethics and Legislation,
American Institute of Certified Public Accountants, to the Yale Law Journal, Nov. 28,
1961, on file in the Yale Law Library.
148. Letter from R E. Jennison, Executive Director, Nat'l Soc'y of Public Accountants, to the Yale Law Journal,Nov. 17, 1961, on file in the Yale Law Library.
149. The privilege "belongs" to the client, see note 33 supra.
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accountant privilege.15 0 Lawyers and judges, too, were heavily opposed, 51
and accountants ambivalent at best.152 Thus, the practical political obstacles
13
either to passage or successful administration of such a law are great. '
Even discounting the public opinion against it, the accountant-client privilege is of dubious inherent desirability. It is likely that federal courts at least
believe that an accountant-client privilege would greatly increase the government's difficulties in proving tax evasions. 15 4 Tacit recognition of this privilege's obstructive effect is also found in the statutes of six of the fifteen States
with this privilege. Those six suspend the privilege in criminal and bankruptcy cases. 155 While personal counseling and advice about lawsuits may
require guarantees of absolute confidentiality in order to be effectual, this
is probably untrue of the tasks performed by the accountant-evidenced by
the attitudes of their professional associations to the privilege. 56 Although
there is a functional overlap between accountants and attorneys, this is insufficient to justify a privilege for the former. The attorney-client privilege
must cover all legitimate attorney tasks in order to shield those functions for
which protection is essential. 157 If the area of overlap could be separated,
neither profession would be entitled to a privilege. In fact, courts have withdrawn the privilege from attorneys who were acting more like accountants
than attorneys. 58 Further, courts have curtailed accountant activity which
resembled too closely the lawyer's work by declaring such tasks to have been
unauthorized practice of law. 59 In sum, therefore, the privilege should not
be extended to the accountant.
150. 47 laymen opposed an accountant-client privilege, 39 favored it. Form A, Question 7.

151. See note 142 supra.
152. Only 12 accountants participated in our survey, not enough to make a valid
generalization. They were evenly divided: 5 favored a privilege, 5 opposed, and 2 did not
know. Form B-Accountants, Question 11. Presumably the professional associations reflect
their members' views and they are opposed. See notes 147-48 supra and accompanying text.
153. Most of the 15 states with an accountant-client privilege adopted it prior to
World War II. Those states which adopted the privilege subsequently are: GA. CODE ANN.
§ 84-216 (1955); ILL. ANN. STAT. ch. 110Y2 § 51 (1954); Ky. REv. STAT. § 325.440
(1960); NEv. REv. STAT. § 48.065 (1961); PA. STAT. ANN. tit. 63, § 9.11A (Supp. 1962);
P.R. LAws ANN. tit. 20 § 790 (1956). The sharp rise in income tax rates which took place at
the beginning of the Second World War may be one explanation for the privilege's weakening support in the legislature. See BTKER, FEDERAL INcOmE, ESTATE AND GiFT TAXATION
20 (2d ed. 1958).
154. See notes 145-46 supraand accompanying text.
155. Ariz. REv. STAT. ANN. § 32-743 (1956) ; IOWA CODE ANN. § 116.15 (1949) ; MD.
CODE ANN. art. 75A § 11 (1957) ; MICH. STAT. ANN. § 18.23 (1957) ; PA. STAT. ANN. tit.
63, § 9.11A (Supp. 1962); TENN. CODE ANN. § 62-114 (1956); See LEVY, ACCOUNTANTS
LEGAL REsroNsmrnr 63-64 (1954) ; Note, 6 DaimE L. REv. 92 (1957).
156. See notes 147-48, 152 supra.
157. See notes 50-54 supra and accompanying text.
158. E.g., Olender v. United States, 210 F.2d 795 (9th Cir. 1954) ; In re Fisher, 51 F.2d
424 (S.D.N.Y. 1931); Clayton v. Canida, 223 S.W.2d 264 (Tex. Ct. Civ. App. 1949).
159. E.g., Agran v. Shapiro, 127 Cal. App. 2d 807, 273 P.2d 619 (1954) ; It re Bercu,
273 App. Div. 524, 78 N.Y.S.2d 209 (1948) ; see also, Note, 56 YALE L.J. 1438 (1947).
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THE LAvYER AS BUSINESS ADVISER

Today, the practicing lawyer is invited by self-interest and urged by legal
commentators to become a business consultant to his clients. 160 Purely
business advice is not protected by the attorney-client privilege if the court
believes that the consultation did not require a lawyer's special skills and the
parties to the communication knew or should have known that the lawyer was
not being consulted in his professional capacity. 161 So, for example, in RCA v.
Rauland Corp.,162 in which it appeared that lawyers were conducting business negotiations between corporations, the court held: "[I]t is sufficient to
say that the attorney-client privilege does not extend to communications between directors, officers, or agents of different corporations, or to negotiations between such corporations which are made or conducted by men who
happen to be members of the bar."'163 The presence of what would otherwise
be purely business material will not destroy its privileged character, if it is
16 4
possible to find a predominantly legal purpose for the communication.
There are some attorneys who contend that, regardless of the theory, judges
will not recognize a privilege for any communications between corporate
clients and their counsel. 165 This is probably an extreme generalization from
isolated bitter experiences, and an inaccurate characterization of the state of
the law. Non-lawyer business associates, however, do not even have a privileged communications theory to rely on (unless they regress to the 18th century
and beyond),166 much less a factual privilege. The question has been litigated,
and the privilege always denied because ".. . there is no such dominant public
interest in assuring complete frankness between [business] partners that it
subordinates the public interest in having lawsuits decided on the true facts."'167
If the attorney-client privilege is to retain vitality, it must not be withdrawn
from the attorney who acts in the joint capacity of lawyer and business adviser.
160. Bower, The Lawyer's Role in Serving Business Management, 33 OHIo BAR 73
(1960); cf. Comercio E Industria Continental, S.A. v Dresser Ind., 19 F.R.D. 513, 515
(S.D.N.Y. 1956).
161. See notes 48-49 supra and accompanying text.
162. 18 F.R.D. 440 (N.D. Ill. 1955).
163. Id. at 443.
164. United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 359 (D. Mass. 1950);
Hunt, Corporate Law Departnent Communications-Privilege and Discovery, 13 VAND.
L. Rzv. 287, 297 (1959) ; cf. United States v. Aluminum Co. of Am., 193 F. Supp. 251, 253
(N.D.N.Y. 1960).
165. Interview, Cleveland, Ohio, Nov. 10, 1961; Interview, Chicago, Ill., Nov. 13,
1961.
166. See notes 11-16 supra and accompanying text.
167. United States v. Onassis, 133 F. Supp. 327, 331 (S.D.N.Y. 1955); Corps v.
Robinson, 6 Fed. Cas. 597 (No. 3,252) (C.C.D. Pa. 1809) (clerk); McMann v. SEC, 87
F.2d 377 (2d Cir. 1937) (broker) ; Capital Co. v. Fox, 85 F.2d 97, 101 (2d Cir. 1936)
(broker) ; State v. Hambrick, 65 Wyo. 1, 45-46, 196 P.2d 661, 678 (1948) (banker) ; Annot.,
109 A.L.R. 1450 (1937).
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A privilege extending to the business adviser qua business adviser would
be undesirable. Neither commentators 168 nor the laymen responding to our
survey 1) advocate it. Lawyers and judges were almost unanimously opposed
to such an extension 170 and even a trade association-the National Institute of Real Estate Brokers-was surprised by the suggestion." 1 With no
organized group prepared to push a business associate privilege and several
ready to oppose, the practical problems involved appear insurmountable. It
would be difficult to delimit the group to which such a privilege should apply.
This would mean either such a strict definition of business associate as to
compel a detailed court investigation each time the privilege was claimed,
thereby losing the certainty deemed essential to accomplish the doctrine's
goals, 7 2 or it would invite a definition so broad that the obstructive effect of
the privilege, recognized by all, 178 would be drastically increased. Apparently
the privilege is not needed to encourage business communications. Even if
there were such a privilege, the hostility of bench and bar would probably
limit its effectiveness.
THE LAWYER AS THERAPIST AND DOMESTIC RELATIONS COUNSELOR

It must often occur to the lawyer as he listens to his client's problems that

the client is less interested in legal redress than he is in purging himself
emotionally by telling "his side of the story" and using the lawyer as a sounding board and general counselor. One could argue that these communications
should not be protected by the attorney-client privilege because not made to a
"professional legal adviser in his capacity as such." Frequently, however,
client and lawyer would be unable to distinguish between personal and legal
matters. The client may be consulting a lawyer mainly to avoid recognition of
a "personal" problem, yet such a person may well be convinced that it is
legal advice he is seeking.174
168. Cf. MCCORMICK § 81; 8 WIGMOR § 2286.
169. 33 laymen favored a business associate privilege, 43 opposed, and 32 expressed no
opinion. Form A, Question 7.
170.
Favor Business Associate Privilege
Oppose Business Associate Privilege
No opinion

Lawyers Judges
6
102
17

0
34
13

Lawyers-Form C, Question 15; Judges-Form D, Question 12.
171. Interview with Counsel, Nat'l Institute of Real Estate Brokers, Chicago, III., Nov.
15, 1961.
172. See notes 129-31 supraand accompanying text.
173. "Its benefits are all indirect and speculative; its obstruction is plain and concrete." 8 WIGMORE § 2292, at 554; UNIFORM RuLEs OF EvIDENCE, Comment to Rule 27.

174. He may enter ostensibly to change his will, modify trust agreements, to seek di-
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When counseling in this manner the lawyer performs a service which
might be provided by a psychiatrist, psychologist, family counselor, or social
worker. 175 A client who obtains such counsel from an attorney is everywhere
protected by the lawyer-client privilege. 176 His counterpart who seeks the
counsel of a qualified psychiatrist, psychologist, or social worker will not be
similarly protected in all jurisdictions. Thus, 40 States privilege the psychiatrist-patient relationship, 1 7 11 privilege the psychologist-client relationvorce, or to file suit. These are all clearly legal functions even though it soon becomes
apparent that no actual change should be made.
Less than a century ago, an American writing on the relationship of lawyer and client
saw the attorney as no more than a legal draftsman and courtroom specialist. BUTLER, LAWYE AND CLIENT 55 (1871). Today, the lawyer's functions are multiple and constantly expanding. See materials cited note 48 supra. Simply because the lawyer dissuades the client
from litigating, or refers him to a non-legal specialist, does not justify treating the prior
consultations as nonlegal. Alexander v. United States, 138 U.S. 353, 358 (1891) ; 8 WIGmoRE §§ 2294-95.
175. In every marriage that ends in divorce, a psychiatrist, psychologist, family counselor, or social worker may or may not be consulted, but it is certain that a lawyer will be
involved. Commentators are divided over whether or not the attorney is equipped to be a
family counselor. Compare Bridgman, The Lawyer and the Marriage CounselorPari Passu
-Partners in More Effective Service to Ailing Marriages,4 KAN. L. Rxv. 546 (1956) and
Rosenheim, The Lawyer as a Family Counselor: As the Social Worker Sees Him, 22 U.
KAN. CITY L. Rav. 28 (1954) with Eaton, The Lawyer as a Family Counselor: As the Psychiatrist Sees Him, 22 U. KAt. CITY L. Rv. 37 (1954) ; Kargman, The Lawyer as Divorce
Counselor, 46 A.B.A.J. 399 (1960) ; and Kinney, Lawyers and Marriage Counseling-The
TherapeuticApproach to Divorce,28 DIcTA 30 (1951).
The lawyer in this type of practice will, almost inevitably, be called upon to do some
counseling. He should so equip himself in both his law school and professional careers to
perform at least rudimentary counseling and know when he lacks the capability to give his
client proper help so that he can refer him to a specialist. Cf. Eaton, supra.
176. See notes 2 and 7 supra and accompanying text.
177. Only two states have enacted a specific psychiatrist-patient privilege, CoNN.
STAT. ANN. § 52-146a (Supp. 1961); GA. CODE ANN. § 38-418 (Supp. 1961). In 1959,
Georgia added the words "psychiatrist and patient" to its privileged communications statute.
As yet there is no legislative history or judicial gloss as to just what it encompasses. The
Connecticut law was enacted only after careful study and is quite detailed. See A. Goldstein & Katz, supranote 58. Psychiatrists are privileged as medical doctors in the 38 American jurisdictions with a physician-patient privilege (although qualified or limited in seven
of them).
Physician-patient privileged communication statutes are collected in DEWVITT, op. cit.
supra, note 2, at 447-74 and 8 WIGMORE § 2380 n.5. The jurisdictions without a physicianpatient privilege are Alabama, Connecticut, Delaware, Florida, Georgia, Maine, Maryland,
Massachusetts, New Hampshire, New Jersey, Rhode Island, South Carolina, Tennessee, Texas, and Vermont. The jurisdictions with a limited physician-patient privilege are
Ky. REv. STAT. ANN. § 213.200 (1960) (privilege only for reports filed with Bureau of
Vital Statistics); LA. Rav. STAT. ANN. § 15:476 (1951) (criminal cases only); N.M.
STAT. ANN. § 20-1-12 (1954) (privilege only in case of venereal disease or workmen's
compensation cases); N. C. GEN. STAT. ANN. § 8-53 (1953) (Judge has discretion to
deny claim) ; PA. STAT. ANN. tit. 28, § 328 (1958) (civil cases not brought by patient on
account of personal injury only) ; VA. CODE ANN. § 8-289.1 (1957) (civil cases only) ;
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ship, 1 8 and none privilege communications to social workers or marriage
counselors as such. 7 9 For reasons previously discussed in the context of accounting and business advice, the privilege should not be withdrawn from
an attorney functioning like a therapist or domestic relations counselor. 80
W. VA. CODE ANN. § 4992 (1961) (applies only to proceedings before justices of the
peace).
Some commentators have expressed a fear that certain of these statutes are worded to
exclude from their coverage doctors treating mental illness. See, e.g., A. Goldstein & Katz,
supra note 58, at 735; Guttmacher & Weihofen, Privileged Communications Between Psychiatrist and Patient, 28 IND. L.. 32, 36-37 (1952) ; Note, 106 U. PA. L. Rxv. 266, 269
(1957). These statements have never been supported by either statutory or decisional authority, and an examination of the various statutes leads to the conclusion that such misgivings are unfounded. Generally, the exceptions and limitations are much the same as
those of the attorney-client privilege. See generally McCoRmiucx §§ 101-08; 8 Wi(;moRE §§
2380-91.
178. ARE. STAT. ANN. § 72-1516 (1957); CAL. Bus. & PROFEss. CODE § 2904; COLO.
REv. STAT. § 153-1-7(4) (1954) ; GA. CODE ANN. § 84-3118 (1955) ; Ky. REv. STAT. §
319.110 (1953) ; MrcH. STAT. ANN. § 14.677(18) (Supp. 1959) ; N. H. Rv. STAT. ANN.
§ 330-A :19 (Supp. 1961) ; N.Y. EDuc. LAW § 7611; TENN. CODE ANN. § 63-1117 (1956) ;
UTAH1 CODE ANN. § 58-25-9 (Supp. 1961) ; WAsH. REv. CODE § 18:83.110 (1961). The
trend is toward wider recognition of this privilege; the first privileged communications
statute was enacted in 1948, Ky. REv. STAT. § 319.110 (1953); letter from Mrs. H. M.
Hildreth, Legislative Consultant, American Psychological Ass'n, to the Yale Law Journal,
Nov. 28, 1961, on file in the Yale Law Library (hereafter cited as Hildreth letter), and
most have been adopted since 1955. Arkansas and Washington enacted their statutes in
1955, and California, Colorado, Michigan, New Hampshire, New York, and Utah have
adopted legislation since then. Hildreth letter; statutes cited supra. In Arizona, Delaware,
Hawaii, Kansas, North Carolina, and Ohio legislation has either been introduced or
drafted. Hildreth letter.
179. See note 28 supra and accompanying text; Note, 106 U. PA. L. REv. 266, 268
(1957).
Some jurisdictions have granted a privilege to family counselors when their participation
was related to martial reconciliation. In the United Kingdom and Commonwealth countries
a judge-made privilege protects confidential communications to any third person attempting
to reconcile discordant spouses. Henley v. Henley, 1 All E.R. 590, 591 (PDA 1935) ; Pool
v. Pool, 2 All E.R. 563, 566 (PDA 1951) ; Mole v. Mole, 2 All E.R. 328, 329 (C.A. 1950);
McTaggart v. McTaggart, 2 All E.R. 754, 755 (C.A. 1948) ; Note, 100 SoL. J. 390 (1956);
Note, 106 U. PA. L. REv. 266, 268 (1957). This functional approach has been rejected in the
United States. The Rules of the New Jersey Supreme Court did, however, provide for
maintaining the secrecy of reconciliation proceedings conducted under court supervision.
See 11 NEW JERSEY PRACTICE (Herr) § 1010.1 (Supp. 1962); Schnitzer & Wildstein,
Sunmmary and Analysis of Ride Changes Affecting Actions Involving Reconciliation, 80
N.J.L.J. 453, 457 (1957). New Jersey's Court Rule creating an official reconciliation service
with its attendant confidentiality was enacted in 1957 for a three year trial period. On July
1, 1960, the entire service was abandoned because it had been "successful" in less than 3%
of the cases. 11 NEw JERSEY PRACTICE (Herr) § 1010.1 (Supp. 1962) ; Letter from Ralph
N. Del Deo, author of Pocket Parts for the New Jersey Court Rules, to M.A. Nelsen, Dec.
14, 1961, on file in the Yale Law Library. Also, the New York Civil Practice Act which
permits courts to create rules for a reconciliation service enables them to preserve the
secrecy of such reconciliation proceedings. N.Y. Cnm. PRAc. AcT 99 1165-b. This section
has not been construed, nor, apparently, have any courts created such a service.
180. See notes 135-38, 160-67 supraand accompanying text.
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But this apparently discrepant treatment of overlapping functions of various
professional counselors calls for better justification than that afforded by the
traditional application of Wigmore's four criteria ;181 that justification must depend in part upon an appreciation of the services rendered by the professional
groups involved.
THE PSYCHIATRIST, PSYCHOLOGIST, FAMILY COUNSELOR, AND SOCIAL WORKER

Like lawyer, the labels psychiatrist, psychologist, family counselor and
social worker are shorthand symbols which merely identify the members of
particular professional groups without indicating precisely which of a variety
of services are rendered either by the group or the individual. Psychiatrists,
for example, are concerned in the broadest sense with the treatment of
mental or emotional disorders.182 But the methods by which they treat this
broad category of disturbance are numerous and diverse. Professors Hollingshead and Redlich, for example, have found that in New Haven alone the
following therapeutic methods are frequently employed in the treatment of
mental illness: psychoanalysis, analytic psychotherapy, directive therapies,
group therapy, electro-convulsive thereapy, insulin shock treatment,
lobotomies, drug therapy, custodial care, or combinations of any two or more
of these.183 In addition, some psychiatrists confine their activities to research
and have little or no therapeutic contact with patients. 8 4
Psychologists are concerned in general with the measurement, understanding,
prediction, and control of behavior ;185 but within this spectrum, as well, there
exists a multitude of categories reflecting quite different professional activities.
There are experimental psychologists, educational psychologists, clinical psychologists, animal psychologists, industrial psychologists, and testing psychologists, to name but a few. 86
Social work (within which family counseling is included) 187 has been defined as "the provision of services designed to aid individuals, singly or in
groups, in coping with present or future social and psychological obstacles that
prevent, or are likely to prevent, full and effective participation in society."' 8 8
181. See notes 22-31 supraand accompanying text.
182. See OVERHOLSER, THE PSYCHIATRIST AND THE LAW 6 (1953).
183. HOLLINGSHEAD &REDLICH, SOCIAL CLASS AND MENTAL ILLNESS 257 (1958).
184. See, e.g., OGG, JoBs AND FuTuEE IN MENTAL HEALTH WORK 1 (1960).

185. OGG,PSYCHOLOGISTS IN ACTION 2 (1955).
186. See, e.g., id. at 2-4; 18 ENCYCLOPAEDIA BRITANNICA 678-80 (1957).
187. Although it is impossible, from a functional viewpoint, to draw definite, meaningful distinctions between social workers and family counselors, there seems to be a feeling
that the social worker deals with the poor and the family counselor with the middle class.
Cf. e.g., BROWN, SOCIAL WORK AS A PROFESSION ,7-17 (1942). That this may not be so does
not deter the use of the terms as if they referred to different types of workers--contrast the
attitudes of laymen toward a social worker privilege with their attitudes toward a marriage
counselor privilege. Form A, Question 7. As used in this Comment, the terms are inter-

changeable.
188. BIsNO, THE PHiLOSOPHY

OF SOcIAL WORK 1

(1952).

1962]

PRIVILEGED COMMUNICATIONS

1255

Though there are other definitions, none of which seems to be universally accepted, 8 9 this one will do as a framework for discussion. Social work is far
from monolithic, however. Its activities have been classified into six major
types: Social casework deals with the problem on an individual, case by case
basis; social group work tackles the problem through institutions, such as the
settlement house; community organization involves the planning and promotion of community chest programs and the like; social welfare research tests
the validity of social work organization, function, and methods; social action
groups seek social reform through either experimentation or legislation; social
welfare administration is the implementation of social work programs. 190
If it is desired to grant the privilege to only those psychiatrists, psychologists, or social workers who require it for the furtherance of their practice, it
would be necessary first to examine in detail each of the many therapeutic
techniques for the purpose of deciding which of them are predicated on confidentiality, and second to decide whether a definable class of psychiatrists,
psychologists, or social workers may be sufficiently identified with a given
technique to assure relative certainty in the scope of the privilege. 191
To the extent that any of these various relationships depend upon the free
exchange of information or ideas between professional and client or patient, it
can satisfactorily be built only upon a foundation of complete trust.192 Such
trust is difficult to achieve even under optimal conditions; it may be impossible
if the professional is unable to guarantee confidentiality. 193 Without full disclosure, the professional is handicapped in his efforts to aid the patient, and
absent a privilege the patient may avoid full disclosure. Our survey shows
that for every two laymen who claim that they would not be affected by the
lack of a privilege for communications with a psychiatrist, psychologist, marriage counselor, or social worker, nearly five claim that they would be less
likely to make full disclosure. 94 Yet there is no substantial evidence suggesting that the treatment of patients is actually more hindered in States
with no privilege for confidential communications with psychiatrists or
psychologists than in States which extend such a privilege.195 This may be
attributed to the relative rarity of a clinical psychiatrist, clinical psychologist, or
social caseworker being called as a witness: All but 5 of the 115 psychiatrists,
psychologists, marriage counselors, and social workers responding to our
189. Ibid.
190. FRIEDLANDER, INTRODUCTION TO SOCIAL WELFARE 167-95 (1955) ; BROWN, op. cit.
supranote 187, at 16-17.
191. Unless its scope is defined, it is exceedingly difficult to curtail the abuse of unwarranted claims of privilege; see notes 98-100 supra and accompanying text.
192. Cf. GAP REPORT 92; A. Goldstein & Katz, supra note 58; Guttmacher & Weihofen, supra note 177; Slovenko, Psychiatry and a Second Look at the Medical Privilege,
6 WAYNE L. REv. 175, 189 (1960).
193. A. Goldstein & Katz, su1pra note 58, at 734.

194. Form A, Question 6.
195.

Cf. Chafee, Privileged Communications: Is Justice Served Or Obstructed by

Closing the Doctor'sMouth on the Witness Stand? 52 YALE LJ. 607, 609 (1943).
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survey reported fewer than ten witness experiences ;196 and requests to disclose
confidential communications were even more rare.197 Though there is little
case law in this area, the survey responses might be read as casting doubt on
the need for an extension of the privilege. But, as one commentator has
responded:
Treatment of the mentally ill is too important, and the assurance of
confidentiality too central to it to risk jeopardizing the whole because of
the relevance of some patients' statements to some legal proceedings. 98
To be sure, all who use professional services, whether of lawyer or nonlawyer,
must rely primarily on the personal integrity and professional ethics of these
professions to prevent out of court disclosure. 199 Sanctions on unauthorized
comment are weak and largely ineffective. 2° To the extent, however, that
rules of privilege affect attitudes toward disclosures made outside the courtroom, it may be just as important to protect the person who consults a psychiatrist, psychologist, family counselor, or social worker as the client of a lawyer.
This opinion would seem to be supported by the lay attitude toward disclosure
201
revealed by our survey.
According to our survey, legal commentators,2 0 2 professional psychiatric
organizations, 20 3 psychiatrists, lawyers and judges, as well as laymen,2 0 4 are
enthusiastic supporters of a psychiatrist-patient privilege. Psychologists and
marriage counselors each endorsed a privilege for their respective profession ;205
196. See Question 7 on each of the following: Form B-Psychiatrists; Form BPsychologists; Form B-Marriage Counselors; Form B-Social Workers.
197. See Question 8 on each of the forms cited note 196 supra.
198. A. Goldstein & Katz, Psychiatrist-PatientPrivilege: The GAP Proposal and the
Connecticut Statute, 118 Am. J. PsYcHIATRY 733, 735 (1962).
199. See note 80 supra and materials cited note 79 supra.
200. For example, a staff member of the American Psychiatric Ass'n said that other
problems were far more pressing and that there were no formal sanctions on out of court
disclosure. Interview with Dr. Donald W. Hammersley, Washington, D.C., Oct. 31, 1961.
While the other professional associations have provisions in their ethical codes endorsing
confidentiality, there is no evidence of the frequency with which severe sanctions are imposed. Cf. Smith, supranote 83.
201. See note 194 supra and accompanying text.
202. See A. Goldstein & Katz, supranote 198; Guttmacher & Weihofen, supra note 177
at 144; Slovenko, .rpranote 192, at 199.
203. See GAP REvorT.
204.
Psychiatrists Lawyers
Judges
Laymen
Psychiatrist privilege desirable
Psychiatrist privilege not desirable
No opinion

28
0
7

83
25
17

29
10
8

48
29
31

Psychiatrists-Form B-Psychiatrists, Question 11; Lawyers-Form C, Question 15;
Judges-Form D, Question 12; Laymen-Form A, Question 7.
205. 43 psychologists responding desired a privilege, 1 did not, and 7 did not know; 23
marriage counselors responding desired a privilege, 1 did not, and 1 did not know. Form
B-Psychologists, Question 11; Form B-Marriage Counselors, Question 11.
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this position was generally supported by laymen and judges 206 but narrowly
opposed by lawyers. 20 7 While intimating approval of a privilege for their
profession, spokesmen for the American Psychiatric Association,2 08 the American Psychological Association,209 and the National Association of Social Workers,2 10 were quick to point out that their organization had not officially endorsed a privilege. This hesitation could be attributable to a fear that if the
privilege were adopted a professional might be held civilly liable if, unaware
of the law, he made disclosures while a witness. 211 Such a possibility does
exist, of course, but it is minimal, since the psychiatrist, psychologist, or social
worker will almost certainly be apprised of the law by one of the participating
lawyers or the judge, if his professional association has not already informed
him of the privilege.212 A committee of the American Bar Association, Dean
Wigmore, and the draftsmen of the Uniform Rules of Evidence have opposed the
granting of any "novel" privileges, 213 by which they apparently mean a privilege for any professional-client relationship not then recognized. This opposition may reflect an intuitive distrust of the newer practising social scientists, or
a fear that evidence will be increasingly more difficult to be obtained as the privilege is extended. If, however-as seems highly likely-these professional-client
relationships meet all the criteria established by Wigmore and adopted widely by
bench and bar,2 14 intuition should not be enough to warrant denial of the
privilege's extension.
It seems clear that if the privilege is to be extended to any of these professions, it should be extended to those psychiatrists, psychologists, and social
workers who perform the functions in the area of overlap with lawyers. This
is not because of any desire for symmetry but rather because these are generally the functions performed on an individual professional-client basis by means
206. Laymen-Form A, Question 7; Judges-Form D, Question 12.
207. Form C, Question 15.
208. Interview with Dr. Donald W. Hammersley, American Psychiatric Association,
Washington, D.C., Oct. 31, 1961.
209. Hildreth letter, supranote 178.
210. Letter from Bertram M. Beck, Associate Exec. Director, Nat'l Ass'n of Social
Workers, to the Yale Law Journal, Dec. 8, 1961, on file in the Yale Law Library.
211. Cf. Note, Confidential Relationships: Does the Law Require Silence Outside the
Courtroom, 6 UTAH L. REv. 380 (1959). The professional may be liable for out of court
disclosures now, see notes 79-89 supraand accompanying text.
212. See McCoRuacx 195 ("the privilege may be called to the court's attention by anyone present...").
213. See 8 WIGxUoaR § 2286 (quoting and endorsing the A.B.A. Committee Report);
UNIFOR.m RULES OF EVIDENCE, Comment to Rule 27; Letter from Frances D. Jones,
Executive Secretary, Nat'l Conf. of Comm'rs on Uniform State Laws, to the Yale Law
Journal,Nov. 16, 1961, on file in the Yale Law Library; Letter from Prof. E. M. Morgan to
the Yale Law Journal, Nov. 30, 1961, on file in the Yale Law Library (accord as to the
attitude of the draftsmen of the Model Code of Evidence) ; see notes 97-99 supra and accompanying text. Even though these statements were made several years ago, there is no
indication that the individuals or organizations involved have rescinded or altered them.
214. See notes 22-31 supraand accompanying text.
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of counseling. The professional engaged in research or administration, for example, may not need a privilege for he does not deal with client in a counseling
capacity; similarly the drug-administering psychiatrist does not depend upon
confidentiality; and publicity may even be part of the treatment in some
varieties of social work.215 If it is decided that communications with some types
of psychiatrists, pyschologists, and social workers should be privileged, it must
next be determined whether or not it is feasible to extend the privilege only to
these sub-classes of practitioners or if other considerations demand its extension
to psychiatrists, psychologists, and social workers in general.
If the privilege protecting confidential communications is to be extended to
new professions, care should be taken to prevent its abuse. To avoid excessive
unwarranted claims of the privilege, it is desirable to set external, objective
standards defining the professions or sub-professions. Although this could be
achieved by a statutory requirement of licensing or accreditation, 21 6 adequate
accreditation statutes for these professions are rare. Psychiatry being a medical
21 7
specialty, the, psychiatrist is licensed as a physician, but not as a psychiatrist.
Illinois' sexual psychopath law, for example, defines a psychiatrist for the purpose of that statute, as a licensed physician who has spent at least five years specializing in the treatment of mental disorders. 218 Not even this unsatisfactory,
rudimentary definition distinguishes among the different kinds of psychiatrists.
Although statutes licensing psychologists seem to be on the increase, all 17
existing ones having been adopted since 1945,21 9 few of these statutes contain
adequate definitions of the term "psychologist" or make any effort to differentiate among various types of psychology. 220 At present, there are only
three jurisdictions which license social workers, 22 ' and of these, only one contains a definition of "social work." 222 An exclusively functional grounding of
215. E.g., community organization is described as the planning and promotion of programs. FRIEDLANDER, op. cit. supra note 190, at 186-89.
216. The legislature could delegate its licensing power by a statute which provided for
accreditation of all those practitioners approved by a professional organization such as the
American Psychiatric Association, for example.
217. See note 177 supra.
218. ILL. ANN. STAT. ch. 38 § 823.01 (1961 Supp.).
219. Hildreth letter, supra note 178.
220. ARK. STAT. ANN. § 72-1506 (1957); CAL. Bus. & PROFESS. CODE § 2941;
COLO. REv. STAT. § 153-1-7(9) (Supp. 1962) ; CONN. GEN. STAT. § 20-188 (1958) ; FLA.
STAT. ANN. § 409.041 (Supp. 1960) ; GA. CODE ANN. § 84-3107 (1955) ; Ky. REv. STAT.
§ 319.050 (1960); ME. REV. STAT. ch.. 67, § 3 (1954); MD. CODE ANN. art. 43 § 629
(1957) ; Micr. STAT. ANN. § 14.677(5) (Supp. 1962) ; MINN. STAT. ANN. § 148.81 (1962
Supp.) ; N.H. REv. STAT. ANN. § 330-A :11 (Supp. 1961) ; N.Y. EDUc. LAW § 7605 (1961);
TENN. CODE ANN. § 63-1112 (1955) ; UTAH CODE ANN. § 58-25-2 (Supp. 1961) ; VA. CODE
ANN. § 54-110 (1958); WASH. Rv. CODE § 18.83.070 (1957); Hildreth letter.
221. CAL. Bus. & PROFESS. CODE ANN. §§ 9000-30; P.R. LAWS ANN. tit. 20,
§§ 821-50 (1961); R.I. GEN. LAWS ANN. §§ 5-39-1-5-39-25 (1961 Supp.).

222. For the purposes of sections 821-850 of this title, "social worker" shall be any
person who, after meeting the academic and professional requirements set forth herein, is engaged in employing the social resources at his disposal for the benefit of a
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the privilege would prevent even the minimal controls attainable by licensing
and force the client himself to make the fine distinctions necessary to separate
privileged from nonprivileged consultations, or to keep silent.2 m If these functions are not isolated for licensing purposes, then all professional consultations of the privileged professions should be privileged as well for the same
reason that lawyer-functions which do not require a privilege are protected to
preserve inviolate confidences from those lawyer-functions where confidentiality is essential.22 4 If it is or ought to be obvious to both court and client that
the professional was not consulted in his capacity as such, there is of course no
need for the privilege to apply. This treatment has presented no serious problems for the attorney-client privilege,2 2 5 and there is no reason to suppose that
it would do so if a privilege were granted the psychiatrist, psychologist, or
social worker.
Any extension of the privilege will of course increase the cumulative obstruction of the judicial process, but whether it will signficantly effect the administration of justice is problematic. In this connection, it should be noted
that no State which has enacted either a psychiatrist-patient or psychologistclient privileged communications statute has repealed it; nor is there any significant pressure for repeal. The real need for the privilege ought not to be frustrated because of a speculative fear of obstruction unless and until that fear becomes a
reality.
The extension of the privilege to various therapeutic relationships should
be accompanied by the elimination of two exceptions common to the attorneyclient privilege: the eavesdropper and the future crime exceptions.22 6 The
same reasons which argue against the eavesdropper exception in the attotneyclient context have equal force in any therapeutic context. 227 The future crime
exception, on the other hand, while perfectly reasonable in the attorney-client
context, 228 has no place in any therapeutic relationship not only because it may
harm the relationship but also because in so doing it may increase the likelihood
person, family, or community having specific needs, in order to assist in solving its
problems of health, education, poverty, delinquency, neglect, want of protection, mental defects or diseases, physical disability, and social or environmental deficiencies.
P.R. LAws ANN., tit. 20 § 848 (1961).

223. Cf. notes 48-54 supraand accompanying text.
224. Notes 48-54 supra and accompanying text.

225. Ibid.
226. See notes 117, 123 supra and accompanying text.
227. See notes 123-28 supra and accompanying text. The recently enacted Connecticut
psychiatrist-patient privilege statute seems to attack the eavesdropper problem with some
vitality. Unlike the typical physician-patient privilege which provides that "no physician
shall be permitted to disclose . . .," e.g., ILL. ANN. STAT. ch. 51, § 5.1 (Supp. 1962), the
Connecticut statutes prescribes that "a patient . . . has a privilege." CoNN. GEN. STAT. §
52-146a (Supp. 1961). This would appear to afford the patient a privilege not only against

the psychiatrist's disclosures, even when third parties were present illicitly, but against the
third parties' testimony as well.
228.

See note 119 supra and accompanying text.
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that the crime will actually be committed. The threat of disclosure by a psychiatrist, for example, may make communication by the patient more guarded
and hence treatment more difficult and less likely to be successful.2 20 Moreover, pre-crime consultations with psychiatrists may deter crime more often
than do similar conferences with attorneys. 230 Compelling disclosure under a
future crime exception to a psychiatrist-patient privilege could also hinder the
rehabilitation of the criminal after the commission of the crime, especially if the
same psychiatrist is to continue the treatment. The same considerations may,
23
to varying degrees, be true of other therapeutic relationships. '
OVERVIEW

In many areas, there is an overlap of functions between attorneys and other
professionals. This Comment has examined several of the more important
ones with respect to the privileged communications doctrine and to the apparent inequality which protects the attorney-client relationship universally
but often fails to protect the others. Elimination of the attorney-client privilege is rejected because compelling justifications exist for it. Likewise, partial
withdrawal of the privilege from the attorney in areas of overlapping functions is rejected because to do so may destroy or at least imperil the beneficient
aspects of the attorney-client privilege. It has been further suggested that the
privilege be extended to those professions with an independent justification for
the privilege: psychiatry, psychology, and social work where they involve
personal counseling functions requiring confidentiality.2 32 On the other hand, it
has been suggested that occupational groups lacking these justifications-accountants and business associates-should not be given a privilege simply
because the attorney-client privilege protects a lawyer-client relationship in
an area of overlap.
Admittedly, every time the privileged communications doctrine is extended,
229. See A. Goldstein &Katz, supra note 198, at 738-39.
230. Ibid.
231. In drafting a privilege for the therapeutic relationships, it is probably preferable
to except the future crime exception explicitly. The recently enacted Connecticut psychiatrist
privilege statute has attempted to accomplish this implicitly. Since the statute erases all common law in the field and carves out only three exceptions, intentionally excluding future
crimes, it presumably abolished the future crime exception. CoNN. GEN. STAT. § 52-146a
(Supp. 1961) ; A. Goldstein & Katz, supra note 198, at 738-39. The future crime exception,
however, has been read into attorney-client privilege statutes which do not expressly mention it, see cases cited note 117 supra; 8 WIGMORE § 2298, so it is not unlikely that the
courts will read such an exception into the Connecticut law. Such a ruling would be unfortunate for the reasons mentioned above.
232. Though any statute may be better than none at all, many of the psychiatristpatient and psychologist-client laws are imprecise and contain undesirable features. A model
privileged communications act should be limited to licensed psychiatrists, psychologists,
and social workers. It should also specifically denounce the future crime and eavesdropper
exceptions, while including whatever exceptions are thought necessary to keep it from being
used as an engine of injustice.
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the obstructive effect upon the trial process is increased. But the amount of the
increase cannot be predicted, and judges and lawyers agreed nearly unanimously that the privileged communications doctrine, as presently constituted, does
not threaten to disrupt the administration of justice significantly. 233 Almost a
third of the lawyers did, however, believe that the rule actually kept out of
court evidence unavailable from other sources.2 34 The availability of other
sources would certainly decrease as the privilege is extended, conceivably to the
point where the rise in obstructiveness would rouse the opposition of bench
and bar to the new privileges, thereby placing their continued utility in doubt.
As yet, however, this remains a distant and improbable danger which should not
stay the extension of the privilege.
233.

Judges

Privilege is disruptive
Privilege is not disruptive
No opinion

0
42
5

Lawyers
5
107
20

Judges-Form D, Question 10; Lawyers-Form C, Question 13.
234. 38 of the 125 lawyers believed that the rule kept out evidence. Form C, Question 12.
APPENDIX
FORM A-LAYMEN-TOTAL 108
Occupation*
Age:
Under 25-11
25-40-33
40-50-32
50-60-21
Over 60-7
Not Answered (NA)-2
City and State**
Education:
No formal education-I

Sales
Education
Clerical
Managerial
Professional
Laborer
Proprietary
Retired
Miscellaneous

Grammar school-1
High school-7
High school graduate-27
College-28
College graduate-20
Graduate or professional study-24
1. Have you ever consulted any of the
following?

Accountants
Attorneys
Business Associates
Chicago, Ill.
Georgia, but not Atlanta
New York, New York
Atlanta, Georgia
Winchester, Virginia
Dallas, Tex.
Rochester, N. Y.
Memphis, Tenn.
New Haven, Conn.
Little Rock, Ark.
Elkhart, Ind.
Mankato, Minnesota
Jacksonville, Fla.
Unknown
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Marriage Counselors
Psychiatrists
Psychologists
Real Estate Brokers
Social Workers

3
7
5
65
18

105
101
103
43
90

2. Do you or do you not consult any of
the following on any sort of a regular basis?

Accountants
Attorneys
Business Associates
Marriage Counselors
Psychiatrists
Psychologists
Real Estate Brokers
Social Workers

Yes
32
21
46
0
1
3
11
5

No
76
86
62
108
107
105
97
103

3. If you have consulted a lawyer check
the kind of problems that you took to
him.
Contract-32
Corporation or business-27
Criminal-5
Domestic-13
Government Agency-7
Litigation-10
a. Plaintiff-S
b. Defendant-5
Real Estate-48
Taxation-22
Wills and/or Estates-58
4. Do you or do you not think that these
people would repeat to others matters that you had told them in confidence?
Would Do
Would not not
tell know
tell
Accountant
9
Attorney
9
Business Associate 15
Marriage Counselor 3
Psychiatrist
5
Psychologist
5
Real Estate Broker 28
Social Worker
11

60
71
40
39
49
42
24
25

39
28
53
66
54
61
56
72

5. Do you or do you not think that these
people actually have a legal obligation
to disclose confidential information if
asked to do so by a lawyer in court?

Yes
Accountant
42
Attorney
32
Business Associate 42
Marriage Counselor 28
Psychiatrist
25
Psychologist
19
Real Estate Broker 47
Social Worker
34
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No
36
55
27
30
42
39
25
22

Do not
know
30
21
39
50
41
50
36
52

6. If there is such a legal obligation,
would you or would you not be less
likely to make free and complete disclosure to the following?
Not Do
Less less not
likely likely know
Accountant
62
26
20
Attorney
55
37
16
Business Associate 55
24
29
Marriage Counselor 49
20
39
Psychiatrist
45
22
41
Psychologist
47
18
43
Real Estate Broker 56
27
24
Social Worker
51
19
38
7. Do you or do you not think there should
be such an obligation?
Should Do
Should Not not
Be
Be know
Accountant
47
39
22
Attorney
40
49
19
Business Associate 43
33
32
Marriage Counselor 27
43
38
Psychiatrist
29
48
31
Psychologist
27
43
38
Real Estate Broker 43
31
34
Social Worker
41
27
40
8. Do you or do you not think that any
of these people would refuse to talk
even if ordered to do so by a judge?
Would Do
Would not not
Refuse refuse know
Accountant
14
42
52
Attorney
34
34
40
Business Associate
5
49
54
Marriage Counselor 11
32
65
Psychiatrist
25
24
59
Psychologist
17
27
64
Real Estate Broker
3
50
55
Social Worker
5
35
68
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FORM B-ACCOUNTANTS-TOTAL

City and State*
1. What is your profession?
Accountant-12
Marriage Counselor-0
Psychiatrist-q0
Psychologist--0
Social Worker-0
2. How long have you been in practice?
0-5 years-3
5-10 years-1
10-15 years-2
15-20 years-0
Over 20 years-6
3. In your opinion, do your clients believe
or do they not believe there is a law
preventing others from forcing you to
disclose in court the client's confidential
communications to you?

% of clients who do so believe
0102550-

10%-4
25%--2
50%lo-i
75%-3

75- 90%7&-0
90-100--0
Do not know-2

% of clients who do not so believe
0- 10%--0
10- 250/-1
25- 50%-2
50- 75%-0
75- 90%-2
90-100%---4
Not Answered (NA) 3
4. Does such a belief have any effect of encouraging free disclosure?
Yes-3
No-5
Do not know-4
5. Does a disbelief have any effect of
hindering free disclosure?
Yes-6
No-4
Do not know-2

7 Winchester, Va.
5 Washington, D.C.
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6. Do you or do you not believe that there
is such a law which entitles you to remain silent in court about your client's
confidential communications?
Do believe-1
Do not believe---I
Do not know-0
7. How often have you been called as a
witness in a court proceeding?
Number of times
Never-5
1- 10-7
11- 25-0
26- 50-0
51- 75-0
76-100-0
Over 100-0
% of cases
0- 5-4
5- 20-0
20- 40-0
40- 60-0
60- 80-0
80- 95-0
95-100--0
NA--8
8. Of those courtroom appearances as a
witness, how often have you been asked
to reveal what you considered to be
confidential communications of your
clients ?
Number of times
Never-10
1-10-0
11-25-0
26-50-0
More than 50-0
NA-2

% of Witness experiences
0- 5-4
5- 20-0
20- 40-0
40- 60-0

60- 80-0
80- 95-0
95-100-0
NA-8
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9. Does or does not the possibility of
testifying in court in any way affect
your technique or recordkeeping?

Affects-4
Does not affect-8
Do not know-0
10. Do you or do you not keep extensive
records and/or files on your clients?
Do-12
Do not-0
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11. If your profession does not now have
a privilege preventing disclosure in
court of confidential communications
made to you by your client, ought your
profession have such a privilege?
Yes-5
No-5
Do not know-2

FORM B-MARRIAGE COUNSELORS-TOTAL 25
City and State*
1. What is your profession?
Accountant-0
Marriage Counselor-25
Psychiatrist-0
Psychologist-13
Social Worker-4
2. How long have you been in practice?
0-5 years-1
5-10 years-9
10-15 years-8
15-20 years--i
Over 20 years-6
3. In your opinion, do your clients believe
or do they not believe there is a law
preventing others from forcing you to
disclose in court the client's confidential communications to you?
% of clients who do so believe
0- 1017--2
10- 25%-2
25- 50%--6
50- 75%--2
75- 90%--3
90-100%--6
Do not know-4
% of clients who do not so believe
0- 10%--5
10- 25%--1
25- 50%-4
50- 75%-75- 90%--3
90-100%--2
Not Answered (NA)-10

New York, N.Y.
Chicago, Ill.
New Haven, Conn.
Washington, D.C.

4. Does such a belief have any effect of
encouraging free disclosure?
Yes-17
No-5
Do not know-3
5. Does a disbelief have any effect of
hindering free disclosure?
Yes-18
No-4
Do not know-3
6. Do you or do you not believe that there
is such a law which entitles you to
remain silent in court about your
client's confidential communications?
Do believe-9
Do not believe-14
Do not know-2
7. How often have you been called as a
witness in a court proceeding?
Number of times
Never-16
1- 10- 8
11- 25- 0
26- 50- 0
51- 75- 0
76-100- 0
Over 100- 0
NA- I
% of cases
0- 5-8
5- 20-1
20- 40-1
40- 60-0
60- 80-0
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80- 95-0
95-100-0
NA-15

8. Of those courtroom appearances as a
witness, how often have you been asked
to reveal what you considered to be
confidential communications of your
clients?
Number of times
Never-10
1-10-3
11-25-0
26-50-0
More than 50-0
NA-12
% of Witness experiences
o- 5--7
5- 20-0
20- 40-0
40- 60-0
60- 80-0
80- 95-0
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95-100-0
NA-18
9. Does or does not the possibility of
testifying in court in any way affect
your technique or recordkeeping?
Affects-12
Does not affect-l
Do not know- 2
10. Do you or do you not keep extensive
records and/or files on your clients?
Do-13
Do not-12
11.

If your profession does not now have
a privilege preventing disclosure in
court of confidential communications
made to you by your client, ought your
profession have such a privilege?
Yes-23
No-1
Do not know-1

FORM B-PSYCHIATRISTS-TOTAL 35
City and State*
1. What is your profession?
Accountant-0
Marriage Counselor-0
Psychiatrist-35
Psychologist-0
Social Worker-0
2. How long have you been in practice?
0-5 years- 2
5-10 years- 6
10-15 years-10
15-20 years- 8
Over 20 years-8
Not Answered (NA) 1
3. In your opinion, do your clients believe
or do they not believe there is a law
preventing others from forcing you to
disclose in court the client's confidential
communications to you?
Chicago, Ill.
New Haven, Conn.
New York, N.Y.

% of clients who do so believe
0- 10%--1
10- 25%-0
25- 50%---2
50- 750/--6
75- 90%--4
90-100o---7
Do not know-14
NA-1i
% of clients who do not so believe
0- 109o---3
10- 25%/c--2
25- 50%--3
50- 75%--0
75- 900-1
90-1009,-NA-25
4. Does such a belief have any effect of
encouraging free disclosure?
Yes-18
No--8
Do not know-9
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5. Does a disbelief have any effect of
hindering free disclosure?
Yes-15
No-7
Do not know-13
6. Do you or do you not believe that there
is such a law which entitles you to
remain silent in court about your client's
confidential communications?
Do believe-22
Do not believe-13
Do not know-1
7. How often have you been called as a
witness in a court proceeding?
Number of times
Never-20
1- 10-10
11- 25- 2
26- 50- 1
51- 75- 0
76-100- 1
Over 100-1
% of cases
0- 5--9
5- 20-3
20- 40-1
40- 60-0
60- 80-0
80- 95-0
95-100-0
NA-22
8. Of those courtroom appearances as a
witness, how often have you been asked
to reveal what you considered to be
confidential communications of your
clients ?

Number of times
Never-18
1-10- 2
11-25- 1
26-50- 0
More than 50-0
NA-14
% of Witness experiences
0- 5-7
5- 20-0
20- 40-0
40- 60-0
60- 80-0
SO- 95-0
95-100-0
NA-28
9. Does or does not the possibility of
testifying in court in any way affect
your technique or recordkeeping?
Affects-13
Does not affect-21
Do not know-1
10. Do you or do you not keep exten;vc
records and/or files on your clients ?
Do-16
Do not-19
11. If your profession does not now have
a privilege preventing disclosure in
court of confidential communications
made to you by your client, ought your
profession have such a privilege?
Yes-28
No-0
Do not know-7

FORM B-PSYCHOLOGISTS-TOTAL 51
City and State*

Marriage Counselor-13

1. What is your profession?
Accountant-0

Psychiatrist-0
Psychologist-51
Social Worker-1

New York, N.Y.
Chicago, Ill.
New Haven, Conn.
Washington, D.C.
Bridgeport, Conn.
Unknown
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2. How long have you been in practice?
0- 5 years- 1
5-10 years-14
10-15 years-15
15-20 years-l0
Over 20 years-11
3. In your opinion, do your clients believe
or do they not believe there is a law
preventing others from forcing you to
disclose in court the client's confidential communications to you?
% of clients who do so believe
0- 10%-3
10- 25%-5
25- 50%--6
50- 75%--5
75- 90%-9
90-100%--9
Do not know 14
% of clients who do not so believe
0- 10o.--8
10- 25%-3
25- 50%--3
50- 75%-2
75- 90%-2
90-100%--2
Not Answered (NA) -31
4. Does such a belief have any effect of
encouraging free disclosure?
Yes-33
No-6
Do not know-12
5. Does a disbelief have any effect of
hindering free disclosure?
Yes-32
No-6
Do not know-13
6. Do you or do you not believe that there
is such a law which entitles you to remain silent in court about your client's
confidential communications?
Do believe--24
Do not believe-19
Do not know-8
7. How often have you been called as a
witness in a court proceeding?
Number of times
Never-34
1- 10-17
11- 25- 0
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26- 50- 0
51- 75- 0
76-100- 0
Over 100-0
% of cases
0- 5-20
5- 20- 1
20- 40- 0
40- 60- 0
60- 80- 0
80- 95- 0
95-100- 0
NA-30
8. Of those courtroom appearances as a
witness, how often have you been asked
to reveal what you considered to be
confidential communications of your
clients?
Number of times
Never-26
1-10-6
11-25-0
26-50--0
More than 50-0
NA-19
% of Witness experiences
0- 5-14
5- 20- 0
20- 40- 1
40- 60- 0
60- 80- 0
80- 95- 0
95-100- 0
NA-36
9. Does or does not the possibility of
testifying in court in any way affect
your technique or recordkeeping?
Affects-13
Does not affect-34
Do not know-4
10. Do you or do you not keep extensive
records and/or files on your clients?
Do-26
Do not-25
11. If your profession does not now have
a privilege preventing disclosure in
court of confidential communications
made to you by your client, ought
your profession have such a privilege?
Yes-43
No-1
Do not know-7
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FORM B-SOCIAL WORKERS-TOTAL 20
City and State*
1. What is your profession?
Accountant-0
Marriage Counselor-4
Psychiatrist-0
Psychologist-1
Social Worker-20
2. How long have you been in practice?
0- 5 years-8
5-10 years-2
10-15 years-3
15-20 years-1
Over 20 years-6
3. In your opinion, do your clients believe
or do they not believe there is a law
preventing others from forcing you to
disclose in court the client's confidential
communications to you?
% of clients who do so believe
0- 109'-4
10- 25/&-0
25- 50%--3
50- 75%c--2
75- 90%--0
90-100%---1
Do not know-10
% of clients who do not so believe
0- l0%--o
10- 25%-0
25- 50%-l
50- 75%-3
75- 90%--1
90-100%-5
Not Answered (NA) 10
4. Does such a belief have any effect of
encouraging free disclosure?
Yes-5
No-6
Do not know-9
5. Does a disbelief have any effect of
hindering free disclosure?
Yes-5
New Haven, Conn.
Chicago, Ill.
New York, N.Y.
Washington, D.C.
Miami, Fla.

No-6
Do not know-9
6. Do you or do you not believe that there
is such a law which entitles you to
remain silent in court about your client's
confidential communications?
Do believe-3
Do not believe-IS
Do not know-2
7. How often have you been called as a
witness in a court proceeding?
Number of times
Never-12
1- 10-8
11- 25-0
26- 50-0
51- 75-0
76-100-0
Over 100-0
% of cases
0- 5-5
5- 20-0
20- 40-0
40- 60-0
60- 80-0
80- 95-0
95-100-0
NA-15
8. Of those courtroom appearances as a
witness, how often have you been asked
to reveal what you considered to be
confidential communications of your
clients ?
Number of times
Never-7
1-10-5
11-25-0
26-50-0
More than 50-0
NA-8
%of Witness experiences
0- 5-4
5- 20-0
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20- 40-0
40- 6060- 80-0
80- 95-0
95-100-0
NA-16
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10. Do you or do you not keep extensive
records and/or files on your clients?
Do-16
Do not-4

9. Does or does not the possibility of
testifying in court in any way affect
your technique or recordkeeping?
Affects-3
Does not affect-12
Do not know-5

11. If your profession does not now have a
privilege preventing disclosure in court
of confidential communications made to
you by your client, ought your profession have such a privilege?
Yes-12
No-4
Do not know-4

FORM C-LAWYERS-TOTAL 125
1. City and State*
2. Where did you obtain your Legal
Education**
3. How long have you been practicing
law?
0- 5 years-26
5-10 years-26
10-15 years-23
15-20 years- 7
Over 20 years-43

Chicago, Ill.
Atlanta, Ga.
Detroit, Mich.
New York, N.Y.
New Haven, Conn.
Miami, Fla.
Philadelphia, Pa.
Unknown

4. In your opinion, do your clients believe
or do they not believe there is a law
preventing others from forcing you to
disclose in court the client's confidential
communications to you? In other words,
are your clients aware of the attorneyclient privilege or are they not?
% of clients who do so believe
0- 10-2
10- 25- 5
25- 50- 8
50- 75-19
University of Michigan
Harvard
Yale
University of Chicago
Columbia
Emory University
Northwestern
University of Georgia
University of Virginia
New York Univeristy
De Paul
University of Illinois
University of Miami
Georgetown
Indiana University
Loyola University (Chicago)
Chicago-Kent Law School
Fordham
Vanderbilt
Atlanta Law School
Detroit College
New Jersey Law School
Study in Law Office
Unknown
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75- 90-20
90-100--49
Do not know-21

% of clients who do not so believe
0- 10-32
10- 25-12
25- 50-12
50- 75- 4
75- 90- 2
90-100- 1
Not Answered (NA) 62
5. Does such a belief have any effect on
encouraging free disclosure?
Yes-90
No-12
Do not know-23
6. Does such a belief have any effect of
hindering free disclosure?
Yes-l
No--77
Do not know-37
7. How often have you been called as a
witness in court proceedings?
Number of times
Never-65
1- 10-57
11- 25- 2
26- 50- 0
51- 75- 0
76-100- 0
Over 100-0
NA-1
% of cases
0- 5-45
5- 20-2
20- 40- 0
40- 60- 0
60- 80- 0
80- 95- 0
95-100-- 0
NA-78
8. Of those courtroom appearances as a
witness, how often have you been asked
to reveal what you considered to be
confidential communications of your
client's where your client had not
waived the privilege?
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Number of times
Never--86
1-10- 9
11-25- 0
26-50- 0
more than 50-0
NA-30
% of witness experiences
0- 5-33
5- 20- 2
20- 40-- 0
40- 60- 0
60- 80- 0
80- 95- 1
95-100- 1
NA--88
9. Of those instances how often was your
claim of privilege not sustained?
Number of times
Never-55
1- 5-2
6-10- 0
11-25- 0
26-50- 0
More than 50-0
NA-69
% of times privilege claimed
0- 5-20
5- 20- 1
20- 40- 0
40- 60- 0
60- 80- 0
80- 95- 0
95-100- 0
NA-104
10. Does the possibility of testifying in
court in any way affect your technique
or recordkeeping or does it not?
Does-41
Does not-75
Do not know-9
11. As an attorney preparing a case, does
or does not the existence of the privilege for confidential communications
cause you to plan your case differently?
Does-29
Does not--64
Do not know-32
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12. In your opinion, does the privileged
communications rule actually keep out
evidence, or is the evidence usually
available through some other source?
Keeps out evidence-38
Evidence is available from another
source-48
No opinion-39
13. The attorney-client privilege is hemmed
in by certain limitations. It may be
waived; and the privilege does not attach if the communication is not confidential, is not made to a lawyer acting
in his professional capacity, or related
to a future crime or tort.
As limited, do you or do you not believe that the privileged communications
rule significantly disrupts the administration of justice?
Do believe-5
Do not believe-107
Do not know-20

14. Should the privilege be limited further
or should it not be limited further?
Should be--4
Should not be-101
Do not know-20
15. Do you or do you not think that an
extension of the privilege for confidential communications to any of the following professional groups would be desirable?
.2
o

QJ

Accountants
Business Associates
Marriage counselors
Psychiatrists
Psychologists
Real Estate Brokers
Social Workers

32
6
49
83
42
2
24

0

z

76
102
55
25
50
106
71

17
17
21
17
33
17
30

n

0

FORM D-JUDGES--TOTAL 47
1. City and State*

2. Where did you obtain your legal education ?**

Maryland (State)
New York City (State & Federal)
Pennsylvania (Federal)
Miami, Fla. (State)
Illinois (Federal)
Connecticut (Federal)
Virginia (Federal)
Did not answer

University of Maryland
Fordham
New York University
Georgetown
Harvard
American University
University of Pittsburgh
New York Law School
Brooklyn Law School
Columbia
University of Baltimore
Dickinson
Oxford
University of Pennsylvania
Duquesne
Temple
St. Johns
St. Louis University
Northwestern
University of Chicago
Yale
University of Virginia
University of Miami
University of Florida
Did not answer

1272

THE YALE LAW JOURNAL

3. How long have you been on the bench?
0- 5Years- 8
5-10 Years-14
10-15 Years-14
15-20 Years- 7
Over 20 Years-4
4. In your experience, how often has the
privilege for confidential communications been raised?
Number of times
Never-9
1- 10-28
11- 25- 7
26- 50- 1
51- 75- 1
76-100- 0
Over 100-1
% of cases
0- 5-32
5- 20- 1
20- 40- 0
40- 60-0
60- 80- 0
80- 95- 0
95-100- 0
Not Answered (NA)-14
5. How often have you not sustained such
a claim?
Number of times
Never-16
1- 5-22
5-10- 2
11-25- 3
26-50- 1
More than 50-0
NA-3
% of claims of privilege
0- 5-19
5- 20- 1
20- 40- 1
40- 60- 1
60- 80- 2
80- 95- 1
95-100- 0
NA-22
6. In your opinion, is or is not the privilege
being claimed indiscriminately?
Is-1
Is Not--42
Do not know-4
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7. Have you ever had a witness who is
not entitled to a privilege face the
threat of contempt rather than violate
professional secrecy?
Number of times
Never-40
1-10- 4
11-25- 1
26-50- 0
More than 50-0
NA-2
8. Has or has not the existence of the
privileged communications rule ever
been of critical importance in cases before you?
Number of times
Never-30
1- 10-15
11- 25- 0
26- 50- 1
51- 75- 0
76-100- 0
More than 100-0
NA-1
9. In your opinion, is or is not the privilege
communications rule an obstructive
one?
Is-43
Is not-0
Do not know-4
10. The attorney-client privilege is hemmed
in by certain limitations. It may be
waived; and the privilege does not attach if the communication is not confidential, is not made to a lawyer acting
in his professional capacity, or relates
to a future crime or tort.
As limited, do you or do you not think
that the privileged communications rule
significantly disrupts the administration
of justice?
Disruptive-0
Not significantly disruptive-42
Do not know-5
11. Do you or do you not think that the
privilege should be limited further?
Further limitations-0
No further limitations-40
Do not know-7
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12. Do you or do you not think that an
extention of the privilege for confidenial communications to any of the
following professional groups would be
desirable?

Accountants
Business Associates
Marriage Counselors
Psychiatrists
Psychologists
Real Estate Brokers

Q

0

0

z

