
NOTES AND COMMENTS

RADIO AND TELEVISION APPEARANCES OF CANDIDATES
FOR OFFICE: AMENDED SECTION 315 OF THE

COMMUNICATIONS ACT

THE 1959 amendment to section 315 of the Communications Act,' which
relieves broadcasters of the obligation to provide equal time on certain cate-
gories of news programs, may afford stations undue license to distinguish
among candidates for elective office should the new statute not be interpreted
to require relatively equal exposure of all significant candidates; if this re-
quirement is included, however, the legislation, by eliminating the equal-time
obligation for inconsequential aspirants, provides stations with an unprece-
dented opportunity for complete coverage of political campaigns. The Com-
munications Act imposes upon licensees a general obligation to serve the
"public convenience, interest, or necessity."2 The Federal Communications
Commission has inferred from this language an "affirmative duty" on the
part of stations to make their facilities available for the expression of "all
sides of controversial public issues." 3 Since broadcasters are bound solely
by "fairness" and "reasonableness" in allocating time for the presentation of
divergent viewpoints, this general requirement is largely self-administered ;4

1. 73 Stat. 557 (1959), 47 U.S.C.A. § 315 (Supp. 1959). Before this amendment,
which, in pertinent part, is quoted in text at note 25 infra, the statute read:

(a) If any licensee shall permit any person who is a legally qualified candidate
for any public office to use a broadcasting station, he shall afford equal opportuni-
ties to all other such candidates for that office in the use of such broadcasting
station: Provided, That such licensee shall have no power of censorship over the
material broadcast under the provisions of this section. No obligation is imposed
upon any licensee to allow the use of its station by any such candidate.

(b) The charges made for the use of any broadcasting station for any of the
purposes set forth in this section shall not exceed the charges made for com-
parable use of such station for other purposes.

(c) The Commission shall prescribe appropriate rules and regulations to carry
out the provisions of this section.

Communications Act of 1934, § 315, 48 Stat. 1088, as amended, 47 U.S.C. § 315 (1958).

2. Communications Act of 1934, §§ 307, 309, 316, 48 Stat. 1083, 1085, 1038, as
amended, 47 U.S.C. §§ 307, 309, 316 (1958).

3. FCC, Report on Editorializing by Licensees, 1 RADIO rm. 91:201, 91:203, 91 206
(1949). See generally Note, 59 YArE Lj. 759 (1950).

4. FCC, Report on Editorializing by Broadcast Licensees, 1 RADio Rm. 91"201,
91:204, 91:205, 91:209 (1949). See Hearings on Political Broadcasts-Equal Time-
Before the Subcommittee on Communications and Pdwor of the House Committee on
Interstate and Foreign Commerce, 86th Cong., 1st Sess. 10 (1959) (hereinafter cited
as 1959 House Hearings]; Hearings on Political Broadcasting Before the Subcommittee
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only flagrant abuses have been subjected to FCC sanctionsY Licensees retain
little discretion, however, under a more particular "public interest" provision
in the act governing personal appearances by political candidates on radio
and television.6 Section 315 states that while licensees may decline initially
to allow any candidate access to their microphones and cameras,' a station
that does grant one legally qualified candidate "use" of its facilities must then
provide equal opportunity to all of his legally qualified opponents., Viewing
this statute as congressional recognition that a candidate's appearance before
the public, without more, advances his cause,9 the FCC determined that "use"
is virtually synonymous with the broadcast of a candidate's face or voice,10

and that following such a presentation all of his rivals, however inconse-
quential, become entitled to exactly equal time."1

on Communications of the Senate Comnntittee on Interstate and Foreign Commerce, 86tb
Cong., 1st Sess. 71 (1959) [hereinafter cited as 1959 Senate Hearings].

5. See Dempsey v. Albuquerque B/Casting Co., 6 RADIO REG. 615 (FCC 1950);
Robert Harold Scott, 3 RADIO REG. 259 (FCC 1946); Mayflower Broadcasting Corp.,
8 F.C.C. 333 (1941); FCC, Report on Editorializing by Broadcast Licensees, I RAIno
REG. 91:201, 91:224 (1949) (dissenting views of Commissioner Hennock); S. REP. No.
44, 82d Cong., 1st Sess. 10 (1951); 1959 House Hearings 10, 58; Hearings on Con:.
,nunications Act Amendments Before the Subcommittee on Transportation and Cons-
munications of the House Committee on Interstate and Foreign Commerce, 84th Cong.,
2d Sess. 298 (1956) [hereinafter cited as 1956 Hduse Hearings].

6. FCC, Report on Use of Broadcast Facilities by Candidates for Public Office, 17
RADIO RFG. 1711, 1718-21 (1958); 47 C.F.R. §§ 3.120(b) (AM), 3.290(b) (FM),
3.657(b) (television) (1958); CBS, 11 RADIO REG. 240 (FCC 1952); CBS (WBBM),
11 RADIO REG. 241 (FCC 1952); Earle C. Anthony, Inc. (KFI), 11 RADIO Rra. 242
(FCC 1952) ; Stephens Broadcasting Co., 3 RADIO REG. I (FCC 1945); S. REP. No. 562,
86th Cong., 1st Sess. (1959) ; 1959 Senate Hearings 76-77; 1959 House Hearings 9, 15.

7. Despite this "no obligation" clause it is doubtful if the FCC would condone a
policy of not permitting candidates to purchase time. See Homer P. Rainey, 3 RADIO RE.
737 (FCC 1947); Stephens Broadcasting Co., 3 RADIO REG. 1 (FCC 1945) ; KWFT,
Inc., 4 RADIO REG. 885 (FCC 1948); Albuquerque B/Casting Co., 3 RADIO REG. 1820
(FCC 1946); Thomas W. Wilson, 11 RADIO REG. 231 (FCC 1946); United Broadcasting
CO., 10 F.C.C. 515 (1945); 1959 House Hearings 177-78; 1956 House Hearings 65, 187,
297; Peterson, Political Broadcasts, 9 FED. Com. B.J. 20, 21-22 (1948); Friedenthal &
Medalie, The Impact of Federal Regulation on Political Broadcasting: Section 315 of the
Communications Act, 72 HaRv. L. REy. 445, 476-78 (1959).

8. See text of the statute at note 1 supra.
9. 1959 House Hearings 5-6 (comments of the FCC) ; see 1959 Senate Hearings 42;

FCC, Report on Use of Broadcast Facilities by Candidates for Public Office, 17 RADIo
REG. 1711, 1713 (1958); WMCA, Inc., 7 RADIo REG. 1132 (FCC 1952); Radio Station
KNGS, 7 RADIO REG. 1130 (FCC 1952); CBS (WBBM), 11 RADIO REG. 241 (FCC
1952); Earle C. Anthony, Inc. (KFI), 11 RADIo REG. 242 (FCC 1952); cf. 1959 Senate
Hearings 73.

10. E.g., WMCA, Inc., 7 RADIO REG. 1132 (FCC 1952); Radio Station KNGS, 7
RADIO REG. 1130 (FCC 1952); Allen Oakley Hunter, 11 RADIO REc. 234 (FCC 1952);
1959 House Hearings 170; see FCC, Report on Use of Broadcast Facilities by Candidates
for Public Office, 17 RADIO REG. 1711, 1713-15 (1958). But see NBC, 14 RADIO REG.
722 (FCC 1956); 105 U. PA. L. Rav. 761 (1957).

11. CBS, 7 RADIO REG. 1189 (FCC 1952); FCC, Report on Use of Broadcast Facili-
ties by Candidates for Public Office, 17 RADIo REG. 1711, 1715, 1716, 1718-21 (1958);
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Operatively, section 315 means that one candidate's purchase of time en-
tites each of his opponents to buy the same amount of equally desirable
time.' 2 And, should a licensee as part of its public service programming grant
free time to a candidate, the Republican presidential nominee, for example,
free time on a minute-for-minute basis must be afforded not only his Demo-
cratic counterpart, but also the legally qualified candidate of every splinter
and minor party.' 3 Because of this, licensees regarded 315 as a major obstacle
to effective campaign coverage since they have curtailed public-service broad-
casts featuring major candidates in order to avoid the obligation to provide
equal time to splinter candidates.' 4 Only in the narrow category of regularly
scheduled newscasts was it generally assumed that the restrictions of section

47 C.F.R. §§ 3.120 (AM), 3.290 (FM), 3.657 (television) (1958); 1959 Senate Hearings
59, 67; 1959 House Hearings 177; 1956 House Hearings 64 (remarks of Warren Baker,
General Counsel to the FCC) ; id. at 66 (remarks of George C. McConnaughey, Chair-
man of the FCC).

The right to appear has been construed as a personal right of the candidate himself.
It would not, for example, extend to the supporters of candidate B following an appear-
ance by candidate A, but would accrue to candidate B alone. Felix v. Westinghouse
Radio Stations, 186 F2d 1 (3d Cir. 1950), cert. denied, 341 U.S. 909 (1951); Progressive
Party, 7 RADio Rm. 1300 (FCC 1952); Thomas W. Wilson, 11 RADio REG. 231 (FCC
1946) ; FCC, Report on Use of Broadcast Facilities by Candidates for Public Office, 17
RPDio REa. 1711, 1713 (1958); 61 YALE L.J. 87, 89 (1952); Letter From Chairman
Wayne Coy to the Yale Law Journal, May 14, 1951, on file in Yale Law Library; Peter-
son, supra note 7, at 21. But see Friedenthal & Medalie, supra note 7, at 465 & n.122.

12. 47 C.F.R. §§ 3.120(b), (c) (AM), 3.290(b), (c) (FM), 3.657(b), (c) (tele-
vision) (1958); FCC, Report on Use of Broadcast Facilities by Candidates for Public
Office, 17 RADIo Rmn. 1711, 1718-21 (1958); Stephens Broadcasting Co., 3 Rnro Rmn.
1 (FCC 1948) (equal quantity of time alone not sufficient to meet the statutory re-
quirements of equal opportunity) ; CBS, 11 RADio REG. 240 (FCC 1952) (factors such
as the size of the potential audience must be considered) ; H. A. I. Rosenberg, 11 RADIO
Ran. 236 (FCC 1952).

13. CBS, 7 RADio REG. 1189 (FCC 1952) ; Earle C. Anthony, Inc. (KFI), 11 RAL o
Ran. 242 (FCC 1952); D. L. Grace, 17 RAD o Ra. 697 (FCC 1958) (primaries); Hon.
Mike Monroney, 10 RADio REG. 451 (FCC 1952); Radio Station KNGS, 7 RADio Rmc.
1130 (FCC 1952); CBS, 11 RADio Ran. 240 (FCC 1952) ; 47 C.F.R. §§ 3.120 (AM),
3290 (FM), 3.657 (television) (1958); see 1959 Senate Hearings 70, 74, 93-100;
1956 House Hearings 124, 172, 180; ef. Socialist Labor Party of America, 7 R.M~no REc.
766 (FCC 1951) (dictum) ; Salant, Political Campaigns and the Broadcaster, 1958
PuBLic PoLicy 336, 341-42, 343. The equality requirement covers local as well as national
elections, and also includes primary campaigns. The determination of who is a 'legally
qualified candidate" must be made by reference to state law. FCC, Report on Use of
Broadcast Facilities by Candidates for Public Office, 17 RAmo RXG. 1711, 1715-17 (1958);
see Arnold Petersen, 11 RADIo Ran. 234 (FCC 1952).

14. 1959 House Hearings 123, 147, 171, 273; 1956 House Hearings 55, 176; Salant,
supra note 13, at 345-46; Friedenthal & Medalie, supra note 7, at 459; see 1959 Senate
Hearings 55, 59, 70, 77; 1959 House Hearings 16, 18; 1956 House Hearings 192, 350.
It has been suggested that § 315 is a "wonderful alibi" for the broadcaster who would
rather avoid public service programming. Gould, Outmoded Broadcast Law-!"Equal
Time" Provision Seen as Barrier to Good Coverage, N.Y. Times, May 29, 1955, § 2,
p. 11, col. 1.
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315 did not apply.' 5 In exposing candidates on newscasts, stations operated
on the understanding that they were bound solely by the discretionary
"fairness" standard arising from licensees' general "public interest" obliga-
tion. 6

Industry objections to section 315 were intensified in 1959 as a result of
the Lar Daly Case, where the FCC held that equal time requirements govern
a candidate's appearance even on regularly scheduled newcasts.17 Daly, a
perennial candidate running in both the Democratic and Republican Chicago
mayoralty primaries, complained to the FCC that local television stations
denied him any exposure after showing film clips on newscasts of the regular
Democratic and Republican candidates.' 8 The Commission ruled that the

15. In Allen H. Blondy, 14 RArIo REG. 1199 (FCC 1957) (en bane), one of twenty-
one candidates for a municipal judgeship complained that he had been denied equal time
by a local television station following a newcast on which film clips of one of his op-
ponents were shown. The Commission found that the opponent had been shown as a
participant in a swearing-in exercise for local judges "with a large number of other
people in an opening panoramic shot of the ceremony or in a later brief scene of the
judges filing in." Id. at 1199. In holding that this newscast presentation did not con-
stitute a "use," the Commission stated that "there is no evidence before us that . . . [the
opponent] in any manner or form directly or indirectly initiated or requested either film-
ing of the ceremony or its presentation by the station, or that the broadcast was more
than a routine news broadcast by . . . [the station] in the exercise of its news judgment
as to newsworthy events." Id. at 1200. Although the viability of this decision was
questioned by Friedenthal & Medalie, supra note 7, at 473, it was commonly regarded in
the broadcasting industry as upholding the non-use character of newcasts in general.
Stations assumed that a candidate's appearance on a regularly scheduled newscast would
not invoke the application of the equal time requirements of 315. See H.R. REP. No. 802,
86th Cong., 1st Sess. 2 (1959) ; 105 CONG. REc. 14875 (daily ed. Aug. 18, 1959) (remarks
of Representative Flynt) ; S. REP. No. 562, 86th Cong., 1st Sess. 5 (1959) ; 1959 Senate
Hearings 101, 103; 1959 House Hearings 68, 132; cf. 1956 House Hearings 172-73.

16. See 1959 House Hearings 122 & n.6; cf. 1956 House Hearings 201, 202.
17. The FCC first ruled in the case on February 19, 1959. CBS (WBBM-TV), 18

RADIO REG. 238 (FCC 1959). On June 15, 1959, in a lengthy opinion, it denied the
petition for reconsideration filed by CBS and NBC. CBS, 18 RAIo REG. 701 (FCC
June 15, 1959) (Lar Daly case) (two commissioners dissenting, another dissenting
in part).

For industry objections, see CBS Television Network, Transcript of "Behind the
News with Howard K. Smith," July 26, 1959, in 105 CONG. Rac. 13180 (daily ed. July
28, 1959); 1959 House Hearings 67-90 (testimony of Robert W. Sarnoff, Chairman of
the Board, NBC) ; id. at 169-76 (testimony of Harold E. Fellows, President and Chair-
man of the Board, National Association of Broadcasters); id. at 123-56 (testimony
of Frank Stanton, President, CBS) ; id. at 157-63 (testimony of Ralph Renick, President,
Radio-Television News Directors Association).

18. The film clips involved (1) an interview with the regular Republican candidate,
Timothy P. Sheehan, on why he chose to run; (2) an interview with Sheehan and the
Chairman of the Cook County Republican Central Committee on Sheehan's candidacy
and endorsement; (3) scenes of Sheehan and Mayor Richard Daley, the regular Demo-
cratic candidate, filing nomination petitions in their respective primaries; (4) scenes of
Mayor Daley in connection with the selection of the Speaker of the Illinois House of
Representatives and of the site for the Democratic National Convention; (5) a film clip

(Vol. 69:805
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presentations of the film clips constituted "uses" within the meaning of
section 315.19 The decision evoked a storm of national protest, President
Eisenhower denouncing its effects as "ridiculous."'2 Licensees were particu-
larly concerned with the ruling's implication for coverage of the 1960 presi-
dential election, since they feared that even newscast coverages of major
candidates' faces or voices would have to be eliminated.21 In addition, sta-
tions opposed Lar Daly as, in effect, limiting their right to determine the
content of news programs. 2

Congressional committee hearings on remedial legislation started three days
after Lar Daly.2 3 Several bills were proposed in both houses, all of which
exempted news programs of various types from equal-time requirements. 24

As finally amended, section 315 provides that appearances by

a legally qualified candidate on any-
(1) bona fide newscast,
(2) bona fide news interview,
(3) bona fide news documentary (if the appearance of the candidate is

incidental to the presentation of the subject or subjects covered by
the news documentary), or

(4) on-the-spot coverage of bona fide news events (including but not
limited to political conventions and activities incidental thereto),

shall not be deemed to be use of a broadcasting station ....

A proviso was added stipulating that

nothing in the . . . [exemptions] shall be construed as relieving broad-
casters, in connection with the presentation of... [the exempt programs]

showing Sheehan accepting his nomination; (6) a film clip showing Mayor Daley ac-
cepting his nomination; (7) a film clip showing Mayor Daley at his home "kicking-off"
the annual "Mlothers' March on Polio--March of Dimes" campaign; (8) a film clip
showing a group of dignitaries, including Mayor Daley, greeting President Frondizi of
Argentina at Midway Airport.

If the three stations involved in the complaint had offered Lax Daly equal time, he
would have been entitled to a total of slightly more than 17 minutes of free "use" time.
18 RADio REG. at 703-07.

19. Id. at 743. The Commission distinguished the Blondy "newscast" decision on the
grounds that the candidate in that case had appeared only fleetingly. Ibid.

20. N.Y. Times, March 19, 1959, p. 1, col. 8; see 1959 Senate Hearings 40; 1959
House Hearings 114, 133, 165, 246, 248.

21. 1959 Senate Hearings 35, 37, 49, 50, 61, 101, 110-11, 118; 1959 House Hearings
22, 69, 130, 131, 140, 159; 105 CONG. REac. 13180 (daily ed. July 28, 1959) (remarks
of Senator Hartke, indicating the possibility of a "news blackout" by licensees);
cf. 1959 Senate Hearings 90.

22. 1959 House Hearings 37, 68, 69, 160, 170-71, 198-99, 269; see 105 CoNG. REC.
14874 (daily ed. Aug. 18, 1959) (remarks of Representative Rogers of Fla.); id. at
14876 (remarks of Representative MacDonald). But see 1959 House Hearings 141, 147.

23. 1959 Senate Hearings 1-2.
24. S. 1858, H.R. 7122, H.R. 7180, H.R. 7206 and H.R. 7602 were identical bills.

1959 Senate Hearings 2-4; 1959 House Hearings 3-4. S. 1604, H.R. 5389, H.R. 5675
and H.R. 6326 were also identical bills. 1959 Senate Hearings 2; 1959 Housc Hearings 3.
Additional bills were S. 1585, 1959 Senate Hearings 2; S. 1929, id. at 4; and H.R. 7985,
1959 House Hearings 4-5.
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from the obligation imposed upon them under this act to operate in the
public interest and to afford reasonable opportunity for the discussion of
conflicting views on issues of public importance.20

A policy decision by the FCC on the extent to which radio and television
political coverage should be relieved of equal-time restrictions is a prerequisite
to its delineation of the outer limits of the exempt categories. The desirability
of exploiting the potentialities of the audio-visual media for informing the
electorate militates in favor of a broad interpretation that will enable broad-
casters fully to meet this objective.26 Since legislative history provides no
guides to the scope of the exemptions 27-while some apparently thought that
the amendment simply reverses Lar Daiy,28 the act's four explicit categories
clearly go beyond regularly scheduled newscasts-a liberal construction of
the new non-uses is permissible. Under a liberal construction, stations might
for the first time provide extensive unpaid coverage of various newsworthy
and informative events, such as personal debates, which might be deemed
"news interviews. '29 Admittedly, the twin dangers of the eclipse of minor

25. 73 Stat. 557 (1959), 47 U.S.C.A. § 315 (Supp. 1959). The no-censorship clause,
see text of unamended act quoted in note 1 supra, is apparently inapplicable in the new
non-use categories. 105 CONG. REC. 13172 (daily ed. July 28, 1959) (remarks of Senator
Pastore).

26. See 1959 Senate Hearings 97; 1959 House Hearings 130; 1956 House e-Icarings
173.

27. Whether, outside the narrow cast of "newcasts," the exemptions should be broad-
ly or strictly defined was a point of difference among the legislators. Comnpare 105
CONG. Rc 13174 (daily ed. July 28, 1959) (remarks of Senator Engle), and id. at 13173
(remarks of Senator Pastore), with 105 CONG. REC. 14876 (daily ed. Aug. 18, 1959)
(remarks of Representative MacDonald), and id. at 14883 (remarks of Representative
Moss). For example, an exemption in the reported bill for "panel discussions" was
specifically deleted during debate in the Senate. 105 CoNG. REc. 13182-85 (daily ed.
July 28, 1959). Since this stemmed from a fear that panel shows would easily allow
broadcasters to discriminate in favor of one candidate, see id. at 13175 (remarks of
Senators Holland and Engle), the Senate must have assumed that such shows were not
included within any of the other four categories. In the House, on the other hand, it
was assumed both in committee and on the floor that panel shows such as "Meet the
Press" and "Face the Nation" could qualify as news interviews. See, e.g., 105 CONG.
REc. 14864-65 (daily ed. Aug. 18, 1959) (remarks of Representative Brown of Ohio);
id. at 14872 (remarks of Representative May). The Conference Report left the question
unresolved, H.R. RaP. No. 1069, 86th Cong., 1st Sess. (1959), and Senate debate on the
final bill recognized that some panel shows should be considered bona fide news inter-
views, 105 CONG. Rxc. 16345, 16346 (daily ed. Sept 3, 1959) (remarks of Senators
Holland and Pastore). Congressional discussions of the other exemptions were similarly
equivocal, leaving the burden of interpretation on the FCC. 105 CoNG. R o. 13188 (daily
ed. July 28, 1959) (remarks of Senator Pastore) ; 1959 House Hearings 110; cf. 1959
Senate Hearings 91-92, 95-96.

28. 105 CONG. REc. 13187, 13188 (daily ed. July 28, 1959) (remarks of Senator
Pastore) ; 105 CONG. REc. 14867 (daily ed. Aug. 18, 1959) (remarks of Representative
Celler); id. at 14876, 14877 (remarks of Representative Mack).

29. See 1959 Senate Hearings 55, 102-03; 1959 House Hearings 134; 1956 House
Hearings 353; 73 HAgv. L. REv. 794, 796-97 (1960).
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and splinter candidates and of discrimination against major candidates accom-
panies such an approach to the amendment.

Prior to the amendment minor candidates were assured of some free time
whenever a broadcaster covered the activities of major contenders.30 Now
able to present consequential candidates on exempted programs without in-
curring equal-time obligations, broadcasters will have little incentive to accede
to the free-time demands of less newsworthy office-seekers. 3 1 Thus, although
315 will still require equal opportunity to purchase air time, many candidates
may be effectively deprived of any radio and television exposure due to
limited financial bacdng.32 Actual discrimination against major candidates
disfavored by particular licensees is also likelier to result under a broad
construction of the exemptions. Before the amendment, stations could ad-
vance a candidate's chances for election solely by limiting campaign broad-
casts to his supporters; section 315 operates only upon a candidate's personal
appearances. 33 A licensee can now bestow the unique advantages of personal
exposure upon a favored candidate without incurring an obligation to any
of his opponents. 34 Should a powerful licensee, or group of licensees, choose
to sell time to no candidate, disfavored opponents might be unable to secure
any radio or television exposure whatever.35 Since the public interest in even-
ly contested campaigns might be subverted were some candidates denied cov-
erage, a restrictive interpretation of the exemptions may be necessary unless
the interests of candidates are otherwise protected by the amendment.30

The requirement that each exempt program be "bona fide" could arguably
be used to provide candidates some protection against these dangers.3 " But
if this requirement restrains licensees only when they intend to discriminate
-- which is suggested by the only explanation of "bona fide" in the legislative
history 38 -the timespan involved in assembling sufficient objective data from
which a subjective intent could be deduced might delay adjudication until

30. 1959 House Hearings 128; 1956 House Hearings 315; FCC, Report on Use of
Broadcast Facilities by Candidates for Public Office, 17 RAD o REG. 1711, 1713 (1958);
see note 11 supra and accompanying text.

31. See 1956 House Hearings 258.
32. See 1959 House Hearings 273-74; 1956 House Hearings 32, 56, 181, 182, 187,

197; cf. 1959 House Hearings 159-60.
33. 1959 House Hearings 171, 173, 177; 1956 House Hearings 172; see Felix v.

Westinghouse Radio Stations, Inc., 186 F.2d 1, 3 (3d Cir. 1950), cert. dcmicd, 341 U.S.
909 (1951).

34. See 1959 House Hearings 190, 191-92, 197.
35. See 1959 Senate Hearings 79.
36. See 1956 House Hearings 359; Friedenthal & Medalie, supra note 7, at 471;

1959 Senate Hearings 41, 67, 76; 1959 House Hearings 5.
37. See text at note 25 supra.
38. The Conference Report stipulates that for a program to be "bona fide" the

determination of its content and format "must have been made by the station or netvork,
as the case may be, in the exercise of its 'bona fide' news judgment, and not for the
political advantage of the candidate for public office." H.R. RPw. No. 1069, 86th Cong.,
1st Sess. 4 (1959).
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after the election.39 Moreover, the "bona fide" requirement seems designed
to ensure fairness in particular programming, not overall balance in campaign
coverage.40 Protection of candidates' interests in equal-exposure opportunity
must be sought, therefore, elsewhere in the amendment.

The "reasonable opportunity" proviso is the only other section of the amend-
ment which might be interpreted as safeguarding this interest. The proviso
seems, on its face, no more than an extension to exempted programs of the
fairness standard previously posited by the FCC for ensuring a balance in
the discussion of controversial public issues, 41 and, as a protector of ideas
and points of view alone, would furnish no protection for candidates not
covered on those broadcasts. On the other hand, some senators explicitly
stated that the proviso does not only cover conflicting viewpoints on con-
troversial issues in general, but also grants to political parties the right to
present their cases to the people.42 The FCC could accommodate the protec-
tion of political parties contemplated by this legislative history, the statutory
language, and the desirability of maximum coverage, by holding that the
contested office is itself "an issue of public importance," and each party that
puts forward a nominee a "conflicting view" on that issue, within the mean-
ing of the proviso. 43 Since a political party is epitomized by its candidate
during an election campaign, 44 a licensee who presented one candidate would
incur an obligation to an opposing party to make some time available for
its views on the "candidacy issue." 45

This protection to parties can be achieved without unduly burdening
broadcasters. Since the proviso refers to "reasonable" rather than "equal"
opportunity, licensees would not be held to a mechanical allocation of broad-
cast time among all candidates. They could meet the statutory requirements
of reasonableness by granting time to political parties in accordance with the

39. See 73 Hagv. L. Rzv. 794, 795 (1960) ; cf. 1959 Senate Hearings 73-74.
40. See H.R. REP. No. 1069, supra note 38.
41. See note 3 supra and accompanying text.
42. 105 CONG. Rac. 13190 (daily ed. July 28, 1959) (remarks of Senators Keating,

Hartke and Javits).
43. See note 25 supra.
44. See 1959 House Hearings 190 (remarks of Paul M. Butler, Chairman, Demo-

cratic National Committee).
45. A weakness attendant upon this solution is its inadequacy with respect to primary

candidates, where individuals initially seek the endorsement of their party. A station
that allowed one candidate to appear might not, under this construction, be required
to grant time to his opponents, none of whom would in fact be the "candidate" of his
party. Even if the number of candidates could be reduced through a provision that only
those endorsed by the party as "bona fide" primary candidates would be entitled to some
coverage, see Friedenthal & Medalie, supra note 7, at 462-63, the "party protection"
interpretation of the proviso would be inadequate to prevent discrimination. Primaries
might be covered by an FCC holding that since a candidacy is itself a controversial
issue, a licensee's exposure of any one candidate obligated him to provide "reasonable
opportunity" for the discussion of the candidacies of other significant candidates.
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licensee's good faith approximation of their relative significance."0 Thus,
minor parties would receive less time than major parties, and inconsequential
contenders might be excluded entirely.47 In allocating air time, a station
could evaluate the actual difference in the news value of the activities of
each party's candidate, the types of programs on which they will appear,
and the length of these appearances. Should an international crisis develop
during a presidential campaign, for example, the gross disparity in the value
of news involving the incumbent President as against his major party op-
ponent would justify licensees in according him far greater news coverage.4s

46. See 1956 Hoise Hearigs 255-56; 1959 Senate Hearings 75, 77; 1959 House
Hearings 56, 148; 1956 House Hearings 251, 253. But see 1959 Senate Hearings 56;
1959 House Hearings 104, 166, 194 (apprehension expressed about leaving this discretion
in the hands of broadcasters). An alternative to an individual determination by broad-
casters of the relative time to be accorded parties might be the adoption by the FCC
of a time allocation formula for the guidance of licensees. Several proposals of this type
have been advanced. According to one, stations might "grant the use of [their] facilities
only to candidates of parties whose candidates in the preceding election polled a certain
number of votes or percentage of the total vote." Friedenthal & Medalie, su pra note 7,
at 460; see 1959 Senate Hearings 2-4 (S. 1858); 1956 House Hearings 237. A draw-
back to this proposal is that it ignores the significance of such groups as the 1948 Pro-
gressive and States' Rights Parties, which were newly formed for the presidential elec-
tion in that year. In addition, it makes no provision for unaffiliated or independent
candidates, particularly in primary campaigns and in elections on the local level, where
unknown and unaffiliated candidates are likeliest to start their political careers. These
objections might be met by an administrative stipulation "that the use of broadcast
facilities be limited to those candidates who [themselves, see note 45 supra, or whose
parties] file petitions with a specified number of signatures." Friedenthal & Medalie,
supra note 7, at 460-61. Under this proposal the number of qualifying candidates might
even be sufficiently small to make "reasonable!' the retention of equal time requirements
for coverage of the candidacies of those able to supply the requisite number of signatures.
A disadvantage of this proposal is that collecting these signatures might be costly and
time consuming. See 1956 House Hearings 248.

In situations such as primaries no basis may exist, through either objective or dis-
cretionary tests, for distinguishing among those running. In those cases it seems prefer-
able to require equal treatment of even a large number of candidates, albeit at the risk
of a blackout on candidates' appearances, than to allow outright licensee dicrimination.
That it may be possible, however, even in primary contests, to separate significant from
inconsequential candidates is illustrated by the facts of Lar Daly. See notes 17-18 .stpra
and accompanying text.

47. See 1959 Senate Hearings 68; 1959 House Hearings 87, 96, 153; cf. 1959 House
Hearings 70, 147. But see 1956 House Hearings 253.

While distinguishing between minor and inconsequential candidates may be difficult,
some criteria can be suggested. Where, for example, a particular candidate might be
considered inconsequential because his views were radical or reactionary in the light of
the prevailing political climate, evidence of his previous campaign successes would pre-
clude his being ignored by licensees. Similarly, a fringe candidate, with little chance
of election himself, but with acknowledged pivotal position in the campaign, might not
reasonably be excluded from coverage. In addition, a perennial candidate of an estab-
lished, though consistently unsuccessful, party might merit coverage when his personal
stature was an established political fact.

48. Cf. 1959 Hoise Hearings 99; NBC, 14 RAnIo REG. 722 (FCC 1956).
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Or, when the ceremonial activities of an incumbent candidate's office are of
news value, a station might not be required to accord newcast coverage during
that same period to an opponent whose activities were not similarly news-
worthy. 49 Of course, should the nonincumbent later generate news, licensees
would be obliged to apply the same standard of newsworthiness.50 Since, in
the ceremonial activities example, the disparity between the news value of the
activities of the incumbent and of the ordinary campaign routine of his
opponents may be slight, the licensee might also be obliged to provide some
coverage of the opponent's candidacy on other types of exempted programs.

The protection afforded by this interpretation of the "reasonableness" pro-
viso may be rendered nugatory if the proviso is no more susceptible of
enforcement than is the implied fairness and reasonableness test which gov-
erns the discussion of other controversial public issues.r' But the major
weaknesses under that standard are absent here. First, the problem of determ-
ining which issues are of sufficient public interest and controversy to be
subject to regulation is not present,52 since the only issue is the contested
office. Second, deciding how many sides to an issue exist is not difficult,0A
since the number of sides and the number of candidates are identical. Finally,
the probability of enforcement is greater here in view of the direct interest
of parties and candidates in securing air time. On the other hand, enforce-
ment of the "reasonable opportunity" standard might require an overall
evaluation of program content by the FCC which could not be undertaken
until after the election. This possibility could be overcome, however, by
administrative regulations narrowing the period in which a "reasonable op-
portunity" must be granted; perhaps, for example, ten-day periods would
suffice early in the campaign, while shorter periods would become necessary
as the election drew nearer. Still, enforcement of the newly enacted standard
might be less complete than under strict equal time, since the FCC will no
longer be able to determine a licensee's statutory obligation in advance of a
contemplated use. But appraisals by broadcasters of the relative significance
of candidacies-the crux of the "reasonable opportunity" test-could be made,
and reviewed by the FCC, at the start of the campaign, subject, of course,
to reappraisal and adjustment. Nothing in this construction of the exemp-
tions, however, necessarily preserves a candidate's personal right to exposure:
coverage of his candidacy might meet the statutory test even without an
appearance by the candidate himself. But, considering the importance of a
candidate's personal appearance to the success of his party's campaign,
"reasonable opportunity" for the presentation of a party's "views" on the
"issue" of the contested office might require such an appearance.

49. Cf. 1959 Senate Hearings 80; 1959 House Hearings 97.
50. Cf. 1959 Senate Hearings 75, 77; 1955 Houese Hearings 85.
51. See notes 3-5 supra and accompanying text; Friedenthal & Medalie, supra note

7, at 465-66.
52. See id. at 467-68.
53. See id. at 466.
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In fact, the sponsor of the proviso indicated in Senate debate that it could
be utilized to safeguard a candidate's personal right to appear, without regard
to the interests of his party. - Were this "personal appearance" construction
adopted, the flexibility afforded broadcasters under the "political party" con-
struction would be retained, enabling licensees to determine independently
the relative significance of those seeking the same office." Admittedly, both
interpretations, combined with a broad reading of the exemptions, could re-
sult in a serious diminution of the free radio and television coverage of minor
candidates. In return, however, broadcasters will be able to cover political
campaigns so as best to promote the public interest in a better informed
electorate.

54. 105 CONG. Rac. 13190 (daily ed. July 28, 1959) (remarks of Senator Proxmire).
Senators Keating and Long made similar suggestions. Id. at 13190, 13195. But at other
points in the debate it was insisted that the proviso is aimed at effectuating a balance
of ideas alone, and has no reference to individuals. Id. at 13195 (remarks of Senators
Hartke and Pastore).

55. See notes 46-47 supra and accompanying text. Under this approach, moreover,
the difficulties of the "party" interpretation with respect to primaries might be eliminated.
See note 45 supra and accompanying text.
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