
THE BRITISH LEGAL AID AND ADVICE BILL

IN theory, equal protection of the law is a touchstone of western democracy.
But individuals cannot enjoy the benefits of equal protection without effective
access to the courts.1 At present, excessive litigation expenses constitute a
price of admission too high for all but the economic elite.2

Some feeble attempts have been made to provide official government as-
sistance to needy litigants. For the most part, this assistance has been con-
fined to token in forma pauperis provisions which give permission to sue with-
out liability for court costs.8  Unfortunately, these modest measures have

1. See Elson, The Rushcliffe Report, 13 U. oF CH. L. REv. 131 (1946).
Although the concept of equal protection probably did not originally encompass

any expectation that legal aid would or should be available to all who could not meet the
financial burden of private litigation, it has become customary to use this clause in the
Constitution as a hook upon which to hang the rationalization that legal aid is an affirma-
tive governmental obligation. See, e.g., Bradway, Legal Aid Work in the United States,
24 J. So'y CoMP. LEG. (3d Ser.) 49 (1942).

American courts, however, have shown a reluctance to accept this theory. In 1921
the Supreme Court made it clear that the Fourteenth Amendment did not contain a
positive demand for civil legal aid. Ovnbey v. Morgan, 256 U.S. 94, 112 (1921). Sim-
ilarly, state constitutions have been found to contain no positive demand for legal aid in
civil cases. Jacoby, Legal Aid to the Poor, 53 HARv. L. Rav. 940, 941 (1940). The Rhode
Island Constitution, which has been interpreted to exempt poor plaintiffs from furnish-
ing security for costs, is an exception to this general rule. See, e.g., Lewis v. Smith,
21 R.I. 324, 326, 43 Atl. 542, 543 (1899) ; Spalding v. Bainbridge, 12 R.I. 244 (1879).
In capital cases, however, the United States Supreme Court has found that the right
to counsel is included in the broad language of the Fourteenth Amendment's due process
clause. Powell v. Alabama, 287 U.S. 45, 68 (1932).

It is interesting to note that the Swiss Constitution similarly contains no provision
for legal aid and does not even have an express due process clause. Yet on the broad
language that "All Swiss are equal before the law," Swiss courts have spelled out a
constitutional requirement that courts must grant comprehensive legal aid. See Jacoby,
supra, at 942.

2. For an excellent historical treatment of the problems which confront needy liti-
gants see Maguire, Poverty and Civil Liigation, 36 H~av. L. REv. 361 (1923). For a
comparable study of the growth of private legal aid facilities see MAGUIRE, THE LANCE OF
JusTIcE (1928) ; SMITH, JUSTICE AND THE POOR (3d ed. 1924) ; Bradway, The Challenge
to Organized Legal Aid, 22 Tax. L. REv. 327 (1944); Cohn, The Political Parties and
Legal Aid, 8 MOD. L. REv. 97, 108 (1945).

The seriousness of this problem is high-lighted by the inability of the layman to act
as his own lawyer, for the complexities of modern life demand the services of a specially
trained legal mind when legal relations come into contest. See EGERTON, LEGAL Am 3
(1945) ; Legal Aid and the Legal Profession, 88 SOL. J. 301 (1944).

3. For British provisions see REPORT OF THE COMMirrEa ON LEGAL AID AND LEGAL
ADVIcE Ix ENGLAND AND WAL.ES § 66, Cmd. 6641 (1945) (hereinafter cited as REPORT).
For analogous American provisions see note 43 infra. The expenses involved in a civil
suit, apart from lawyer's compensation, may be broken down into court fees (charges for
entering or docketing a case, service of process, filing subsequent papers, etc.), costs (sums
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ordinarily been available only in specified courts after an applicant has passed
a stringent test of poverty, and thus have done little more than recognize
symptomatic wheezes without diagnosing and treating basic ills. Needy per-
sons confronted with the awesome prospect of civil litigation have seldom
been provided with counsel,4 and no thought has been given to the very real
barrier posed by the out-of-pocket expenses incurred in preparing for trial.

To supplement the minimal governmental provisions, private groups of
lawyers, financed by friendly members of the profession and public spirited
laymen, have established legal aid and advice offices in some of the most popu-
lated areas.5 These private institutions have assumed myriad organizational

payable to a successful opponent), and aiiscellaneous expenses (witness' fees, remunera-
tion to expert witnesses, deposition e-penses, etc.). See Maguire, Legal Aid in 9
Excya Soc. Scr. 319, 321 (1933).

4. Attempts to assign counsel in the absence of a statute specifically providing for
this action have frequently been defeated by the argument that the Constitution guarantees
that no man shall he compelled to render service or give up property without just com-
pensation. Board of Commissioners v. Pollard, 153 Ind. 371, 375, 55 N.E. 87 (1899). Few
American states have conferred a statutory power to assign counsel in civil cases. See,
e.g., Arm STAT. ANN. § 27-403 (1947) ; ILL. ANN. STAT. c. 33, § 5 (Supp. 1948) ; Ihm.
STAT. ANx. § 2-211 (Burns 1933); Ky. REv. STAT. § 453.190 (1948); MO. Rsv. STAT.
ANN. § 1404 (1939) ; N.Y. Crv. PR.A Act § 196; N.C. GEN. STAT. Amz. § 1-110 (1943) ;
TEX. STAT. Rv. Crv. art. 1917 (1925); VA. CODE ANN. § 3517 (1942); W. VA. CoDZ
§5853 (1943).

5. The existing British facilities are described in the RzonT §§ 83-123. According
to EIson there were in 1946 approximately 109 American organizations (legal aid so-
cieties, law school clinics, bar association committees, etc.) serving a little more than
36,000,000 people. See Elson, supra note 1, at 135. These facilities are constantly in-
creasing. For example, the American Bar Association in 1946 authorized $10,000 to
be spent over a three year period for legal aid in Syracuse, Utica, Binghamton, Fall
River, Worcester, Atlantic City, Camden, Paterson, and Wilmington. These cities were
chosen because they all had populations of over 100,000 persons. See The Bar Starts
a New Era of Practical Legal Aid, 32 A.B.A.J. 258 (1946). However, one cannot but
remain concerned as to the success of these ventures, especially in light of the decreasing
supply of private funds available for legal aid, see note 7 infra, and the success of the
bar associations in having statutes passed prohibiting the "unauthorized practice of law."
See Bradway, The Challenge to Organized Legal Aid, 22 Tnx. L Rev. 327, 342-3 (1944);
SU=, EXTENDING THE PUBLIC SERVICE OF THE ORGANIZED BAn TInoUGa LEGAL Am
WoRx (1943). For a general record of the activities of local and state bar associations
in the field of legal aid, see BRADwAy, THE Wooan OF LEaAL AD Co.-rms oF, BAn
AssocrATIONs (1938). Although a few legal aid bureaus are municipally supported and
have salaried staffs, the vast majority are privately financed, and attorneys receive no
compensation for the services which they render. Under the aegis of the National As-
sociation of Legal Aid Organizations the quantity of aid provided by legal aid organiza-
tions has grown remarkably. See Annual Reports of N.A.L.A.O. Even so, in 1946
there were 25 cities of more than 100,000 which had no legal aid facilities at all.

It is doubtful that private legal aid as sponsored by the American Bar Association
will ever be able to fulfill the need. Although an enthusiastic and forceful legal aid
committee has long endeavored to shake the Association into real action, it has been
met with superficial approval, platitudinous praise, and little concrete support. Along with
its plea for formal support of legal aid in 1938, the Legal Aid Committee stated: "The
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patterns, 6 all designed to assist those unable to pay for legal services. Private
funds, however, have been inadequate to meet the need, and virgin private

records, which we have studied, show that the one great objection [to legal aid] we must
overcome is the following: A motion is made at a meeting that the bar association do
something actively in behalf of legal aid work. That motion is then opposed by several
honorable, splendid, capable members of the bar who state that they arc glad to help poor
persons in their own offices. That is true. But they have no conception of the full need and
they do not, and can not, fill it. Even if they were to accept and act for every poor per-
son that did apply for help, there would be a hundred times more of men, women, and
children, that needed legal advice and assistance who had no idea where to go. In the
larger cities, our experience convinces us, such persons do not know any competent
lawyer who might be available and there is no way for them to find out. Our experience
further convinces us that, in the larger communities, lawyers who are willing and who
might be available have found that they are not equipped to handle any substantial num-
ber of the poor persons' cases and further that the nature of their practice has left them
unskilled in many of the typical cases presented by the poor." Report of the Legal Aid
Committee, 63 A.B.A. RP. 273, 276-7 (1938).

The self-contented attitude of the American Bar Association is perhaps nowhere
better illustrated than in the official report on the debate following the Legal Aid Com-
mittee's Report in 1940. It was said, "The debate (on legal aid] . . . was indicative of
the intense interest manifested in the problem and of the desire of the members of the
House to make certain that none shall be denied justice because of inability to pay a fee."
26 A.B.A.J. 108 (1940). Yet Harrison Tweed, Esq., reporting for the Legal Aid Com-
mittee, stated, "Today I am a little discouraged about the work of our Committee, and the
attempt that we are making to secure justice for the poor throughout the country. The
inertia and lack of interest on the part of the Bar are most pronounced." Id. at 829. In
1941 the Committee's request for $5000 to carry on its work was denied. 27 Id. at 217
(1941). And in 1943 Mr. Tweed again complained that the Committee was in its "usual
dilemma of trying to accomplish the impossible all at once." 29 Id. at 587-8 (1943).

6. Reginald Heber Smith, in his pioneering treatise, JUSTIcE AND THE PooR 169
(3d ed. 1924) classified American legal aid organizations into five types: private corpora-
tion societies, public bureaus, departments of organized charities, bar association societies,
and law school societies. Further classifications have been made by BRADWAY, LEGAL
AID BUREAUS: A MANUAL OF PRACTICE 9 (1935); Stewart & Abrahams, Legal Aid in
Civil Cases, 26 GEo. L.J. 32, 43 (1937). Organizational problems for smaller communi-
ties are discussed in BRADwAY, FORmS oF LEGAL AID ORGANIZATIONS IN MIDDLE SIZED

CITIES AND SMALLER COMMUNITIS (1941).
An equally important role in supplying civil legal aid in America is played by mu-

nicipal small claims courts which have been established in a number of cities to dispose of
minor grievances. Costs in these courts have been reduced to a minimum by eliminating
fictitious charges, by permitting the parties to plead their own cases, and by using the
most elementary procedure. Because of this informality, justice may be dispensed much
more rapidly than in the ordinary courts. Court organizational schemes in many states,
however, preclude the establishment of small claims courts because only a well organized
and responsible municipal court can assume the additional burden implicit in the informal
nature of these tribunals. Even where small claims courts may be established, their
role in alleviating the need for legal aid is limited by their restricted jurisdiction. See
Smrr, JUSTICE AND T E Poor 41-59; Srmr & BRADwAY, TnE GROWTH or LEGAL-AID
WORI IN T E UNITrD STATES 34-45 (Dept. of Labor Bull: 607, 1936) ; Clark & O'Con-
nell, The Working of the Hartford Small Claims Court, 3 CONN. B.J. 123 (1929);
Jacoby, Legal Aid to the Poor, 53 HARv. L. Rrv. 940, 945 (1940) ; Pound, Administra-
tion of Justice in the Moderi City, 26 HARV. L. Ray. 302, 318 (1913). For a model bill
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sources daily diminish7 while the need for legal assistance steadily ezxpands.
Many parts of the country have no organized legal aid at all, and even where
legal aid facilities are available they are provided only for those persons bor-
dering on complete destitution. At best, only the most meager thought has
been given to the needs of those millions who can afford to pay a part, but not
all, of the costs of litigation.

establishing a small claims court, and for much valuable testimony pro and con on the
merits of such a bill, see Hearigs before Committee of the District of Columbia on S. 1835,
75th Cong., 1st Sess. (1937).

Also of importance are the procedures prescribed by workmen's compensation statutes.
To administer these acts almost every state has established an industrial accident com-
mission which handles all claims for disabilities arising in the course of employment.
These commissions have a distinguished record for speed and accuracy, yet omit the
customary fees and costs found in judicial proceedings. See S.iTa & BRADA.,AY, Tnn
GRowTH oF LaGAL-Am WoRx: IN THE Uxrrm STATES 50-57 (Dept. of Labor Bull. 607,
1936). Some states have given further assistance by establishing labor commissioners to
whom assignment of wage claims may be made for prosecution in cases where the em.
ployee cannot afford to pay customary counsel fees. For a discussion and collection of
these wage payment statutes, see id. at 64-6.

To a lesser extent domestic relations courts, arbitration provisions, and conciliation
procedures have also done their bit to alleviate the demands which are put on formal
legal aid. See id. at 46-9; SrTH, JUSTIcE AND THE Poor 73-2 (3d ed. 1924).

All of these institutional developments, from private legal aid and small claims courts
to the meager conciliation provisions, represent efforts to deal with certain limited types or
classes of cases. "Beyond them lies the whole area of legal litigation as to which no short
cuts of procedural or administrative reform have been devised, where the need for the
attorney's service remains as great as it has ever been, and where the only solution seems
to be afforded by the further development and expansion of our legal-aid organizations."
SMITH & BRADwAY, supra, at 33.

7. The seriousness of the problem is indicated by the words of Eustace Seligman,
Esq., Treasurer of the New York Legal Aid Society, in a speech made to the New York
State Bar Association. "XVe have done an inadequate job of providing legal aid in New
York City because our private charity sources are drying up. The change has already
come. The problem is serious .... Realistically we cannot expect to get along -without
government money." N.Y. Herald Tribune, Jan. 28, 1949, p. 2, col. 6. The following is
a breakdown of the contributions and income received by the New York Legal Aid So-
ciety during the year 1948.

LAw Fnms:
26: ($100 per member; $10 per associate) ............................ $ 47,370.0
24: ($ 50 per member; $10 per associate) ........................... 14,281.91
35: (Between $25 and $50 per member) ............................... 7,690.00

153: (Less than $25 per member) ..................................... 5,935.00

Total ............ ............................ $75,277.91

1,396: Lawyers (individual) .................................... $ 17,178.20
3,308: Laymen (individual) ............................................. 76,616.11

Trusts ........................................................... 4,891.19
Foundations ............................................. 12,35029
Interest .................................................. 12,970.26
Commissions and Fees (Service charges) ........................... 13,503.77
Greater New York Fund ......................................... 11,979.70

73D AN-nuAL REPoRT oF Tim LGAL Am Socmrv (for the year 1948) p. 15. $24,772.43



THE YALE LAW JOURNAL

The British Government recently determined that traditional public and
private arrangements for providing legal assistance were wholly inadequate.8

In consequence, the Rushcliffe Committee was established to explore the prob-
lem and suggest reforms.0 The Committee's recommendations, which have
been substantially embodied in the Legal Aid and Advice Bill of 1948,10 take
the position that legal aid in a democracy is not a matter of private or public
charity but a right which the state has a duty to foster and protect."1 The
Bill, which should take effect in 1950, envisages legal assistance to all those
now aided by in forma pauperis statutes and by private legal aid. In addi-
tion it provides legal services for those in the intermediary position of being
able to pay only a portion of their legal expenses. In this sense, the Bill is
an attempt to remove the vast discrepancy between the theory and practice of
equal protection.

8. In England there has been no extensive development comparable to the Ameri-
can system of private legal aid. See notes 5 and 6 supra. Where the statutory in fortna
pauperis failed to provide the necessary relief for a litigant he could turn only to Poor
Man's Lawyer Organizations and Citizens' Advice Bureaus. See RrEPonr § 33, pp. 17-22.
These organizations in most instances provide only legal advice, and the English interpre-
tation of the word "advice" is strict-it means oral advice coupled with an occasional
letter, and nothing more. For a discussion of legal advice under the British Bill see
pp. 336-7.

9. The Committee of twenty experts was headed by Lord Ruslicliffe, and is popu-
larly referred to as the Rushcliffe Committee. Appointed by the coalition government
in 1944, the Committee held 48 meetings, of which 26 were for the purpose of hearing
evidence, before submitting its report in May 1945. RE'oar §§ 1, 2. Fifty-one witnesses
representing almost every interested segment of the population were examined and per-
mitted to submit written evidence. REPORT, App. I, part 1. In addition, written evidence
was received from 53 organizations and individuals whose names are listed in Part 2,
Appendix I of the REPORT.

10. 12 GEo. 6, Bill 22 (hereinafter cited as BILL). The Bill passed its second read-
ing in the House of Commons on Dec. 15, 1948, and was referred to a standing committee.
See 459 H.C. DEB. 1228, 1333 (5th Ser. 1948). Sections 8 to 11 and section 13 of the Bill,
dealing with the machinery of administration, came into force on Sept. 1, 1949. Com-
munication to the YALE LAw JOURNAL from H. Ruth Isaacs, Reference Division, British
Information Services, New York, dated Nov. 10, 1949, in Yale Law Library. The in-
troduction of certain other parts of the legal aid scheme has been temporarily postponed.
See address by Prime Minister Attlee as reported in British Information Services Release
T. 80, Oct. 24, 1949.

Brief British explanations and comments on the Rushcliffe Report may be found
in: Mullins, Legal Aid ad Infinitaut-A Criticism of the Rusheliffe Report, 95 L.J. 215
(1945) ; Legal Aid and Advice-The Rushcliffe Committee's Report, 95 L.J. 192 (1945) ;
The Rushicliffe Report, [1946] Sco'rr. L. TIMEs 25; The Report on Legal Aid, 89 SOL. J.
312,321 (1945).

11. REPoRT§§ 125-7, 140; and see note 1 supra. See Cohn, Legal Aid for the Poor:
A Study ins Comparative Law and Legal Reform, 59 L.Q. REv. 250, 251, 256 (1943).
See also Jacoby, supra note 1, at 955. Such a duty was long ago recognized in Austria.
The Austrian Code of Civil Procedure (1895) expressly used the term arncnrecht (the
"poor man's right"), which was interpreted to mean that a poor person had a "right
to demand that the State renders him legal aid free of charge-that it pays the outlays
arising out of his litigation, and, if necessary, procures a gratuitous representation." Loe-
wensohn, The Poor Man's Right to Legal Aid, 61 Scot. L. REv. 55 (1945).

[Vol. 59: 320
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The British plan contains techniques for solving a problem shared by Amer-
icans and English alike. It is in this light that the British Legal Aid and Ad-
vice Bill will be examined.' 2

ELIGIBILITY

Financial Eligibility

Two alternative tests have generally been employed to meet the problem of
financial eligibility for legal aid. The first, a fixed means test, establishes pre-
scribed income and wealth criteria.13 The second contemplates judicious exer-
cise of discretion by those who determine eligibility. It permits aid to all who
do not possess sufficient resources to pay the costs of the action in question, or
who if they paid such costs would no longer be able to support themselves or
their dependents. 4 The Bill perpetuates the fixed means test of eligibility,
but incorporates the Committee's recommendation of greatly liberalized

12. The British Bill contains a careful analysis of existing facilities for legal aid and
advice in civil and criminal matters. The main thrust of the Bill, however, is in the field of
civil litigation, since existing facilities for legal aid in criminal matters are adequate.
Similarly, this Comment will be concerned only with the civil aspect of legal aid and
advice.

13. For the historical development of the fixed means tests in England see Maguire,
Poverty and Civil Litigation, 36 HAnv. L. REv. 361 (1923). This notion of a rigid means
standard, which must be complied with if legal assistance is to be given, is followed in
only a few places, largely in the Anglo-American countries. See Ermr=o., L. AL Am 51
(1945); Cohn, Legal Aid for the Poor: A Study in Comparativc Law and Legal Rc-
form, 59 L.Q. REv. 250, 271 (1943).

According to a study made by the National Association of Legal Aid Organizations
in 1936, however, in forma pauperis statutes in 41 of the American states had no fixed
means test. See EGFaTox, LEGAL Am 71 (1945). But before an applicant may receive
the assistance contemplated by the in forma pauperis statute in question, he must still
convince the court of his financial need. See statutes cited in note 4 .supra. New York,
using the fixed means test, prescribes a limit of $300. N.Y. Civ. PRAa. Ac? § 199. And
Arkansas carries the fixed means test to the absurd extreme of requiring a petition stating
that the applicant is not worth more than $10.0D over and above wearing apparel necessary
for himself and his family. The subject matter of the action is not included in the com-
putation, however. ARm STAT. Azzz. § 27.402 (1947). The American Bar Association
also apparently endorses the fixed means test. See Draft of a Modcl In Forma Paupcris
Statute, reprinted in S =rn & BRADwAY, THE GROWTH OF LEGAL-AM Wozr n, TrnE

UNrrTE STATEs 175-80 (Dept. of Labor Bull. 607, 1936).
14. This flexible standard is the customary test in most countries. See, e.g., LEGAL

Am FoR THE PooR (League of Nations Publications V: Legal No. 27) (1927) (herein-
after cited as LEAGUE OF NATIONS REPORT) ; EGERTON, LEGAL Am 51, 71 (1945). And
see Jacoby, Legal Aid to the Poor, 53 HAv. L. Rnv. 940, 958-61 (1940). for a discussion
of the flexible standard under the German, Austrian, French, Czechoslovak, and Hun-
garian systems. The Hungarian statute provides, "Legal aid may, as a rule, be granted
to a person whose income does not exceed the current day-labourer's wage in his place
of residence. The court may, however, after taking all circumstances into account, sim-
ilarly grant legal aid to a person who is unable to bear the cost of legal proceedings
without encroaching on the resources necessary for his maintenance or the maintenance
of those members of his family for whom he is required either by statute or common law
to make provision." (Translated and reprinted in LEAGUE oF NA'roNs REPrOr 108-9).
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wealth and income criteria.-" Legal aid will now be available to any person
whose disposable income and capital does not exceed £420 ($1176) and -500
($1400) respectively.

Since poverty itself is a relative concept, any fixed means test, no matter
how liberal, seems inappropriate. 6 Five hundred dollars in the pocket of an
expectant father is not equal to five hundred dollars held by his less produc-
tive fellow. Such varying circumstances can be handled by leaving eligibility
to the determining authority's discretion, as most American statutes do.17

The application of a general definition of poverty to the facts of a, particular
case has never caused difficulty, and the mere lack of fixed limits does not of
itself result in increased litigation.' 8

A far more important aspect of the Bill, however, is that it makes legal
services available to those who can only partially meet the costs of litigation.10

Frank recognition of this problem prompted the draftsmen of the Bill to elim-
inate the concept of "paupers" and speak in terms of "assisted persons."-",
The Committee recommended completely free assistance where an applicant's
disposable capital is less than £25 ($70) in the case of a single person, and
£50 ($140) in the case of a married man.2 ' The Government considered
these sums to be ungenerous, however, and raised them to 175 ($210) and
£150 ($420) respectively. 2 Those whose disposable income and capital are
more than the fixed upper criteria set forth in the Bill are still eligible for
assistance, but they must contribute from their resources until these resources
fall to the level of their statutory exemption.23

15. REPORr § 156(7); BILL cl. 3(1). LEGAL AID AND ADVICE BILL or 1948-Sum-
MARY OF THE PROPOSED NEW SERvicE 6, Cmd. 7563 (1948) (hereinafter cited as Sum-
MARY).

16. Thus Italy and Egypt have specifically defined poverty, so far as legal assistance
is concerned, to mean only a condition which renders the applicant incapable of bearing
the costs of the litigation. It is expressly stated that poverty does not, for this purpose,
mean complete destitution. See LEAGUE OF NATIONS REPORT 120, 174. Dr. Cohn em-
phasizes the relativity of "poverty" and concludes "all that can be demanded of a
modern legislator is that he leaves this question to the discretion of the authority which
has been granted jurisdiction to.decide it." Cohn, Legal Aid for the Poor: A Study
in Comparative Law and Legal Reform, 59 L.Q. REv. 359, 360 (1943).

17. See statutes cited in note 31 infra; note 13 .ipra.
18. See EGERTON, LEGAL Am 71 (1945); Cohn, Legal Aid for the Poor: A Study

n Comparative Law and Legal Reform, 59 L.Q. REv. 359, 360-1 (1943).
19. BILL c. 2-4.
20. See REPORT § 127(9) and BILL cl. 3.
21. REPORT § 156 (7).
22. BILL cl. 3(1) ; Su mMARY p. 6.
23. In qualifying for assistance under the Committee's proposal two separate criteria-

disposable capital and adjusted income-must be kept in mind. An applicant's capital
exceeding £25 ($70), if single, and £50 ($140), if married, is available for contributions.
These figures represent disposable capital, however, and need further explanation. In
calculating disposable capital the capital of husband and wife are normally aggregated;
but household effects, tools of trade, the applicant's house, and capital employed in a

[Vol. 59: 320
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Compared to the program envisaged in the British Bill, American facilities
for providing legal services to those only partially able to meet litigation ex-
penses are but a shadow. Four rather faltering steps have been taken by
American bar associations to assist this group of litigants :24 central offices
equipped with reference lists of qualified lawyers willing to undertake small
cases at moderate fees;- the neighborhood law office plan, which contem-
plates the establishment by existing law firms of small offices in residential
areas ,  "legal service bureaus" staffed by salaried lawyers specializing in
work at cost for the low income groups ;- and finally, various proposals for
reducing high overhead costs.28 Unfortunately, these facilities are available

business (if its inclusion would diminish an already small or uncertain income) are omitted.
REPORT 156(7). In addition, one-half the difference between an applicant's adjusted
income (i.e., gross income less designated deductions) and the statutory level below which
aid is free (£156 ($436.80) for a single person, 1208 ($582A0) for married persons) is
available for contributions to the Legal Aid Fund. REPORT § 156(1). In computing this ad-
justed income, the income of both husband and wife are normally to be aggregated, but this
is not true about any other member of the family. RFPORT § 156(2). All those whose
disposable income is more than £420 ($1176) are not eligible for aid. (With the excep-
tion of the increased amounts provided for disposable capital, the Bill adopts these provi-
sions in toto. Biu. cl. 2-4.)

Determination of financial eligibility is the only part of the proposed plan that the
Law Society (see note 74 infra) refused to administer. See Lund, The Legal Aid and Ad-
vice Scheme, 4 Racoan N.Y. CIr B.A. 77, 81 (1949). The Committee therefore recom-
mended that the National Assistance Board (which is somewhat similar to American un-
employment compensation commissions) make this determination. PIErogr § 156(11). There
is no appeal from the determination of the Assistance Board. Ibid.

24. See Smith, Legal Service Offices for Persons of Moderate Means, 31 J. Ams. JuD.
Soc' 37 (1947).

25. There are indications that in recent years bar associations have finally come to
realize the good will which these reference plans bring to the legal profession. This prob-
ably has been as strong a factor as any other in the increased interest in e.'tending the
reference facilities. For detailed discussion of reference services see Fisher, Lawer Refer-
ence Plan in, Operation, 21 CHL BAR Rsc. 136 (1940) ; Hanna, Philadclphia Adopts the
Lawyer Referenwe Plan, 20 PENNr. B.A.Q. 44 (1948); Lafferty, Philadclphi'ds Layer
Reference Service, 22 TEmp. L.Q. 195 (1949). For the attitudes of the American Bar
Association, see Report of the Committee on Legal Service Bureaus, 65 A.B.A. REP. 255
(1940) ; for views of local bar associations see 66 id. at 329-30 (1941) ; and see Report of
the Committee ons Legal Service Bureaus, 66 id. 321 (1941) ; 67 id. at 290 (194-).

26. See EGERaox, LEGAL Am 117 (1945) ; Garrison, Legal Scrzice for Low Income
Groups in Sweden, 26 A.B.A.J. 215 (1940). Bar associations are to supervise this service.

If neighborhood law offices are to perform a useful service it is generally thought
that they must be widely publicized and must be open in the evenings so that clients -will
be able to take advantage of their facilities without having to miss vital vorking time.
See TIE EcoxomIcs OF THE LEGAL PROFESSION (findings of a Connecticut survey under
the auspices of the Yale Law School) 148-52 (1938).

27. See Bradway, Low Cost Legal Scrice Bureaus, 17 N.C.L. Rsv. 101, 103, 107
(1938) ; Llewellyn, The Bar's Troubles, and Poultices-and Cures?, 5 LAw & Co-,-TmuP.
PRoB. 104, 113, 121-30 (1938) ; Llewellyn, Legal Service Bureaus, 19 Cr. B~n R. 95,
125 (1938).

28. But the nature of legal work is not conducive to the elimination of overhead ex-
penses. See THE EcoNoMIcs OF THE LEGAL. Pnor'ssio; supra note 26, at &3-97.
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in only a few places. Integration with existing legal aid bureaus would seem
the most logical method of extending this service. The American Bar Asso-
ciation, however, has opposed such action for the somewhat vague reason
that confusion would result between the two services, one based on charity
and the other on limited compensation.2 9

Legal Eligibility
Once an applicant for legal aid has established his financial eligibility under

the British plan, two further problems remain. Opponents of assisted parties
must be protected from needless proceedings, and useless expenditures of
funds must be prevented. Therefore, an applicant must justify his request
for assistance. This has previously been handled in three ways: either the appli-
cant may be required to establish a prima facie case (or at least show probable
cause) ;3o or the matter may be left entirely within the trial judge's discretion,
as in most American states having statutory provisions for legal aid ;81 or the
action must be permitted unless it is apparently ill founded.8 2 The Bill in
effect has continued the existing English practice which requires the estab-
lishment of a prima facie case.83 The provision is sound. Those who can
afford to litigate will ordinarily refrain from so doing in the absence of a
prima facie case. Requiring assisted persons to establish a prima facie case
would simply place them on the same footing with other litigants.

29. Report of the Committee on Low Cost Legal Service Bureaus, 67 A.B.A. Rmr.
290,291 (1942).

30. A rule requiring the establishment of a prima facie case is by far the most coin-
mon of all criteria. See, e.g. England, 11 HEm. 7, c. 12; 23 HEN. 8, c. 15, §2; Brazil,
LEAGUE oF NATIoNs REPORT 68; Denmark, id. at 115; France, id. at 131; Norway, id. at
202. For an interesting international comparison see Cohn, Legal Aid for the Poor: A
Study in Comparative Law and Legal Reform, 59 L.Q. REv. 359, 362 (1943).

31. See, e.g., Amc. STAT. ANN. § 27-403 (1947) ; COLo. STAT. ANN. c. 43, § 22 (Supp.
1947) ; ILL. ANN. STAT. c. 33, § 5 (Supp. 1948) ; IND. STAT. ANN. § 2-211 (Burns 1933) ;
Ky. REv. STAT. § 453.190 (1948); MICH. STAT. ANN. § 27.738 (Henderson 1936) ; Mo.
REv. STAT. ANN. § 1404 (1939); W. VA. CODa § 5853 (1943). Cf. FLA. STAT, ANN.
§ 58.09 (1943) (requiring a written certificate from a member of the county bar associa-
tion that he has investigated the plaintiff's affidavit of indigency and believes it to be true,
and has investigated the nature of the plaintiff's claim or demand and believes that it is
meritorious as a matter of law, and that be has not been paid or promised any fee or other
remuneration for his service and intends to act as attorney for the plaintiff without com-
pensation); WASH. REv. STAT. ANN. § 10007-208 (1940) (requiring the bar associa-
tion to determine the eligibility of applicants-see note 87 infra).

32. See, e.g., Belgium, LEAGuE OF NATIONS REi'or 51; Germany, id. at 135; Poland,
id. at 206. Two countries go even further than this. Finland and Sweden do not even re-
quire that good cause be shown. See Cohn, Legal Aid for the Poor: A Study itt Com-
parative Law and Legal Reform, 59 L.Q. Rxv. 359, 362 (1943).

33. BI.L cl. 1 (6) ; and see REPORT § 141. It is interesting that the Bill does not adopt
the language "prima facie" as employed in the Report. The Bill rather says, "A person
shall not be given legal aid in connection with any proceedings unless he shows that he
has reasonable grounds for taking, defending or being a party thereto, and may also be
refused legal aid if it appears unreasonable that he should receive it in the particular cir-
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Unlike many American statutes which arbitrarily restrict their benefits to
residents or plaintiffs,34 the Bill aids all-plaintiff or defendant, citizen or
alien-who qualify.3 5 In addition, the Committee recommended that aid be
available in all types of proceedings except county court judgment sum-
monses or proceedings by defendants where only time and mode of payment
of debt are in issue.38 The actual provisions of the Bill are more limited,
however, for they exclude, in addition to the above named proceedings, ac-
tions for libel and slander, breach of promise of marriage, actions by com-
mon informers, and certain others.37 This list is not inflexible, and may be
increased or decreased in the light of experience 38

cumstances of the case." Bm.L cl. 1 (6). It may be that the draftsmen of the Bill pur-
posely avoided the use of "prima fade" in a deliberate attempt to obviate academic argu-
ments concerning the definition of the term. By using lay language and talking in terms
of "reasonable grounds" it may be simpler to apply the test of legal eligibility suggested
by Dr. Cohn-i.e. that assistance should be granted if a private attorney could, with a
clear conscience, advise the client to assume the risk of litigation. See Cohn, Legal Aid
for the Poor: A Study in Comparative Law and Legal Reform, 59 L.Q. RE%. 359, 363
(1943).

34. Certain American statutes restrict their benefits to residents of the state. E.g.,
ARz. CoDn ANN. § 21-602 (1939) ; KAN. GEN. STAT. ANN. § 60-2401 (1935) ; LA. GmT.
STA.. ANN. § 1400 (1939) (only residents or aliens who have been domiciled three years
in the state eligible); M cH. STAT. ANN. § 27.738 (Henderson, 1936). And others re-
strict their benefits to plaintiffs. See, e.g., Aiz. CODE ANN. § 21-603 (1939) ; Kt. Gin.
STAT. Amx. § 60-2401 (1935) ; MicH. STAT. AN. § 27.738 (Henderson, 1936) ; M oNT.
REv. CoDs ANN. § 9809 (1935) ; N.C. GEN. STAT. ANN. § 1-110 (1943) ; O=J.. Siw.
AN. tit. 12, § 921 (1938).

35. The Bill provides that "legal aid shall be available for any person whose disposable
income does not exceed four hundred and twenty pounds a year: provided that a person
may be refused legal aid if he has a disposable capital of more than five hundred pounds
and it appears that he can afford to proceed without legal aid." BIL cl. 2 (1) (italics
added).

36. REPoR § 165.
37. Bmi 1st Schedule, Part II. In addition to the specified actions, the following pro-

ceedings are also excluded: loss of the services of a woman or girl in consequence of her
rape or seduction, the inducement of one spouse to leave or remain apart from the other,
relator actions, election petitions under the Parliamentary Elections Act (1863) or the
Municipal Corporations Act (1882), or proceedings incidental to any of these actions.

38. See Bn.- d. 1 (3), (4).
Contrast the report of the New York Legal Aid Society for 1948, showing the nature

and number of its cases:

IV-DATA AS TO NATURE OF Insurance ................. 299
CASE: Partnership ............... 114
I. ECONOM IC: Breach of Contract ........ 1,740

a. Growing out of contract: 5,049
Wages ............... 1,187 b. Torts:
Vork, laor and service 259 Personal Injury ........... 838
Promissory note ........... 122 Attorney and Client ........ 144
Small loan, private ........ 157 Libel and Slander ......... 91
Small loan, Public Co ...... 127 Fraud .................... 26
Other money claim ........ 702 Other Torts ............... 770
Installment contract ....... 231
Wage assignment--garnishee 111 1269
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Significantly, the Rushcliffe Committee recommended that legal aid be ex-
tended from the few courts where it is now available to all courts and tri-

c. Workmen's Compensation .. 674
Relief .................... 188
Unemployment Insurance .. 99
Retirement Benefits ........ 74
Others ................... 223

1,258"
2. FAMILY:
a. Husband and Wife:

Domestic Difficulty ........ Z340
Annulment ................ 882
Divorce .................. 2,772
Separation ................ 1,184
Support .................. 1,111
Alimony .................. 261
Dissolution ............... 264

8,814
b. Parent and Child:

Adoption ................. 428
Support ................... 325
Custody .................. 510
Guardianship ............. 61
Illegitimacy ............... 194

1,518
3. PROPERTY:
a. Real Estate:

Landlord and Tenant ....... 3,508
Personal Property ......... 604
Investments ............... 105

4,217
b. Estates:

Of deceased ............... 989
Of insane ................. 174
Of feebleminded ........... 58
Of minor ................. 286
Of bankrupt ............... 41

1,548

4. OTHm:
Miscellaneous ............. 9,804*
Patents ................... 68
Drafting legal documents ... 326
Change of Name .......... 280

10,478

V-SERVICE RENDERED:
1. Consultation only:

Advice given .............. 23,413
2. Consultation and referral:

To Government Agency .... 1,003
To Social Agency ......... 693
To Private Attorney ....... 1,717
To Special Court .......... 1,790

3. Service completed without
Court Action:
Investigated and advised ... 1,355
Documents drawn .......... 390
Partial Settlement ......... 38
Satisfactorily settled ....... 942

4. Closed after Court Action:
Case Completed:
W on ..................... 142
Lost ...................... 11
Settled ................... 56
Discontinued .............. 18
Exparte Applications ...... 352

5. Terminated after partial
service:
Withdrawn ............... 328
Lapsed ................... 1,232
Unable to advance costs .... 0

"Miseellaneous"-represents any legal problem not presently, classified by the National An.
sociation of Legal Aid Organizations, whose case titles and categories we follow. Miscellaneout may
include such matters as problems in connection with service men absent without leave; Immigration,
questions regarding Estate Income or personal Income Tax; attempting to locate relatives; or de.
termination of date and place of birth, among others.

73D ANNUAL REPORT OF THE NEW YORK LEGAL AID SocIET (for the year 1948).

The wide scope of these cases would seem to indicate that private legal aid organiza-
tions in America have not been concerned with the problem of refusing particular cases
because of the nature of the cause of action. In America the cause of rejection has more
frequently been that the case is one which a private attorney would handle on a contilngent
fee. The contingent fee has never been a serious problem in England, for taking such a
case is there regarded as a breach of professional ethics. See GURNEY-CHIAMION, JUSTICE
AND THE POOR IN ENGLAND 80 (1926). Although contingent fees are still frequent in the
United States, they have long been condemned as a method of unfairly exploiting clients.
See CHOATE, AmEaicAN ADDRESSES 308 (1911) ; REPORT OF THE JOINT COMMITTEE FR THE
STUDY OF LEGAL AID 106 (1928).
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bunals in which counsel normally appear.30) While the Bill e-tends legal aid
privileges to litigants appearing in virtually all courts, the Government de-
cided that inclusion at the outset of administrative tribunals was too vast an
undertaking.40 In those tribunals which are covered, however, the Bill ex-
plicitly provides for appeals, 4' which are often denied in this country in the
absence of express statutory authorization. "s

EXTENT OF AID TO ASSISTED PERSONS

Financial Assistance

The Bill represents a sharp departure from traditional American and Brit-
ish thinking on the issue of costs. Only a minority of our states assist needy
litigants with court fees and costs,4 3 and instances of assistance with out-of-

39. At present legal aid is available in England only in the Supreme Courts. It is in
the lower, or county courts, however, where a poor litigant is most likely to need legal
assistance. Yet no system has ever existed for the assistance of poor persons there. See
REPORT § 32.

40. Bu.L, 1st Schedule, Part I. Although the Bill did not adopt the Committee's com-
plete recommendation, provision is made to extend the available tribunals if circumstances
warrant such action. Bal cl. 1 (3), (4).

41. There is to be no interlocutory appeal without the consent of the Area Committee,
and a fresh certificate permitting legal aid must be granted before any appeal other than
an interlocutory one may be taken, REPORT § 171 (21), (22).

42. See Comment, 4 So. CALIf. L. REv. 295 (1931). Examples of statutes which make
specific provision for appeals in forma pauperir are: GA. CDE ANN. § 6-61002 (1936);
KAN . GEN. STAT. ANN. § 61-1002 (1935); LA. GEN. STAT. AxN. § 1400 (1939) ; Mxcn.
STAT. ANNr. §27.2613 (Henderson 1936); Miss. CoDE ANN. § 1175 (1942); PA. STAT.
ANN. tit. 5 § 72 (1930); TEx. STAT. REV. Cxv. art. 3701 (1925); Vxs. STAT. § 274.16
(1947).

43. See REPoRT § 66.
In America some states give assistance only in the matter of court fees. E.g., Am.

STAT. ANN. § 27-404 (1947) (complete exemption from court fees for those qualifying
for aid). Other states give assistance only in the matter of costs, by waiving the necessity
of a bond or other security. See, e.g., ARz. CoDE ANN. § 21-602 (1939) ; Ktas. GEm.
STAT. ANN. § 60-2401 (1935); MicH. STAT. ANN. § 27.738 (Henderson, 1936); OxLA.
STAT. ANN. tit. 12, § 921 (1938); Wis. STAT. § 307.08 (1947). A greater number of
statutes give assistance in both costs and fees. See, e.g., CoLo. STAT. Annz. c. 43, § 22
(Supp. 1947) ; ILT. ANN. STAT. c. 33, § 5 (Supp. 1948) ; IND. STAT. Am;. §2-211 (Bums
1933) ; Ky. REV. STAT. § 453.190 (1948); LA. GEN. STAT. ANN. §§ 1402-3 (1939); Mo.
REV. STAT. ANN. §§ 1404-5 (1939) (if costs recovered, court fees are given a first
lien on the recovery); MONT. REV. CODEs ANN. § 9S09 (1935); N.Y. Cv. PiAC. AcT
§ 1493 (if the assisted litigant loses, no costs are recoverable against him; but if he is

successful he may recover costs which are paid to his attorney after the county %vhich
advanced his costs has been reimbursed for its expenditure); TEx. STAT. RE'v. Cxv. art.
2051 (1925) ; VA. CoDE ANN. § 35.17 (Supp. 1948) (counsel and court officers not to he
reimbursed except from costs which are recovered) ; NV. VA. CODE § 5853 (1943) (wit-
nesses, in addition to counsel and court officers, may be reimbursed if the costs recovered
are sufficient).

The system of costs which exists in the United States and Great Britain has developed
most irrationally, largely due to unthinking statutory preservation of historical hangover.
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pocket expenses are rare indeed.44 When assistance is given, it is of a nega-
tive sort in that court costs simply are not assessed. In England under exist-
ing in forma pauperis provisions a litigant receiving legal aid is exempted
from court fees and ordinarily does not have to pay costs to his own or his
opponent's solicitor. But he must make an advance deposit of £5 ($14) to
meet out-of-pocket expenses such as witness' fees, fares, and telephone calls,40

This requirement frequently defeats litigation before it can begin. Moreover,
a poor person who successfully maintains an action may not recover costs
from his opponent beyond the amount which he himself has paid to meet
these out-of-pocket expenses 4 6 a provision which makes assistance most un-
attractive to his attorney.

The new British Bill comprises the first complete and integrated attempt
to deal with the entire problem of costs. 47  It provides that an assisted litigant

Court costs are a survival of old practices that arose when the administration of justice
was regarded as a source of revenue to the crown. WILLOUoHDY, PRINCIPLES OF JUDICIAL

ADMNISTRATION 572 (1929). Any argument based on the theory that government needs
the minute additional income derived from court costs is evidently absurd. Moreover, it
has been pointed out that there has never been any scientific principle in applying the
doctrine of costs. Thus infinite variations have resulted and the actual costs in a par-
ticular suit bear little relation to the nature of the suit either from the state's or litigant's
point of view. See SMITH, JUsTIcE AND THE PooR 20-30 (3d ed. 1924). The author
writes: "The bill of costs includes $1 for a writ that can be purchased at any law sta-
tioners for 5 cents. It allows to the prevailing party two or three dollars as an attorney's
fee, while the actual charge made by the attorney to his client is probably ten times that
amount. The fees paid by the litigants bear no closer relation to the state's expense in
maintaining the judicial organization. . . . If the existing system were brought forward
de novo it would be ridiculed as absurd." Id. at 23. See, further, Smith, Dntiar of Jues-
tice, 3 J. Amd. JuD. Soc'y 112, 115 (1919). For an historical treatment of the problem of
costs which takes issue with the views expressed by Mr. Smith, see Goodhart, Costs, 38
YALE L.J. 849 (1929).

44. See note 45 infra.
45. REPORT § 67. American statutes, with few exceptions, have similarly neglected to

provide any assistance in this sphere. Louisiana, however, does specifically prohibit court
stenographers, public officers in charge of records, notaries, and others from charging any
fees to an assisted litigant, unless these fees are made contingent upon the amount re-
covered in the litigation. LA. GEN. STAT. ANN. § 1400 (Dart, 1939). New York permits
assisted litigants to submit typewritten records on appeal, thus saving printing costs. N.Y.
Civ. PRAC. AcT § 558 (Clevenger, 1949). West Virginia makes an assisted litigant
liable for witness fees only if his recovery is sufficient to meet these charges. W. VA.
CODE § 5853 (1943). And the Third and Fourth Circuits have adopted rules pursuant to
Rule 75(o) of the Federal Rules of Civil Procedure permitting appeals to be heard on
the original trial papers. See 32 J. Am. JuD. So&y 118 (1949) ; id. at 155.

46. REPORT § 68. For analagous American provisions see sources cited in note 43
supra.

47. REPORT §§ 181, 182. The Rushcliffe Committee rejected the traditional view
under it forma pauperis statutes that court costs should not be assessed when an applicant
qualifies for assistance. In its place the Committee adopted the view that the assisted
litigant and the Fund should share in meeting the full costs. The Committee stated,
"[assisted litigants] should be in all respects placed in the same position as those who
are able fully to pay the costs involved. . . . This will involve no additional expense
upon the Exchequer for it will pay with one hand and receive with the other." Ibid.
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will be entitled to recover costs against an unassisted litigant as if both were
parties to a privately financed lawsuit.48 The costs recovered are paid in to
the Legal Aid Fund.49 If, however, the assisted person's account with the
Fund indicates a deficit, any money or property recovered is used to help
balance his account.50

If an assisted person is unsuccessful, the bill provides that liability for his
own costs is limited to the amount of his contribution, if any.r ' He will,
moreover, be liable for his opponent's costs only to the extent the court be-
lieves reasonable in the light of his financial circumstances.52  But no reason
appears for foreclosing the right of the opponent eventually to collect costs.ra

Slight likelihood of collectibiity may exist, but to deny this right is tanta-
mount to saying that no money judgment should be given against an unsuc-
cessful assisted defendant merely because the judgment cannot be satisfied at
the time.5- It would, of course, be equally harsh to require an unsuccessful
assisted person to lose his household furnishings and small savings because he
failed in a case which was considered reasonable for him to bring or defend.
But both considerations could be taken care of by allowing a decree for full
costs which could not be enforced until the assisted litigant was able to pay.

48. BiL c. 1(7) (b) and REoar § 173.
Two theories have conventionally been advanced to deny any liability for costs on the

part of an assisted person's unassisted opponent. The first is that liability for costs is the
result of an obligation to indemnify the successful litigant4 and if the assisted person is
unable to pay his costs, he suffered no loss for which he could be indemnified. The second
theory is that since the opponent could not recover costs in the event of his success, it is
only fair that he be relieved of any obligation to pay costs in the event he fails in the
litigation. But these arguments ignore many of the practical aspects of litigation. For
instance, the first theory would prevent the liability of an unassisted opponent for costs
which he would ordinarily have to pay in cases where lawyers represent charitable or-
ganizations without reward. The second theory benefits the wrong people. "It excuses
the 97 per cent. of poor persons' opponents who would normally have to pay costs and it
does not help the 3 per cent. who would normally have their costs paid; it penalizes con-
ducting solicitors and the Treasury in 97 per cent of the cases and it doesn't help them in
the remaining 3 per cent" EGERToN, LEGAL Am 82 (1945). See also note 53 infra.

49. BmLcl. 3 (3) ; SunuARv § 25.
Money already contributed by the assisted litigant to the Fund is returned.

50. Bu cL 3 (4) ; Sumx Y § 25.
51. Bir. c. 2 (2) (e) ; SummARY § 26.
52. Buzcl.2 (2) ; SuminARY§26.
53. It has been recognized in other countries that the obligations between litigants do

not become altered merely because one of them has had the benefit of free legal assistance.
See, e.g., Germany, LEAGuE oF NATiows RE oaRT 136; Sweden, id. at 232, 235; Switzerland,
id. at 270. It has been suggested that the section of the Bill dealing with the assisted
party's opponent was not given sufficient thought. Cohn, Political Parties and Legal Aid,
8 MOD. L. REv. 97, 116 (1945). And if the object of the Bill is to put all litigants in an
equal position, it would seem that the Bill should not tip the scales in favor of the poor
person at the expense of his wealthier opponent. See Cohn, Legal Aid for the Poor: A
Study in Comparative Law and Legal Reform, 59 L.Q. R1v 359, 373-4 (1943) ; Essaro.:,
LEGAL Am 83 (1945).

54. See Cohn, Legal Aid for the Poor: A Study in Comparative Law and Legat Re-
form, 59 L.Q. REv. 359, 374 (1943).
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Answering another financial problem, the Bill provides the attorney with
sufficient funds to meet out-of-pocket expenses. These advances may be ob-
tained from the Area Committee55 by submitting details of the amount re-
quired and the reasons for the expenditure. 5 As a check on excessive spending,
however, the Area Committee is given power to question, refuse, or modify
any proposed expenditure.

Provision for Counsel

Anglo-American statutory measures dealing with the assignment of counsel
in civil cases are rare and most inadequate.58 In those few instances where
counsel is assigned, it is done arbitrarily, with no consideration of the assisted
litigant's personal desires." This mechanistic procedure does injury to an
attorney-client relationship based on intimate confidence and trust, which can
best be guaranteed if counsel is voluntarily selected by the litigant himself.
The Bill accepts this principle. Members of the legal profession are Dot
forced to participate in this plan-only those who volunteer are placed on
panels. And the assisted party may choose whichever attorney he wishes
from a list of those who have volunteered to participate in the program.00

55. For a discussion of the Area Committees see p. 338 infra.
56. RuORT§171 (17).
57. Ibid. Thus, before any expense may be incurred for an expert witness, the solici-

tor must obtain the permission of the Area Committee. REPORT § 171 (19).
58. A representative list of those American states which provide for assignment of

counsel in civil cases may be found in note 4 .supra. Even if all states provided for as-
signment of counsel, the operation of the system under our present in forina pan peels
statutes would probably be a failure, because inadequate provision is made to reimburse
attorneys for their services. See SMITH & BRADWAY, THE GROWTH or LEGAL-AID WoRIK
IN THE UNITED STATEs 28-30 (Dept. of Labor Bull. 607, 1936). For an indication of the
inadequate provisions for paying assigned counsel even in criminal matters see note 64 InfIra.

59. In the United States the selection of a lawyer for one receiving the benefits of an
in forma pauperis statute is usually done by the court, see note 4 stepra, on the theory
that the lawyer is an officer of the court and it is his duty to give free help to those in
need. See SMITH & BRADWAY, THE GROWTH OF LEGAL-AID WORK IN THE UNITED STATES

27-8 (Dept. of Labor Bull. 607, 1936). Some foreign countries have likewise permitted the
judge to select the attorney. See, e.g., Denmark, LEAGUE OF NATIONS REPORT 115; Norway,
id. at 202. In other countries, however, some professional body has made the selection. See,
e.g., Austria, id. at 36; and Czechoslovakia, id. at 110.

60. BILL cl. 5 (3). The Rushcliffe Report outlines in considerable detail the panels
which are to be established and makes it clear that once a client has been accepted for legal
aid he may choose his lawyer from all those who are on the pertinent panel. REPORT
§ 171 (12)-(16). These provisions were adopted in the Bill. See BILL Cl. 5 (3). This
freedom of selection on the part of the assisted litigant will be of real value, for current
indications are that virtually all lawyers will participate in the program.

The Bill also provides that a solicitor on a panel may not refuse to accept a qualified
client unless he is already retained by or regularly acts for another party to the litigation,
or he has so much business that it is impossible for him to undertake more, or unless there
are personal reasons-e.g., because of something that has happened in the past, the solicitor
has told the client that he would not act for him. REPORT § 171 (15). For the view of
The Law Society (see note 74 ,nfra) on this matter see Lund, The Legal Aid and Advice
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Moreover, there are a number of panels covering various types of legal prob-
lems, so that a lawyer who does volunteer may specify the nature of cases
which he is willing to handle.01

The Bill provides for compensation to lawyers who participate in the
plan.6 2- This should benefit lawyers and assisted litigants alike. A full
scale legal aid program will involve countless hours of work for innum-
erable attorneys. Poverty is not a condition for which lawyers are uniquely
responsible, and they cannot and should not be expected to make adequate
legal services available gratuitously to all who, because of their poverty,
are unable to pay for litigation.63 And compensation will also benefit the
litigants, for if lawyers are paid they will undoubtedly devote more time
in preparing their legal aid cases. American states have not yet recognized
these principles, and still require that legal services be donated in civil cases."

Scheme, 4 REcomn N.Y. Crv B.A. 77, 84-6 (1949). Preservation of the client's right to
select his lawyer has been acclaimed in England as being of the greatest value to both the
client and lawyer. See Cohn, Legal Aid to the Poor and the Ruslicliffe Report, 9 MoD.
L. REv. 58 (1946).

61. Members of the Bar will not be compelled to participate in the program. Those
who do may place their names on any panel and upon any number of panels. Barristers
and solicitors may resign at any time after they have completed matters on hand. The
panels which are contemplated are:

a. Advice
b. High Court and Appeals for divorce business.
c. High Court and Appeals for all other civil litigation.
d. County Courts, Coroners' Courts, and Special Tribunals.
e. London agency business.

REPORT § 171 (12).
The County Court panel will be divided into three parts, based on the amount of the

claim. In this manner a member of the bar who is not accustomed to go into the court
for small fees may enroll only on the panel handling the largest claims, and a young man
just starting out may go only on the lowest panel, or on all three if he chooses. See
Lund, The Legal Aid and Advice Scheme, 4 REcoRD N.Y. Crry B.A. 77, 84 (1949). It
should also be noted that solicitors volunteer for duty on panels in their owm names. But
when a certificate is issued to an assistant litigant, it is in the name of the solicitor's firm
so that the firm may transact the business just as if they wvere dealing vdth an ordinary
client. Ibid.

62. Bnmtcl.5 (4)-(6).
63. See Smith, Legal Aid and Advice: The Rushcliffe Report as a Laud-Marb, 33

A.B.A.J. 445, 446 (1947). The prospect of compensation for services rendered w:ill also
attract more lawyers to participate in the plan.

64. Legal aid in criminal matters has not been considered in this Comment, but even
there most compensatory provisions are inadequate. Many statutes speak in terms of
"reasonable compensation," e.g., I-,D. STAT. Amx. § 9-1314 (Burns 1933); AfAss. A =;.
LAws. c. 277, §§ 55, 56 (1932). But this phrase has been spelled out in a most unreasonable
manner. See, e.g., MIN. STAT. AN.. § 611.07 (West, 1947) ($10 per day); Mo,.T. Rxv.
CODES Axx. § 11887 (1935) (reasonable compensation, but not to exceed $100 in a capital
case, $50 for felonies, and $25 for other cases) ; Oir.&. STAT. ANmr. tit. 22, § 1271 (1936)
("reasonable and just" compensation in all cases, but maximum is $25) ; VA. CODE Ann.
§ 3518 (1942) (maximum compensation $25). New York is perhaps the only state which
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The Bill contemplates that lawyers be paid an amount equal to 85% of that
presently allowed when the case is in the House of Lords, Court of Appeal,
and the High Court.65 If the case is in the county court, full scale fees and
costs are to be paid.66

Legal Advice

In addition to providing assistance at the litigation stage, the British Legal
Aid and Advice Bill contemplates separate facilities for obtaining legal ad-
vice. 6 7 Undoubtedly litigation can frequently be avoided if the necessary legal
advice is available and preliminary negotiations are carried out. Private legal
aid bureaus in America, for instance, have been able to settle the vast ma-
jority of their cases without resorting to legal action 6 8

really makes a "reasonable!' provision for compensation. It permits the attorney to rc-
ceive personal and incidental expenses and compensation not to exceed $1000. N.Y. CoDu
Ciu.. PRoc. § 308.

65. BILL, 3d Schedule; REPoRT § 171 (24). The 15% deducted really represents
50% of the profit normally remaining to the solicitor after meeting his overhead expcnses.
The details in computing the compensation permitted to counsel are set forth in the Third
Schedule of the Bill.

66. It was originally recommended that a new county court scale of costs be devised
which would allow for reasonable compensation for attorneys and which would be appll-
cable to all county court actions in which a civil aid certificate was granted, irrespective
of the amount in dispute. See REioRT § 171 (25). In formulating this new scale of costs
the Committee thought that where the claim was for a named amount, the defendant's
solicitor should not recover more than half the claimed amount, and that the plaintiff's
solicitor should not recover more than half the amount actually recovered, though the
judge should have discretion to amend these limits when circumstances warranted. See
STmARY § 23. The Committee's recommendation was not adopted, however, because
it was felt that these limitations on compensation would constitute an unwarranted burden
upon the participating lawyers. Hence, the Bill provides in the Third Schedule that
attorneys will receive their full costs and fees in the County Courts.

67. "With us [in America] 'legal aid' means assistance to poor persons in court or
out of court and of course includes advice. In England 'legal aid' means assistance in
litigation and negotiation but not advice and it includes assistance not merely to the poor
but also to persons of moderate means.

"The giving of advice is called in the English plan simply 'Advice'. It does not in-
clude letter-writing or any negotiating with opposing parties or counsel. In England
the office giving advice has commonly been called 'Poor Man's Lawyer.'" (Italies in
the original). Smith, The English Legal Assistance Plan: Its Significance for American
Legal Institutions, 35 A.B.A.J. 453, 456 (1949). See Ba.L cI. 6.

68. The following figures published by the Boston Legal Aid Society show the dis-
position of cases which it handled during the year 1944.

DisPosrrioNs
A dvice ................................................ 5011
Advice and referred to proper agency .................... 573
Advice and referred to private attorney ................. 778
Referred to small claims court ....................... 158
Discontinued ...................................... 558
Legal papers drawn ............................. 291
Settled ....................................... 515
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In both England and the United States free legal advice is presently pro-
vided by privately established legal aid bureaus, trade unions, local administra-
tive officials, members of the profession who are willing to give advice gratui-
tously, and the like.6 9 To replace these facilities, the Bill contemplates the
establishment of Legal Advice Centres staffed by full or part-time solicitors
who disseminate advice to applicants upon payment of a small fee"0 Although
no upper means limit is prescribed, legal advice may be refused where it is ap-
parent to the solicitor that the applicant is able to engage the services of a
private lawyer.71

Unfortunately, the Bill perpetuates the very narrow British conception of
legal advice, by limiting the service to oral communications between solicitor
and applicant.72 Failure to provide for the obvious techniques of negotiation
and correspondence means that an applicant with anything more than the sim-
plest question must meet the requirements of financial eligibility, and confer
with a solicitor as if he were seeking full legal aid. Furthermore, when the
work of advice is completed a detailed bill must be submitted for approval, a
needlessly complicated and costly procedure 3 It would seem far more satis-
factory to follow the practice of American private legal aid bureaus where le-
gal advice is considered an aspect of legal aid rather than a separate facility.

Won after litigation ................................. 650
Lost after litigation ................................... 23
Refused under Rules of Society .......................... 74
Clients Unable to Advance costs ....................... I

Total ..................................... 8632
Boston Legal Aid Society-Report for 1944, 30 IfAss. L.Q.
Number 1, 55,58 (1945).

69. See RE'ORT 17-22.
70. Bui cl. 6(2). The Report wisely recommends that these Legal Advice Centres

be open in the evening, thus making them most easily available to working people. RE-
PORT § 178 (2). And to make advice available in even the most rural areas, the Report
suggests that itinerant Centres be established-i.e. the Area Committee should arrange
to send lawyers from its own headquarters to fixed places at fixed times. Id. at § 178 (5).

71. BmLu ci. 6 (7). "Persons seeking advice will not be subject to any 'means test'.
Each person will be ex-pected to pay fifty cents for each interview but the solicitor may
waive that. If the lawyer at the Legal Advice Centre believes the applicant can afford to
consult a solicitor in the usual way, he will give him no advice except just that" Smith,
The English Legal Assistance Plan: Its Significan:ce for American Legal In,,stituios,
35 A.B.AJ. 453, 527 (1949).

72. See notes 8 and 67 .supra.
73. In addition, the confined scope of legal advice may discourage capable men from

serving in the Legal Advice Centres established by the Bill. It would seem wise to
extend the functions of legal advice so that they are more in line with those of other
social agencies. Then "such centres would aim at conciliation both in matrimonial and
other disputes and would not separate the legal from the social aspect of the case." See
The Report on Legal Aid, 89 SoL. J. 334, 335 (1945). The importance of cooperation
with other social agencies has been recognized by American legal aid organizations. See
REPORT OF THE Coumnrrrn oN REATIoNS wrrm SociAL AGENcIES To Tnz N.A.L.A.0.
(1934).
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ADMINISTRATION OF THE PROGRAM

Organization
Administration of a project having the wide scope contemplated in the Eng-

lish Bill will be an impressive undertaking. Accordingly the Bill has not pre-
scribed a blueprint for detailed organization and administration. It has
blocked out a broad outline, and cast the job of devising a successful plan of
daily administration upon the Law Society34 The Society will also be respon-
sible for the state-financed Legal Aid Fund, and will be required to submit
yearly financial reports to the Lord Chancellor." An advisory committee,
composed of laymen as well as lawyers, will be established to consult with the
Lord Chancellor on the efficiency and accomplishments of the scheme. 70

The Bill contemplates that England and Wales will be divided into twelve
areas, each having an Area Committee consisting of approximately fifteen
practising barristers and solicitors appointed by their respective professional
organizations. 77 The members of the Area Committee will be appointed for
three years and retire in rotation, although they are eligible for reappointment.
Area Committeemen will receive no salary, but will be entitled to travelling
expenses and a small attendance allowance. The immediate success of the
plan will depend upon the ambition and efficiency of these Committees, for
they must prepare the original panels of volunteer barristers and solicitors,
establish adequate facilities for legal advice, and appoint the needed local
committees.78

The Area Committee will be responsible to the Law Society for all finan-
cial matters, including the collection and payment of costs.70 It must hear all
appeals taken from the local committees on issues of legal eligibility to receive
assistance.80 In addition, the Area Committee determines when more than
one counsel shall be assigned to cases appearing before the High Court.81

Like the Area Committees, the local committees will consist of practising
solicitors and barristers.82 Their main function, determining legal eligibility

74. Biu. cl. 7. The Law Society is similar to the American Bar Association, but 's
far more powerful in the control it exerts over the profession.

75. BILL cl. 7, 8.
76. BiLL cl. 12. Members of the Advisory Committee are to serve without compen-

sation, but will be reimbursed for travel and other expenses which they incur in the course
of their duties.

77. The Rushcliffe Report originally suggested that there be eleven areas. Rra'orT
§ 171 (3). However, the plan of the Law Society now contemplates twelve. See SuM-
MARY § 7.

78. See SUMMARY § 7. For more detailed description of the functions of the Area
Committees see REPoRT§ 171 (4)-(8).

79. SUMMARY §8; REPoRT§ 171 (8) (c).
80. SUMMARY § 8. The only determination made by the Area Committee and local

committee is that of the legal eligibility of an applicant. The question of financial eligibil-
ity is decided solely by the National Assistance Board. See note 23 -supra.

81. SUMMARY § 8.
82. SUMMARY § 9; REPoRT § 171 (9).
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for assistance, will be discharged by sub-committees composed of three to five
members of the local committee.8

Determining Legal Eligibility

The problem of selecting an authority to determine the legal eligibility of
applicants has been a troublesome one in the administration of legal aid. A va-
riety of solutions has been offered. Generally speaking, this task has been per-
formed either by lawyers s8 the court in its discretion s  or by a separate ad-
ministrative board established for the sole purpose.80 Under the British Bill
the dominant role in determining eligibility is played by the practising lawyers
who compose the local committees.

83. Ibid. These sub-committees will be mown as "Certifying Committees" and will
issue certificates which evidence the applicant's eligibility to receive legal assistance. The
local committees -will also be responsible for the maintenance of adequate legal aid fa-
cilities in their own narrow sphere and must report any problems which they encounter
to the Area Committee.

84. The new English plan splits the duty of determining eligibility between a non-
lawyer group, the National Assistance Board (which determines financial eligibility) and
the Law Society (which determines legal eligibility). The practice in England has been
for an applicant to submit his request for legal aid to the "Prescribed Officer" of the
court, who would in turn submit the application to a solicitor, who would make a report
whether and on what terms the applicant ought to be admitted as a poor person. Under
this system the reporting solicitor was made the judge of both financial and legal
eligibility. See RPORT § 8 (b), (c). Although the e.\act procedure varies, private law.,yers
have also had the decisional power in France, LEAU or NArons REPOrT 131 et .scq.,
and Rumania, id. at 210. Generally spealdng, however, it has been rare for practising
lawyers to make this decision. See EGERTON, LEAL Am 58 (1945).

In the case of private American legal aid organizations the attorneys receiving the
applicant determine both legal and financial eligibility. It has been suggested that doubt-
ful cases should be referred to a bar association committee. See S=nTn & BrDwAyv, Tim
GRowTH OF LEGAL-Am -WoRx Ir THE UNITED STATES 123 (Dept. of Labor Bull. 607, 1936).

85. This method has been the most frequent solution to the problem. See, e.g.,
Netherlands, LEAGUE OF NATIONS REPORT 200; Sweden, id. at 233; Venezuela, id. at 406.
For discussion see Cohn, Legal Aid for the Poor: A Study in Comparathec Law and
Legal Reform, 59 L.Q. REv. 250, 263-4 (1943). In the United States enforcement and
administration of in forma pauperis statutes have similarly been left in the hands of the
judge. See, e.g., Whittle v. St. Louis & S. F. Ry. 104 Fed. 286 (Sth Cir. 1900); and see
statutes cited in note 89 infra. For more detailed discussion of the American practice
see Jacoby, Legal Aid to the Poor, 53 HARv. L. REv. 940, 961 (1940) ; and for a critical
view of this practice, see Maguire, Poverty and Civil Litigation, 36 HARV. L. Rv. Z61,
389 (1923) (claiming that judges do not have the time or facilities to carry out this
function) ; compare Cohn, supra, at 267 (arguing that the court should perform this duty
and that any objection of overburdening the court may be eliminated by putting the func-
tion in the hands of a master or registrar).

86. See, e.g., Denmark, LEAGUE OF NATions REPORT 114 (president of police decides);
Norway, id. at 202 (Minister of Justice decides). France (see note 84 supra) might
also be placed in this category, for there a bureau de l'assistance judiciarc-composed
usually of retired judges, avocats (barristers), avou& (solicitors), notaries, court clerks,
etc.-determine an applicant's eligibility for legal assistance. For the detailed discussion
of French, German, and English methods see Jacoby, Legal Aid to the Poor, 53 HAMv.
L. REv. 940, 963-6 (1940).
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A persuasive argument may be spelled out by opponents of lawyer-determi-
nation, on the theory that legal aid is an essential part of the administration of
justice and should therefore be determined by those responsible for justice-the
state or its agent, the courts. It may also be argued that lawyer-determination
neglects the interest of the taxpayer and the assisted party's opponent. Espe-
cially is this true where the assisted party loses, for his opponent may then
claim that the law permitted the legal profession to saddle him with costs when
the profession itself had a stake in the matter sT

In defense of the British position, however, it should be noted that the state
may be the other party in civil litigation and should not have the power to de-
termine its opponents' right to assistance.88 In cases where the cost to the
government would be high, there may be a tendency to deny eligibility. Fur-
thermore, possible antagonism among the profession toward the program
would be minimized by permitting lawyers themselves to determine eligibility.
Lawyers have administered the private legal aid programs in the past; it
would seem unwise to ignore the value of their experience by establishing
some new and untried organization to handle this essential element of the plan,
particularly since determination of a prima facie case requires legal training.

Although most states in this country give the judge power to determine
eligibility for state assistance, 9 the court has neither the time nor the facilities
to carry out this function with any degree of accuracy. It is significant that
the State of Washington, which has the most extensive and recent statutory pro-
visions relating to legal aid, has made it the duty of the bar association, rather

87. 'See generally EGnaroN, LGAL Am 58-65 (1945); Cohn, Legal Aid for the Poor:
A Study in Comparative Law and Legal Reform, 59 L.Q.Rnv. 250, 265-6 (1943); Cohn,
The Political Parties and Legal Aid, 8 MoD. L. Rzv. 97, 106 (1945).

88. See REPoRT §§ 128-31. "There was almost unanimity amongst witnesses that any
scheme evolved should be administered by the lawyers. Some witnesses at first suggested
that there should be a State scheme or a scheme administered by local authorities, but
nearly all agreed eventually that a scheme administered by the lawyers would be the best.
We think that the reasons given by the Labour Party and by the Association of Munici-
pal Corporations in their memoranda summarize the views of the various witnesses. The
following is an extract from the Labour Party's memorandum:

"'There are obvious objections to the State itself establishing and maintaining legal
advice bureaux. Not the least of these objections is that the State itself is directly or
indirectly affected by many of the claims upon which such bureaux would have to advise.
Nor, in the opinion of the Labour Party, is it desirable that the local authorities should
be entrusted with the duty of establishing and maintaining legal advice bureaux....
Differences, political or otherwise, might well arise were a local authority to be held
responsible, directly or indirectly, for the advice given in any particular matter. More-
over, it has to be borne in mind that many local authorities, particularly those concerned
with passenger transport undertakings, are themselves frequently Parties to litigation.'"
Id. § 129.

89. See, e.g., ARK. STAT. ANN. § 27-403 (1947) ; CoLo. STAT. ANN. c. 43, § 22 (Supp.
1947) ; ILL. ANN. STAT. C. 33, § 5 (Supp. 1948) ; IND. STAT. ANN. § 2-211 (Burns, 1933) ;
Ky. REv. STAT. § 453.190 (1948); LA. GEN. STAT. ANN. § 1400 (1939); Micu. STAr.
ANN. § 27.738 (Henderson, 1936); Mo. Rxv. STAT. ANN. § 1404 (1939); W. VA. CODn
§ 5853 (1943).
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than the judge, to determine eligibility.00 As a check of the bar's exercise of
this power, however, it may be wise to give the courts discretion to deny com-
pensation to any attorney who abuses the profession's favored position by par-
ticipating in an obviously ill-founded action.0 '

Financing the Program

A financial memorandum attached to the Bill estimates that establishment
and maintenance of the necessary administrative machinery would cost ap-
proximately 1500,000 ($1,400,000).9"2 In addition, the memorandum sets the

90. Under the Washington plan the board of county commissioners is given the power
formally to declare the existence of a demand for legal aid. This declaration must in-
dicate the amount of county funds available for financing a legal aid bureau. The State
Bar Association must then, within sixty days, create a legal aid bureau having as a di-
rector an attorney residing in that county. Supervisory powers over all the legal aid
bureaus are given to the Board of Governors of the State Bar Association. This includes
the determination of legal eligibility for assistanci. See WAsH. Rnv. STAT. Ami. § 10007-
207 (Remington, 1940). The statute contemplates that county funds are to be disbursed
by the bar association, and provides that no attorney's fees are to be paid by assisted
litigants, although fees and court costs collected from third parties become part of the
bureau's fund for operating expenses. A nominal (fifty cents) registration fee is demanded
of all applicants, and no legal aid will be given in cases which a private attorney would
handle on a contingent fee. See VASH. Rmv STAT. Axx. §§ 10007-209; 10007-210 (Rem-
ington, 1940). For a discussion of the Washington plan see Jacoby, Legal Aid to the Poor,
53 HHAv. L. REv. 940, 947-9 (1940). And see Luccock & Kaminoff, A General Review
of the Work of the 1939 Washington Legislature, 14 'VAsIL L. Rnv. 181, 194 (1939) ;
Smith, Interest of the American Bar Association in Legal Aid Work, 205 Ammxa.s 108,
112 (1939). Allowing the State Bar Association to administer public funds may re-
duce the possibility of political influence corrupting the expenditure of these monies. See
SMnm, JusTIcE AND Tmn Poor 186 (3d ed. 1924) ; SmrH & B~mnwAv, Tn. Gnowr
oF LEGAL-AID Wox Ix THE UxrrTE STATES 136 (Dept. of Labor Bull. 607, 1936). But
in comparing the Washington plan with that of another state, it must be remembered that
the Washington Bar Association is closely integrated, state-wide, and incorporated-
while that of many states is an informal organization having only local influence. See
Beckwith, Surveying the Need for Legal Aid, 205 ANxAL.S 9, 13 (1939) ; Gorsuch, In-
terest of State Bar Associations in Legal Aid Work, id. at 118.

91. This protective device is employed in Sweden with apparent success. See Garri-
son, Legal Service for Low Income Groups in Sweden, 26 A.B.A.J. 215, 216 (1940). The
fact that such a simple check is effective is most significant, especially since Swedish legal
aid provisions enable litigants to go through a law suit without any personal expense.
To qualify for legal aid an applicant need only make a statement, confirmed by a public
official or other well known person, that he can't pay for the conduct of the litigation.
Id. at 215. See EGERToN, LEGAL AID 45-6 (1945). Under this system more than half
of the total population of Sweden is eligible for legal aid. Garrison, supra, at 213. Per-
haps the success of the Swedish plan is in large measure due to the healthy competition
between private practitioners and the legal aid bureau for the privilege of assisting the
needy litigant. See Maguire, Legal Aid in 9 ENcy. Soc. Sci. 319, 322 (1931). For a
most enlightening comparison between the Stockholm Public Institute for Legal As-
sistance and the Milwaukee Legal Aid Bureau see Garrison, supra, at 218-20, 293-4.

92. See Financial Memorandum, incorporated as part of the Bill. The Rusheliffe
Committee had earlier put this figure at £200,000 ($560,000). Rr.POT § 190.



THE YALE LAW JOURNAL

total annual expenditures when the scheme is in full operation at £4,370,000
($12,236,000). 93 Of this amount it is expected that £2,370,000 ($6,636,000)
will be met in contributions received 4 and costs recovered.5

Since no complete and authoritative study on a nation-wide basis has ever
been made for the United States, it is difficult to estimate the cost of a coin-
prehensive legal aid program for this country. Admittedly, great expense will
be incurred if aid is given to those who can pay part of the cost, 0 and hereto-
fore most programs have excluded this group. But if those who object to in-
cluding these litigants also give credence to the principle of equal protection,
they are forced into advocating that either the government or private sources
finance the full costs of litigation. To impose this burden on the govern-

93. See Financial Memorandum, incorporated as part of the Bill. Paragraph 9 of
the Financial Memorandum estimates the total annual expenditure breakdown to be as
follows:

Cost of administration (Law Society Area and Local Committees, Legal
Advice Centres) .................................................... 500,000

Legal Advice in England and Wales ..................................... 200,000
Legal Advice Overseas .................................................. 100,000
Divorce Cases where the amount of contribution is under £10 ............. 300,000
Other litigation ......................................................... 3,000,000
Cost to National Assistance Board ..................................... . 20,000
Cost of criminal cases ................................................... 250,000

4,370,000
94. Each assisted person must contribute towards all costs from his income and

capital above the statutory exemption. See note 23 supra.
95. These are costs recovered from the unsuccessful opponents of assisted litigants.

See notes 48 and 50 supra.
96. It is interesting to note, however, that Sweden, which has long fostered a pro-

gram comparable to that proposed in the British Bill, has spent only .5 million kronor,
or 1/360th of its total expenditures for social purposes, in order to meet the costs
of such an undertaking. See EGERTON, LEGAL AID 45-6 (1945).

No rational argument can be advanced in support of the proposition that lawyers
alone should bear the full costs of any legal aid program. The days of large private
donations to support legal aid are gone. (For some examples of early American
methods of privately financing legal aid see MAGum, THE LANCE oF Jusvicn 253-68
(1928).) It would therefore seem that the government should undertake the respon-
sibility of financing legal aid to the degree that such a program is not self-liquidating.
Government financing should not endanger the independence of the legal profession, As
Egerton has observed, "Many public services are dependent on Government grants
but are free from interference within the proper sphere of their activity .... The
integrity of the organizations and a right of inspection are the sole guarantees that
the money will be properly applied.... There is no reason to think that the amount
of the grant which would be required would alarm a Treasury accustomed to the expendi-
tures of the last few years and committed to a large expenditure on social services in
the future." EGERTON, .supra, at 130.

The possibility of using some form of either voluntary or compulsory insurance
to finance a legal aid program has been considered. Generally speaking, however, this
has been deemed an inappropriate use for insurance; the risk of litigation is not suf-
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ment goes even further than the British Bill.97 And to suggest that private
sources undertake full financing is to ignore their inadequacies under the much

more limited program which exists today."
If state-supported legal aid were adopted in the United States, federal

grants-in-aid would probably provide the best means for sustaining the
scheme.99 This technique has already been used successfully to cope with a

host of problems concerning the economic underprivileged0 0 and would seem
the most opportune method of integrating a federal-state-local program.

CONCLUSION

The British government and legal profession have concluded that the need
for legal aid demands government action. So far in the United States this
problem has been considered beyond the province of either the state or na-
tional government. It has rather been left to the philanthropy of private citi-

zens and the sacrifice of public-spirited lawyers. In consequence, most law-
yers are in competition to serve less than 10% of the population-those able
to pay the costs of litigation. A great untapped demand and need for low

cost legal services remains. Fewer than 2% of those earning less than $2,500
ever consult lawyers. 10 '

The British have come to grips with this problem. Their solution, though

basicaly sound, may not be fully applicable to our federal form of government,
where court organization varies from state to state. -0 2 No categorical solution
may be offered to solve the individual problems raised in the several states.10 3

These facts do seem dear, however. Existing in forma pauparns statutes are
wholly inadequate.' I 4 Private funds are not able to meet the demand for legal

ficiently high to warrant an individual's budgeting for the possibility. For further details
see EaEnozx, LEGAL Am 128-9 (1945); Jacoby, Legal Aid to the Poor, 53 Hinv. L
Rv. 940, 972-3 (1940); Stone, Certain European Legal Aid Offices, 25 CALW. L REv.
52, 60 (1936).

97. EGERToN, LEGAL Am 127 (1945).
98. See notes 6 and 7 supra.
99. See Elson, The Rushcliffe Report, 13 U. oF CHIL L. REV. 131, 143 (1946).

100. Among the problems which have been attacked by means of the grant-in-aid are
public housing, education, relief, old age assistance, maternity problems, assistance to
the blind, and assistance to physically and mentally handicapped children.

101. Elson, supra note 99, at 141-2. Also see Report of the Special Conmnittee on Legal
Service Bureaus, 66 A.B.A. REP. 321 (1941).

102. Court costs similarly vary as does the prevalence of certain types of actions.
103. The type of legal aid organization will depend entirely on local need, com-

munity preference, and a willingness to support the enterprise. In any case, all legal
aid bureaus should operate in cooperation with other social service agencies, and should
provide a quality of service equal to that of a private law office, for othenvise the
principle of equal protection is a meaningless platitude. See Baowzxa, Vxnx Yoga
CLIENT NEEDS A LAwRm 2.

104. "The fact is ... that this form of action, even when it legally e.'dsts, contributes
little or nothing toward the solution of the problem of bringing justice within the reach
of the poor." VILLOUGHBY, PRINCIPLEs OF JUDIcIAL AmniNsTATox 575 (1929). For



THE YALE LAW JOURNAL V

services, and these funds are steadily decreasing. Institutional arrangements
such as small claims courts and workmen's compensation boards can at best
meet only a small part of the need. If we are to turn the present fiction of
equal protection into a reality, it is the duty of the government to provide ade-
quate facilities which will enable all citizens to obtain necessary legal assist-
ance. At the same time it is of vital importance that the legal profession be
left reasonably free of government control.

A thorough study should be made in the United States to ascertain the ex-
tent and variety of the need for legal services. 10 5 In cooperation with existing
private facilities and the state bar associations, determinations should then be
made as to the institutional arrangements best suited to provide legal aid and ad-
vice in each state. These steps would not be inconsistent with our political
philosophy. Rather they would lead to a democratic solution designed to
remedy a national need, and would create greater respect for law and the
lawyer.

the view that the present fragmentary in forma pauperis statutes should be entirely
scrapped, see Maguire, Poverty and Civil Litigation, 36 HAuv. L. Rv. 361, 390 (1923).

105. The Survey of the Legal Profession, under the direction of Reginald Heber
Smith, Esq., is now engaged in a vast survey of lawyers and the law-and problems
related thereto. It is to be hoped that this undertaking will shed enough light to enable
the legal profession and the government to take constructive steps to improve our legal
aid facilities. For a description of this project see Porter, Surveying the Legal Profes-
sion: in Whose Interest, How, and to Test What Hypotheses?, 32 J. Am. JUD. Sod'
134 (1949).
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