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THE NEW YORK STATE COMMISSION AGAINST
DISCRIMINATION: .4 NEW TECHNIQUE FOR
AN OLD PROBLEM
DESPITE long-standing Constitutional prohibitions' and manifest incompatibility with the American philosophy, discrimination against minority groups
2
displays itself in every phase of life and has become deeply rooted in employ1. U.S. CoNsT. AimxNs. I, V, XIV, XV. See Hale, Rights Under the Fourteenth
and Fifteenth Amendments Against Injuries Inflicted by PrhateInditiduals,6 LAw. GUn
Rnv. 627 (1946).
2. Organizations fostering discriinmation still rear their ugly hoods. See CArtLso.n,
UNDER CoVa (1943) and THE Pr.orrms (1946); Lee, Ku Klux Klan, 2 EDimaAL Ras.
REP. 447 (1946) ; N.Y. Times, Feb. 23, 1947, § 4, p. 10, col 5; Id. Mar. 28, 1947, p. 48,
col. 4 (Columbians).
The extent of discrimination against the colored population, the largest national minority, is documented by such works as MyRDAL, AN A=mcA Dnz-PsA (1942); licTHE LEGAL STATUS or THE
WriaAm.s, BROTHmS UNDER THE Snmx (1943); MLGU
NEGRO (1940). See, e.g., Note, Negro Disenfranchisement--aChallenge to the Constitu-
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ment practices.3 SCAD, New York's State Commission Against Discrimination, 4 is weaponed for a new attack on this problem: administrative enforcement of a law prohibiting discrimination in employment.
In view of
tion, 47 COL. L. REV. 76 (1947); Popham, White-Primary Plans Have Split the South,
N.Y. Times, Mar. 16, 1947, § 4, p. 7, col. 6; Kahen, Validity of Anti-Negro Restrictive
Covenants: A Reconsiderationof The Problem, 12 U. OF Cm. L. Rmv. 198 (1945); Note,
Anti-Discriminatios Legislation and International Declarations as Evidence of Public
Policy Against Racial Restrictive Covenants, 13 U. or CHI. L. REv. 477 (1946); N. Y.
Times, Mar. 13, 1947, p. 29, col. 6; id., Mar. 14, 1947, p. 19, col. 4 (discrimination in New
York City public housing); AMERICAN CIVIL LIBERTIES UNION, RACE PRACTICES OF NATIONAL AssocIATIoNs (1945) ("semi-public associations" such as learned societies) ; WILSON,Jim CRoW JoINs Up (1944) (U.S. Armed Forces) ; N.Y. Times, Feb. 27, 1947, p. 11,
col. 2 (barber shop) ; id., Mar. 17, 1947, p. 16, col. 3 (restaurant) ; White, Mixed Audiences,
id. Nov. 24, 1946, § 2, p. 3, col. 1; id., Apr. 1, 1947, p. 18, col. 7 (health & welfare).
For laws requiring segregation in transportation, amusements, penal and welfare institutions, separate telephone booths, etc., see KONViTZ, THE CONSTITUTION AND CIVIL RIGHTS
234-41 (1947).
3. Employment data demonstrating discrimination are presented infra p. 841. Detailed statistics may be found in THE NEGRO HANDBOOK 91 et seq. (1947). Discrimination is
the only valid explanation of the figures; see Palmer, Discriminationin Urban Employmcnt,
52 Am. J. SOCIOLOGY 357 (1947). For a general study of economic discrimination against
Negroes, see WEAVER, NEGRO LABOR (1946).
Employers are not the only ones who discriminate in employment. Veterans in 1946
were asked their religion by approximately 25% of private employment agencies throughout
the country and 20% of employing firms. 18 LAD. RE . RE'. (Lab. Rel. Ref. Man,) 119, 123
(FEPC Final Report 1946). For accounts of discrimination by trade unions, see NORTHROP,
ORGANIZED LABOR AND THE NEGRO (1944) ; Johnson, 'Negro Workers and OrganizedLabor
in 1 YEAmwooK OF AEmRICAm LABOR 363 (1945) ; Note, 56 YAIx L.J. 731 (1947). For discussion of educational discrimination, see The 'Negro's War, Fortune, June, 1942, 77, 15860 (war training courses) ; Kingdon, Discriminationin Medical Colleges, 51 THE AM. MERcty 391 (1945) ; Dodson, Religious Prejudice in Colleges, 53 id. 5 (1946) ; KoNvnz, op.
cit. supra note 2, at 230-4 (statutory discrimination in education) ; N. Y. Times, Mar. 14,
1947, p. 16, col. 4 (medical schools) ; id. Mar. 27, 1947, p. 3, col. 8 (industrial training).
For a current effort to achieve equality of opportunity in one field, see Grutzner, The
Arts vs. Bias, N.Y. Times, Mar. 16, 1947, § 2, p. 3, col. 7.
The legal background of the problem is discussed in Bernhardt, The Right to a Job, 30
CORN.L. Q.292 (1945) ; Dublirer, LegislationOutlawing RacialDiscriminatlionin Employment, 5 LAW. GumD REV. 101 (1945) ; Murray, The Right to Equal Opportunity itEnployment, 33 CALI. L. REv. 388 (1945).
4. Created by N. Y. Laws 1945, c. 118, enacted March 12, 1945, effective July 1, 1945.
N.Y. ExEc.LAW. Art 12, §§ 125-36. Hereafter cited by section.
The text of the Law and current materials may be found in: 3 BNA EMPLOYMENT Rrx.
Div. 620; 2A CCH LAIL LAW SERVICE 44,500; P-H STATE LAB. LAWS (3 LAD. EQui,.)
44,001 ; 3 RiA LAB. COORDINATOR § S-6,701. The Law is indexed in LAB. REL. RE'. § 106.

5. Only two other states, New Jersey and Massachusetts, have enacted such laws. N. J.
Laws 1945, c. 169, enacted April 16, 1945, actual operation begun on July 1, 1945. 18 N. J.
STAT. ANN. c. 25 (West, Supp. 1946). Mass. Laws 1946, c. 368, enacted May 24, 1946, operation begun Aug. 26, 1946. These laws are virtually identical with New York's, although the
New Jersey agency operates a Division Against Discrimination in the Existing Department
of Education. See Pesin, Summary, Analysis and Comment on "Anti-Discrimnation" or
"FairEmployment Practice"Legislation of New Jersey, 68 N.J. L. J.217, 222 (1945). Cf.
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sustained public interest in similar legislation,0 the Law Against Discrimination and SCAD's experience since it began operation thereunder in July, 1945,
may appropriately be studied and the new technique measured against the old.
THE OLD TECHNIQUE: LEGISLATION WITHOUT AN ADXINISTEATIvE AGENCY
Prezieus Legislatiom. While many states and the Federal Government have
laws against discrimination, most of the acts deal with fields other than employment, and enforcement is generally left to the judicial process.7 Pioneer
legislation following the Civil War protected minorities as customers rather
than as employees, and forbade racial and religious discrimination in the accommodations offered by inns, carriers and similar businesses.8 The small
number of reported cases under these laws, while not a wholly accurate criterion, suggests their inefficacy. 9 The probable causes for nonuse of the sancNote, Ives-Quinn Act-The Law Against Discrimination,19 ST. Jor .'s L. Rm. 170, 174-5
(1945).
The three state agencies work closely together. 2 SCAD A.N. REP. 18 (1947) ; 1 N.J.
Div. AGAmsT Disc. ANN. REP. 6-7 (1946) ; 1 MASS. FEPC ANN. REP. 8 (1946).
In two other states legislation on discrimination in employment has established agencies
empowered to make only studies and reports. Ind. Laws 1945, c. 325; Wis. Law.s 1945, . 490.
For Municipal action, see Elson and Schanfield, Local Regulation of Discrininatory
Employment Practices,56 YALE-L.J. 431 (1947).
6. In 1947, at least 37 bills, concerning fair employment practices mostly modelled on
the New York Law Against Discrimination, were introduced in 21 states. They are briefly
summarized in 2 LAw & Soc. AcrioN 51 (1947).
In Congress, Senator Ives, the former Assembly majority leader, has introduced a bill
"patterned largely" on the New York Law. N.Y. Times, Mar. 28, 1947, p. 16, col. 3. At least
six bills have been introduced in the House in 1947. 19 LAB. Ra. RE.P. (Labor-Management) 194 (1947).
In New York, similar legislation in the field of education was almost passed this year.
N.Y. Times, Feb. 26, 1947, p. 27, col. 5; id., Feb. 27, 1947, p. 13, col 3; id., Mar. 5, 1947, p.
27, col. 5.
Both Presidential candidates in 1944 favored a permanent FEPC. Sr:n. RE. No.
290, 79th Cong., 1st Sess. 2 (1945). Both candidates in the recent Chicago mayoralty campaign favored the enactment of state legislation such as the Law Against Discrimination.
N.Y. Times, Mar. 9,1947, § 4, p. 6, col. 3.
7. The most up-to-date survey is KoNvz, op. cit. stpranote 2. Eighteen states have
legislation dealing with discrimination. The statutes are compiled ibid. in apps. S (N.Y.), 9
(N.J.) and 10 (other 16 states).
New York statutes against discrimination in field other than employment are: ALcoHoLic Brv. CoxTRoL LAW § 65; CIvm RIGnTs LAW §§ 40-1; EnucooN LAw § 970; PEnAL
LAW §§ 514,700-1, 772-a, 1191; PuBLIc HousING LAW § 223; TAx L,xw § 4 (6). For statutes on discrimination in employment, see notes 11-17 infra.
For discussion of the Federal laws, see Biddle, Civil Rights and the Federal Lazo in
SAFEG RuDING CivL LmErY TODAY 109 (1945) and Clark, A FederalProsecutorLooks at
the Civil Rights Statutes,47 CoL L. REv. 175 (1947).
8. Stephenson, Race Distinwtions in American Law, 43 Am. L. Rnv. 547 (1909). For
cases, see Note, 49 A.L.R. 506 (1927). For brief survey, see Statute, Cit1 Righ s-No-w
York Anti-DiscrhninationLaw, 21 N.Y.U.L.Q. Rrv. 134 (1946).
9. There have been to date approximately 45 reported cases under New York antidiscrimination laws. 7 ABBorr NEW Yoax DIGE T 778--82 (19-9) and 2 id. (1944 Cum.
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tions thus created include the economic inability of the typical victim of
discrimination to pursue litigation through its uncertainties, delays and expenses, the lack of clear allocation of responsibility between state and local
law enforcement officials, and the lack of specialized knowledge of discrimination by the regular state law enforcement staffs. 10
New York statutes dealing with discrimination in employment prior to the
Law Against Discrimination did not affect private employers generally. The
acts were directed at the state, either directly as an employer of jurors, 11
teachers,' 2 public works employees' 3 and civil servants, 14 or indirectly as overseer of attorneys, 13 utilities' 0 and defense contractors. 17 No reported case has
been found under any New York law prohibiting discrimination in employment.18 A 1942 statute assigning enforcement of certain Civil Rights Laws to
Supp.) 90-2. 8 McKINNEY CONsoL. LAWs OF NEW YORK 37-42 (1946), id. (1946 Cum.
Supp.) 16-23. There are "about a hundred" reported American cases on anti-discrimination
laws. Note, 39 CoL L. Rav. 986, 999 ri.81 (1939).
Some successful actions, however, are not reported. For recoveries in New York see,
e.g., 3 INT'L JURiD. Ass'N BULL No. 8, p. 2 (Jan., 1935) ; 4 id. No. 4, p. 2 (Sept., 1935) ; 1
LAW & Soc. AcrloN 2 (1946). Cf. White, supranote 2, col. 2.
10. KOiVIZ, op. cit. supra note 2, at 124-5; HearingsBefore New York State Tenporary Commission on Discrimination,156, 433-4 (1944) (not published) ; Note, 39 COL. L.
Rv. 986, 1002 (1939).
Only one state, Illinois, has created a special division for civil rights in the State Attorney General's office, but this division "has shown no signs of activity." Maslow, The Law
and Race Relations,244 AiNALS 75, 76-7 (1946). Some prosecutors are of course not sympathetic with the enforcement of anti-discrimination legislation. Id. at 75-6.
The Department of Justice established a Civil Rights Unit (now Section) in 1939, but
this "imposed on itself a policy of self-limitation." KoNvrrz, supra, at 65. But see Biddle,
supra note 7, at 134 et seq.
As companion to the Law Against Discrimination, the Legislature assigned responsibility for enforcement of laws against discrimination to the Attorney General. N.Y. Laws
1945, c. 813, ExEc. LAW § 62(9), (10).
11. Civml RIGHTs LAw § 13 (1909).
12. Id., § 40-a (1932) covers only religious discrimination.
13. LABOR LAW § 220-e, (1935) provided that all public works contracts should contain
a clause against discrimination in employment because of race or'color, under penalty of forfeiture of outstanding fees for repeated offenses. Discrimination in "public employment" in
New York has been barred-on the statute books-since 1881. PENAL LAW § 514, makes such
a discrimination a misdemeanor, punishable by fines ranging from $50 to $500.
14. CiVi. SEavicF LAw § 14-b (1939). Enforcement is lodged in the state civil service
commission, which has the right of review of decisions by municipal commissions.
15. JUDIC. LAW § 467 (1909).
16. CIVIL RIGHTS LAW § 42 (1933).
17. Id. § 44 (1941) covers only refusal to employ.
18. Tuttle, The New Law Against Discrimination,17 N.Y.S. BAR Ass'N BuLL. 76, 79
(1945). No reported prosecution was found under such laws in any of the other states,
Maslow,supra note 10, at 77 n.12.
Summaries of state legislation against discrimination in employment appear in FEPC
FrsT REPORT 148-50 (1945) and Murray, supra note 3, at 417-22, table at 418.
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an existing state agency' 9 apparently did not hange the picture. The Temporary Commission which reported the basic proposals for SCAD to the New
York Legislature almost unanimously recommended a strong, separate, new
administrative agency. -0 It reported that discrimination in employment involved matters "extremely subtle and complex. The matter of enforcement,
therefore, cannot be left to routine officials." 2' 1
The Problem. Employment studies indicate the extent to which the old

legislation failed to induce equal job opportunity for minority groups in New
York State. The Temporary Commission on the Condition of the Colored

Urban" Population 2 in its 1939 Report stated that it "was at a loss to understand how Negroes in . . . the up-State region managed to make a living and

to survive starvation."23 In New York City in December 1937, the median
annual salary of wage earners was $1721 for white and $1206 for colored.24

Negroes in the City were 6.1% of the total working force, but 26% of the
unemployed; in Buffalo, the figures were 3% and 2 0o.2 Since the end of
the war there are indications of comparable ratios.2 0 Studies of discrimina-

tion against Jews are not as comprehensive but reveal a similar pattern: difficulty in gaining employment in all fields and some lines of work almost

completely closed.27 While common knowledge might indicate that discrimination against Catholics is as acute, the complaints to SCAD show a less
serious problem.28
FEPC: Tranuition Agency. During the national defense program maxi19. Crvn RiGHTs LAw § 45 empowered the Industrial Commissioner to "enforce," without granting additional means, §§ 42-4. See notes 16-7 supra and infra p. 843.
20. Of the 24 Commissioners, only 3 dissented. RFP. N.Y.S. TEM. Co M. AGAmsT
Disc. 29 (Leg. Doc. No. 6,1945). Hereafter cited as REP. Tnm,. Comm-.
21. Id. at 49.
22. Created by N.Y. Laws 1937, c. 858; extended for one year, id. 1938, c. 677. For
general discussion of the 1938 Report, see Note, 39 CoL. L. REv. 986 (1939).
23. 2 REP. N.Y.S. T=n. Com.m ox CONDITioz or CoxoRa Urwnl Pop. 41 (Leg. Doe.
No. 69, 1939). In Rochester, only 70 Negroes were employed of over 35,000 employees in
"large factories and wholesale and retail establishments"; in Syracuse, 15, in 10228; in the
Triple Cities, 4 in 28,932; in Poughkeepsie, 12 Negroes were employed in one plant, while in
others employing a total of 5,252, there were only 7 Negro employees. Ibid.
24. Id. at 38.
25. N.Y.S. VAR CouNcU. ComirraEu ox DIScRiMINATIxo im Em
MANAGEMENT CAx INrmrA NERom nTNWAR INDusTayR 3-4 (1942).

ENTovsnrr,
How

26. 18 LAB. Rm REP. (Lab. Rel. Ref. Man.) 119, 121 (FEPC Final Report 1946). "In
New York City employment since V-J day has dropped 2251; non-white employment 45%.
In the month after V-J day, Negro employment nationally fell three times as much as white
employment" Political Guide, Nov., 1946, p. 2, col. 1.
27. During the war, an investigator of a Jewish organization applied for office work in
which she was well qualified to 100 firms, to be told "a Jew was not acceptable" 91 times.
RAusm ,NBusH, JoBs %VrrHoU Cza. oR COLOR 9 (1945). FEPC Fmsr Rrroar 100-1, 143
(1945). See, e.g., Levinson, Are Insurance Companies Biased?, Congress Weekly, Dec. 27,
1946, p. 10.
28. Of 578 complaints to the end of 1946, only 5 were based on Catholicism. 2 SCAD
A-x. REP. tables following 11 (1947).
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mum efficiency was demanded, but the practice of discrimination resulted in
an obvious waste of manpower by raising barriers completely foreign to individual abilities. Efforts to counteract discrimination by new techniques were
therefore undertaken by the Federal Government. The early national defense
production boaids (the National Defense Advisory Committee and the Office
of Production Management) set up units to maximize the utilization of the
labor of minority groups.2 9 Pressure instigated by Negro groups80 caused
President Roosevelt to establish a Fair Employment Practice Committee in
June, 1941.31 The Committee did not gain independent status until 194382
,and ceased functioning in June, 1946. During its five years of life the Committee closed almost 5000 casesa4 based on discrimination because of color,
creed and nationality. 5 Complaints to the agency covered every phase of employment,36 and were directed against employers, unions and the government
29. FEPC, AND NEGRO EMPLOYMENT AND TRAINING AND MINORITY GROUPS BRANCHES
OF THE LABOR DMsIoN OF OPM, MrNo'mxs IN DEFENSE 10-3 (1941); WzEAvm op. cit.

supra note 3, at 131 et seq.
30. "The President's proclamation would have caused more enthusiasm among the
Negroes, and probably a quicker response throughout the country, had it not been so clearly
the result of pressure." The Negro's War, Fortune, June, 1942, pp. 77, 80. Under the leadership of President Randolph of the Porters' Union, a march on Washington of 50,000 Negroes
to symbolize the difficulties of their race in gaining war employment was scheduled for the
first week-end in July, 1941; the FEPC was established on June 25. See Brown, Amcrican
Negroes and the War, 184 HARPes 545, 548-50 (1942).
Discrimination by Southern railroads and railroad unions was, perhaps, the chief cause
of the Negro exasperation. This discrimination persists. See Note, 4 LAW. GUILD REv. No.
2, p. 32 (1944) ; Tunstall v. Brotherhood of Locomotive Firemen, 148 F.2d 403 (C.C.A. 4th
1945), following 323 U.S. 210 (1944) ; Steele v. Louisville & N.R.R., 323 U.S. 192 (1944).
31. 3 CoDE FED. REGs. 957 (Cum. Supp. 1943) (Exec. Order No. 8802).
32. Id. at 12§0-1. (Exec. Order No. 9346). Compensation of $10,000 was provided for
the Committee members; previously, no compensation was provided. FEPC was originally
established in OPM, which in January, 1942, was replaced by the War Production Board,
whence the Committee later was transferred to the War Manpower Commission. Id. at
1326-7 (Letter of July 30, 1942, to WMC Chairman McNutt, from President Roosevelt).
For discussions of the first years' work of FEPC, see Patch, Racial Discrimination and the
War Effort, 2 EDrroRIAL REs. REP. 1, 11-4 (1942) ; Note, 3 LAW. GUILD REv. No. 1, p. 32
(1943) ; Supplement on FEPCin 1 YEARBOOK OF AmERIcAN LABOR at 393 (1945).
33. 18 LAB. RE.. REP. (Lab. Rel. Ref. Man.) 118 (Letter of June 28, 1946 tendering
resignation of members of FEPC to President Truman).
34. Id. at 119 (FEPC FINAL REPORT 1946). From June, 1941, to the end of 1945, FEPC
received over 12,000 complaints. Huddle, FairPractice in Employnncnt, 1 EDITORIAL REs.
REP. 33, 42 (1946).

35. Over 80% of the 'cases closed from July, 1943, to December, 1944, involved race.
These were almost entirely filed by Negroes. Almost 10%, filed chiefly by Jewish complainants, concerned creed. Of the remainder, involving ancestry, over half involved cases
founded on alienage. FEPC FIRsT REP. 37-9, 126 et seq. (1945). The Law Against Discrimination does not involve discrimination against aliens; see note 99 infra.
36. Almost half of the 4,081 cases docketed in the 18 months following July 1, 1943, involved refusals to hire; 12% involved discriminatory dismissals; 10%, refusals to upgrade.
For the remaining 1,281 cases there are listed 18 different discriminatory practices. Id. at
132.
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itself.37
he efforts of the FEPC apparently contributed to increased utilization of the labor potential of minority groups, in terms of both the number
employed and the proportions in skilled employment. 8
As the first experience with application of the administrative agency technique to discrimination, the achievements and difficulties" ° of FEPC constituted a sketchy textbook for the creators of SCAD. ° The chief legal
defect of FEPC, corrected in the Law Against Discrimination, was lack of
enforcement powers. Never gaining statutory authority,' FEPC on paper
relied ultimately on the President or other agencies for enforcement, t and in
practice was forced to depend on voluntary compliance, since its "directives"
could be-and usually were--disregarded with impunity 43 FEPC taught the
37. Almost 25% of the complaints were directed against the government, almost 70%
against business and over 5% against unions. Id. at 38-42, 121 c seq.
38. Id. at 65 et seq. "Negro war employment increased steadily throughout the war period, while total war employment declined steadily from peals in late 1943 and early 1944."
18 LAB. REx- RP. (Lab. Re. Ref.Man.) 119,121 (FEPC FmnA Rxo,'r 1946).
39. President Truman referred to "a continuous barrage of criticism and harassment."
3 BNA EMNPoYM .T REP. 616:7 (Latter accepting resignation of FEPC members, June
28,1946).
40. "... it was the operation of the Fair Employment Practice Committee which gave
genesis to antidiscrimination laws of New Jersey and New York. .. ." Letter of SCAD
Chairman Turner to Sen. Smith (R., N.J.), Jan. 24, 1946, 92 Co G.Rc. 384-5 (1946). See
also REP. TEmp. Com-. 32 (1945). When SCAD began operation it took over the records
of not only the N.Y.S. Temporary Committee but also the local FEPC. N. Y. Times, July 3,
1945, p. 15, col. 2.
41. For accounts of struggles in Congress see Maslow, FEPC--aCase Hislor, in Parliamentary Manmver, 13 U. or CHL L. REv. 407 (1946) ; Wilson, Proposed Legislative
Death Knell of PrivateDiscriminatoryEmployment Practices,31 V. L.REv. 793 (1945).
For rebuttal of arguments opposing a federal law, see Hunt, TIe Proposed FairEmployment PracticeAct; Factsand Fallacies,32 VA. L. Ruv. 1 (1945). See 24 Co:ma. Dma. 163-92
(1945).
Annual appropriations for FEPC were under $150,000 in fiscal 1943, over $400,00D the
next two years, and $250,000 in 1946. Huddle, loe. cit. supranote 34.
42. "The Committee shall formulate policies to achieve the purposes of this order and
shall make recommendations to the various Federal departments and agencies and to the
President which it deems necessary and proper to make effective the provisions of this Order.... It may conduct hearings, make findings of fact and take appropriate steps to obtain
elimination of such discrimination. . .," no further powers or penalties being indicated. 3
CoDE Fun. Runs. 1280-1 (Cum. Supp. 1943) (Exec. Order No. 9346 §§ 4, 5). It took the
President to make this order "mandatory" rather than "directive" as ruled by the Comptroller General. Id. (Supp. 1943) at 69 (Letter of Nov. 5, 1943, to Attorney General Biddle
from President Roosevelt).
Other agencies had their own duties, obviously, and established only those "policies consistent with their obligations." Outstanding work was done by the War Labor Board.
FEPC FmrsT RE'. 60, 21-8, 60-2 (1945).
43. "Of 35 cases during its history in which orders were issued to employers, 26 decisions were not complied with, and of 10 cases in which F. E. P. C. orders were issued to
trade unions, 9 remained not in compliance." Huddle, supra note 34, at 43. See also
Maslow, The Law and Race Relations, 244 Ax.ALs 75, 77-8 (1946) ; Sme.REP. No. 290,
79th Cong., 1st Sess. 5 (1945).
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political lesson that, although the principle of non-discrimination is rarely
opposed, 44 equal employment opportunities cannot be secured by dialectic and
a straw wand.
A NEw TECHNIQUE: THE LAW AGAINST DISCRIMINATION

PoliticalHistory of SCAD. A New York State Committee on Discrimination in Employment was instituted in March, 1941, and continued for three
years as part of the State War Council. 45 The Committee "satisfactorily
adjusted" over 95% of its approximately 1000 cases and attempted to mobilize public opinion against discrimination. 46 Its successor was an independent
Temporary Commission on Discrimination instructed to recommend legislation by February 1945. 4 7 This Commission held public hearings48 and submitted proposals introduced in the Legislature under bi-partisan support as
the Ives-Quinn Bill.49 The Temporary Commission considered lack of equal
employment opportunity for minority groups the most economically wasteful
and socially dangerous form of discrimination and its elimination a sufficiently
desirable and difficult task to call for use of administrative enforcement techniques untried in previous approaches to the problem.,"
The opponents of the Bill, chiefly employer groups,"' argued both that it
could not be effective 2 and that it would be too effective. The latter argument
44. "Though every opportunity was afforded to opponents to testify, and though 36
witnesses, representing more than 60,000,000 of our citizens (after discounting the overlapping of various organizations), appeared in the course of these hearings, no witness appeared in opposition .. . and no witness appeared who was willing to see the enforcement
provisions of this bill sacrificed. . . ." Id. at 6. "With very few exceptions, all who spoke
endorsed the proposals in substance and principal;

. . ."

REP. Tna'P. Comm. 24 (1945).

45. Id. at 21.
46. Ibid. The two outstanding booklets issued by the Committee were How MANAGEWAGEMENT CAN INTEGRATE NEGROES IN WAR INDUSTRY (1942) and THE NEGRO INTEGRATED
(1945), giving management testimonials. The Committee distributed over 25,000 copies.
Note, 60 MONTHLY LAB. Rzv. 1003, 1006 (1945).
47. N.Y. Laws 1944, c. 692, § 6. This enactment appears at REP. Taxp. Comm. 11-2
(1945).
48. Seven public hearings were held in five cities. Excerpts from the testimony may be
found id. at 64-76. The Hearings were transcribed but have not been published.
49. The Report was made public on Jan. 28, 1945, and the Bill introduced two days later.
N.Y. Times, Jan. 29, 1945, p. 1, col. 3; id., Jan. 31, 1945, p. 16, col. 5. Assemblyman Ives, Republican, was Chairman of the Temporary Commission and Assembly majority leader.
Senator Quinn, Democrat, was minority leader in the upper house. He had also been a
member of the Temporary Commission, which was bi-partisan. REP. TEMp. Commx. 22
(1945).
50. Id. at 26, 48-50.
51. N.Y. Times, Feb. 18, 1945, § 4, p. 10, col. 3. See, e.g., 36 MONTHLY BULL. Cu. oV
Comm. OF STATE OF N.Y. 334-5 (1945).
52. E.g., it will not solve the problem, N.Y. Times, Jan. 1, 1945, p. 25, col. 6; "What is
really needed is a better public sentiment, a sentiment which this bill will not help but will
hinder." Id., Feb. 13, 1945, p. 22, col. 5. In commenting on the Law in operation, Judge Liebowitz echoed perhaps the most frequent variation: "In the last analysis, no law is better than
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was stressed the more heavily; it was charged, for example, that the law
"dictates to any employer in private enterprise whom he shall employ,"o that
it would drive business from that state and that it vas totalitarian and communist.r In the Assembly debate, the leader of the opposition threatened that
reprisals on minority groups would be the result, specifying pogroms and the
Klan." The SCAD proposal nevertheless survived to be passed by decisive
majorities in both houses 50

Scope of The Law. The Law Against Discrimination declares opportunity
for employment to be a civil right0 7 the abrogation of which is illegal, 8 and
establishes a new agency to enforce the right' While SCAD has enforcement powers only in the field of employment, it is authorized to undertake an
educational offensive against discrimination generally. 0 The Law expressly
leaves untouched existing statutes against discrimination."' One member of
the Temporary Commission recommended that SCAD be assigned enforcement jurisdiction over all civil rights; this would appear to be the ultimate
ideal, but it was deemed too heavy a burden for a new experiment. c2
The Agency. 3 Responsibility for administration of the Law lies with
SCAD, a five-member Commission in the Executive DepartmentS" The
the citizenry which supports it!' Id., Feb. 26, 1946, p. 17, col. 4. The standard answ-er to
this type of argument is that there is a distinction between prejudice and discrimination, the
overt manifestation which the law may reach. See McWilliams, Race Discrimination and
the Law, 9 Sci. & Soc. 1 (1945). But see, Poller, Law, Conscience, and Society, 6 LAw
GuILn REV. 490 (1946).
53. N.Y. Times, Feb. 2, 1945, p. 32, col. 5. The Massachusetts Bar Association called
the proposal for its state a "system of forced employment!' 30 MAss. L. Q. 10, 11 (1945).
54. HearingsBefore New York State Temporary Commission on Discrimination 1219
et seq. (1944) (not published); N.Y. Times, Feb. 1, 1945, p. 15, col. 1; id., Dec. 7, 1944,
p. 23, col 5. Some other forms of the argument were that a great volume of unjustified complaints would ensue, id., Feb. 12, 1945, p. 32, col. 1, and that it would demoralize employees.
Id., Feb. 7, 1945, p. 19, col. 1, (position of railroad union).
55. Id., Mar. 1, 1945, p. 16, col. 4. It was "considered the longest debate on a single
measure in the state during the past five years." THE NEGRo HANaoon 303 (1947).
56. The vote was 109-32 in the Assembly and 32-6 in the Senate. N.Y. Times, Mar. 1,
1945, p. 1, col 2; id., Mar. 6, 1945, p. 1, col. 1.
57. Section 126.
58. Sections 125, 131-4.
59. Sections 128-30.
60. Section 125.
61. Section 135.
62. RP. T=rn'. Comms. 26 (1945). Chairman Ives expected that "ultimately they will
go into those functions," i.e., discrimination in fields other than employ ment and that the
educational powers were given SCAD as "the entering wedge." Hearings Before New
York State Temporary Commission Against Discrimination990 (1944) (not published).

63. Section 128.
64. Annual reports are to be submitted "to the governor and the legislature," § 130
(10) ; in practice, they have been addressed to the governor. See 1-2 SCAD Aim.. Rrp.
Letters of Transmittal.
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Commissioners, 65 who have staggered five-year terms, are appointed by the
Governor with Senate confirmation and are removable by the Governor, but
only for cause. The salary provided is $10,000 and there is no prohibition
I
against other employment.
SCAD has received increasing appropriations 0 and, in accordance with its
statutory powers, has set up three branch offices in addition to its New York
City headquarters 67 and hired an expanding staff which at present totals 60.08
There are three organizational Divisions: Legal; Administrative; and Education, Public Relations and Research. 9
Contitutionality. Although in its enforcement area the Law Against Discrimination is a major extension of State authority over employers 7° and trade
unions,7 its constitutionality seems assured. The New York constitution is
unique7 2 in providing that "No person shall, because of race, creed, color, or
religion, be subjected to any discrimination in his civil rights by any other
person. . . ."73 The language would support state power to pass the Law
Against Discrimination, and the debates at the 1938 constitutional convention
indicate that this provision was intended to permit legislation against discrimination in employment. 4 The Law is declared to be in fulfillment of the
also a broad statement of purposes justiconstitutional provision and includes
7
fying use of the police power. 6
65. The backgrounds of the Commissioners are sketched in N.Y. Times, June 7, 1945,
p. 21, col. 6 and Ross, New York's "FEPC"Pays Off, This Week Magazine, Aug. 25, 1946,
pp. 8-9. The Commissioners are the same as those originally appointed, except for the appointment of a new chairman on April 22, 1947, Chairman Turner having resigned. N.Y.
Times, April 23, 1947, p. 52, col. 5.

66. For the part-year ending March 30, 1946, $250,000; 1946-7, $315,000; 1947-8,
$372,000 (approximately 0.05% of the total state budget). The New.Jersey and Massachu-

setts agencies have each gained increases to approximately $55,000 for the current year. Interview with SCAD Director of Public Relations, Education and Research Division; N.Y.
Times, far. 28, 1947, p. 16, col. 2.
FEPC's peak annual appropriation was $453,800. See Huddle, loc. cit. supra note 34.
67. In authorizing branch offices, the statute specifies that the "principal office" shall be
in Albany, § 130(1) ; the chief office in fact is at 270 Broadway, New York City. 2 SCAD

ANN. REI. 4 (1947). The original branch offices were in Buffalo and Albany; in 1946, an
office was opened in Syracuse.
SCAD may "meet and function at any place within the state," § 130(2).

68. Interview with SCAD Director of Public Relations, Education and Research;
§ 130(3) grants authority to hire independently a staff of "attorneys, clerks, and other employees and agents."
FEPC's peak staff was apparently 125. FEPC FIRST REPoRT 10 (1945).

69. Their functions are described in 2 SCAD ANN. RE'. 4-8 (1947).
70. See sipra pp. 839-40.
71. Before 1940, unions in New York were apparently free to exclude whomever they

chose.
72.
73.
74.
75.

Miller v. Ruehl, 166 Misc. 479, 2 N.Y.S.2d 394 (Sup. Ct. 1938).
REP. TadP. Comm. 17 (1945).
Amendment to Art. I, § 11, adopted in 1938.
RaP. TEamp. Comm. 16, 18 (1945).
The Law ". . . shall be deemed an exercise of the police power of the state .

.
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The constitutionalizing of non-discrimination, however, was apparently not
required to insure the constitutionality of SCAD, since the Court of Appeals
has without exception upheld the Civil Rights Laws." The old leading case,
People v. King,77 held that it was a valid exercise of the police power to exact
a criminal penalty from the proprietor of a skating rink who had refused
admission to complainants admittedly because they were colored. While a few
later decisions construed the Laws strictly7 8 and some dicta indicated that the
Legislature would not be allowed to deal, as SCAD now does, with discrimination in such fields as the professions and retail trade,70 a broad constitutional attack based upon freedom of contract or violation of due process was
never successful and would appear certain of failure under judicial attitudes
prevailing since the Nebbia,80 West Coast HoteMa and Jones & Laughlins and in fulfillment of the provisions of the constitution of this state concerning civil rights;
and the legislature hereby finds and declares that practices of discrimination against any of
its inhabitants because of race, creed, color or national origin are a matter of state concern,
that such discrimination threatens not only the rights and proper privileges of its inhabitants
but menaces the institutions and foundations of a free democratic state." § 125.
76. See, e.g., Railway Mail Ass'n v. Corsi, 293 N.Y. 315, 56 N.E2d 721 (1944), aff'd,
326 U.S. 88 (1945) ; Christie v. 46th St. Theatre, 292 N.Y. 520, 643, 54 N.E.2d 206, 55
N.E2d 512, cert. denied, 323 U.S. 710 (1944) ; Proctor v. Mount Vernon Arena, 292 N.Y.
168, 54 N.E.2d 349 (1944); Camp-of-the-Pines v. New York Times, 184 Misc. 389, 53
N.Y.S.2d 475 (Sup. Ct. 1945). None of these cases cites the 1938 Constitutional Amendment.
77. 110 N.Y. 418, 18 N.E. 245 (1888). The majority repeated the point that the legislation did not enforce "social equality"; id. at 427 and 428, 18 N.E. at 248 and 249. Peckham
and Gray, JJ., dissented without opinion.
78. Burks v. Bosso, 180 N.Y. 341, 73 N.E. 5 (1905) (shoe shine parlor not place of
"public accommodation"); Gibbs v. Arras Bros., 222 N.Y. 33, 118 N.E. 857 (1918)
(saloons also not included within Civil Rights Law; N.Y. Laws 1918, c. 196 added them to
the places specifically named in Crvn. RIGHTS LAW § 40) ; Campbell v. Eichert, 155 Misc.
164, 278 N.Y. Supp. 946 (Sup. Ct. 1935) (beauty parlor in department store, not part of
barber shop, does not fall within § 40; N.Y. Laws 1939, c. 810, included "retail stores and
establishments" and "beauty parlors") ; Delaney v. Central Valley Golf Club, 299 N.Y. 477,
43 N.E2d 716 (1941) (N.Y. Laws 1942, c. 765 added "golf courses") ; M7andel v. Brookl)n
Baseball Club, 179 Misc. 27,37 N.Y.S.2d 152 (Sup. Ct. 1942).
For risum6 of typical problems of interpretation of civil rights laws, see Legis., 84
U. or PA. L. REV. 75, 80-3 (1935).
79. ". .. no one will contend that the Legislature could forbid discrimination in the private business affairs . .. prevent an employer from refusing to employ colored servants, or
a servant from refusing to work for a white or for a colored master ... Such conduct may
be the result of prejudice entirely, but a mans prejudices may be part of his most cherished
possessions, which cannot be invaded except when displayed in the conduct of public affairs
or quasi public enterprises." Aaron v. Ward, 203 N.Y. 351, 356, 96 N.E. 736, 738 (1911).
See also Burks v. Bosso, 180 N.Y. 341, 345, 73 N.E. 58, 59 (1905) ; Gibbs v. Arras Bros.,
222 N.Y. 332, 336, 118 N.E. 857, 858 (1918).
80. Nebbia v. New York, 291 U.S. 502 (1934).
81. West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937).
82. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). The Labor Relations
Acts cases would appear to be the most persuasive precedent. See Dodd, The Conslits ion-
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cases. The provision of the Law respecting labor unions is essentially a re-

statement of a 1940 Civil Rights Law prohibiting discrimination in admission
to membership, s 3 which was sustained by both the Court of Appeals and the
United States Supreme Court. s 4 More recently, a ruling of the New York
Attorney General that advertisements of camps specifying "restricted clientele" violated the Civil Rights Law was upheld in language so sweeping as to
validate legislative and administrative action against discrimination in any
field. 85
PROVISIONs REGARDING DIsCRIMINATION IN
ENFORCEMENT POWERS

EMPLOYMENT:

SCAD's enforcement field encompasses discrimination based on "race,
creed, color or national origin"8 6 in any phase of employment. In its general
outlines, the Law follows the states 7 and National Labor Relations Acts.88
"Unfair employment practices" define the obligations imposed"0 and the enforcement procedures are essentially similar. 90
Obligations Imposed By The Law. The Law Against Discrimination provides that equal opportunity for employment be afforded all individuals
regardless of ancestry, color or creed, and forbids discrimination at any stage
of the employment process from hiring to discharge. 9 1 While the law thus
ality of the FairEmployment PracticeAct, 17 BOSTON BAR BULL. 201 (1946) ; SEN. REP.
No. 290, 79th Cong., 1st Sess. 10-3 (1945).
The New York Labor Relations Act was upheld in Metropolitan Life Ins. v. NYSLRB,
280 N.Y. 194,20 N.E.2d 390 (1939).

83.

CIM RICHTs LAW

§ 43.

84. Railway Mail Ass'n v. Corsi, 326 U.S. 88 (1945), afflrming 293 N.Y. 315, 56 N.E.2d
721 (1944).
85. Camp-of-the-Pines v. New York Times, 184 Misc. 389, 399-400, 53 N.Y.S.2d 475,
485 (Sup. Ct. 1945).
86. Most of the New York laws on discrimination now include exactly this phrase to
indicate their scope. N.Y. Laws 1945, c. 292. See REP. TamP. Comm. 39, 84-8 (1945).
Political creed is not included; only religious creed is intended. 1 SCAD ANN. R i'. 12
(1946). Accordingly, SCAD declined its services to a university professor allegedly discharged for Communist affiliation. Interview with SCAD General Counsel. "National
origin" is defined to include "ancestry." §127(8).
87. LABOR LAW Art. 20.
88. 49 StAT. 449 (1935), 29 U.S.C. § 151 (1940).
89. Section 131; cf. LABoR LAW § 704; 49 STAT. 452-3 (1935), 29 U.S.C. § 158 (1940).
90. Sections 132-3; cf. LABOR LAW §§ 706-7; 49 STAT. 453-6 (1935), 29 U.S.C. §§ 160-1
(1940). See REP. TFmP. Comm.30, 32-4 (1945).
91. Section 131 provides: "It shall be unlawful employment practice: 1. For an employer, because of the race, creed, color or national origin of any individual, to refuse to hire
or employ or to bar or to discharge from employment such individual or to discriminate
against such individual in compensation or in terms, conditions or privileges of employment.
2. For a labor organization, because of the race, creed, color or national origin of any
individual, to exclude or to expel from its membership such individual or to discriminate in
any way against any of its members or against any employer or any individual employed by
an employer.
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curtails traditional prerogatives of employers, unions, employment agencies,
and anyone abetting the deprivation of equal rights, it insures only that the
same standards be applied to all employees and applicants. No quota system
has been enacted; the Law does not require that any employer hire any
specific employee or any number from any given minority.02 The racial composition of the employee group is obviously one factor in deciding whether
discrimination may exist,0 3 but the basic datum is the procedure followed in
the employment process. Where, for example, a Negro writes a letter, has an
interview for a job, and is then told that he cannot be used although the reply
to the letter was very favorable, discrimination may be inferred? 4 But should
the complainant refuse to submit to a fair test of his skill, there clearly is no
discrimination.95
The practical effect of the Law is illustrated by SC.AD's detailed rulings 9
-the only major delineations of substantive policy to date-implementing the
broad prohibition of "any inquiry in connection with prospective T employment" redolent of discriminatory practices "unless based upon a bona fide
occupational qualification. '"
First, direct inquiries into race, religion, color and national origin are
forbidden. An applicant may not be asked where he or his close relatives
were born. He may not be asked whether he is an aetheist, although there
may be inquiry respecting regularity of attendance at a house of worship.
3. For any employer or employment agency to print or circulate or cause to be printed
or circulated any statement, advertisement or publication, or to use any form of application
for employment or to make any inquiry in connection with prospective employment, which
expresses, directly or indirectly, any limitation, specification or discrimination as to race,
creed, color or national origin, or any intent to make any such limitation, specification or discrimination, unless based upon a bona fide occupational qualification.
4. For any employer, labor organization or employment agency to discharge, epl! or
otherwise discriminate against any person because be has opposed any practices forbidden
under this article or because he has filed a complaint, testified or assisted in any proceeding
under this article
5. For any person, whether an employer or an employee or not, to aid, abet, incite,
compel or coerce the doing of any of the acts forbidden under this article, or to attempt to do
so.'
92. Rulings, SCAD Release, June 1, 1946; SCAD,INsmz FAcrs 3 (1946); 2 SCAD
Axx. Rip. 10 (1947). A quota not only is not required by the Law but may be "a positive
violation.' 16 LnB. REL.REP. 2555 (Comm. & Ind. Ass'n of N.Y. Inl'l Relations Bur. Bull.,
July, 1945).
93. See case, note 140 infra.
94. Ross, stpra note 65, at p. 9, col. 2.
95. Id. at p. 14, col. 5.
96. Rulings, SCAD Release, June 1, 1946.
97. "No restriction is placed on inquiries made A= employment, provided the information obtained is not used for purposes of discrimination." (emphasis in original);
Rulings, SCAD Release, June 1, 1946.
98. Section 131(3), quoted in note 91 supra.
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Whether the applicant is a citizen is a legitimate question, but not whether
he is a native or naturalized citizen.
Second, inquiries may not be used which frequently elicit information on
which discrimination may be based and do not relate to job performance.
Included here are questions concerning: former names, except that a married
woman may be asked her maiden name ;100 military training in any forces but
those of the United States; foreign business addresses of close relatives;
membership in organizations with names indicating the race, religion or ancestry of its members. 1°1
Third, documents may not be required which give permissible information
but also possibly discriminatory data. Requiring a birth or baptismal certificate, for example, is unlawful, acceptable proof of age being a certificate of
a department of health or board of education. It is also illegal to require that
a photograph be attached to the application blank.
Finally, statements that may exclude certain groups are proscribed. An
applicant may not be told, for instance, that this is a "Protestant" plant, or
that the organization observes "Christian" holidays only, although he may be
told that he is applying for a six-day-a-week job.
Accompanying these rules the Commission issued a partial clarification of
"bona fide occupational qualification," the only basis specified in the Law for
exempting employers and employment agencies from the requirements relating to inquiries prior to employment. 10 2 Neither "traditional practices" nor
"the preference of customers, employers and employees to deal or work with
persons of a particular" group are considered as generally "material to the
°
103
existence of a bona fide occupational qualification.
The general statement would appear to preclude the defense of "occupational qualification" in the most commonly recurring situation where minority
groups have been denied employment. However, the Commission urges employers doubtful of the application of this statement to submit specific cases
99. Alienage is not one of the bases of discrimination covered by the Law. See LAmoR
LAw §220-c (a) providing that public works contractors shall not "by reason of race,
creed, color or national origin discriminate against any citizen of the state of New York
" (italics supplied).
The Law does, however, require that the same treatment be given all aliens; they too

may not be discriminated against because of their national origin, religion or race. 17 LAIL
Rm.REP. (Lab. Rel. Ref. Man.) 2625, 2628 (Address by SCAD Chairman, Nov. 15, 1945).
100. This had been prohibited in previous versions of this Ruling, but there were complaints apparently chiefly from department stores fearful of hiring shoplifters who had confined their police record to the maiden name. Interview with SCAD executive Secretary.
101. Except for the German-American Bund. It is also legitimate to ask whether applicant is a member of the Communist Party; why SCAD found this statement necessary is

difficult to understand since its jurisdiction does not extend to political creed. See note 86
supra,.

102. Section 131 (3), quoted in note 91 s'upra; cf. § 131 (1), (2).
103. Rulings, SCAD Release, June 1, 1946.
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for advance ruling.1 °0 In applying the rule thus far, SCAD has refused tQ
allow "the preference of customers, employers and employees" for certain
groups to operate as a defense in cases where Negroes have been excluded
from jobs as hotel clerks 0 5 and "front"elevator operators2 00 Nor has "tradi-

tional practice" been accepted as excusing the total exclusion of minority
groups, or their restriction to less favorable positions. Where the employer

had colored factory workers but no Negroes on his office staffl c- and where
Jews and employees of other minority groups were never given positions involving "direct sales contact,"' 08 SCAD has held that the past practice was no
ground for denying complainant the job for which he was qualified.

Conceivably, SCAD's refusal to recognize preference of customers and
employees as a legitimate excuse for discriminatory practices might prove
harmful to some business concerns. Neither SCAD nor the total powers of

New York government could compel potential purchasers to patronize employers of minority groups. The Law's prohibition of employee pressure for
discrimination09 Tould presumably be invoked to prevent a strike designed to
maintain a racial or religious closed shop,-

0

but individual employees cannot

be stopped from seeking work in surroundings deemed more congenial. Thus
far, it does not appear that SCAD's rulings have placed employers in an untenable position.'
When, and if, the prejudices of persons indirectly af104. Ibid. SCAD policy emphasizes case-to-case rather than general rulings. 17 LAn.
Rm.. REP. (Lab. Rel. Ref. Man.) 2625,2628 (Address by SCAD Chairman, Nov. 15, 1945).
105. Ross, supra note 65, at 8, cols. 1-4.
106. Mark Rafalsky & Co., Case No. 1309-46, SCAD Press Release, June 19, 1946.
Complainant had secured other employment but did receive wages for the period of unemployment. Respondent issued orders to its supervisors to comply with the Law, and warned
them that penalties for future violations might be taken out of their pay.
107. 2 SCAD ANx. R P.14-5 (1947). A SCAD follow-up check revealed that colored
office workers had been employed since the settlement.
108. Case Histories, SCAD Release p. 9, Aug., 1946. The follov-up had not taken place
at the time of the Release.
109. Section 131 (5), quoted in note 91 supra; § 132 provides: "Any employer whose
employees, or some of them, refuse or threaten to refuse to cooperate with the provisions
of this article, may file with the commission a verified complaint asking for assistance by conciliation or other remedial action."
110. The Labor Laws would apparently not be an obstacle to enjoining the strike, or discharging the employees. See Dinny & Robbins, Inc. v. Davis, 290 N.Y. 101, 48 N.E.2d 220
(1943) ; Florsheim Shoe Store v. Retail Shoe Salesmen's Union, 288 N.Y. 188,42 N._.2d
480 (1942); Petrucci v. Hogan, 27 N.Y.S.2d 718 (Sup. Ct. 1941); NYSLRB Y.Union
Club, 268 App. Div. 516, 52 N.Y.S2d 74 (1st Dep't 1944), rev'd on other grounds, 295 N.Y.
917, 68 N.E.2d 29 (1946). But see Lifshitz v. Straughn, 261 App. Div. 757,27 N.Y.S.2d 193
(2d Dep't 1941). See Murray, The Right to Equal Opportunity in E mployment, 33 CALIP.
L. REv. 388,392-6 (1945).
111. "The employment of members of minority groups has not resulted in the disruption
of plant morale nor have we been able to find that any mass group of employees have left
their jobs because of the advent of members of a minority group. In only two or three cases
have single employees gone out." 1 SCAD AN. REP. 17 (1946). The Commission has not
"received a single complaint from an employer that compliance with the law has turned away
customers or caused a loss of revenue." Ross, supra note 65, at 23, col. 2.

THE YALE LAW JOURNAL

[Vol. 56 : 837

fected by employer obedience to SCAD become of moment, it would seem
that the inherent flexibility of the administrative procedure would permit the
evolution of a practicable solution.112 In one instance where workers threatened to quit because of the proposed introduction of Negroes, the employer's
firm insistence upon compliance with the Law brought not only dissipation of
the threat but apparently friendly adjustment to the new employees. 113
The statutory language is broad enough to extend the influence of SCAD beyond the geographic limits of the State, in so far as employee recruitment is concerned. Since the circulation as well as the printing of discriminatory application blanks is forbidden, the SCAD General Counsel ruled that a firm was
subject to the Law, although it printed its forms and conducted its employment interviews outside New York for jobs to be performed outside the
State, but sent the applications to its central office in New York City for
formal ratification.11 4 Accordingly, interstate concerns might well be advised
to print different application forms for New York use.
Since advertisements as well as application blanks are mentioned in the
Law," r SCAD has ruled that neither "help wanted" nor "situations wanted"
advertisements may state discriminatory qualifications.110 Moreover, exclusive use in recruitment of newspapers or agencies appealing only to certain
groups (the foreign language press, for example) will be deemed a violation,
unless it reflects a long-established and consistently-followed practice.111 Although newspapers and periodicals are not in terms brought within the Law,
,it would appear that the publisher who accepts and prints discriminatory advertisements is punishable for aiding a violation of the Law. 1
Every employer, union and employment agency subject to the Law Against
Discrimination is required to post conspicuously a notice summarizing the
provisions of the Law." 9 This requirement, representing the only substantive
regulation promulgated through the Secretary of State by SCAD under its
rule-making power,' 20 is intended primarily to inform potential complainants
of their rights.
To extend the protection 6f the Law to those participating in the newly
established procedures, it is declared an unfair practice to discriminate
against any person because he has filed a complaint, testified at a Commission
112.

Especially since the Law stresses the informal procedures of "conference, concilia-

tion and persuasion"; § 132.
113. Ross, supra note 65, at 9, col. 1.
114. Interview with SCAD General Counsel.

115. Section 131 (3), quoted in note 91 supra.
116. Interview with SCAD General Counsel and Associate Counsel.
117. Ibid.; P-H STATE LAB. LAws (3 LAn. EQuip.) 1144,021.6 (1946).
118. Section 131 (5), quoted in note 91 supra. HearingsBefore New York State Tenporary Commission Against Discrimination557-8 (1944) (not published).
119. Posting of Notices, SCAD General Regulation, filed with Secretary of State, Nov.
1, 1946. The agency has distributed 115,000 posters. 2 SCAD ANN. REP. 7 (1947).
120. Section 130 (5). This power has been used only one other time, in the promulgation of Procedural Rules. See note 134 infra.
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hearing, or taken similar action.' 2' This provision, common in administrative
law, appears especially important for the safeguarding of new rights such as
those granted by this Law.
Two types of enployers and two types of employees are expressly exempted
from the obligations imposed by the Law. Educational, religious and social
institutions not organized for profit are excluded. 1 - Employment agencies
operated by such institutions,1 - or through which they secure their own employees,'2 4 however, are within the Law. Employers of fewer than six workers are not subject to the statute.1 25 This exception is intended to facilitate
administration and to remove from government review relatively personal
employment relationships. 20 Both the "employer" exemptions were recommended for further study by the Temporary Commission ;'l SCAD has as
yet adopted no stand respecting any changes in the Law. The "employee"
exemptions of domestics and those working for immediate rewatives1 would
appear founded on the personal nature of the relationships."While the Law does not specify that the State itself is subject to its provisions, the Attorney General has ruled that it is. 113 Thus, a City Board of
Education modified its employment applications when the SCAD General
Counsel ruled that it was a subdivision of the State, although it had originally
claimed exemption as an educational institution.'
Procedure. Since only SCAD is authorized to rectify violations of the
Law, application to the Commission is the only remedy for deprivation of
equal employment opportunities, except for the scant protection given by
earlier piecemeal legislation, or by municipal ordinance." 2 Consequently, the
121. Section 131 (5), quoted in note 91 supra.
122. Section 127 (5) ; there is no exception of employees in buildings conducted for profit
by those organizations as there is in LABOR LAW § 715.
123. Columbia University case, N. Y. Times, Feb. 25, 1947, p. 23, col. 1; § 127 (2) defines "employment agency" to include "any person undertaking to procure employees"
(italics added), not stating that it must be for profit. See 47 CoL. L. REv. 674 (1947).
124. 1 SCAD ANN. REP. 12 (1946). The inclusion of a specific religious or nationality
group in the name of an employment agency violates § 131 (3) ; the vord "American" is
permissible as connoting no restriction. Interview with SCAD General Counsel.
125. Section 127 (5).
126. See SEND.
RExP. No. 290, 79th Cong., 1st Sess. 8 (1945); the Temporary Commission
followed this recommendation. REP. Tm'. Cox. 23 (1945).
127. Ibid.
128. Section 127 (6).
129. REP. T.EmP. Comm. 28 (1945) ; cf. Legis., 19 ST. Join's L. Rav. 170, 171-2 (1945).
130. Opinion of the Att. Gen., Feb. 14,1946. See REP. Tmws. Comm. 28 (1945). A chec:
of all application blanks for state jobs has been undertaken. Simon, Legal Sanctions Agai st
Job Discrimination,60 MENAL HYGIE 617, 622 (1946).

131. Interview with SCAD General Counsel and Associate Counsel.
132. See statutes cited in notes 11-17, 83 supra; Elson and Schanfield, Local Regulation
of DiscriminatoryEinployment Practices56 YA.n L. J. 431 (1947). Election of remedies is
required under the Law. No other action may be instituted during the pendency of a complaint, a decision (other than denial of jurisdiction) by SCAD precludes any other remedy,
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heart of the Law lies in the procedures whereby a victim of discrimination
may secure recognition of his New York Constitutional rights.
Under the Law, a judicially-enforceable order may issue from SCAD only
after formal hearing initiated by verified complaint.133 Accordingly, the provisions of the Law regulating procedure, and SCAD's Rules of Procedure,18
have dealt primarily with the processing of complaints. A verified complaint
may be filed by "any person claiming to be aggrieved," but not by the agency
itself .'a The Commission may, however, apply to the Industrial Commissioner or the Attorney General, who may file complaints; in practice SCAD
has never requested such action from either official, nor has either filed a
36
complaint on his own initiative.
The Commission has enlarged its sphere of action somewhat by construing
the Law as authorizing self-instituted investigation 31 7 of discriminatory practices on, the part of employers exempt from the Law's provisions, 3 8 and by
utilizing each complaint as an opportunity for extensive review of the respondent's employment practices. 30 Similarly, the Commission has surveyed
and, if any other action is instituted, there may be no subsequent recourse to the Commission,
Sec. 135; see REP. TzmP. Comm. 35 (1945). However, if the other forum dismisses the
complaint for lack of jurisdiction, SCAD will accept it. 1 SCAD ANN. REP'. 12 (1946).

133. Sections 130 (6), 132-3.
134. RULEs GOVERMNING PRACTICE AND PROCEDUR BroRE SCAD, adopted by the Commission on Oct. 18, 1946, and filed with the Department of State on Nov. 6, 1946, replacing
Rules of July 31, 1945, which in essence restated the provisions of the Law. Hereafter cited
by RuiFz These Rules may be changed at any SCAD meeting, on 24-hour notice to three
Commissioners that such will be the business of the meeting; the modifications are to be filed
with the Department of State and are to be available to the public. RuLE 13.
135. Section 132. Under the Labor Relations Acts the official complainant is the Labor
Board itself. However, this differs only nominally from procedure under the Law Against
Discrimination, since the Labor Boards may not investigate or issue a complaint until a
charge of unfair practice has been filed. LAwOR LAw § 706 (2) ; 49 STAT. 453 (1935), 29
U,S.C. § 160 (b) (1940).
136. Interview with SCAD General Counsel.
137. ". . . the Commission has not waited for complaints but has also moved into areas
where it was public belief that discrimination was being practiced." SCAD R-v. FIRST
YEAR'S OPmATIoN 4 (1946). The power to do so may be implied from that granted to authorize community councils to undertake studies in "specific fields," § 130 (8), and from
SCAD's right to compel testimony and production of records "relating to anv matter under
investigation or in question before the commission" (italics added). § 130 (7). Presumably,
an investigation could be justified under SCAD's policy and rule-making powers, §§ 129,
130 (5), for example, as preliminary to recommending changes in the employee coverage.
Moreover the Law is to be "construed liberally for the accomplishment of the purposes
thereof. . . ." § 135.
138. In at least one case, the Commission induced a hospital not subject to the Law to
hire a Negro nurse; conferences are continuing "with the State Board of Social Welfare to
insure non-discriminatory employment practices in all hospitals." 2 SCAD ANN. Rm., 14
(1947). See Turner, Tolerance on Trial, The American Magazine, June 1946, pp. 14, 127.
139. 2 SCAD AN. REP. 11 (1947); SCAD Rzv. FnsT YEAR's OPERATION 6 (1946).
Should the SCAD investigation uncover discrimination not complained of, presumably
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employment practices at the request of the employer.140 SCAD relies on
moral suasion for the correction of discrimination thus uncovered.
Thus far the Commission has taken no position as to whether a private
organization combatting discrimination may qualify as a "person claiming to
be aggrieved" and so be entitled to file and prosecute a complaint, except
where the unlawful practice charged is discriminatory inquiry prior to employment.' 4 ' The Commission's caution may be induced by fear lest a legalistic court void a SCAD order bottomed on a private-agency complaint; but a
fair reading of legislative intent would appear to support a broad construction
of "aggrieved person."14 2 At the hearings before the Temporary Commission,
its counsel repeatedly minimized the expressions of disquiet by representatives of the private organizations, and pointed out that the statutory definition
of "person" included more than one individual, although he apparently did
not discuss the significance of "aggrieved.1' 4
From the policy viewpoint, it might be feared that authorization of privateagency complaint would open the gates to a flood of petty complaints, vociferously pushed by anti-discrimination "fanatics." Data on the war-time agencies' experience does not appear to support such a conclusion,144 and SCAD
itself reports few attempts by private organization to invoke the Commission's investigatory powers under the present granted permission' 41--although
SCAD could enlarge the complaint through "the power reasonably and fairly to amend any
complaint...." § 132.
140. The outstanding reported case so initiated involved a public utility company
which was found to be following an established practice of recruitment by recomnendations of present employees. Comparison of the ratios of minority groups in the community population and in the company employ was instrumental in revealing discrimination against Jews and Negroes. The employer voluntarily undertook to abandon
organizational self-pollination and adopt corrective measures. Brooklyn Borough Gas
Co., SCAD Case No. 95-45, 19 LAB. RE. REP. (Labor-Management) 57 (1946).
141. SCAD Press Release, Oct. 8, 1946 characterized § 131 (3) (quoted in note 91
supra), which proscribes application-blank and job-interview extraction of information
prerequisite to discrimination as "the preventive clause of the law," and indicated that
private-agency complaint may be appropriate here, although not where other violations
are hlleged, because § 131 (3) contains "no requirement that an actual act of discrimination be committed. ... " Nevertheless, at least the American Jewish Congress desires
full power to file complaint, 1 LA-v & Soc. Acrio- 33 (1946), although apparently it has
not filed under any other Section. See Note, "Persons Aggrieved" Under the Ives-Quinn
Law, 6 LAw. GumD REv. 421 (1946) (based on the SCAD case leading to the ruling);
Assoc. Industries v. Ickes, 134 F.2d 694 (C.C.A.2d 1943).
142. The Law is to be "construed liberally." § 135.
143. Hearings Before New York State Temporary Comrnision Against Discrimination 127, 341-2, 632 (1944) (not published).
144. Both FEPC and the state wartime Committee allowed such complaints, and
neither found them a substantial proportion of its business. Interview with SCAD General Counsel. The Massachusetts FEPC permits such complaints and has received fewer
than it expected. N. Y. Times, Mar. 28, 1947, p. 16, col. 2.
145. There have been five. Communication from SCAD General Counsel, April 15,
1947.
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it may be that the private agencies are awaiting full authorization before
calling instances of discrimination to SCAD's attention. On the other hand,
private-agency complaint might be especially useful in enforcing such SCAD
requirements as the posting of notices, since organizations would seem more
likely than individuals to feel aggrieved by a virgin bulletin-board,
Under present practice, the complaint is typically filed by the victim of discrimination or his lawyer in a SCAD office, 140 with a field representative aiding in the completion of the form.147 While the Law specifies that the complaint must be filed within 90 days of the alleged violation, 148 SCAD has
ruled that this requirement is not jurisdictional but must be raised by the defense pleadings. 149 The Chairman decides whether SCAD has jurisdiction to
accept the complaint, and if it has, assigns the case to a Commissioner who
assumes full responsibility for its processing until the formal hearing. 160
The complaint may not be withdrawn without the Commissioner's approval
before notice of hearing is issued, or thereafter without the approval of two
of the Commissioners assigned to the hearing.'51 This rule appears desirable
to prevent private settlements by employers who might prefer not to have
their employment practices reviewed.
In the disposition of complaints, the emphasis is on informal methods. The
Commissioner responsible for the case assigns it for initial investigation to
a field representative, who is instructed never to go beyond persuasion; if
there is resistance, the Commissioner personally completes the investigation. 1 52 Should he find probable cause for the charges, the Commissioner is
directed by the Law to endeavor to eliminate the unfair practice by "conference, conciliation and persuasion," before taking more formal action."' 0
Every one of the 567 cases closed thus far has been settled at this negotiation stage.1' Adequate assessment of the standards applied by the agency
146. Complaint may be made by mail. SCAD Press Release, Feb. 4, 1946; RULm 2
(f).
147.
148.

RuLE 2 (c) gives the contents of the complaint. The form is a simple one.
Section 132. The commission's power to grant back pay accounts for the provi-

sion. RF-P. Trmz. Comm. 32 (1945).

If the alleged unfair practice is a continuing one,

complainant may calculate his 90 days from the day on which practice ceased, RULE 2

(e) ; in such a case there would appear to be no legal obstacle preventing the award of
back pay from the initial discriminatory act. However, SCAD's policy is not to award
back pay for more than 90 days prior to filing of the complaint, Interview with SCAD
General Counsel.
149.
150.

1 SCAD ANN. REP. 11 (1946).
Section 132.

151. RULE 2 (j).
152. Interview with SCAD Executive Director.
153. Section 132. For suggestion that settlements so reached may be judicially enforceable, see NLRB v. Draper Corp., 159 F.2d 294 (C.C.A.lst 1947).
154. 2 SCAD ANN. REP. 19 (1947). The Temporary Commission had predicted from
the experience of the wartime State Committee and the FEPC that "the great majority
of the complaints" would be settled at this stage. REP, TEMP. CoMm. 32 (1945), Despite
its reputation in some quarters, FEPC accomplished the "bulk" of its "useful work"
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in settling complaints informally is, however, impossible at the present time,
since SCAD has revealed few details of the conciliation work.
The veil of silence in this respect reflects SCAD's construction of the statutory injunction that "The members of the Commission and its staff shall not
disclose what has transpired in the course of . . . [informal] endeavors. . . . "5 Under SCAD's interpretation, the consent of a violator is necessary before the case can be publicized." As a result, SCAD has reported few
cases with the full facts and promptness appropriate for press use,'5 7 and has
1
This policy appears to
made little use even of anonymous case summaries25
militate against full implementation of the Law, since it minimizes the effectiveness of publicity and the threat of publicity as an enforcement
weapon, 8 9 and discourages potential complainants by concealing the nature and
volume of successful agency actions. The general intention of the Law-to
encourage "honest efforts at adjustment without legal proceedings"c0--would
seem better served by applying the prohibition against publicity to the negotiations only and not necessarily to the terms of the informal settlement.
Should conciliation fail, subsequent procedures center on a formal hearing
conforming to the general administrative agency pattern, except that there
is no provision for delegation of the hearing authority. When the Commissioner originally assigned the case issues notice for hearing, his direct parthrough "quiet persuasion'. 18 LAB. REtL. REP. (Lab. Rd. Ref. M-a.) 119, 120 (FEPC
Final Report 1946).
155. Section 132.
156. '".. releases can only be made where both parties to the complaint have consented." SCAD REv.Fm YEAn's OpmuTo 13 (1946).
157. Only two cases involving employers have been released by SCAD. N. Y. Telephone Co., SCAD Press Release, May 28, 1946, reporting dismissals in 7 out of 10
complaints; Mark Rafalsky & Co., SCAD Case No. 1309-46, June 19, 1946. At least two
other cases have been reported, but apparently on the initiative of private anti-bias groups
and not SCAD. On the Brooklyn Borough Gas Co. case, see 1 Liw & Soc. AcrnoN 19
(1946) and id. at 35. On Columbia University case, see 2 LAw & Soc. Acron 45 (1946) ;
N. Y. Times, Feb. 25, 1947, p. 23, col. 1. In a report of a long-term study of unions,
SCAD announced the disposition of one complaint, a finding that restrictive provisions in
the union ritual were not being enforced in New York. Union Practices, SCAD Press
Release, Jan. 8, 1947.
158. Two summaries have been officially released: Case Histories, SCAD Press Release, Aug., 1946; 2 SCAD ANN. REP. 12-7 (1947) ; cf. Ross, supra note 65. The SCAD
Director of Education, Public Relations and Research stated in interview that more use is to
be made of summaries.
159. FEPC found that "Dislike of public exposure of their intolerant actions is a
stimulant to move the indifferent or the timid into taking the first steps... ." 18 L.An.
Ra. RaP. (Lab. Rel. Ref. Man.) 119, 124 (FEPC Final Report 1946). SCAD's timorous
publicity policy may reflect a general desire to avoid comparison with FEPC; cf.N.Y.
Times, Mar. 28, 1947, p. 16, col. 3 [Sen. Ives "should like it definitely understood that this
(his proposal for a federal law patterned on the New York Law) is not an FEPC bill"].
See note 202 infra. For a recent criticism of SCAD publicity policy, see N. Y. Times,
April 11, 1947, p. 19, col 7.
160. RaP. TEmP. Comm-. 32 (1945).
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ticipation in the case is at an end.1' 1 His "endeavors at conciliation shall not
be received in evidence."'10 2 Three other Commissioners are to conduct the
hearings. Thus, no more than one hearing can be held at a time. Accordingly,
if informal procedures prove less effective in future cases, Commissioners
may find relatively little time for duties other than holding hearings.
For the hearing, the Law provides full subpoena power for the agency'03
and other parties,'L notice to the parties,'" free amendment, 0 ' the inapplicability of strict rules of evidence 0 7 and for decisions on evidence, and on
motions and objections by a majority vote of the Commissioners hearing the
case; such rulings must be included in the record.'; 8 The complainant, whose
case is presented by the SCAD counsel, "may" be allowed to appear; the respondent has the right of cross-examination and, if he has filed an answer, of
submitting testimony of his own.1 69 The Commissioners may allow anyone
170
to intervene; and the hearings are to be public.
The decision resulting from the hearing is to be incorporated into a formal
order,1' which is available for public inspection.'1 2 Should the hearing lead
to a finding of violation, the Commission has broad powers of action to "effectuate the purposes" of the Law.' 7 3 The agency may issue cease and desist
orders, and may also take positive action such as requiring employers to hire,
reinstate or promote complainants, with or without back pay, or unions to
admit complainants to membership. The power to call for the submission of
follow-up reports is expressly granted by the statute, and SCAD in practice
checks on the results of its case dispositions. For disobedience to a SCAD
order, or any "wilful" violation of the Law, there is provision for criminal
penalties of imprisonment up to one year, fine up to $500, or both. 17 4
For the enforcement of its order SCAD must apply to the courts.1 Judicial review of its orders may be obtained by any "person aggrieved" thereby.
161. The original Commissioner may issue notice for hearing "in advance" of "failure"
of persuasion, and may not take part in the hearing except as witness, or participate "in
the deliberations of the commission in such case." § 132.
162. Ibid.
163.

The individual Commissioner may issue subpoenas. § 130 (7)

; RULE

7(a).

164. ". .. upon a showing of the necessity therefor." RULE 7(a). There is provision for depositions. RULE 8.
165.

RuLms 2(g), 4(g), 5(b).

166. Both the commission and the respondent have power "reasonably and fairly to
amend" their pleadings. § 132; RuLE's 2(i), 4(e).
167. "The commission shall not be bound by the strict rules of evidence prevailing in
courts of law or equity." § 132; RULE 5(f) (2).
168. RULE 5(h).
169. The right to counsel is expressly granted. § 132; RULE 5(c).
170. RuLE 5(c), (n).
171. Section 132; RULE 9.
172. RULE 9(e).
173. Section 132.
174. Section 134.
175. Section 133.
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The review, which is to be expeditious, 70 is limited to the record made at the
hearing, except in unusual circumstances, and findings of fact are conclusive
if "supported by sufficient evidence on the record considered as a whole."l rT
While the Law expressly provides judicial review only of orders issued
after formal hearings, 178 some prior -determinations may be held reviewable. a Whether judicial review of SCAD decisions cutting off the complainant before formal hearing is desirable is debatable pending further experience under the Law, and demonstration of the adequacy of intra-agency
review procedures. SCAD's Procedural Rules permit applications for reconsideration of both a finding of no probable cause and a conciliation settlement
considered unsatisfactory The Chairman rules on the application, and if he
accepts it, there is review by three other Commissioners who may order
the original Commissioner to take whatever action they see fit.'8 0 It is not
clear whether the Rules contemplate a formal hearing in three-Commissioner
reconsideration proceedings; however, a record is required which would be
appropriate for judicial review.
176, "All such proceedings shall be heard and determined by the court and by any appellate court as expeditiously as possible and with lawful precedence over other matters."
Ibid; see REP. TmFi. Comm. 32 (1945).
177. Section 133; see REP. TEmP. Comm. 32-4.
178. Review may be had by any "person aggrieved by such ordcr of the Commission.

. ."

(italics added). § 133.

179. E.g., dismissal for insufficiency on the face of the complaint, or for lack of
probable cause, or because of the 90-day statute of limitations. Interview with SCAD General Counsel. Absence of a specified procedure for judicial review does not preclude review
under such methods as mandamus, certiorari, and prohibition (see United States v. Griffin,
303 U.S. 226, 238 (1938)], providing that legislative intent is not conclusive against
judicial review. Switchman's Union of N. Amer. v. Nat'l Med. Bd., 320 U.S. 297, 301, 303
(1943) ; cf. dissent at 316, and the cases there cited. Moreover, a declaratory judgment action is apparently appropriate to test the decision of a state agency that it has jurisdiction.
New York Post v. Kelley, 296 N.Y. 172,71 N.F-2d 456 (1947) ; cf. Alleglany Ludlum Steel
Corp. v. Kelley, 295 N.Y. 607, 64 N.E.2d 352 (1945); Bank of Yorktovn v. Boland, 220
N.Y. 673, 21 N.E2d 191 (1939). The latter two cases were distinguished by the dissenting
opinion in the Post case on the ground that there it was a question of law whether the SLRB
had jurisdiction, whereas in the Post case it was a question of fact; 296 N.Y. at 192, 71
N.E.2d at 462.
It should be noted that the Post case makes no decision on the merits; it decides only
that a cause of action is stated and that the jurisdiction may be tested. The Court of
Appeals has upheld agency determinations of jurisdiction. Alleghany Ludlum Steel Corp.
v. Kelley, supra; Red Hook Cold Storage Co. v. Dep't of Labor, 295 N.Y. 1, 9, 64 N.E2d
265, 268 (1945) ; Mounting & Finishing Co. v. McGoldrick, 294 N.Y. 104, 103, 60 N.E.2d
825, 827 (1945). The latter two cases cite the rule of NLRB v. Hearst Publications, 322
U.S. 111, 131, (1943) that the determination of the administrative agency is to be upheld
if supported by "warrant in the record and reasonable basis in law".
180. Rum.ns 2 (1), (in), (n), 3 (e), (f), (g). On reviewability of such determinations including settlement agreements, see related discussion in Rosm.FAnD, Trn NA.oxA.
LA o PoLicy A How ITWoNRs 614-5 (1940) ; 5 BEN3Am n., ADmNismATnVE
ADu~D

TioN 3r THF STATm OF Nnw Yoan 53-4, 163-4 (1942).

For general discussion

of judicial review of agency findings in New York, see 1 id. at 326-68.
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'Volume of Investigations and Complaints s' In its first eighteen months to
the end of 1946, SCAD undertook on its own initiative 174 investigations, of

which 146 have been closed. In 61, no unlawful practice was found, while in the
remaining 85, settlement was achieved through conference and conciliation.
The Commission also reviewed over 12,000 employment application forms submitted by employers and employment agencies.

During the same period, SCAD received 536 complaints, an average of
slightly under one per calendar day. The data do not indicate the particular
unfair practices alleged. Over half the complaints, 365, were based on color,
almost all filed by Negroes; 121, filed chiefly by Jews, were based on creed;
and 68, of which almost half were filed by Italians, complained of discrimination because of national origin. Over 450 of the complaints were directed
against employers, 40 against unions and 14 against employment agencies.
The volume of complaints is below that received in New York by FEPC during the wara s2 or currently by the aggregate of private agencies in this field.183
Of the 536 complaints, 421 are closed cases. In 96 cases, or 23%, probable
cause was found and the alleged discrimination removed by conference and
conciliation. In 109 cases, over 25% of the total, SCAD's policy of using a
complaint as an opportunity for reviewing the entire employment practice of
respondent'8 led to the discovery and elimination of unfair practices, although the complaint involved was decided to be without probable cause. No
violation was found in 131 cases, or 30% of the complaints. In the remaining cases, apparently no action was required: 14 were withdrawn and 71 ruled
outside the agency's jurisdiction. Only a few of the latter group were referred to other state agencies enforcing legislation against discrimination' 8 8
PROVISIONs REGARDING DISCRIMINATION GENERALLY:

EDUCATIONAL POWERS
I
The Law's preamble

86

and statement of purposes18 7 make clear a legisla-

tive intent to enable SCAD to combat discrimination as a menace to democ181. These data appear in the statistical tables following 2 SCAD ANN. Run. 11 (1947).
182. FEPC's Region II received 820 complaints in the year starting July 1, 1943, the
lowest in any single month being 40. The next six months ending Dec. 31, 1944, it
averaged 37 monthly. FEPC FIsRT RFoRT 115-6 (1945).
183. Unpublished case load figures indicate that three of the leading anti-bias organizations have greater New York case loads. It should be remembered that the effectiveness of their work has been increased by the mere existence of SCAD; see 1 LAw & Soc.
AcroN 8 (1946).
184. See supra pp. 854-5.
185. Interview with SCAD General Counsel.
186. ". . . prevention and elimination of practices in discrimination in employment and
otherwise." (Italics added).
187. ". . . and the legislature hereby finds and declares that practices of discrihnination
...are a matter of state concern, that such discrimination . . .menaces the institutions
and foundations of a free democratic state. A state agency is hereby created with power
to eliminate and prevent discrimination in employment ... and to take other actions
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racy. SCAD apparently has the authority to coordinate and direct state activity toward this end, and to engage in a major educational compaign.38 3
The chief power granted is to create advisory agencies and councils, which
may be state-wide or for particular localities. These groups may be empowered
by SCAD to study discrimination either generally or with reference to
specific situations, to foster good will among the various groups in the population and to suggest "programs of formal and informal education which
the commission may recommend to the appropriate state agency.' Jm SCAD
also is authorized "to issue such publications and such results of investigations
and research as in its judgment" will combat discrimination. 10 In terms of
long-run social potentiality, both the Temporary Commission and SCAD have
regarded these educational provisions as the most significant parts of the
Law.'91
The practical effectuation of these powers appears still in the organizational
stage. During SCAD's first year, two community councils were established, at
least one being a continuation of the committee that had functioned under the
State War Council. 2- Three more were set up in the last half of 1946, including one in New York City.'9 3 At least two others are almost fully organized and efforts are going forward in other communities. This activity is under the direction of a Community Council Organizer in the Education,
Public Relations and Research Division of SCAD.104 The established community councils have brought conditions requiring investigation to the attention of the Commission and have themselves undertaken studies in education
and housing.9 5
No research publications have been issued by the agency. The chief accomplishment in research has been the marshalling of leading universities in
New York and neighboring states for a program of study to be supervised by
the schools for the general use of SCAD. Studies under vay include a community survey to gain detailed knowledge of discrimination in all its phases,
an analysis of attitudes of employees in the retail trades to co-workers of
against discrimination because of race, creed, color or national origin, as herein provided.
, .Y (italics added to note that the Law expressly distinguishes between discrimination
in employment and discrimination generally). § 125.

188. Sections 129, 130 (4), (8).
189. Section 130 (8).
190.
191.

Section 130 (9).
REP. TE-ne. Com.

30-1, 49 (1945) ; Turner, .supranote 138. The SCAD Chairman

stated the agency has three jobs- (1) study of discrimination, (2) education and (3) enforcement. 17 LAB. REL. REP. 2625, 2626 (Address by SCAD Chairman, Nov. 15, 1945);
Turner, New York State Law Against Discrimination,4 NAT. B]An J.3, 6 (1946).
192. SCAD R.Ev. FIRST YEn's OPETz0ioxs 10 (1946); Buffalo Regional Couneil,
SCAD Press Release, Jan. 10, 1946.
193. 2 SCAD ANxr. REP. 19 (1947).
194. Id. at App. B, Organization Chart.
195. Id. at 19-22; SCAD REv. Fmsr YEW's OPzATIoNs 10-1 (1946).
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minority groups, and a review of discrimination in assignments to duty and

other aspects of public employment. 1906
In cooperation with the State Bureau of -Adult Education, a regular program of activity in the schools has been planned and will shortly be started, 107
In New York City social science classes 17,000 copies of a pamphlet descriptive of the work of SCAD are in use. Almost 50,000 other copies of this
agency pamphlet, which has gone through three editions, have been distributed to employers throughout the State. 98 Knowledge of SCAD and its activities is also being spread through reprints of Commissioners' speeches and
articles, press releases, radio and movies. 199
SUMMARY

Calling public attention to the problem of discrimination is the chief task
and accomplishment of SCAD. Its educational efforts and the enforcement
of the new civil right of equal employment opportunity compose its record.
The agency is aware that the Law contains controversial and unprecedented
provisions.20 0 Many provisions of the statute and practices of SCAD can
best be understood in terms of a "cautious" policy, 20 ' a desire to pacify op20 2
position and an apprehensiveness about going too far too fast.
3
While studies have shown areas in which enforcement is apparently weak,196.
197.
198.
revised

Interview with Director of Research.
Interview with Director of Public Relations, Education and Research Division.
2 SCAD ANN. REP. 23 (1947). The pamphlet, INsIDE FAcTs, was most recently
in Dec., 1946.
199. 2 SCAD ANN. REP. 20 (1947); SCAD REv. FIRsr YEa'S OPnATIoN 13-4
(1946); releases are distributed to about 150 daily newspapers throughout the state.
Interview with Director of Public Relations, Education and Research Division.
200. 1 SCAD ANN. REP. 1, 17 (1946) (other states are watching). The law has been
noted abroad. See 109 JusT. P. 207 (1945).
201. Commissioners have defended their "cautious" policy against "liberal" critics.
N. Y. Times, Apr. 5, 1946, p. 19, col. 4.
202. 2 SCAD ANN. REP. 24 (1947); 1 SCAD ANN. RE,. 2 (1946); cf. Turner,
supra, note 138, at 16 (1946); N. Y. Times, Mar. 28, 1947, p. 16, col. 2, Compare statement of Governor Dewey that if the Law "were left to a collection of reformers and social dreamers it would crash with a mighty bang. . . . In New York I
have appointed a group of very sound, high minded people who made it a living reality...."
Letter to Sen. Smith (R., N.J.), Dec. 21, 1945, 92 CONG. Rmc 383 (1946), with verdict of
Sen. Johnston (D., S.C.) that SCAD "...
is a lukewarm kind of an agency. It investigates
under cover and does nothing. It keels secret practically everything that it does ....
That
is the way they handle it, and it is done in order to keep from stirring opposition. .. " Id.
at 388. Quoted in 1 LAW & Soc. Acrio 8 (1946).
203. Employment agencies are apparently the chief present enforcement problem. N.Y
Times, Mar. 28, 1947, p. 16, col. 2; 1 LAw & Soc. Acriox 1 (1946) (of 102 agencies
studied, 37 show willingness to obey the law, 35 do not even give lip service, and 30 are
openly determined to flout the Law) ; 2 id. 48 (1947) (only 14 of 121 agencies refused to
accept a discriminatory order). Insurance firms have apparently not modified their policy
against hiring Negro and Jewish office workers. A-MERiCAN JEwisH CoNGmss, SUav
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they seem to have revealed no inherent defect in the administrative agency
technique. The general effectiveness of SCAD is indicated by a survey of
private anti-discrimination organizations, showing a 43%o rise in complaints
received in various out-of-state cities, but a 6% decrease in New York. - A'
None of the predictions made by its original opponents has proved valid.
While only a preliminary assdssment can now be made, SCAD demonstrates
at least that the new legal weapon can be made effective in the struggle against
discrimination.
op Em LOym:ExT CoNDrnoxs

,Vrrmi- THE Hoim OFnrcss OF I.sun.ice Co,' eA-Ms

(1946) (unpublished poll).
The Brotherhood of Locomotive Engineers is apparently recalcitrant. N.Y. Times,
supra. Unions generally seem to have given satisfactory cooperation, in some instances
amending their constitutions to preclude discrimination. 19 LAD. RM. REP. (Labor-Management) 125 (1947) ; SCAD Press Release, Jan. 8, 1947.
204. 1 LAw & Soc. AcrIoN 19 (1946). "Only two of 107 employment agencies in New
York and Newark had discriminatory registration forms (which they agreed to change to
conform to N.Y. and N.J. state laws) while 89 percent of the agencies outside of New
York and Newark had discriminatory forms." Ibid.

